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Hilary  Term,  1837-* 


Hayward  v.  Phillips. 

^N  action  of  covenant,  upon  an  indenture  of  lease  between  these  parties,  in     i.  wiwKjb^or- 
which  several  issues  were  joined,  came  on  for  trial  at  Westminster^  on  the  ^^^Sa^wJ^uS.^ 
8th  of  December^  1885,  when  an  order  was  made  by  consent :  ^^  2J^^«  *^ 

That  the  jury  should  give  a  verdict  for  the  plaintiff  on  the  first  issue,  *^|^f  ^\} 
damages  assessed  on  the  first  breach,  10/.,  and  costs,  40#.,  subject  to  the  tntor.towhom 
award  of  a  barrister,  to  whom  the  cause  and  ail  mcUters  in  difference  between  vlSmrxamli- 
the  parties  were  referred,  to  order  and  determine  what  he  should  think  Jit  to  ^I^^u. 
be  done  by  the  parties  respecting  the  matters  in  dispute^  and  to  direct  what  ^^^^^^ 
should  be  done  between  the  parties  except  the  cancellation  of  the  lease ;  that  {j^^^*^. 
the  costs  of  the  cause  should  abide  the  event  of  the  award,  and  that  the  costs  >«»•  ^lao  for 
of  the  reference  and  award  should  be  in  the  discretion  of  the  arbitrator,  who  aiidi#.i«fpMUve- 
sbould  award  by  whom,  to  whom,  and  in  what  manner  the  same  should  be  whtehcS^^ 

n«;  J  DO  diatinct 

Pa>a.  ordwtopay. 

In  Hilary  term,  on  the  23rd  day  of  January^  1836,  the  arbitrator  published  ^"■•'  ""•• 
his  award,  the  material  parts  of  which  were  in  the  following  terms : — **  I  do     ^  a  motion  to 
award,  order,  and  adjudge  that  the  verdict  already  entered  up  for  the  plaintiff  ward  and«r  mch 

on  the  first  issue  shall  stand,  and  that  the  assessment  of  10/.  damages  on  the  first  iiiad?°Tany^ 

breach  shall  also  stand  and  I  do  award  and  determine  that  the  defendant  did  .nTinhe  teml 

not  repair  the  said  premises  in  manner  and  form  as  is  alleged  in  the  said  plea  ^bu^iH^n^thtt 

to  the  second  breadi.    And  I  do  award,  order ^  and  assess  the  damages  which  *^»«i- 

the  plainlif  has  sustained  by  reason  thereof,  at  the  sum  of  249/.  3*.    And  I  jeSiii  toSe*" 

rale,  that  it  it 
•  LUikdah,  J.  was  abwnt  through  wvere  illnen,  from  Jan.  IGth  to  the  end  of  this  term*     <^«]|>;n  »p^apoa 

V6Mling  toe  afl- 
davlt  and  paper 
writing  annexed.  If  the  afldaTit  refer  to  inch  paper  writing  «•  a  tme  copj  of  the  award. 
4.  The  attendance  of  the  attorney  for  the  patty,  affainet  whom  the  award  was  made,  at  the  taxation  of 
coaU.  withuat  notiee  of  objection  to  the  award,  and  tiibaequent  appUeatlone  for  tine  to  pay  Its  aqrwnt,  ara 
no  wairer  of  the  tight  to  more  to  wt  It  aside. 
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Kin^a  Bench,    do  award  and  determine  that  the  defendant  did  not  paint  the  said  premises  in 
HatwTrd      manner  and  form  as  is  alleged  in  the  said  seTeral  pleas  to  the  third  breach, 
tr.  And  I  do  award,  order,  and  assess  the  damage  which  the  plaintiff  has  stis- 

PuiLLiPB.  tained  by  reason  thereof  at  1«.  And  I  do  award  and  determine  that  the  de- 
fendant did  not  repair,  &c.  And  I  do  award,  order,  and  assess  the  damages 
which  the  plaintiff  has  sustained  by  reason  thereof  at  the  sum  of  1^«  For 
which  said  several  nuns  of  10/.,  249/.  8^.,  1«.  and  1;.,  amounting  to- 
gether to  the  sum  of2b9L  5<.,  the  verdict  is  to  be  for  the  piaintifft  over  and 
above  his  costs  and  charges  by  him  expended  about  the  said  cause.'*  The 
award  contained  no  direct  order  for  the  payment  of  the  above  sum.  Some 
matters  in  difference,  not  in  issue  in  the  cause,  were  adjudicated  upon. 

Judgment  having  being  entered  up  in  pursuance  of  the  award,  the 
defendant's  attorney  attended,  the  2nd  of  February^  at  the  taxation  of 
costs,  without  making  any  objection  to  the  proceedings;  applied  subse-* 
quently  to  the  plaintiff  for  time  to  pay  the  amount  of  the  judgment; 
and  finally,  obtained  a  judge's  order  for  staying  execution,  on  the  terms  of 
bringing  the  money  into  Court ;  which  terms,  however,  were  not  complied 
with.  AAer  the  first  four  days,  but  before  the  end  of  Easier  term  in  the 
same  year.  Sir  W.  FoUett  obtained  a  rule  niei  for  setting  aside  the  award. 
Several  objections  were  taken  to  it,  but  those  only  are  here  mentioned  which 
the  Court  referred  to  in  giving  its  judgment. 

The  rule  was  dravm  up,  upon  reading  the  affidavit  of  the  defendant  and  the 
paper  vnriting  thereunto  annexed,  the  affidavit  stating  the  paper  writing  to 
contain,  **  as  defendant  verily  believed,  a  true  copy  of  the  award  of  the 
arbitrator,  the  defendant  having  been  served  with  the  same  by  the  attomies 
of  the  plaintiff."    The  rule  having  been  enlarged. 

Sir  J.  Campbell^  A.  G.  and  J.Jervis  now  showed  cause. — This  rule  must  be 
dischai^ed.  First,  it  is  drawn  up  on  reading  the  affidavit,  and  the  paper 
writing  annexed,  instead  of  the  award  annexed.  Sherry  v.  Okes  (a).  In  the 
next  place,  this  application  is  too  late ;  it  should  have  been  made  within  the 
time  allowed  to  motions  for  setting  aside  verdicts  and  for  new  trials.  It  will 
be  said  that  the  reference  being  not  only  of  the  cause,  but  also  of  all  matters 
in  difference,  the  defendant  is  entitled  to  the  enlarged  time  given  by  8  &  9 
Will.  8,  c.  15  ;  namely,  until  the  end  of  the  term  next  after  the  publication  of 
the  award.  That  might  be  so  if  no  verdict  had  been  taken,  but  a  verdict 
having  been  taken,  the  case  is  drawn  within  the  period  limited  by  the  Court 
for  disturbing  verdicts.  In  Rawsthom  v.  Arnold  (6),  the  cause  and  all  mat- 
ters of  difference  were  referred  to  an  arbitrator  by  order  of  Nisi  Prius.  There 
the  Court  held  the  reference  was  not  within  the  statute,  but  that  the  party  seeking 
to  disturb  the  decision  of  the  arbitrator  should,  unless  grounds  for  indulgence 
were  shown,  make  his  application  within  the  first  four  days  of  term.  [Li/- 
tledale^  J. — It  has  been  decided  that  when  the  reference  is  made  by  order  of 
Nisi  Prius^  it  is  not  within  the  statute,  but  the  Court  is  generally  guided  in  its 
discretion  by  analogy  to  the  statute.]  [Coleridge^  J. — In  Rawsthom  v.  Ar- 
nold when  the  application  was  made,  even  the  time  allowed  by  statute  had  gone 
by.]  It  is  objected  that  the  arbitrator  has  exceeded  his  authority  in  directing 
other  verdicts  in  addition  to  that  found  by  the  jury,  and  in  increasing  the 

(a)  I  Hatt.  &  WolL,  119.  (i)  6  HL  &  C,  629, 
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and  that  the  awaid  m  therefore  bad.  But  the  arbitrator  had  in- 
trusted to  him  uulimited  powers  **  to  direct  what  was  to  be  done  between  the 
parties,  except  the  cancellation  of  the  lease."  That  is  the  only  limit  to  his 
aathority.  Bsarse  v.  Cameron  (c),  Prentice  v.  Reed  (d),  Bonner  v.  Charl" 
ten  (e),  will  be  dted  on  the  other  side.  In  all  those  cases  the  verdict  was 
feand  at  the  trial,  and^the  damages  taken  on  the  whole  declaration.  Here 
the  verdict  was  foond  on  one  issue  only.  The  arbitrator  has  not  disturbed 
that,  nor  has  be  increased  the  amount  of  damages  for  which  it  was  taken. 
In  the  two  last  of  the  above  cases  the  cause  itself  was  not  referred,  but  only 
the  amount  of  damages.  Hie  award  at  all  events  is  good  in  part,  and  not  void 
altogether. 

Hus  application  is,  moreover,  contrary  to  good  faith.  There  have  been 
three  distinct  waivers  on  the  part  of  the  defendant  of  any  irregularity  in  the 
proceedings  under  the  reference;  one  on  the  taxation  of  costs ;  a  second  in 
his  application  for  time ;  and  a  third  in  taking  out  the  Judge's  order. 


Haywabd 

V. 

Pbilufs. 


Sir  W.  FoUett  in  support  of  the  rule.  The  preliminary  objection  to  the 
form  of  the  rule  is,  that  it  is  drawn  up  on  reading  the  affidavit  and  paper 
writing  annexed,  instead  of  the  award  annexed,  and  Sherry  v.  Okes  is  relied 
upon.  But  in  that  case  there  was  nothing  in  the  affidavit  to  show  the  paper 
writing  annexed  to  be  the  award;  here  the  paper  writing  is  distinctly  referred 
to  as  ^  a  true  copy  of  the  award." — ^The  next  objection  is,  that  the  application 
of  the  defendant  is  out  of  time,  according  to  Rawsthom  v.  Arnold.  The  cir- 
cumstanoes  of  that  case  have  been  already  distinguished  from  the  present ;  the 
award  there  was  made  in  December ^  the  motion  not  until  Easter  Term ;  and  the 
observation  made  by  Lord  Tenterden  as  to  the  time  of  coming  to  set  aside  an 
awaid,  vrfaere  the  cause  and  all  matters  in  difference  are  referred  by  order  of  Mn 
iVnM,  wQl  be  found  to  be  extra-judicial.  We  are  within  the  time  given  by  the 
statute,  which  applies  where  the  reference  is  not  only  of  the  cause  but  of  matters  in 
difeenoe  out  of  the  cause  (/),  AUeniby  v.  Proudhck :  in  which  case  Coleridge^ 
J.,  reviews  all  the  authorities  on  the  subject. — ^The  objections  to  the  award  are, 
that  it  goes  beyond  the  arbitrator's  jurisdiction  in  increasing  the  damages,  and 
in  directing  verdicts  on  other  issues  besides  the  first  In  Bonner  v.  Charlton^ 
a  verdict  was  taken  for  80^.,  and  the  arbitrator  awarded  701.  Lord  Ellen* 
borough  there  observes,  ''The  verdict  was  taken  at  the  trial  for  80^.  subject 
to  the  award  of  an  arbitrator ;  he  had  therefore  a  limited  jurisdiction  within 
that  amount,  to  assess  the  damages  which,  upon  investigation,  he  should  find 
that  the  plaintiff  had  sustained ;  but  he  had  no  authority  to  exceed  that 
amount.  The  damages  found  by  the  jury  may,  in  this  respect,  be  compared 
to  the  damages  laid  in  the  declaration ;  they  operated  as  a  limit  to  the  discre- 
tion of  the  arbitrator,  in  like  manner  as  the  jury  are  limited  by  those  laid  in 
the  declaration."  The  same  principle  is  recognised  in  Prentice  v.  Beed,  and 
in  Pearte  v.  Cameron :  in  which  latter  case,  the  same  learned  Judge,  afler 
observing  that  the  arbitrator  could  not  in  his  award  go  beyond  the  amount  of 
the  verdict,  adds,  **  yet,  as  all  matters  of  difference  were  referred  to  him,  he 
might,  perhaps,  make  his  award  for  a  larger  sum  as  to  those  additional  mat- 
ters referred  to  him ;  for  which,  though  the  party  would  not  have  a  remedy 


(e)  1M.&&675. 
{d)  lTaniit.m. 


(e)  5  East,  139. 

(/)  1  Harr.  &  Woll.  357. 
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MkrftBmOu   tinder  the  veidict,  be  might  haire  a  remedy  imder  tbe  awards  As  &r  as  respect- 

g2^^|^Ii»      ed  the  cause,  the  saialliieaB  of  tbe  som  might  have  been  an  indnoeaMiit  to  tbe 

V.  other  party  to  submit  lo  tbe  nrference/*     Here  no  complaint  is  made  of  the 

PkiiLurs.      rnnomit  of  damages  awarded,  in  respect  of  any  matter  in  dilierenoe  out  of 

tbe  cause.    The  compbiat  is,  that  the  sum  of  249L  St.  has  been  awarded 

upon  an  issue  in  the  cause,  although  the  verdict  was  only  for  10£.     It  is  true, 

this  veidict  was  taken  upon  a  different  issue  from  that  upon  whidi  249/.  Sf . 

has  been  assessed ;  but  it  forms,  notwithstanding,  the  general  limit  within 

which  tbe  aggregate  amount  of  damages  upon  all  matters  in  issue  in  the 

cause  must  be  confined*    Hie  damages  awarded  are  an  entire  sum,  and  the 

Court  has  no  data  for  reducing  the  excess.    The  award  is  therefore  bad 

altogether. 

But  even  if  tbe  damages  bad  not  been  increased,  the  direction,  that 
other  Yerdicts  shall  be  entered  up  in  addition  to  tbe  verdict  taken  at  the 
trial,  invalidates  the  award.  No  such  power  is  given  to  the  arbitrator  by  the 
terms  of  the  reference;  and  the  Court  will  not  allow  him  to  assume  the 
functions  of  tbe  jury  without  the  consent  of  the  parties.  In  Hutchinson 
V.  Blackwell  (^),  it  was  held  that  a  submission  to  leave  **  the  cause  and  tbe 
subject  matter  thereof,  and  the  issue  therein,  and  the  costs  of  tbe  action,"  to 
the  determination  of  an  arbitrator,  did  not  authorise  him  to  order  a  verdict 
to  be  entered.  Donlan  v.  Brett  (A),  overruling  Cartwright  v.  Bladtworth  (0» 
is  to  the  same  effect.  [Coleridgey  J. —  Here  the  jury  have  found  a  verdict  on 
one  issue  only.]  That  is  conclusive  to  show  there  vras  no  intention  that  a 
verdict  should  be  entered  on  any  other.  The  defendant  might  have  agreed 
to  the  reference  on  the  faith  of  the  verdict  being  on  one  issue  only.  It 
would,  therefore,  be  a  hardship  upon  him  aftervrards  to  have  judgment 
and  execution  on  all  the  other  issues  enforced  against  him.  IColendge^  J. 
— The  arbitrator  might  have  awarded  how  much  vras  to  be  paid  on  each 
issue.  Tou  complain  merely  of  his  ordering  a  verdict  for  that  amount. 
Is  not  tbe  award  good  to  a  certain  point,  and  bad  only  as  to  the  excess?] 
It  is  bad  altogether,  Donlan  v.  BretL  In  that  case  it  was  contended  in 
support  of  the  award,  that  ordering  a  verdict  to  be  entered  for  the  plaintiff 
for  a  certain  sum  was  tantamount  to  an  order  that  the  defendant  should 
pay  so  much  to  tbe  plaintiff;  but  the  Court  decided  otherwise.  Here,  also, 
the  award,  containing  no  order  to  pay,  the  verdict,  which  is  wholly  un- 
authorised, cannot  be  considered  merely  as  excess.  [Lord  Dbnman,  C.  J. — Is 
there  no  mode  of  getting  the  money  except  throu^  the  verdict?]  There  is  not. 
Lastly,  the  conduct  of  the  defendant  does  not  amount  to  a  waiver.  He 
endeavoured  to  gain  time;  but  the  opposite  party  has  not  been  pf^udioed 
by  anything  he  has  done. 

Jiord  Dbnman,  C.  J. — ^There  is  no  direct  award  to  pay  the  amount  of 
damages  assessed;  nor  is  there  any  mode  by  which  it  can  be  recovered 
except  through  the  verdict.  The  case  of  Donlan  v.  Brett  is  conclusive  to 
show  that  the  party  referring  the  cause  and  all  matters  in  difference  does 
not  therefore,  vrithout  express  terms,  empower  the  arbitrator  to  order  a 
verdict  to  be  entered  up  against  him.  The  award  cannot  be  sustained,  and 
the  rule  must  be  made  absolute. 

(g)  8  Bingh.  331.  (A)  .2  Ad.  and  Ell.  344.  (t)  1  DowL  P.  C.  469. 
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LiTTLBDALB,  J. — I  am  oT  the  same  q>inion.  In  Bonner  v.  Charlton,  it 
was  held  thai  the  arbitrator  had  no  anthority  to  award  a  larger  sum  than  that 
for  which  the  verdict  was  taken  at  the  trial,  and  there  are  several  other  cases 
to  the  same  effect 

As  to  the  time  within  which  the  application  is  to  be  made,  I  agree  in  the 
distiiictkm  that,  when  a  cause  and  all  matters  in  difference  are  referred, 
B  party  need  not  come  within  the  first  four  days  of  term.  Such  a  case  is 
not  pcarfaaps  strictly  within  the  statute  of  William;  yet  the  Courts,  having 
legaid  to  the  matters  in  difference,  which  are  part  of  the  subject  referred, 
may  be  guided  in  their  discretion  by  analogy  to  that  statute,  and  entertain 
the  af^ilication  at  any  time  before  the  end  of  the  term  next  after  making  the 
award.  It  has  been  contended,  that  a  verdict  having  been  taken,  the  prac- 
tice of  the  Court,  as  to  the  time  allowed  for  disturbing  a  verdict,  should 
control  the  time  aUowed  by  the  statute  for  disturbing  an  award.  In  this  I 
do  not  concur.  The  one  limitation  results  merely  from  a  regulation  of  the 
Courts;  the  other  from  the  express  words  of  an  act  of  parliament.  The 
award  nmst  be  set  aside. 


Hatwabd 

0. 
PUILLIPS. 


W11.1.IAM8,  J.— 'nie  parties  might  have  enlarged  the  authority  of  the 
arbitrator  if  they  had  thought  proper,  but  they  have  not  done  so ;  and  he 
being  restricted  by  the  order  of  reference  to  a  particular  amount,  has  un- 
qoestionably  exceeded  his  authority  and  vitiated  his  award,  by  going  beyond 
that  amount.     I  agree,  therefore,  that  this  rule  must  be  made  absolute. 


C0LB&ID6E,  J. — As  I  understand  the  facts,  the  award  contains  no  order 
to  pay ;  nor  does  it  afford  any  means,  except  the  verdict,  of  reaching  the 
damages  assessed.  I  think  the  authority  of  Donlan  v.  Brett  quite  decisive, 
as  showing.  First,  that  the  arbitrator  had  no  right  to  order  a  verdict  to  be 
entered  without  having  express  authority  for  that  purpose ;  and,  Secondly, 
that  if  he  do  so,  such  order  cannot  be  taken  as  an  indirect  order  for  payment 
of  the  sum  found  due. 

As  to  the  application  being  in  time  or  otherwise,  I  think  it  is  not  neces- 
sary for  a  party  to  come  within  the  first  four  days  of  term,  except  in  those 
cases  in  which,  the  submission  being  of  the  cause  alone,  the  arbitrator  is  in 
principle  merely  substituted  for  the  jury,  and  his  award  for  their  verdict 
Hie  same  principle  does  not  apply  where  the  submission  is  not  of  matters 
in  the  cause  only,  but  also  of  all  other  matters  in  dispute  out  of  the  cause. 

Hie  remaining  objection  to  this  rule  is,  that  there  has  been  a  waiver  by  the 
defendant  of  all  irregukirity.  It  seems  that  the  attorney  for  the  defendant 
attended  at  the  taxation  of  costs,  and  under  the  pressure  of  the  circumstances 
made  the  best  terms  he  could  for  the  purpose  of  staying  the  execution,  and 
that  he  gave  no  notice  of  his  intention  to  endeavour  to  set  aside  the  award. 
However,  I  do  not  think  that  his  conduct  amounted  to  what  can  be  satisfac- 
torily considered  as  a  waiver  of  his  right  to  object  to  the  award. 


Rule  absolute  for  setting  aside  the  award  (ft). 


(A)  Ai  to  the  period  within  which  b  party 
mnrt  now  to  tct  aside  the  eward,  where 
the  came  end  all  matten  in  difference  are 
reiemd,  tt€  a  case  eonhrd.  in  the  Common 


Pleat,  Lyng  t.  SuHom,  2  Hodges,  106; 
where  that  Court  decided  that  the  motion 
must  he  made  within  the  first  four  days  of 
Term. 
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KingU  Bemek. 


Where  oo  appeal 


«nin«i  an  order 
of  removal.  Ihe 
Justices  quashed 
the  order,  but  oo 
application  grant> 
ed  a  case,  this 
Conrt  discharjsed 
with  costs  a  rule 
for  a  mandamus 
to  tliem  to  bear 
the  appeal. 


The  King  v.  the  Justices  of  Suffolk. 
(St  Andrew  Ilketahall  v.  Chediston.) 

AN  appeal  by  the  churchwardens  and  overseers  of  SL  Andrew  Ilketshall^ 
in  Suffolk,  against  an  order  for  the  removal  of  a  pauper  from  Chediston 
in  the  same  county,  came  on  for  hearing  at  the  Epiphany  Sessions  1886,  for 
the  Beccles  division  of  the  county.  Copies  of  the  order  of  removal,  and  of 
the  examination  of  the  pauper  touching  her  settlement  were  served  upon  the 
appellant  parish.  But  no  copy  was  so  served  of  the  examination  of  the  over- 
seer to  the  respondent  parish,  touching  the  chargeability  of  the  pauper.  Tht 
appellants  stated  the  non-service  of  such  copy,  as  one  of  their  g^rounds  of 
appeal ;  and  having  put  in  their  notice  of  appeal  at  the  trials  objected,  on  the 
same  ground,  to  the  respondents  proceeding  with  their  case.  The  Court 
allowed  the  objection  and  quashed  the  order,  but  granted  a  case  on  this 
point  (viz.)f  whether  it  was  necessary  to  state  the  chargeability  of  the 
pauper  in  the  examinations  sent,  when  the  chargeability  appeared,  and  was 
sufficiently  set  forth  in  the  order  sent  with  the  examination  ;  a  rule  fdai  hav- 
ing been  afterwards  obtained  on  the  same  point,  for  a  mandamus  to  the 
justices,  to  enter  continuances  and  hear  the  appeal. 

Biggs  Andrews  showed  cause.  The  justices  have  granted  a  case.  That  of 
itself  is  a  sufficient  reason  why  the  rule  for  a  mandamus  to  them  should  be 
discharged.  Rex  v.  The  Justices  of  the  West  Riding  (a),  is  conclusive  upon 
the  point.  They  should  have  followed  up  their  case.    (He  was  then  stopped). 


Austin  in  support  of  the  rule.  The  question  turns  upon  the  construction 
of  sections  79  &  81  of  the  Poor  Law  Amendment  Act  (6).  The  charge- 
ability  of  the  pauper  was  sufficiently  set  out  in  the  copy  served  of  the  order  of 
removal.  That  is  all  that  is  required.  Sect.  79  does  no  more  than  confine 
the  contending  parishes  at  the  trial  to  the  grounds  set  forth  in  the  *^  order, 
examination,  or  statement.'*  The  requirement  of  the  statute  is  satisfied 
therefore  if  the  chargeability  appear  either  in  the  exandnaiion  or  the  order, 
[Lord  Denman,  C.  J. — How  do  you  distinguish  the  present  case  from  Bex 
V.  the  Justices  of  the  West  Riding  T]  The  point  made  in  that  case  was  a 
mere  point  of  practice,  namely,  that  no  notice  bad  been  given  of  the  trial  of 
the  respited  appeal.  Lord  Denman  in  that  case  expresses  faimaeif  to  be 
**  unwilling  to  interfere  with  the  practice  of  the  Courts  below."  Here  the 
Court  is  called  upon  to  construe  an  act  of  Parliament 

Lord  Denman,  C.  J. — I  do  not  think  the  Court  meant  to  [mieeed  on  that 
distinction.  It  seems  quite  unreasonable.  The  respondents  must  have  ap- 
plied ior  the  case  when  it  was  granted.  If  they  had  not  so  applied,  or  had 
even  refused  a  case  ofiered  by  the  sessions  without  application,  they  might 
perhaps  come  here  for  a  mandamus.  But  it  is  quite  impossible  to  allow  that 
the  two  modes  of  reviewing  the  judgment  of  sessions  should  both  be  put  in 


(a)  1  Ad.&KU.606. 


(A)  4&5W.4,c  76, 
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motion.    The  election  has  been  made,  and   this  rale  must  be  discharged    KmgU  Benok. 
with  costs.  ThHSiio 


The  rest  of  the  Court  concurred  (c). 


the  JUSTICBS 

of  Suffolk. 


Rule  discharged  with  costs  (cO> 

(e)  Lifcttedate,  J.,  Williams^  J.,  and  Cole-      rule  in  Rex  t.  ike  Jtutiett  of  Nortkampiim 
li^g*'  ^-  was  diiposed  of  in  the  lame  manner. 

{fy  On  the  last  dajof  this  term  a  limilar 


The  King  v.  Gardner. 


Jos.  19th. 


J^ULE  for  a  mandamus  to  the  defendant,  as  one  of  the  coroners  for  the 
County  of  Lancaster,  commanding  him  to  review  his  taxation  of  the 
bill  of  costs  of  J.  J.  Norreysy  in  respect  of  an  inquisition  taken  before  the 
said  coroner  [under  4  W.  4,  c.  25  (local,  personal,  public),  an  act 
passed  for  uniting  the  Wigan  Branch  Railway  Company  and  the  Preston 
and  Wigan  Railway  Company,  for  authorizing  an  alteration  to  be  made  in 
the  line  of  the  last-mentioned  railway,  and  for  repealing,  altering,  and 
amending  the  act  relating  to  the  said  railways],  and  to  aUow  such  costs  as 
are  usually  allowed  to  the  successful  party  in  trials  of  dvil  causes  in  the 
Court  of  Kings  Bench. 

Hie  act  empowered  the  company  to  purchase  lands,  &c. ;  and  in  case  of 
^sagieement  with  the  owners  of  such  lands  concerning  the  compensation 
to  be  paid  for  them,  to  summon  a  jury  for  the  purpose  of  assessing  such 
compensation  (0). 

In  pursuance  of  the  powers  given  them  by  the  above  act,  the  company 
treated  with  Mr.  Norreys  for  the  purchase  of  lands  belonging  to  him ;  and, 
being  unable  to  agree  with  him  as  to  the  terms  of  the  purchase,  summoned 
a  jury  to  assess  the  amount  of  compensation  to  be  paid  for  thq  land.  The 
jury  having  awarded  to  him  a  larger  sum  than  had  been  oflered  by  the  com- 


On  an  Inquliy 

■  jury,  to 


u«Mi  oompeoMi- 
tion  tat  Undi 
taken  by  a  Com- 

Kny  nuder  a 
lilwav  Act,  the 
wordi  in  the  act 
"ooita  of  taking 
the  verdict**  do 
not  include  fees 
to  eonnaeU  attor- 
ney, or  iitrreyor 


(«)See.  ^.  Provided  that  in  the  inquiiy 
before  the  Juiy,  the  **penm  eiaimm^ 
pemaiitm  ekailaiwugt  be  deemed  to  hepk 
emd  eaUUed  to  the  mame  ri$kU  md  primieg^ 
•Bfioimi^  m  oeOotu  at  Saw  are  entitUd  to,** 

Sec.  71.  That  in  eveiy  case  in  which 
the  verdict  of  a  jury  ihall  be  given  for  a 
greater  earn  than  shall  have  been  previously 
offered  by  the  said  company  for  the  pur- 
chase of  any  lands,  to  be  used  or  taken  by 
fivr  the  purpoees  of  this  act,  or  as 


compensation  or  satisfaction  for  any  da* 
mage  or  loss  which  may  happen  or  arise  in 
the  execution  of  any  01  the  powers  hereby 
granted,  all  the  cost*  qf  eummoninff  tuck 
jury,  amd  the  egpeneee  of  wiineseet,  shall  be 
defrayed  by  the  said  company,  and  such 
coats  and  ezpensea  ahall  be  settled  and 
detonuned  by  the  said  sheriff,  under-aherifi^ 
CQiooer,  or  other  person  aa  aforesaid ;  but 
if  the  verdict  of  toe  jury  ahall  be  given  for 


the  aame  or  a  lose  aum  than  shall  have 
been  previously  offered  by  the  said  com- 
pany, one  moieiky  of  the  said  costs  and  ex- 
penses shall  be  defrayed  by  the  party  with 
whom  the  said  company  shall  have  such 
controversy,  and  the  remainder  shall  be  de- 
defrayed  by  the  said  company. 

See.  72.  That  all  parties  with  whom 
the  said  company  shall  have  any  dispute 
ahall,  at  their  own  costs,  befbre  the  taid  eom- 
pOHjf  thali  be  obliged  to  ieeue  their  warrani 
for  the  summoning  of  tuch  Jurjf,  enter  into  a 
bond,  with  two  sufficient  sureties,  to  the  said 
eompwnf^  m  a  penaitg  of  one  hundred  founds^ 
to  prosecute  their  complaint,  and  to  bear  and 
pag  their  proportion  of  /he  costs  and  expenses 
of  summomng  and  returmng  such  jurg  and 
tahing  such  verdict,  and  of  the  summoning 
and  attendance  of  witnesses^  in  case  any  part 
of  such  costs  and  expenses  shall  fall  upon 
them. 
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Kin^t  Bench,    pany,  he  claimed  to  be  allowed  on  taxation  the  full  costs  inconred  by  him 

<l^^^][[][^^      in  respect  of  the  inquiry;  and  the  coroner  having  disallowed  the  fees  for 

V.  counsel,  attorney,  and  surveyor,  the  above  rule  was  obtained. 

Gardner. 

Cowling  showed  cause. — ^Acts  giving  costs  are  of  a  penal  nature,  and  to 
be  construed  strictly :  Murray  v.  NichoUs  (6).  Sec.  71  uses  clear  language, 
and  speaks  of  no  costs,  except  those  of  '^summoning  such  jury,  and  the 
expenses  of  witnesses."  Sec.  72,  which  was  introduced  merely  ex  majari 
cautela^  to  secure  payment  of  costs,  cannot  effect  that  dear  language* 
At  most,  the  latter  section  can  only  be  used  for  the  purpose  of  explaining 
the  former ;  it  cannot  mean  the  whole  costs  of  the  trial ;  for,  if  it  be  so  con- 
strued, the  words  '^  summoning  the  jury,  &c.,"  might  have  been  omitted. 
^  Costs  of  taking  such  verdict"  may  signify  the  costs  of  the  coroner  and  those 
of  his  officers.  In  Res  v«  the  Justice  t  of  York  (c),  the  words  were  more 
comprehensive — *'  the  costs  and  expenses  of  such  notices,  precepts,  and  of 
summoning  and  returning  such  juiy  and  witnesses,  and  also  of  the  said 
inquest.'*  Here  the  words  are  not  ^  of  such  verdict,"  but  *'  of  taking  such 
verdict." 

Sec.  66,  which  says,  that  the  party  seeking  compensation  shall  be  deemed 
to  be  plaintiff,  and  entitled  to  the  rights  and  privileges  of  a  plaintiff,  was 
intended  to  regulate  the  proceedings  at  the  trial,  as  by  giving  the  claimant 
the  right  to  begin  and  to  reply ;  and  not  to  regrulate  the  allowance  of  costs, 
which  the  plaintiff  in  actions  at  law  is  not  in  all  instances  entitled  to,  merely 
because  he  obtains  a  verdict 

The  counseFs  and  attorney's  fees  were  properly  disallowed*  There  is  no 
pretence  for  claiming  the  fees  paid  to  the  surveyor;  they  were  disallowed 
in  the  case  cited.  The  Court  will  not  direct  a  mandamus  unless  it  see 
clearly  that  the  coroner  has  been  in  error. 

CoUtnan  m  support  of  the  rule. — The  words  of  the  act  relating  to  costs 
should  receive  a  liberal  construction.  They  are  the  words  of  the  company 
who  framed  the  act;  and,  if  a  narrow  construction  be  put  upon  them,  the 
interests  of  the  public  will  be  wholly  unprotected.  The  statute  of  Gloucester 
(cO  gives  only  ''the  costs  of  the  writ  purchased;*'  yet  it  has  always  been 
held  to  comprehend  the  general  costs  of  the  action. 

Sec.  66  invests  the  claimant  with  all  the  rights  and  privileges  of  a 
plaintiff  in  an  action  at  law ;  one  of  those  rights  and  privileges  is,  that  when 
successful  at  the  trial,  he  shall  have  his  costs,  except  in  eertain  cases,  in  their 
nature  out  of  the  purview  of  this  act,  where  he  recovers  less  than  40^. 

Sec.  71  gives  power  to  tax  costs;  Sec.  72  does  not.  The  meaning  of 
the  latter  clause  may  be,  that  certain  additional  costs,  which  are  not  subject 
to  taxation,  shall  also  be  allowed.  No  substantial  operation  is  given  by  the 
argument  on  the  other  side  to  the  words  '*  of  taking  such  verdict ;"  nor  has 
any  intelligible  distinction  been  pointed  out  between  them,  and  the  words 
"  of  such  inquest,"  which  in  the  King  v.  the  Justices  of  York  were  held  to 
carry  the  general  costs  of  the  trial. 

Lord  Dbnman,  C.  J.    I  have  no  difficulty  in  saying  that,  if  I  coukl  find 

(^,  C  HUi«.  530.  (c)  1  Ad  k  £11.  823.  (//)  6  Kd. ),  c.  1,  «.  2. 
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any  words  in  the  act  that  would  warrant  the  allowance  of  fees  to  counsel  and    JTm^'i  Bench. 
attorney,  I  would  give  them  the  largest  sense  which  words  can  possibly      ThaKuio 
receive;  and  I  'think  it  exceedingly  unjust  that  the  fees  in  question  should       '     '• 
not  be  provided  for.     Still,  if  they  are  not  provided  for  in  the  act  itself,  we         ^*»m>"* 
cannot  sapply  that  which  the  legislature  has  omitted.    It  seems  to  me  that 
the  particular  costs  enumerated  in  the  sections  which  have  been  read  ikll 
short  of  the  costs  which  it  is  the  object  of  this  rule  to  recover.    I  am  not 
aware  that  we  strained  the  words  in  the  King  v.  York  beyond  the  signifi- 
cation which  they  fairly  admitted  of.    The  word  **  inquest,*'  in  that  case,  is 
sosoeptihle  of  the  meaning  '*  trial"  or  **  inquiry,"  and  therefore  capable  of 
extending  to  all  the  costs  necessary  to  such  trial  or  inquiry.    With  regard  to 
the  words  **  giving  to  the  party  all  the  privileges  of  a  plaintiff  in  an  action/' 
I  think  they  are  not  meant  to  give  him  any  right  to  costs;  because  he  is  to 
enjoy  these  privileges  equally  whether  successful  or  not ;  whereas  the  quan- 
torn  of  costs  to  be  allowed  him  is  made  to  depend  upon  the  event  of  the  trial. 
Hie  words  seem  to  me  to  have  no  other  object  in  view  than  the  regulation  of 
the  oourse  of  proceeding,  by  giving  him  the  right  to  begin  and  to  reply. 

I^TTLEDAi.B,  J. — I  entirely  concur  upon  both  points.  A  plaintiff  at  law 
has  no  uniform  right  to  costs,  merely  because  he  has  got  the  verdict ;  the 
right  varies,  according  to  the  subject  matter  and  form  of  the  action,  and  is 
limited  in  some  instances  to  the  amount  of  damages  recovered.  As  to  sec- 
tions 71  and  72,  it  is  to  be  lamented  that  the  same  latitade  cannot  be  g^iven  to  ' 
them  as  to  the  sections  relied  upon  in  Rex  v.  York.  In  both  acts,  perhaps, 
the  intention  of  the  legislature  was  the  same,  but  they  have  used  different 
phrases.  The  word  ^inquest"  very  well  bears  to  be  interpreted,  as  trial 
goierally;  bat  *' taking  the  verdictf'  is  one  only  out  of  many  proceedings 
which  ocmstitute  the  trial. 

Williams,  J. — Had  this  act  contained  any  generality  of  expression  on  the 
subject  of  costs,  I  should  have  been  disposed  to  say  that  the  costs  contended 
for  by  Mr.  CoUman  ought  to  be  allowed.  But  unfortonalely  it  contains 
little  else  but  an  enumeration  of  minor  particulars;  as,  in  section  71,  **the 
costs  of  summoning  the  jury  and  witnesses."  Section  72  has  the  more  en- 
laiged  words,  '*  costs  and  expenses  of  taking  the  verdict;"  but  they  do  not 
stand  alone ;  they  are  coupled  with  the  two  other  particuhirs  mentioned,  and 
to  be  construed  in  connexion  with  them. 

CoLBUOOl,  J. — Mr.  ColtmaiCt  claim  cannot  be  put  upon  higher  grounds 
than  it  would  rest  upon  if  the  material  words  of  the  72nd  section  were  read 
M  section  71.  We  are  then  asked  to  allow  the  fees  of  counsel  and  attorney 
oo  the  gionnd,  that  by  the  words,  **  costs  of  taking  the  verdict,''  are  oompre* 
bended  all  the  costs  of  the  trial.  I  conceive  that  you  cannot,  according  to 
the  ordinary  rules  of  construction,  give  that  meaning  to  the  words,  standing 
as  they  do,  between  the  words  **  summoning  the  jury ''  and  **  summoning 
the  witoesses."  As  to  the  observation  about  the  liberal  construction,  which 
the  statute  of  Gloucester  has  always  received,  a  well  known  distinction  pre- 
vails between  old  acts  of  Pariiament  and  modern  ones.  The  old  acts  are 
very  short,  and  employ  very  general  terms,  to  which,  therefore,  it  has  been 
considered  necessary  to  give  a  very  extensive  signification,  so  as  to  make  them 
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Jfifl/f  BmdL   embnce  all  parttciilan  which  wiO  fidl  wittdn  them ;  but  in  modem  timea,  the 

Xh^^i^a      legislature  has  adopted  the  use  of  a  great  nmnber  of  particalar  terms,  to 

9*  wCich  comQKm  sense  requires  ns  to  apply  a  Tery  different  mk  of  constmctaon. 

Rnle  disdiarged. 


Empson  t;.  Fairford. 

J«a.lSeA.I 

Id  u  MtfoD  of  ^CTION  for  libel.    Plea  general  issue.— On  the  trial  at  Guildhall,  the  sit- 

BMBing  oftbe  tings  sfler  last  MiehaelfnaB  Term,  Lord  Detunan,  C.  J.  expressed  to  the 

pmSTunot  be.  jury  lus  decided  opinion,  that  the  publication  was  libellous ;  but  the  jury,  not'- 

S^t£l^  withstanding,  found  a  verdict  for  the  defendant 

maypattbettovii 
flotntrnctioiii  tp<l 

fln^for^Adefliii-       Bompos,  Seijt,  uow  moTcd  for  a  new  trial,  on  the  ground  of  the  verdict 

tbejadngire      being  agalust  evidence.     A  publication,  which,  according  to  the  direction  of 

^iSontiuuUw    the  learned  judge,  was  libellous,  having  been  proved,  nothing  remained  for 

gubuc^tionu       ii^  j^^  ^^  ^  assess  the  damages  which  the  plaintiff  had  sustained.     Lord 

Erskine^t  Act  (a),  applies  to  criminal  cases  only.    In  Lefri  v.  Milne  (fr), 

Bett,  C.  J.,  says,  **  Has  a  jury  then  a  right  to  act  against  the  opinion  of  the 

judge,  and  to  return  a  verdict  on  their  own  construction  of  the  law?    I  am 

clearly  of  opinion  that  they  have  not"     He  died  also  Haire  v.  fFiUon  (c). 

Lord  Denman,  C.J. — I  did  not  tell  the  jury,  in  the  way  of  direction,  that 
the  publication  was  a  libel,  and  that  they  must  find  a  verdict  for  the  plaintiff*; 
nor  was  it  desired  that  I  should  do  so.  There  was  a  discussion  as  to  the 
meaning  of  several  passages  in  the  libel.  I  thought  they  were  libellous,  and 
expressed  my  opinion  to  the  jury,  but  they  were  not  bound  to  follow  it 
When  the  meaning  of  the  publication  is  so  much  involved  in  the  question  of 
libel  or  no  libel,  I  do  not  see  how  the  question  can  be  withdrawn  from  their 
consideration.  Suppose  a  series  of  inuendoes  had  run  through  the  declara- 
tion, it  must  have  been  left  to  the  jury  to  say  if  they  were  proved. 

LiTTLBDALE,  J.  coucurred. 

Williams,  J. — The  judge  can  only  tell  the  jury  that,  if  they  understand 
the  publication  in  a  particular  sense,  it  is  a  libel.  The  judge  may  tell  them 
what  is  the  legal  result  of  a  particular  construction.  But  the  construction  is 
for  them. 

Coleridge,  J. — ^It  is  a  question  of  fact  for  the  jury,  whether  an  expression 
convey  a  particular  meaning  or  intention.  That  cannot  be  withdrawn  from 
them,  and,  until  it  is  settled,  no  question  of  law  can  arise. 

Rule  refused. 
(a)  32  G.  3,  c  60.  (6)  4  Biogh.  195.  (c)  9  B.  &  C.  643. 
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Brown  v.  Thornton. 

A  8SUMPSIT.— Count  for  freight  and  carriage  of  goods  from  Batavia  to  By  ^^JJ^„^ 
Antwerp,  Count  on  a  charter-party.  Common  count  for  carriage  of  BAUvia,  piatiM 
goods.  Flea,  the  general  issue.  At  the  trial  before  Lord  Denman^  at  the  intoaoonuaJtgo 
sittings  after  Trinity  Term,  1835,  it  was  proved,  in  support  of  the  plaintiff's  pubUe.  who^e* 
case,  that  the  charter-party  was  entered  into  at  Batavia  before  a  notary-public,  ^S^^^^^^i 
according  to  the  usage  of  the  DtUch  colonies.  The  bill  of  lading  was  produced  ^j|{J^^]^^^'^ 
"  To  Richard  Thornton  or  his  assigns,  he  or  they  paying  freight  as  per  Sg^L^  ?KJJ5' 
ckarfer-partyV  The  defendant's  answer  to  a  bill  of  discovery,  filed  against  atanytiiiiamftar- 
bim  in  the  Court  of  Chancery,  was  also  put  in  evidence;  by  which  answer  ^uty'intheab! 
and  by  certain  letters  annexed  thereto,  he  admitted  in  effect  the  shipment  of  TblMMo^hMl^n'' 
the  cargo  with  his  sanction ;  that  he  was  its  consignee,  and  that  part  of  it  j^t^to^S^Doteh 
bad  been  duly  received.  The  answer^  hoioever,  and  the  letters  contained  a  ^^^^^^ 
rrferenee  to  the  charter -party.  With  regard  to  the  charter-party,  the  following  tii«  notary*!  book 
evidence  wasgiyen.  According  to  the  Dutch  law  prevailing  at  Batavia^  parties  anvaikf^TuniM 
about  to  enter  into  a  contract  go  before  a  notary,  who  subscribes  the  contract  ^  HttS/iiuThMt 
in  a  book  kept  for  that  purpose,  which  is  then  sig^ned  by  the  parties.  He  makes  t^Sl^^ 


oat  from  this  book  copies  of  the  contract  and  delivers  them  to  the  parties.  ^thlT^t^,  b^ 

His  signature  to  the  copies  is  proved  before  the  first  chief  of  the  government;  "^^  ^^'{[''^'f 

and,  except  in  Batavia^  where  the  Courts  require  the  book  itself  to  be  pro-  Urend  at  um 

duced  in  evidence,  these  copies  are,  in  all  countries  subject  to  Dutch  law,  the  contract, 

admissible  in  the  first  instance  as  the  proper  evidence  to  the  contract     A  sub-  bare  te^n  n. 

sequent  copy  may  also  be  obtained,  at  any  time  afterwards,  by  either  party,  in  Sute^nloM  ^' 

the  absence  of  the  other ;  which  subsequent  copy  has  the  same  credit  given  ^J^^^^ 

to  it  as  either  of  the  copies  first  delivered.    A  document  proved  to  be  in  the  ^j^'^i'S?^* 

hand-writing  of  the  notary  at  Batavia.  and  sealed  with  his  official  seal,  was  dafendant'i  ad- 

nlaiion,  that  tba 

received  in  evidence  as  a  copy  of  the  charter-party.    It  did  not  appear  in  what  nMdthadbcMi 
manner,  or  at  what  time  this  document  was  obtained.     A  verdict  was  given  tneiiSSaSrioii 
for  the  plaintiff  for  the  full  amount  of  freight  at  the  rate  of  S/.  10«.  a  ton;  ^^^^if^'ibnLw 
but  the  learned  judge  gave  leave  to  the  defendant  to  move  for  a  nonsuit  !^"di4^' 
to  be  entered,  in  case  the  Court  should  consider  the  document  in  question  to  SS'^^^iSuf^ 
have  been  improperly  received,  on  the  ground  that  it  was  not  proved  to  have  ttMooaoKm 
been  examined  with  the  original. 

A  mle  n£rf  having  been  obtained. 

The  AtUumty^Qesural  and  W,  H.  FFatsan  showed  cause.  There  is  no 
groand  for  entering  a  nonsuit,  even  if  the  instnunent  received  in  evidence 
were  not  admiflBible  to  soppoft  the  ooont  on  the  charter-party.  The  declara- 
tioa  osDtams  a  ooont  in  tndebiiatus  anumpdt  for  freight,  and  to  a  verdict 
upon  this  count  no  proof  of  the  instrument  ascertaining  the  sum  to  be  paid 
for  freight  is  at  all  necessary.  Take  away  all  the  evidence  relating  to  the 
charter-party ;  still  the  admission  by  the  defendant,  in  his  answer  in  Chancery, 
that  he  received  the  goods  under  the  bill  of  lading,  is  alone  sufficient  to 
entitle  the  plaintiff  on  the  common  count  to  a  verdict  for  nominal  damages. 
Nor  was  proof  of  the  charter-party  necessary  to  establish  this  claim  even  to 
the  whole  amount  sought  to  be  recovered.  The  answer  admitted  enough  of 
the  contents  of  |he  charter-party  to  show  the  rate  of  freight  agreed  upon ; 


without  proof  of 
Iho  charter-party. 
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I&nf9  Bemoh.    namely,  31.  lOf .  a  ton ;  and  the  letters  annexed  to  the  answer  are  to  the  same 

V-  But  suppose  this  view  of  the  question  to  be  incorrect,  the  copy  made  by 

the  notary  of  the  charter-party  was  properly  received  in  evidence.  It  is  either 
a  duplicate  original,  or  a  copy  made  by  the  notary  as  the  agent  of  both  parties 
properly  authorized  to  deliver  such  copy.  The  bought  and  sold  notes  of  a 
broker  in  this  country  are  originals  binding  on  the  parties,  on  the  ground 
that  he  is  the  agent  appointed  by  them  to  make  these  notes.  So,  here,  the 
copies  of  the  charter-party  delivered  by  the  notary  are  binding,  because  he 
also  is  the  agent  of  the  parties.  They  go  before  him  and  appoint  him  as 
their  mutual  agent,  for  the  purpose  of  preparing  these  documents.  At  all 
events,  if  they  do  not  themselves  specially  appoint  him,  he  is  appointed  for 
them  by  the  Ux  loci. 

The  law  of  Batavia  makes  these  documents  binding  upon  the  parties  in 
that  country.  They  will  therefore  be  enforced  here ;  and  the  question  does 
not  depend  on  any  rule  of  evidence,  but  on  whaf  is  the  Ux  loci.  The  cases  of 
Jppleton  v.  Lord  Braybrook^  and  Black  v.  Lord  Brayhrook  (a),  may  be  cited 
on  the  other  side ;  but  an  obvious  difference  exists  between  them  and  the 
present  case.  They  were  actions  on  judgments  obtained  in  Jamaica.  In 
the  first  case  the  instrument  produced  to  authenticate  the  judgment  was  not 
proved  to  be  in  the  handwriting  of  the  party  authorized  to  supply  such  docu- 
ments, nor  was  it  sealed.  In  the  second  case  the  instrument  produced  was 
not  sealed.  So  tliat  in  neither  case  could  the  instruments  be  considered  as 
exemplifications  of  the  originals.  They  were  merely  a  species  of  office  copies 
receivable  in  Jamaica,  in  the  same  manner  as  office  copies  are  receivable 
here,  when  a  question  arises  in  the  same  Court  These  objections  do  not 
apply  in  the  present  case.  It  is  not  contended  that  this  copy  is  admissible 
in  this  country  on  the  same  grounds  on  which  it  would  be  admissible  in 
Batavia,  but  on  this  ground — that  the  notary  being  by  the  consent  of  the 
parties,  or  by  the  law  of  Batavia,  or  by  both,  appointed  the  agent  of  such 
parties,  his  act,  in  signing  and  sealing  the  instrument,  must  be  held  to  be  the 
act  of  the  parties  themselves. 

Cresswell^  contrdL. — ^The  plaintiff  could  not  entitle  himself  even  to  nominal 
damages  without  either  producing  the  charter-party,  or  giving  such  secondary 
evidence  of  its  contents  as  is  required  by  the  laws  of  this  country.  The  bill 
of  lading /ler  <e  was  insufficient,  because  by  referring  to  the  charter-party  as 
the  real  contract  between  the  parties,  it  makes  some  evidence  of  that  contract 
indispensable.  Suppose  the  charter-party  to  have  contained  a  clause  that  the 
value  of  any  goods  lost  should  be  deducted  from  the  amount  of  the  freight^ 
and  that  in  point  of  fact  goods  had  been  lost  of  such  value,  that  nothing  at 
all  remained  due  for  freight,  would  the  plaintiff  under  these  circumstances 
have  any  right  to  nominal  damages?  Nor  can  the  admissions  of  the  defend- 
ant in  his  answer  in  Chancery  supply  the  defect.  The  same  objection  recurs ; 
they  also  refer  to  the  charter-party,  and  make  therefore  evidence  of  its  con* 
tents  material  to  a  full  knowledge  of  the  transaction  between  the  parties. 

This  is  a  mere  question  of  evidence  to  be  decided  by  the  rules  of  evidence 
of  this  country.    Was  the  notarial  copy  legitimate  evidence  of  the  charter- 

(a)  2  Stark.  C.  7,  &  6  H.  &  S.  34  &  39,  S.  C. 
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party  ?  It  is  not  a  dnplicate  original  made  by  the  notary  as  agent  for  both  KmfMBfnek. 
parties.  Hie  original  is  signed  by  the  parties,  the  copy  not  signed ;  and  in  Biiowif 
Batavia,  the  original  in  the  notary's  book  must  be  prodnoed  The  parties  go 
before  the  notary,  not  as  being  their  mutual  agent,  but  in  oompliance  with 
the  usage  of  the  country.  He  gives  out  copies  to  either  party  at  any  subse- 
quent time  and  in  the  absence  of  the  other.  How  or  when  the  copy  in  ques- 
tion was  procured  did  not  apptor.  As  to  the  bought  and  sold  note  of  a 
broker,  it  differs  entirely;  it  is  itself  the  original  contract,  of  which  the  entry 
in  his  book  would  at  most  be  only  secondary  evidence  (fr). 

Was  then  the  copy  properly  received  as  secondary  evidence,  according  to 
the  laws  of  this  country?  Foreign  judgments,  in  order  to  be  enforced  here, 
iDoft  be  authenticated  according  to  the  known  rules  of  evidence  prevailing  in 
our  courts,  AppUUm  ▼.  Lord  Brayhrook^  Black  v.  Lord  Brayhrook^  and 
AkxM  T.  Bunbury  (e).  The  result  of  Appleton  v.  Lord  Brayhrook  is,  that 
this  Court  rejected  as  evidence  of  a  judgment  in  Jamaica  a  copy  which  would 
have  been  admissible  as  evidence  in  that  country.  The  reception  of  the 
notarial  copy  in  evidence  cannot  be  justified,  on  the  grroond  that  the  title  of 
the  parties,  and  the'  proceedings  themselves  would  be  incomplete  until  a 
copy  had  been  delivered,  as  in  the  instances  of  a  chirograph  of  a  fine  ((Qt 
aad  a  copyholder's  copy  of  the  court  roll.  The  indorsement  on  a  deed  of  the 
day  of  its  enrolment  is  also  different.  The  indorsement  is  itself  the  record 
(r).  Nor  can  it  be  contended  that  the  copy  was  given  out  by  a  public  officer 
authonxed  to  issue  authenticated  copies.  A  copy  made  by  a  public  officer  in 
this  country  has  no  intrinsic  validity,  unless  the  officer  be  authorized  by  the 
Cooits  to  give  out  the  copy.  The  notary  is  not  authorized  by  the  Courts,  but 
merely  by  the  usage  of  the  country.  [Coleridge^  J. — Is  he  not  authorized 
by  the  agreement  of  both  parties  that  he  shall  be  their  agent?]  Such  an 
agreement  is  implied  only  firom  the  usage  of  Batavia.  There  has  been  no 
proof  of  any  special  agreement  between  the  parties  to  make  him  their  agent, 
or  io  waive  the  rules  of  evidence  in  this  country,  and  to  be  bound  by  a  copy 
produced.  In  the  absence  therefore  of  the  original,  an  examined  copy  would 
have  been  the  legitimate  mode  of  proof,  and  any  other  copy  was  improperiy 
received* 

R.  F.  Bkhardst  on  the  same  side,  was  stopped. 

Lord  DsNMAN,  C.  J. — I  think  it  quite  dear  that  the  plaintiff  could  only  ie» 
cover  by  proof  of  the  charter-party ;  for  although  the  declaration  contains  the 
oommon  count  for  fieight,  its  amount  and  mode  of  payment  cannot  be  ascer- 
tained except  by  reference  to  the  charter-party,  which  document  is  also  referred 
to  by  the  letters  and  answer  of  the  defendant  in  the  Court  of  Chancery,  Some 
proof  therefore  of  the  charter-party,  which  could  not  be  produced,  being  neces- 
sary, was  the  proof  given  at  the  trial  sufficient?  The  original  instrument,  signed 
by  the  parties,  is  in  the  notary's  book  at  Batavia ;  he  is  authorized  to  give  out 
copies  to  them,  to  which  copies,  in  all  countries  subject  to  the  Dutch  law,  ex- 
cept at  Batavia^  where  the  original  itself  must  be  produced,  full  faith  is  griven. 
From  this,  however^  it  does  not  appear  that  they  are  considered  in  them- 

(6)  See  Tlomim  ▼.  Mmux,  1  M.  &  B1  43.  {d)  Plowd.  410. 

(«)  4  Camp.  2a  («>  Rex  v.  Hopper,  3  Price,  495. 
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KiH^a  Bemk.  seWes  08  the  blading  decnmeBtB  beUveen  the  iMrim*  but  merely  thai  the 
Umomn  Courts  will  reoeive  them  as  legitimale  iDetmmenta  of  proof  in  the  absence  of 
the  original.  It  occurred  U>  me  at  the  trial  that  the  notary  might  be  looked 
iqxm  as  an  officer,  elected  by  the  parties  themselves,  for  the  purpose  of  giving 
out  oc^ies,  by  which  they  would  be  bound.  If  the  copy  in  evidence  had 
been  identified  as  one  of  those  deliveied  at  the  time  of  enteiing  into  the  con- 
tract, this  view  of  the  case  might  be  oonrect;  but  it  appears  that  copies  may 
be  delivered  at  any  time,  and  that  they  do  not  on  that  account  receive  the  less 
credit  in  the  Dutch  Courts.  Here  the  copy  may  have  been  taken  out  within 
six  months  of  the  trial*  It  is  dear,  then,  that  it  is  the  force  of  the  DiUtA 
law  alone  that  gives  it  any  value  it  may  have  in  the  DuUh  Courts^  and  that 
on  grounds  which  cannot  be  adopted  by  the  Courts  of  this  country.  The 
cases  of  AppUton  v.  Lord  Bm^^nvok  and  Bladt  v.  Lofd  Bra^fkraok  are 
authorities  that  these  Courts  will  not  borrow  a  nde  of  evidence  from  the 
practice  of  foreign  Courts;  nor,  as  Mr,  Cnsiwdlhas  observed,  can  we  say  that 
the  parties  have  agreed  to  waive  any  objections  that  might  be  offered,  in  any 
other  than  the  Dutch  Courts,  to  the  admissibility  of  these  copies  in  evidence. 
The  rule  for  a  nonsuit^  therefore,  must  be  made  absolute. 

Williams,  J.-*I  am  of  the  same  opinion.  I  was  at  first  strongly  im- 
pressed by  the  argument  of  the  Attomey-Gencralj  that  the  notary  must  be 
considered,  as  it  were,  the  agent  of  both  parties,  for  the  purpose  of  giving 
out  this  copy.  However,  it  seems  to  me,  on  fiirther  oonsideration,  that  this 
view  of  the  case  is  incorrect  The  parties  go  before  the  notary,  in  con- 
formity to  the  usage  of  the  place  wiMore  the  contract  is  entered  into.  But 
they  niake  no  special  agreement  to  extend  the  validity  of  the  document,  as  an 
instrament  of  evidence  in  any  foreign  country.  The  entry  in  the  notary's 
book  is  the  real  and  original  contract,  and  the  question  is,  whether  that  eon- 
tract  was  authenticated  at  the  trial,  according  to  our  rules  of  law.  It  was  not 
shown,  on  behalf  of  the  plaintiff,  that  the  notary  is  authorized  by  the  Courts 
in  Batavia^  as  their  ofiioer^  to  give  oat  copies  of  any  contract  made  before 
him.  No  anabgy,  therefore,  between  the  copy  in  this  case,  and  the  chiro- 
graph of  a  fine,  can  be  maintained.  In  Bidler^t  *  Nisi  Prius'  a  different 
reason  from  that  suggested  in  Mr.  CreswelPi  argument  is  assigned  for  admit- 
ting the  chirograph  in  evidence.  It  is  there  said  to  be  admissible  because  the 
officer  is  authorized  by  the  Court  to  deliver  out  the  chirograph ;  and  further, 
that  where  the  fine  is  levied  with  proclamations,  that  they  must  be  proved  by 
an  examined  copy  of  the  roll.  Why?  Because  the  chirographer  is  not 
authorized  to  make  out  copies  of  the  proclamations,  and  therefore  bis  indorse- 
ment on  the  back  of  the  fine  is  not  evidence  of  them  (/).  Then  it  is  said, 
that  in  the  answer  and  letters  of  the  defendant,  certain  admissions  are  made 
that  the  charter-party  was  entered  into,  and  that  the  freight  was  to  be  paid 
at  the  rate  of  SL  10«.  a  ton,  and  that  consequently  the  ckiim  of  the  plaintiff 
to  a  verdict  was  completely  established.  But  these  admissions  all  oontaiu 
some  allusion  to  the  charter-party  as  the  foundation  of  the  transaction.  Evi- 
dence, then,  of  the  charter-party  was  absolutely  requisite ;  and  it  seems  to 
me,  for  the  reasons  I  have  mentioned,  that  no  such  evidence  was  produced. 
I  agree  that  a  nonsuit  shoukl  be  entered. 

(/)  B.N.P.,229. 
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CoiniDOB,  J. — It  appears  to  me  tbiit  the  plaintiff  could  not  maintain  this  XRfH^^Bmck. 
action  without  giving  some  legitimate  evidence  of  the  charter-party.  That  Bmown 
brings  before  the  Coort  a  question  merely  of  evidence,  which  must  be  decided  .j.  *^ 
according'  to  the  rules  of  evidence  prevailing  here,  although  it  relate  to  a 
truisaction  in  a  foreign  country.  In  the  first  place,  it  was  contended,  and  if 
that  point  had  been  made  out,  everything  would  have  been  made  out,  that  iii 
truth  the  document  received  as  evidence  of  the  charter-party  was  not  a  copy« 
but  the  original  binding  contract  I  think  that  this  will  not  appear  to  be 
the  case  when  all  the  facta  are  considered.  The  parties  to  the  contract  go 
before  a  notary-public,  who  makes  in  his  book  an  entry,  which  they  sign ;  and 
lie^  either  at  that  time  or  at  any  future  time,  in  the  presence,  or  not  in  the 
presence  of  the  parties,  gives  out  copies  of  the  entry  to  either  of  them.  The 
document  in  question  is  one  of  those  copies,  but  delivered  vre  do  not  know 
under  what  circumstances,  or  whether  in  the  presence  of  the  parties  or  not. 
From  these  facts,  it  seems  to  me  clear  that  the  original  contract  between  the 
parties  is  that  wldch  they  have  signed  in  the  book  of  the  notary-public.  Then 
the  original  contract  not  having  been  produced,  and  being  necessarily  be- 
yond the  control  of  the  plaintiff,  it  is  not  denied  that  secondarjr  evidence  of  its 
contents  was  admissible.  Now  has  the  proper  secondary  evidence  been 
given?  Certainly  not  according  to  the  regular  rule  applicable  to  such  a 
case — by  the  production  of  a  copy  examined  with  the  original.  But  it  is 
sought  to  be  made  so  in  one  of  two  ways;  first,  that  it  is  a  copy  issued  by  a 
public  officer  of  the  Courts  at  Batavia.  But  it  has  not  been  shown  that  they 
have  intrusted  to  the  notary  any  such  power.  Secondly,  that  it  is  issued  by  a 
peraon  authorized  between  the  parties  themselves.  I  think,  however,  the  evi- 
dence upon  that  point  amounted  to  no  more  than  this :  that  a  copy  has  been 
obtained  according  to  the  ordinary  course  of  proceeding  in  BataviOy  which 
copy,  in  any  other  country  governed  by  the  Dutch  law,  would  receive  the 
same  degree  of  credit  as  the  original  itself,  but  which  it  could  never  have 
been  supposed  would  have  the  effect  given  to  it,  of  superseding  the  rules  of 
evidence  in  tfiis  or  any  other  country  where  the  Dutch  law  does  not  prevail. 

Rule  absolute  for  entering  a  nonsuit. 


HODGKINSON    V.  MaYER. 
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£)EBT  for  20/.  penalty  under  12  G.  2,  c.  13.  s.  7,  against  the  defendant  ..U.^^^rf^J 

lor  commencing  an  action  the  18th  September,  1834,  in  the  County  Court  ^"j^^^^.^* 
of  Stafford^  he  not  being  then  legally  admitted  an  attorney  or  solicitor  accord-  «tionwy  who 
iag  to  2  G.  2,  c.  23.  On  the  trial  before  Lord  Dentnan,  at  the  Staffordshire  ^^ISmoS^^^ 
Summer  Assizes,  1835,  it  appeared  that  the  defendant  had  commenced  an  c^ntyVoiSts;^ 
action  on  the  day  alleged,  in  the  County  Court,  as  attorney  for  one  Adams;  ISSme/Sii°b«i 
that  be  was  duly  admitted  as  an  attorney  in  Easter  Term,  1828,  but  that  he  33^°biula« 
had  not  taken  out  any  certificate  for  the  years  1833, 1834,  and  1885.    The  notrene^his 

I'  '  a  certtflcate*  liable 

only  question  was,  whether  the  37  O.  3,  c.  90,  s.  31,  making  the  admission  ^  the  nenaUy  of 
of  attomies,  who  neglect  to  renew  their  certificate,  "null  and  void,"  the  ftwjiaitiiiog'iii * 
defendant  could  be  said  to  have  practised  in  this  instance  without  admission.  Suti^^'**'^'**' 
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Kimg^t  Bmck.   A  yenlict  having  been  taken  for  the  plaintiff,  with  liberty  for  the  defendant 
HoDoannoN    ^  moi^e  to  enter  a  nonsoit,  and  a  ruJ";  granted  accordingly ; 


Matsb. 


Ladkw^  Serjt*  showed  cause. — ^2  G.  2,  c.  23,  **  An  Act  for  the  better 
regubtion  of  atlornies  and  solicitors,"  prohibits,  under  penalty,  persons  who 
have  not  been  sworn,  admitted,  and  enrolled,  from  conducting  suits  in  certain 
courts  of  law.  This  act  did  not  extend  to  County  Courts.  Afterwards 
12  G.  2,  c.  Id,  an  act  (infer  alia)  for  '*  continuing,  explaining,  and  amend- 
ing^' the  last  act,  enacted,  that  if  any  person  practise  in  the  County  Courts  of 
England,  **  who  is  not  or  shall  not  then  be  legally  admitted  an  attorney  or 
solicitor,  according  to  the  said  act  made  in  the  second  year  of  the  rvign  of  his 
present  majesty,  that  such  person  shall  for  every  such  offence  forfeit  the 
sum  of  202.,  to  be  recovered  with  costs  by  any  person  who  shall  sue  for  the 
same."  Was  the  defendant  then,  September  18, 1834,  legally  admitted  ?  He 
was  not;  for  he  had  neglected  to  take  out  hb  certificate  ^for  the  space  of 
one  whole  year ;"  and  thus,  by  87  G.  3,  c.  90,  s.  31,  rendered  his  admission 
in  1828  **  null  and  void."  The  same  section  of  the  last^mentioned  act  con- 
tains the  proviso  for  the  readmission  of  a  person  who  has  so  omitted  to  renew 
his  certificate.  This  necessity  of  readmission  is  enough  to  show  that  the 
original  admission  is  ipso  facto  vacated,  and  as  if  it  had  never  been.  Nor  is 
the  readmission  a  matter  of  course ;  it  depends  upon  the  conduct  of  the  party 
during  the  interval,  in  which  his  character  of  attorney  has  been,  to  say  the 
least,  suspended ;  it  may  be  granted  on  payment  of  a  heavy  penalty;  it  may 
be  refused  altogether.  The  cases  mentioned  on  moving  for  this  rule  are 
beside  the  point  Cross  v.  Kaye  (a),  was  an  action  on  25  G.  3,  c.  80,  s.  7, 
which  gives  penalties  against  attornies  practising  in  Courts  holding  pleas  to 
the  amount  of  40^.  or  more ;  and  the  only  decision  in  that  case  was,  that  the 
act  did  not  extend  to  an  attorney  suing  in  the  Sheriff^s  Court  by  writ  of 
justicies,  for  more  than  40;.  But  that  act  did  not  make  the  admission  of  an 
uncertificated  attorney  **  null  and  void  ;'*  so  that  the  point  now  contended  for 
did  not  arise.  In  Jones  v.  Stephens  (fr),  a  point  certainly  was  raised  on  37 
G.  3,  but  the  decision  upon  it  amounts  to  no  more  than  this,  that  the  plaintiff, 
although  he  had  not  taken  out  his  certificate,  might  sue  for  damages  sus- 
tained in  his  character  of  an  attorney,  where  the  libel  itself^  for  which  the 
action  was  brought,  imputed  improper  conduct  to  him  in  his  character  of 
attorney.  The  other  case  mentioned,  "  In  the  matter  of  Hodgson  and  Ross^** 
(c)  was  an  application  on  22  G.  3,  c.  46,  s.  1 1,  to  strike  one  of  the  parties  off 
the  roll  of  attornies,  fur  permitting  the  other,  who  remained  uncertificated 
more  than  a  year,  to  practise  in  his  name  ;  and  to  commit  the  other  to  prison. 
It  is  true  the  question  turned, as  here,  upon  the  effect  to  be  given  to  the  words 
**  null  and  void,"  in  37  G.  3.  But  the  object  of  the  application  was  highly 
penal,  and  the  judgment  of  the  Court  at  all  events  did  not  impugn  the  autho- 
rity of  Slack  V.  Wilkins  (d).  In  this  last  case,  which  was  on  s.  12  of  22  G.  3, 
«the  enrolment  of  the  attorney,  who  had  practised  at  Quarter  Sessions  without 
certificate,  was  considered  as  set  aside  by  the  retrospective  operation  of  37 
G.  3,  and  a  penalty  of  50/.  was  therefore  enforced  against  him  as  a  person 
not  duly  admitted  and  enrolled.     Suppose  the  defendant,  after  having  been 

(a)  6  T.  R.  663.  (c)  3  Ad  &  Ell.  224,  S.  C.  1  Ear.  &  WolL  265. 

(6)  11  Price,  235.  (d)  l.Cr.  &  M.  23. 


MaYBR. 


HILARY  TERM,  1837.  17 

nnoeriificated  for  twenty  or  thirty  years,  had  practised  in  this  Court,  he  would  Km^**  Bench. 
clearly  be  liable.  He  has  in  fact  continued  uncertificated  for  three  years,  Hodgriniion 
and  has  practi«ied  in  a  County  Court.  But  the  principle  is  the  same  in  either 
case;  and  in  Ex  parte  Flint  (a).  Lord  Tenterden  was  clearly  of  opinion  that 
12  G.  9,  c  13,  s.  9,  which  says  that  no  attorney  during  confinement  in  prison 
shall  prosecute  actions  in  law  or  equity,  applied  to  County  Courtn  as  well  as 
the  superior  Courts.  The  statute  upon  which  this  action  is  brought  is  highly 
beneficial  to  the  public,  and  to  be  construed  liberally  for  their  protection. 

Sir  IF,  W.  FoUett^  canlrd. — The  defendant  is  entitled  to  have  a  nonsuit 
enteied.  At  the  time  the  act  pas<ied,  on  which  this  action  is  grounded,  no 
certificate  was  necessary  to  enable  an  attorney  to  practise.  The  only  want  of 
qualification,  therefore,  that  could  be  considered  as  rendering  a  party  liable  to 
the  penalty  in  question,  must  have  been  the  want  of  the  qualification  of  that 
time — namely,  the  clerkship,  swearing,  admission,  &c.  It  is  difficult  to  see 
by  what  reasonable  construction  an  act  parsed  merely  for  the  increase  of  the 
revenue  is  to  relate  back  to  other  acts  passed  several  years  previously,  for 
no  other  purpose  than  to  secure  to  the  public  that  persons  practising  as  attor- 
nies  should  be  pos^sessed  of  competent  knowledge  and  ability.  Hodgson  and 
Ross  (6),  came  before  the  Court  in  a  different  shupe  from  this  case,  and  upon  a 
different  statute  ;  but  the  principle  there  laid  down  is  precisely  the  same  as 
that  now  contended  for  by  the  defendant;  that  having  once  duly  obtained 
admission  as  an  attorney,  his  admission  is  not  to  be  nullified  by  a  mere 
revenue  act,  so  as  to  subject  him  to  the  penalties  imposed  for  practising  with- 
out any  admission  at  all.  What  is  the  consequence  of  neglecting  to  renew  a 
certificate  ?  No  fresh  clerkship,  or  examination,  or  swearing,  is  necessary. 
Tet  these  were  the  material  ingredients  of  a  qualification  when  the  acts  of 
George  U.  were  passed.  Simple  readmission  is  all  that  is  required.  It  may 
be  observed,  too,  that  s.  30  of  37  G.  3  imposes  a  penalty  of  50/.  on  attornies 
pnctisiug  without  certificate;  so  that  the  adequate  punishment  for  their 
neglect  is  not  left  id  the  supposed  operation  of  the  words  ''  null  antl  void"  in 
the  31st  section.  [Coleridge,  J. — Is  this  penalty  imposed  for  acting  in  the 
County  Courts  ?]  It  is  not ;  and  for  this  very  good  reason,  that  no  certificate 
at  all  is  necessary  to  enable  an  attorney  to  act  in  the  County  Courts.  The 
argument  on  the  other  side  is  this ;  the  penalty  for  practising  in  County 
Courts  without  the  qualification  of  12  G.  2  is  to  be  extended  to  the  want  of 
a  qualification  created  by  another  subsequent  act,  which  has  no  relation  to 
County  Courts  whatever. 

Lord  Dbnhan,  C.  J. — The  case  of  Hodgson  and  Rosm  (h)  was  a  very  much 
stronger  case  than  this.     The  rule  must  be  made  absolute  for  a  nonsuit. 

Williams,  J. — Attornies  practising  in  County  Courts  require  no  certificate 
at  all.  It  would,  therefore,  be  a  most  enormous  proposition  to  lay  down,  that 
the  neglect  to  renew  a  certificate  is  to  have  the  eff'ect  of  vacating  their  admis* 
sion,  in  a  case  where  no  certificate  at  all  is  necessary. 

CoLERiDOB,  J. — I  am  quite  of  the  same  opinion,  and  for  the  same  reason. 

Rule  absolute,  for  entering  a  nonsuit. 

(«)  I  B.  ft  C  254.  (6)  3  Ad.  &  El.  224.     1  Uar.  ft  Woll.  265,  S.  C. 
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Kimg^s  Bench, 
Jam.  ISth, 


Doe,  d.  Gratrex  and  another,  v.  Homfray. 


toS'jMe^Iilun'  T^^'^  *^^^°"  ^'^^  ^"*^  ^^°^*  ^^'**^*  •'••  *'  Brecon,  when  a  verdict  was 
tent  that  R.  D.  &  found  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to  enter  a 

w.  L.  ahall  and  ..^^^-ii^i         >...  ,  ,  . 

may  receive  the  Honsuit,  if  the  Couft  should  De  of  opinion  that  the  trustees,  in  who!«  room 
thenme  to  j.^^  the  present  plaintiffs  had  been  appointed  under  the  direction  of  the  Court  of 
utein*the*fSi^  Chancery,  took  no  legal  estate,  under  the  following  will  of  John  Jones :— "  I 
give  and  devise  all  those  my  farms,  &c.,  situate,  &c.,  unto  my  son  James 
JoneSj  to  hold  to  my  said  son,  his  heirs  and  assigns  for  ever,  and  also  ali 
other  my  freehold  estates  situate  Sfc.  to  the  use  and  intent  that  the  Rev. 
Richard  Davies  and  Walter  Lewis,  their  executors  or  administrators^  or  the 
executors  or  administrators  of  the  survivor  of  them^  shall  and  may  receive  and 
take  the  rents^  issues^  and  profits  of  the  above-mentioned  estates^  and  pay  the 
same  to  my  son  James  Janes  for  and  during  the  term  of  his  natural  life^  and 
from  and  immediately  after  his  decease,  then  I  give  and  devise  the  same  and 
every  part  thereof  to  the  heirs  of  the  body  of  my  said  son  James  Jones 
lawfully  to  be  begotten  ;  and  in  default  of  such  issue,  then  I  give  and  devise 
the  same  and  every  part  thereof  to  my  daughter  Catherine  Jones,  and  the 
heirs  of  her  body  lawfully  to  be  begotten ;  and  in  default  of  such  heirs,  then 
I  give  and  devise  the  same  and  every  part  thereof  unto  my  son  John  Jones^ 
his  heirs  and  assigns  for  ever." 

Chilton  shewed  cause.  The  trustees  took  the  legal  estate.  They  are  to 
receive  the  rents  and  pay  them  over,  which  they  cannot  do  unless  the  use  be 
executed  in  them.  It  may  be  laid  down  generally,  as  a  doctrine  never  im- 
peached, that  wherever  something  is  to  be  done  by  the  trustees,  which  makes 
it  necessary  for  them  to  take  the  legal  estate,  the  legal  estate  is  vested  in 
them.  In  Doe,  d.  Leicester y  v.  Biggs  (fl),  where  the  devise  was 
to  trustees  and  their  heirs,  in  trust  to  pay  unto,  or  permit  and  suffer  the 
testator's  niece  to  have,  receive,  and  take  the  rents  and  profits  for  her  life, 
it  was  held  that  the  use  was  executed  in  the  niece.  But  Lord  Mansfield* s 
only  reason  for  that  decision  was,  that  the  words  "  to  permit,  &c.  came  last, 
and  that  in  a  will  the  last  words  should  prevail.  He  cited  also  Garth 
v.  Baldwin  (6),  Robinson  v.  Grey  (c),  and  Jefferson  v.  Morton  (cf). 
The  will  is  inartificially  drawn,  but  the  testator  has  expressed  himself 
plainly  with  respect  to  the  estates,  with  which  he  did  not  intend  the  trustees 
to  intermeddle.     He  has  given  them  directly  to  his  son. 

John  Evans  in  support  of  the  rule.  In  all  the  cases  cited  on  the  other 
side  there  was  a  direct  devise  to  the  trustees ;  here  the  devise  is  not  to  them, 
but  *'  to  the  use  and  intent,"  &c.  The  trustees  have  nothing  to  do  but  siniply 
to  receive  and  pay  over  the  rents.  No  discretion  is  vested  in  them.  A^in, 
afler  the  termination  of  the  life  estate  of  the  son  the  property  is  at  once 
devised  to  the  unborn  heirs  of  his  body,  without  any  interposed  estate  to  the 
trustees  to  preserve  contingent  remainders. 

(a)  2  Taunt.  109.  (c)  9  East,  1. 

{L)  2  Vei.  646.  ('/)  2  Sauiid.  11  A. 
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Ixwd  DkmiI4N»  C.  J. — ^We  will  consalt  with  my  brother  Pattesoni  who    ^in^'s  Bfnek. 

tried  the  cause,  before  giving  oar  decision.  Dob, 

d.  Gratrkx 
^  *  ,       .      .^     r«  .    ^  .  .1  and  another,. 

On  a  subsequent  day  in  the  Tenn  judgment  was  given  by  v. 


Hon  P  KAY. 


Lord  Denman,  C.  J. — On  the  argument  of  this  case  before  my  brother 
WUHanu  and  myself,  we  thought  it  fell  within  a  niimerou;*  class  of  CBses  of 
devises  to  trustees  to  pay  over  rents,  which  duty  vests  the  estate  in  such 
tnistees.  The  only  reason  given  finr  distinguishing  it  was,  that  here  the 
devise  is  not  directly  to  the  trustees,  but  "  to  the  use  and  intent"  that  they 
may  receive  and  pay  over  tlie  rents.  Neither  this  circumstance,  nor  the 
absence  of  any  devise  to  trustees  to  preserve  contingent  remainders,  appears  to 
Ds  to  make  any  difference.  It  was  observed,  that  nothing  i»  required  to  be 
done  by  them  except  to  pay.  But  this  alone  has  been  held  sufficient  to  carry 
the  legal  estate,  and  must  be  taken  to  be  settled  law.  My  brother  Patteton 
was  of  this  opinion  at  the  trial,  which  opinion  he  still  retains.  The  rule  for  a 
nonsuit  must  be  discharged. 

Rule  discharged  (e). 

(tf)  IMikdalt,  J.  and  Culeritigtj  J.  were  both  absent  from  illnen. 


The  Kino  v.  The  Inhabitants  of  Withernwick. 

ITPON  appeal  against  an  order  of  justices,  made  13th  February,  1835,  for  /«••  v>. 

the  removal  of  tFiUiam  Toplady^  Ann  his  wife,  a7id  their  four  childrfiu  an  apMi  against 

from  the  township  of  JFithernwick  to  the  township  of  West  Newton^  both  Sl,vai  mToJSec. 

in  the  East  Riding  of  the  county  of  Y<yrk,  the  sessions  confirmed  the  ordei;  ^Tn  iSuk^un- 

as  to  the  pauper  and  his  wife,  but  quashed  it  as  to  the  four  children,  sub-  ^•^**'*y,*"  **'* 

ject  to  the  opinion  of  this  Court,  as  to  whether  the  appellants  were  entitled,  at  groundaorappeai 

the  trial,  to  take  objection  to  the  order  on  account  of  its  omitting  the  names  Tft  5  ;r.  i?e.  76, 

and  ages  of  the  children,  such  objection  not  having  been  set  out  in  their  8Qc]i*o^<Kti(»* 

notice  of  the  grounds  of  their  appeal.     The  case  sent  up  contained  other  fiSSToraw  order. 

points,  but  ihey  were  not  referred  to  by  the  Court.  — A^^SSSftr'' 

the  remoralfifa 

/?.  C  Hildyard^  in  support  of  the  order  of  sessions. — Notwithstanding  the  cWiSiMMnitting 
new  Poor  Law  Act,  it  is  still  open  to  the  appellants  to  object,  at  the  trial,  to  af^^tibechu- 
any  defect  appearing  on  the  face  of  the  order  of  removal.     Here  there  is  sucK  f|[i^ont^.   * 
a  defect  as  makes  the  order  a  mere  nullity.    If  an  order  be  made  for  remov- 
ing a  man,  his  wife  and  children,  it  is  necessary  to  state  the  names  of  the 
children.     Perhaps  if  the  ages  only  had  been  omitted  the  order  would  not 
be  bad  on  that  account ;  or  if  the  ages  only  had  been  stated,  provided  it 
appeared  the  children  were  under  the  age  of  seven  years  (a).     An  order  is 
in  fact  a  judgment,  and  must  be  certain.     There  must  be  such  description  of 
the  parties  affected  by  it  as  will  enable  them  to  be  identified.     Here  it  is 
bad,  as  being  too  general,  in  stating  neither  the  names  nor  ages  of  the  chil- 
dren.   This  Court  will  not  call  on  the  Court  of  Quarter  Sessions  to  lose  their 

(a)  2  Nolan,  223. 
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Kmsi^MBmek,  time  in  coming  to  a  decisioD  which  would  he  a  mere  nullity.    Any  Court  may 

Th«  Kino      take  notice  of  such  defects  as  would  render  their  decision  a  nullity.    The 

J^  justices,  therefore^  properly  quashed  this  order  upon  such  a  defect  appearing 

Inhabita&ti  of  ^^  the  face  of  it.  [Coleridge,  J. — Observe  the  great  injustice  that  may  be 
WiTHxiiN-  effected  by  allowing  an  objection  to  be  taken,  of  which  no  notice  has  been 
given.  Had  the  respondents  been  apprised  of  this  objection  they  might  have 
abandoned  the  order;  as  they  were  not,  they  go  to  sessions.]  The  only 
object  of  giving  notice  is,  that  the  other  party  may  not  come  to  prove  matters 
not  contested,  and  to  apprise  him  of  what  will  be  contested.  The  enactmetU 
was  made  for  the  purpose  of  avoiding  the  expense  of  bringing  up  unneces- 
sary witnesses.  Here  none  of  that  mischief  is  created  ;  both  parties  must  be 
supposed  to  have  full  knowledge  of  what  appears  upon  the  face  of  the  order, 
and  such  objection  does  not  require  evidence  to  combat  it.  The  case  of  Rex 
V.  Bromyard  (Jb)  will  be  cited  by  the  other  side ;  but  that  decision  does  not 
apply  here..  There  is  a  difference  between  the  provisions  regulating  the  pro- 
ceedings in  an  appeal  against  a  rate,  in  41  6.3,  c.  23,  and  those  in  the  Poor 
Law  Amendment  Act.  The  former  enacts,  that  the  notice  of  appeal  shall 
state  the  causes  or  grounds  of  appeal,  the  latter  the  grounds  only,  a  much 
more  limited  form  of  expression.  Besides,  in  that  case  the  rate  was  voidable 
only,  not  actually  void ;  here  the  order  is  a  mere  nullity.  And  the  record 
being  now  before  this  Court,  it  must  notice  to  the  defect 

N.  R,  Clarke  and  Archbold^  contra. — The  whole  ground  of  the  objection 
on  the  other  side  is,  that  the  order  is  a  nullity.  But  that  b  not  so.  Mr.  Nolan 
only  states,  that  it  is  perhaps  necessary  to  set  out  the  names  of  the  children, 
if  they  are  known.  Suppose  that  they  were  not  known,  Rex  v.  Bromyard  (&) 
is  precisely  in  point.    [They  were  then  stopped  by  the  Court.] 

Lord  Den  MAN,  C.  J. — ^We  do  not  entertain  any  doubt  upon  this  poiat. 
The  provisions  of  the  8 1st  section  of  the  Poor  Law  Amendment  are,  that  in 
every  case  where  notice  of  appeal  is  given  a  statement  in  writing  of  the 
grounds  of  such  appeal  shall  be  sent ;  and  that  it  shall  not  be  lawful,  on  the 
hearing  of  any  appeal,  to  go  into  or  give  evidence  of  any  other  grounds 
than  those  set  forth  in  such  statement.  And  we  think  that  we  ought  not 
to  introduce  any  distinctions  in  the  application  of  these  clear  and  com- 
prehensive words.  It  becomes,  therefore,  unnecessary  for  us  to  consider 
whether  the  defect  is  formal  or  substantial,  amendable  or  otherwise.  We 
are  all  of  opinion  that  the  sessions  were  not  warranted  in  entertaining  the 
objection. 

Williams,  J. — I  do  not  find  that  there  has  been  any  decision  confining 
the  application  of  this  clause  to  matter  brought  forward  upon  evidence  only. 
Assuming,  therefore,  that  we  are  left  unfettered,  and  thinking,  as  I  do,  that 
this  act  ought  to  receive  an  ample  construction,  I  am  clearly  of  opinion  that 
the  appellants  were  prohibited  from  entering  upon  an  objection  not  included 
in  their  notice.  Our  decision  upon  this  point  precludes  the  necessity  of  con- 
sidering the  others. 

Coleridge,  J. — ^I  am  of  the  same  opinion.     It  has  been  a  frequent  coiti- 

(6)  8B.&C.  240. 
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plaint  that  the  refinements  allowed  by  this  Court  in  the  construction  of   Kimp*$Btmck^ 
statutes  relating  to  the  poor  has  been  the  cause  of  much  litigation.    We  are     ThTlEiiitt 
now  dealing  with  a  new  act  of  parliament,  the  words  of  which  are  most  Jjv 

distinct,  and  I  think  we  are  bound  to  give  them  their  plain  and  literal  inter*     inhabitants 
pretation.     It  has  been  said,  that  they  do  not  apply  to  defects  on  the  face  of  o{  WiTHBim- 
ihe  order.    I  do  not  see  why.    It  is  said,  that  the  party  in  possession  of  the 
order  is  bound  to  know  those  defects,  and  the  law  relating  to  them.    So  he 
may ;  bat  he  maybe  led  to  suppose  that  the  other  party  does  not  intend  to  rely 
upon  them,  and  for  that  very  reason  attempt  to  support  his  order.    Lastly, 
it  was  said,  that  when  an  order  is  brought  here  the  Court  is  bound  to 
quash  it  for  a  defect  apparent  on  the  face  of  it.    Conceding  that  position,  I 
am  not  prepared  to  say  that  an  order  of  removal  is  necessarily  bad  on  the  face 
of  it,  because  neither  the  names  nor  ages  of  the  children  are  stated.     Neither 
of  them  may  have  been  known.  The  children  may  never  have  been  christened, 
nor  have  obtained  a  name  by  reputation.    To  shew,  therefore,  that  a  defect 
does  exist  in  such  case,  some  evidence  must  be  employed.     Here  we  are  at 
liberty  to  make  any  reasonable  surmise  in  support  of  the  order ;  because,  unless 
it  is  necessarily  bad  on  the  face  of  it,  unless  no  Ftate  of  things  can  be  sup- 
posed under  which  it  can  be  supported,  the  whole  argument  fails.    The 
order  of  sessions  must  therefore  be  confirmed  as  to  the  pauper  and  his  wife, 
and  quashed  as  to  the  children. 

Order  of  sessions  quashed  as  to  the  children. 


The  King  t;.  The  Inhabitants  of  Rittenden. 


XJPOJ 


No  contract  of 


)N  appeal  against  an  order  of  justices,  dated  20th  March,  1885,  whereby 
Sophia  Attridge  and  child  were  removed  from  the  parish  of  Rittenden^  ^ii'im'i^, 
m  the  county  of  Essex^  to  the  parish  of  Ingatestone,  in  the  same  county,  which  wu  not 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  the  Court  on  the  Sm^  •.JiST^ 
folkmingcase:-  fSa^?;. 

On  the  28th  June,  1833,  the  pauper  S.  A.  went  into  the  service  of  one  Eliza-  ^°fe°i*«5.«JJ;i 
beih  Baker^  as  her  servant  for  the  month,  at  wages  of  1  j*.  a  week.  The  pauper  ^f?^*^^P'^** 
continued  in  the  service  of  £.  Baker  for  a  month,  and  was  then  hired  to  be  her  ■enioe  already 
servant  till  the  following  Michaelmas^  at  the  like  wages  of  1^.  a  week,  and  nnderUie eon- 
continued  to  serve  up  to  the  said  Michaelmas.     The  pauper  was  then  hired  £Suk!get)M!rM^ 
by  E.  Baker  to  be  her  servant  for  the  following  year  at  50*.  a  year,  and  con-  JU^ '''"*'•  "'" 
tinned  to  serve  her  during  the  whole  of  such  }ear.     From  the  time  of  the 
fizst  hiring  in  June,  1833,  \\\\  Michaelmas^  1834,  there  was  an  unbroken  con- 
tinuance of  service,  and  the  pauper  always  resided  in  the  house  of  her  mis- 
tress, in  the  parish  of  Rittenden,    The  question  for  the  consideration  of  the 
Court  was,  whether,  reference  being  had  to  the  4  &  5  Will.  4,  c.  76,  s.  65,  the 
pauper,  under  the  circumstances,  gained  a  settlement  in  Rittenden,    If  so, 
the  order  of  sessions  to  be  confirmed;  otherwise,  to  be  quashed. 

Knox  and  Turner^  in  support  of  the  order  of  sessions.  The  question  arises 
under  tha  new  Poor  Law  Act,  the  65th  section  of  which  enacts,  that  **  no 
person  under  any  contract  of  hiring  and  service  not  completed  at  the  time  of 
the  passing  of  this  act  shall  acquire^  or  be  deemed  or  adjudged  to  have 
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Ki'rtff's  Bench,    acquired  any  settlement  by  reason  of  such  hiring  and  service^  or  of  any 

The  Kino      residence  under  the  same, 

*-  Under  the  old  law  there  is  no  doubt  but  that  service,  under  a  yearly  hiring, 

Iifhabitants  of  niigbt  be  coupled  with  service  under  a  hiring  for  a  shorter  period,  for  the  pur- 

RiTTfcNDBN.  pose  of  gaining  a  settlement  Here,  before  the  14th  c/[  August^  1834,  when 
the  new  Poor  Law  Bill  received  the  royal  assent,  the  pauper  had  served  a 
complete  year,  partly  under  the  yearly  hiring  and  partly  under  a  previous 
hiring.  The  pauper,  therefore,  had,  before  the  passing  of  that  act,  gained  a 
settlement  at  Rittenden,  Such  a  settlement  is  not  taken  away  by  any  express 
words.  The  68th  section  inteiferes  to  defeat  one  kind  of  setUement ;  namely, 
by  estate,  although  already  acquired ;  but  the  language  of  that  clause  is 
clear,  *'  that  no  person  shall  be  deemed,  adjudged  or  taken  to  retain  any 
settlement  gained,  &c."  The  clause  under  consideration  uses  no  such 
words.  Rex  v.  Marylehone  (a)  may  be  cited  on  the  other  side.  It 
was  there  held,  that  a  pauper  did  uot  gain  a  settlement  by  having  re« 
sided,  ou  a  tenement  of  adequate  value,  more  than  40  days  altogether,  but 
less  than  40  days  before  the  passing  of  the  59  Geo.  3,  c.  50,  by  which  a  resi- 
dence for  twelve  months  is  required  for  the  purposes  of  settlement  But,  in 
that  case,  the  pauper  had  resided  only  88,  and  not  40  days,  when  the  act 
passed.  The  settlement  was,  therefore,  only  in  progress,  and  had  uot 
already  been  acquired.  [Colbrioge,  J. — Da  you  give  any  meanuig  to  the 
words  ^^  be  deemed  or  adjudged  to  have  acquired  V^^  They  cannot  mean 
that  a  settlement  already  completed  is  to  be  divested.  If  this  appeal  had 
been  tried  at  the  Midsummer  sessions  1834,  instead  of  the  Midsummer  ses- 
sions 1835,  the  settlement  would  of  course  have  been  held  good.  The  time 
of  trying  the  appeal  cannot  make  any  difference. 

Ryland  and  Calvert^  contrite  were  stopped. 

Lord  DEMBI4N,  C.  J. — ^The  words  of  the  act  leave  no  doubt  on  this  ques- 
tion. At  the  time  of  the  passing  of  the  New  Poor  Law  Act  the  service  under 
this  contract  was  not  completed.  The  contract,  therefore,  of  hiring  and  ser- 
vice was  not  completed,  and  no  settlement  has  been  gained  under  it  It  is 
immaterial  to  the  public  and  to  the  pauper  where  he  is  settled ;  but  it  is  most 
desirable  that  no  erroneous  notions  on  this  act  should  be  entertained,  and 
that  it  should  come  into  operation  as  soou  as  possible. 

Williams,  J. — It  is  clear  that  this  contract  was  not  completed  when  the 
act  passed.     By  the  old  law,  a  service  under  the  hiring  might  have  been 
coupled  with  one  not  under  the  hiring,  to  make  up  the  year's  service.     But 
this  act  requires  that  the  entire  contract  should  have  been  completed  ;  that 
*  is,  that  the  service  stipulated  for  under  the  particular  contract  should  have 

been  completed  at  the  time  of  the  passing  of  the  act. 

CoLERiD6E>  J» — Before  this  act  of  parliament  passed  a  settlement  might 
have  been  acquired,  under  the  circumstances  of  this  case,  without  ever  com- 
pleting the  contract  of  hiring  and  service.  But  this  act,  treating  the  contract 
<of  hiring  and  service  as  .  an  entirety,  says,  that  we  are  not  tp  a4iudg^e  any 

(a)  4  R  and  A.  681. 
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person  to  have  acquired  a  settlement,  unless  the  contract  of  hiring  and  service  Ki^g"*  Bench. 

were  completed  at  the  time  the  act  passed.    Has  that  been  done  ?  The  service  The  Kimo 

agreed  for  under  the  contract  was  not  completed.    The  contract  itself,  then,  J: 

had  not  been  completely  performed.     I  do  not  see  how  it  is  possible  to  get  lohabitautt  of 

over  the  words  of  the  statute.  Rxttenubn. 

Order  of  sessions  quashed. 


The  King  v.  The  Inhabitants  of  Walthamstow. 

T'HJS  was  an  appeal  against  an  order  of  justices  for  the  removal  of  a  •A^JS^wMe  ' 
pauper,  the  material  parts  of  which  were  in  the  following  terms : —  New*plw  Uw* 

Whereas  complaint  hath  been  made  unto  us,  &c.  by  the  overseers  of  the  4  8c6w.  4.c76, 
poor  of  the  said  parish  of  Walthamstow^  That  WiUiam  Hammond^  Eliza  wuh  thr^^?^° 
his  wife,  and  their  lawful  child,  named  Mary  Ann^  aged  three  months,  or  cMidreD^a 
thereabouts ;  and  also  three  other  children,  namely,  Sarahs  aged  seven  years,  5j^"J|l",Io5'^: 
or  thereabouts;  Thomcts,  aged  six  years,  or  thereabouts;  and  JamtSj  aged  {},"J^^n*tJjJSn**' 
four  years,  or  thereabouts ;  which  the  said  Eliza  Hammond  had  by  her  pamhes.  By 
former  husbandj  have  come  to  inhabit  in  the  said  parish  of  fFalthamstour^  above  act  the  ee- 
not  having'  gained  a  legal  settlement  there,  nor  having  produced  any  certificate  ^bietomafntafn 
acknowledging  them  to  be  settled  elsewhere,  and  now  have  actually  become  p'^ofhub^ii^. 
chargeable  to  the  said  parish ;  We,  the  said  justices,  upon  examination  of  the  i^^^r^tbe^SeMh 
premises  upon  oath,  and  other  circumstances,  do  adjudge  the  same  to  be  true,  oruieir  mother; 
and  do  also  adj%idge  the  place  of  the  legal  settlement  of  the  said  fFiUiam  the  pnrpotea  of 
Rammondy  Eliza  his  wife^  and  the  chUdren  aforesaid,  to  be  in  the  said  deemed  a  part  of 
pariA  of  Saint  Leonard,  Shoreditch,  in  the  said  county  of  Middlesex.  u^ny"^^^.' 

The  order  then  concluded  in  the  usual  way  by  requiring  the  overseers  of  *°S»w,  that  they 
fFaUkamMtow  to  remove  WilUam  Hammond,  Eliza  his  wife,  and  the  afore-  J^eto^SiinSIi 
said  children^  to  St,  Leonard^  Shoreditch,    The  sessions  confirmed  the  order  or  the  Moond 
as  to  the  pauper,  his  wife  and  child,  but  quashed  it  as  to  the  three  other  ment  under  an 
children,  subject  to  the  opinion  of  this  Court  upon  the  following  case: —  them  to^^£!]^ 

The  pauper  WilUam  Hammond  was  married  to  Eliza  his  wife  on  the  28th  "^g^e.^wooid 
September,  1834,  and  his  settlement  at  that  time,  and  up  to  the  time  of  the  ^Sovlbie^der 
order  of  removal,  was  in  the  parish  of  S^.  Leonard,  Shoreditch.    At  the  time  an  order  contain. 

inic  no  adjudica- 

of  the  marriage  of  the  pauper  and  his  wife  she  had,  by  a  former  husband,  who  uonoftetUement, 
was  not  settled  in  either  of  the  said  parishes,  the  three  children  named  in  the  theapec£iicir- 


order,  of  the  ages  therein  stated,  all  of  whom  were  nnemancipated.  The 
question  for  the  consideration  of  the  Court  was,  whether,  reference  being  had 
to  the  4  &  5  Will.  4,  c.  76,  s.  57,  the  said  three  children  of  the  said  Eliza 
Hammond  by  her  former  husband  were  removable  under  this  order  to  the 
parish  of  St.  Leonard,  Shoreditch, 

If  the  Court  should  decide  that  the  said  three  children  were  so  removable, 
the  order  of  sessions,  so  far  as  it  related  to  the  said  three  children,  to  be 
quashed ;  otherwise,  to  be  confirmed. 

Cripps^  in  support  of  the  order  of  sessions.  The  question  turns  upon  the 
meaning  of  the  &7th  section  of  the  Poor  Law  Amendment  Act,  **  That  every 
man  who,  from  and  after  the  passing  of  this  Act,  shall  marry  a  woman  having 
a  child  or  chiUren  at  the  time  of  such  marriage,  whether  such  child  or 


comstancea? 
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King'n  Bench,  children  be  legitimate  or  illegitimale,  shall  be  liable  to  oiaintaiu  such  diild  or 

TuTKimo      chiklrea  as  a  part  of  his  family,  and  shall  be  chargeable  with  all  relief,  or  the 

f-  cost  price  thereof,  granted  to  or  on  account  of  such  child  or  children,  until 

Inhabitants  of  ^^^^  QYiWiSi  or  children  shall  respectively  attain  the  age  of  sixteen,  or  until  the 
Waltham«  death  ol'  the  motiier  of  such  child  or  children ;  and  nuch  Mid  or  chUdren 
$halljfar  the  purpo$es  of  this  cLct,  be  deemed  a  part  of  iuch  huMbandM  family 
accordingly^*  The  other  side  roust,  upon  the  terms  in  which  this  case  is 
stated,  contend  that  the  effect  of  this  clause  is  to  make  the  three  children  part 
of  the  second  husband's  family  for  every  purpose,  and  to  change  the  settle- 
ment which  they  have  already  acquired  by  birth  into  some  other  head  of  set- 
tlement which  has  not  yet  acquired  a  name. 

It  is  immaterial  to  consider  whether  they  might  be  removed  with  the 
mother,  until  they  should  be  respectively  16  years  old,  under  an  order  framed 
expressly  to  suit  this  section,  because  the  sessions  have  here  adjudicated  upon 
their  settlement.  The  construction  to  be  contended  for  of  the  words  **  shall, 
for  the  purposes  of  this  act,  be  deemed,  &c.'*  is  unnecessary.  One  of  the 
purposes  of  the  act  was  to  compel  the  second  husband  to  support  children 
under  circumstances  like  the  present,  and  to  make  him  punishable  under  the 
vagrant  act  in  case  of  default.  The  sections  altering  the  old  law  of  settle- 
ment are  inclusively  from  the  64th  to  the  71st,  which  are  most  explicit;  and 
the  last  shows  that  when  the  Legislature  meant  that  a  new  kind  of  settlement 
should  be  acquired,  they  knew  in  what  words  to  express  it. — [He  was  then 
stopped.] 

Ryland  and  C  R,  Turner^  contra.  The  question  is  not,  whether  the  children 
are  settled  in  SL  Leonards,  but,  whether  they  are  removable  to  that  parish. 
The  form  of  the  order  was  not  made  a  point  at  the  sessions.  [Lord  Dknman., 
C.  J. — What  power  have  the  justices  to  remove  them  at  all,  except  to  the  place 
of  their  settlenieut  ?  Suppose  the  sessions  had  confirmed  the  order  absolutely* 
bow  could  the  parish  of  St  Leonards  have  ever  got  rid  of  them  ?] — ^The  object 
is  of  a  limited  nature.  Until  the  age  of  sixteen  they  are  not  separable  from 
their  mother,  nor  she  from  her  husband.  They  must  therefore  all  go  together. 
What  is  to  be  done  with  them  at  the  age  specified,  or  on  the  death  of  the 
mother,  is  not  said ;  but  perhaps  they  would  be  remitted  to  any  former  place 
of  settlement.  Any  inconvenience  from  the  supposed  adjudication  of  settle- 
ment, if  the  order  of  removal  had  been  confirmed  at  sessions,  might  have  beea 
obviated  by  a  special  entry. 

Lord  Den  MAN,  C.  J. — The  justices  had  no  power  to  remove  the  children 
of  the  prior  marriage  to  the  appellant's  parish,  unless  they  were  there  settled. 
The  act  does  not  in  terms  give  any  new  settlement  to  such  children  ;  nor  can 
we  infer  one  from  the  inconvenience  which  would  attend  their  separation 
from  the  mother.  Perhaps,  in  point  of  fact,  no  such  separation  will  be  made; 
but  the  justices  had  no  right  to  remove  them  to  the  appellant  parish,  at  all 
events,  under  this  order,  which  might  affect  the  rights  of  the  parish  thereafter. 

Williams,  J. — In  the  71st  section  there  is  an  express  provision  on  the 
subject  of  settlement.  That  was  used  by  Mr.  Cripps  as  being  very  much  in 
pari  materia,  and  containing  a  provisicm  with  respect  to  settlement,  where 
settlement  was  in  contemplation ;  whereas  the  57th  section  has  no  such  pro* 
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Tision.    The  diflKculty  suggested  in  the  course  of  the  argument  seems  to  me  Kmf*  Bemck, 

to  be  ?ery  strong  indeed.     The  order  of  removal  here  adjudicates  on  the  last  The  Knco 

legal  settlement  of  these  children.    What  is  to  become  of  this  order  hereafter?  J^ 

Is  it  not  a  conclusive  finding  ?   If  so,  it  is  sought  to  sustain  it  by  the  con-  inhabitanta  of 

stradion  of  the  57th  section,  which,  whatever  may  have  been  its  intention,  ^^1^^" 
contains  do  provision  at  all  about  settlement. 

CoLBtisoE,  J. — We  are  called  on  here  to  say  that  the  children,  under  the 
age  of  sixteen,  whether  legitimate  or  illegitimate,  of  a  woman  marrying  sub- 
scqoentlj  lo  their  birth,  lose  any  settlement  they  may  have  had,  acquire  the 
wttiejDeiit  of  the  new  father,  and  become  removable  under  this  act  to  that 
other  settlement  until  the  age  of  sixteen,  or  the  death  of  the  mother.  Now 
the  words  of  the  57th  section  do  not  import  this  necessarily.  Not  being 
forced,  therefore,  to  go  beyond  the  literal  interpretation  of  this  clause,  I  am 
at  liberty  to  look  to  the  consequences  of  any  other  interpretation,  and  to  the 
purposes  which  tlie  Legislature  appears  to  have  had  in  view.  I  can  see  that 
Tery  great  novelty  and  inconvenience  would  be  introduced  ipto  .the  law  of 
Kttlement  by  holding  that  the  settlement  of  the  children  in  this  case  became 
changed  by  the  marriage  of  the  mother ;  whereas  the  contrary  conclusloa 
does  not  seem  inconsistent  with  one  of  the  purposes  of  the  act ;  which  was  not 
so  much  that  the  children  should  be  kept  together  with  the  mother,  as  that 
the  bosfaand  should  be  liable  to  maintain  them  as  part  of  his  family  until  the 
age  of  sixteen,  or  the  death  of  the  mother.  An  argument  for  this  construc- 
tion is  supplied  by  the  71st  section,  where  the  Legislature,  dealing  with  a 
iimikr  sabject  matter,  but  intending  to  alter  the  law  of  settlement,  expresses 
itself  a»  might  be  expected,  and  says,  that  an  illegitimate  child  shall  have  the 
sc^^leneDt  of  the  mother  until  the  age  of  sixteen.  The  57th  section  has  no 
iQchvoi^s. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Stoke  Damarel. 

QN  appeal  against  an  order  of  justices,  for  the  removal  of  Thotnoi  Pearce  Settlement  bv 

and  Elizabeth  his  wife,  from  the  parish  of  Stoke  Damartly  in  the  county  reipeaof  a'tene- 

cfDepon,  to  the  parish  of  Plympton  Maurice,  in  the  same  county,  the  ses-  wSiuSdiSgao! 

sioDs  qoashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the  follow*  4,c%;^thl* 

iojr  case  * actual  oocup»- 

^         '  tion.  required  by 

The  pauper  ThomaM  Pearce  had  gained  a  settlement  in  Plympton  Maurice,  ^^'Jo/J*'', 
^subsequently  lo  having  gained  such  settlement,  and  also  subsequently  to  the  *<>*».  where, 
passing  of  1  Will.  4,  c.  18,  he  rented  a  house  in  Stoke  Damarel  at  16/.  a  o/Jpt^'aeettpied. 
year;  paid  his  year's  rent;  wite  rated  for  the  house  to  the  parochial  rates,  for'rteneinent"^ 
and  had  paid  such  rates,  but  during  the  whole  of  such  tenancy  had  underlet  SSfo?S5Sact% 
s  portion  of  the  house  of  the  value  of  4/.  a  year.     It  was  contended  by  the  aMt^VSM' 
appellants,  that  though  the  pauper  was  prevented  by  1  Will.  4,  c.  18,  from  ^tST'SSJlSiA 
gluing  a  settlement  in  Stoke  Z^amare/ by  renting,  he  having  underlet,  and  he  had  undeSet 
therefore  not  occupied  the  house,  as  required  by  that  statute  ;  yet  still  that  Serefoie^  a 
1»  had    gained    a    settlement    there    by    payment    of    parochial    rates.  witiSJl^ienJ. 


Da! 


26  TERM  REPORTS  in  thb  KING'S  BENCH. 

km^t  Bmok.  The  question  for  the  opinion  of  the  Court  was,  whether  the  pauper  had  gained 

n^TKni*     Aurh  aettlement. 

«. 

IttfaabttMtt  of  ^'  Greenwood^  in  support  of  the  order  of  sessions.  The  question  is,  whe- 
SvoKv  iher  the  head  of  settlement  by  payment  of  parochial  taxes  still  exists.  Set- 
tlement by  contribution  to  the  rales  of  a  parish  was  expressly  g^ven  by  3  Will. 
8,  c.  11,  s.  6,  which  enacts,  that  if  any  person,  who  shall  come  to  inhabit  in 
any  town  or  parish,  fchall  be  charged,  and  pay  his  share  towards  the  public 
taxes  or  levies  of  the  said  town  or  parish,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  settlement.  Before  the  35  Geo.  3,  c.  101,  it  was 
immaterial  on  what  account  the  tax  was  paid,  fiut  section  4  of  that  statute 
provided  that  no  person  should  gain  a  settlement  by  paying  his  share  towards 
the  public  taxes  of  the  parish,  in  respect  of  any  tenement  not  being  of  the 
yearly  value  of  10/.  This  act  for  a  time  swamped  settlements  of  this  descrip- 
tion ;  for  as  a  settlement  at  that  time  was  gained  by  the  occupation  of  a  tene- 
ment of  the  annual  value  of  10/.,  without  more,  no  one  would  unnecessarily 
go  on  to  prove  that  he  had  also  paid  rates  in  respect  of  the  same  tenement 
for  the  purpose  of  gaining  a  settlement  by  payment  of  rates.  The  act,  bow- 
ever,  did  not  abrogate  the  settlement  in  question.  Rex  v.  Islington  (a),  and 
Rex  V.  Penryn  (6),  in  which  it  was  said  to  have  been  abrogated,  were  over- 
ruled by  Rex  v.  St  PancroB  (c) ;  which  last  decision  has  been  recently  con- 
firmed by  another  and  recent  case  of  Rex  v.  Penryn  (d).  Accordingly,  after 
the  &9  Geo.  3,  c.  50,  imposed  upon  the  acquisition  of  a  settlement  by  renting 
a  tenement,  some  additional  limitations,  such  as  a  year's  tenancy  and  pay- 
ment of  a  year's  rent,  from  which  the  head  of  settlement,  now  under  consi- 
deration, is  exempt,  it  again  emerged  into  use.  Then  came  the  6  Geo.  4, 
c.  57,  which  agwn  made  it  almost  nugatory,  by  re-incumbering  it  with  condi- 
tions, the  performance  of  which  would  of  itself  give  a  settlement  by  renting  a 
tenement;  Rex  v.  Great  Wakering  (e).  Here  the  occupation  is  admitted  to 
satisfy  the  requirements  of  the  last- mentioned  statute  for  the  purposes  of 
either  settlement.  And  the  only  question  seems  to  be,  whether  payment  of 
rates  still  subsists  as  a  mode  of  acquiring  a  settlement ;  and,  if  subsisting, 
whether  it  is  affected  by  1  Will.  4,  c.  18.  That  act,  after  reciting  the  whole 
of  6  G«o.  4,  superadds  to  the  terms  required  for  a  settlement  by  renting  a 
tenement  under  6  Geo.  4,  that  there  must  be  an  actual  occupation  of  such 
tenement ;  Rex  v.  St  Nicholas^  RodieUer  (/),  and  Rex  v.  St  Nicholas^ 
CokhuUr  {g).  But  although  it  incorporates  in  its  recital  die  whole  of 
6  Geo.  4,  which  restricts  settlement  by  payment  of  rates,  as  well  as  settlement 
hy  renting  a  tenement ;  yet  it  does  not,  in  its  enacting  part^  which  restricts 
still  further  the  settlement  by  renting  a  tenement,  say  anything  whatever 
of  settlement  by  payment  of  rates.  The  1  Will.  4,  therefore,  being  in  its 
operative  part  altogether  silent  on  the  subject,  does  not  apply ;  and  the  occu- 
pation being  sufficient  according  to  Rex  v.  Ditekeai  (A),  a  settlement  is 
made  out  under  6  Geo.  4. 

Crowdir^  contra.     1  Will.  4  incorporates  the  whole  of  6  Geo.  4,  and  was 

(a)  1  East,  283.  (e)  5  B.  ft  Ad  971. 

(6)  5  M.  ft  S.  443.  (/)  4  B.  ft  Ad  219. 

(c)  2  B.  ft  C.  122.  (^)  2  A.  ft  K.  599. 

(r/)  4  B.  ft  Ad  224.  (A)  9  B.  ft  C.  1 76. 
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fassed,  as  its  recital  shows,  for  no  other  purpose  than  to  dear  up  doubts  that    Jftny't  Beneh^ 
bad  arisen,  with  respect  to  the  occupation  contemplated  by  the  latter  statute      ThpKiifo 
with  reference  to  both  kinds  of  settlement.  It  then  enacts,  that  the  same  person  J^' 

who  hires  afaali  achui%  occupy  the  tenement,  in  order  to  acquire  a  settlement.  i,||ui)y||snts  of 
If  the  Coort  see  the  intention  of  theLegislature,  they  will  give  effect  to  it  This        Stobb 
is  an  attempt  to  revive  a  kind  of  settlement  which  the  Legislature  thought  it  had      Damabsia 
cxtiaguished.     [Colekidge,  J. — It  is  conceded  there  is  enough  in  this  case  to 
satisfy «  Geo.  4.]     It  is  so.     [Coleeidoe,  J. — ^The  3  Will.  3  gives  this  sort 
of  settlement.     AAerwards  the  6  Geo.  4  says,  certain  additionid  requisites  are 
to  be  oomplied  with.     Does  that  repeal  this  mode  of  settlement  ?   It  may 
haie  been  purposely  retained,  as  being  easy  of  proof.]     It  is  admitted  there 

0  no  direct  repeal ;  but  it  is  the  same  thing  in  eflfect,  if  settlement  by  payment 
of  rates  has  been  made  subject  to  the  same  restrictions  with  settlement  l^ 
renting  a  tenement,  and  has  thus  been  rendered  nugatory. 

Lord  Oenman,  C.  J. — I  believe  that  the  intention  of  the  Legislature  in 
passing  1  Will.  4  may  have  been  to  get  rid  of  settlement  by  payment  of  rates ; 
and  Lord  Ellenborowjh  was  of  opinion  (t),  that  35  Geo.  3  was  passed  with 
the  same  intention.  That  intention,  however,  was  not  then  carried  into 
efect;  and  the  settlement,  contrary  to  expectation,  revived  again  some  years 
afterwaitk.  At  the  time  of  the  passing  of  6  Geo.  4  it  cannot  be  disputed  but 
that  a  settlement  might  be  gained  by  payment  of  rates  and  occupation.  Here 
it  is  admitted  that  the  occupation  of  the  tenement  has  been  sufficient  accord- 
ing u>  the  last-mentMHied  act;  and  the  only  question  is,  therefore,  whether 

1  WiU.  4  applies  to  this  head  of  settlement,  so  as  to  render  necessary  to  it 
thai  there  should  be  an  actual  occupation  of  the  whole  tenement.  It  certainly 
ledies  the  wtiole  of  &  Geo.  4,  which  says  that  a  person  shall  not  gain  a  set- 
tlement, either  by  renting  a  tenement  or  by  payment  of  rates,  except  upon 
certain  temiB ;  and  it  then  proceeds  to  add,  that  a  settlement  shall  not  be 
gained  by  renting  a  tenement  unless  actually  occupied.  But  the  statute,  in 
its  enacting  part,  omitting  all  mention  of  settlement  by  payment  of  rates, 
how  can  we  say  that  the  Legislature,  whatever  its  intention  may  have  been, 
has  taken  eflfectnal  means  for  abrogating  this  head  of  settlement  ?  There  may 
be,  as  my  brother  Cokridge  suggested,  a  reason  why  the  Legislature  pur- 
posely retained  it;  at  all  events,  I  think  that  it  still  subsists,  notwithstanding 
i  WiD.  4. 

WtLLiAMft,  J.— I  am  of  the  same  opinion.  Mr.  Crawder  has  properly 
admitted  that  there  is  no  repeal  of  settlement  by  rating  nominatim.  But 
he  has  not  admitted  quite  enough ;  for  in  6  Geo.  4  this  is  expressly  treated 
as  an  existing  head  of  settlement.  If  1  Will.  4  had  not  passed,  enough  is 
stated  in  this  case  to  show  that  the  pauper  had,  consistently  with  the  previous 
acts,  acquired  a  settlement  either  way,  whether  by  renting  the  tenement  or  by 
payment  of  rates  in  respect  of  it.  Then  it  is  said,  6  Geo.  4,  having  for  its 
object  to  exclude  underletting  from  the  one  kind  of  settlement  as  well  as  the 
other,  but  having  been  so  interpreted  as  to  defeat  this  object,  that  1  Will.  4 
.was  passed  to  correct  the  decisions  which  this  Court  had  come  to.  That  may 
have  been  the  intention  of  the  latter  statute ;  but  after  embracing  in  its  recital 

(0  ReJt^.  Ptnryn,  5  M.  &  S.  443. 
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both  sorts  of  setUenient,  it  makes  proTisions  irith  respect  to  one  of  them  only, 
and  leaves  the  other  quite  untouched. 

CoLBKiDGE,  J. — I  am  of  opinion  that  the  order  of  sessions  is  right  in  this 
case,  which  appears  to  roe  a  very  clear  one.  Settlement  by  payment  of  rates 
was  given  affirmatively  by  3  Will.  3.  Pass  over  the  intermediate  statutes. 
It  vras  restrained  by  6  Geo.  4 ;  with  the  regulaticms  of  whidi  it  then  became 
necessary  to  comply,  in  order  to  acquire  this  kind  of  settlement  Mr. 
Crawder  says,  that  that  statute  must  of  itself  be  taken  to  annul  this  head 
of  settlement  That  is  precisely  the  same  argument  that  was  used  unsuccess- 
fully in  Rej  v.  Penryn  (j  ).  With  respea  to  35  Geo.  3,  Mr.  Crowder  says. 
the  language  of  that  statute  was  different  from  the  language  of  6  Geo.  4. 
That  may  be,  but  it  was  quite  as  strong. 


Order  of  Sessions  affirmed. 


0)  4&ftA.224. 
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The  King  v.  the  Inhabitants  of  Clotsworth. 

TTFON  appeal  against  an  order  of  justices  lor  the  removal  of  R.  BarUtit, 
his  wife  and  children,  from  the  parish  of  CLotnoorih  to  the  parish  of 
Pendorer,  in  the  county  of  Somerset,  the  sessions  discharged  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  a  case  which  stated  a  variety  of  facts  i 
but  the  only  question  argued  and  decided  by  the  Court  arose  upon  the  fol- 
lowing circumstances  : — 

In  1817,  the  pauper,  an  Englishman,  and  then  of  age,  bound  himself  by 
indenture  of  apprenticeship,  to  Mr.  John  Colbume^  as  a  saibr,  for  three  years. 
Mr.  Colbume  was  partner  in  a  house  carrying  on  business,  and  having  establish- 
ments both  in  England  and  in  Newfoundland.  The  indenture  was  executed 
by  the  pauper  and  by  his  master  in  Newfoundland.  The  home  of  Mr. 
C,*t  vessel,  on  board  of  which  the  pauper  served,  was  PmU^  in  DoreetshirCt 
and  he  inhabited  and  served  under  the  instrument  for  more  than  forty  days, 
in  the  parish  of  St.  Jamet^t  in  Poele.  No  evidence  was  g^ven  of  the  law  of 
Newfoundland  relating  to  apprenticeship.  The  question  for  the  opinion  of 
the  Court  was,  whether  the  pauper  gained  a  settlement  by  apprenticeship. 

Sir  fF.  W.  FoUettj  in  support  of  the  order  of  sessions,  was  slopped  by  the 
Court. 

Kinglake^  contra. — ^The  instrument  in  question  was  a  contract  executed 
abroad,  and  therefore,  though  the  parties  to  it  are  British  subjects,  it  ought  to 
have  been  proved  to  be  executed  according  to  the  laws  of  the  foreign  country* 
The  Courts  require,  in  such  cases,  strict  evidence  to  shew  that  the  laws  pre- 
vailing where  the  contract  was  executed  have  been  observed ;  Bank  of  St. 
Charles  v.  Bemales  (a).   It  is  very  possible  that  some  ingredients,  other  than 


(a)  1  R.  &  M.  190. 
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those  required  in  England^  are  necessary  to  constitute  a  valid  indenture  in    Kms/'s  Benek. 

Newfbundiand,     Next,  even  if  it  were  proved  to  be  a  valid  indenture  of      ThelcrNa 

apprenticeship  in  Newfoundlandy  no  settlement  under  it  can  be  gained  in  ^ 

this  country.     All  the  laws  that  have  been  made  relative  to  the  gaining  of  inhabitants  of 

settlement  by  apprenticeship  relate  to  indentures  executed  in  this  country   CLorewtoam*. 

solely,  and  to  persons  wholly  dwelling  and  domiciliated  here.     The  statute 

5  Elia.  c.  4,  which  defines  who  may  take  and  who  shall  be  bound  apprentices, 

contains  a  numberof  regulations  which  can  only  apply  to  apprentices  residing, 

and  to  indentures  executed,  in  England.    It  is  true  that  this  statute  has  been 

repealed,  but  the  statotes  13  &  14  Chas.  2,  c.  12,  and  3  &  4  W.  &  M.  c.  11, 

a  8,  aad  all  others,  whenever  they  use  the  term  apprentice,  refer  to  such  a 

party  4aily  as  has  been  before  defined  by  the  statute  of  Elizabeth,     [Cole- 

amcE,  J. — ^lliat  statute  provided  that  an  apprentice  must  be  taken  for  a 

certain  ttme,  and  be  bound  to  a  housekeeper ;  but  still  it  has  been  held  that 

if  takea  far  a  less  time,  or  bound  to  a  lodger,  a  settlement  may  be  gained.] 

All  that  the  Courts  have  said  is,  that  such  indentures  are  voidable  at  the 

option  of  the  party.     It  is  obvious  that  all  the  conditions  and  regulations  of 

aO  the  existing  statutes  might  at  any  time  be  evaded,  if  a  contract  made  in 

a  foreign  country  is  held  to  be  a  good  indenture  of  apprenticeship. 

Lord  BmMupai,  C,  J.i~lt  appeMU  to  me  that  a  settlement  fias  been  gained 
under  this  indentnre.  The  objection  to  it  is  founded  on  13  &  14  C.  2,  c.  12, 
s.  1,  noder  which  statute  an  apprentice,  in  esder  to  gain  a  aetUementy  tmqst, 
it  is  coaCended,  have  complied  with  all  the  requisitions  of  the  act  of  Elita- 
betk.  It  is  not  necessary  to  inquire  iuto  the  nature  and  extent  of  those 
requisitions*  because  so  much  of  the  statute  as  relates  to  them  Is  repealed  by 
54  Geo.3«  c.  96,  s.  1,  No  special  objection,  therefore,  to  this  indentnre  can 
be  fomdcd  on  5  Eliz.  c.  4.  There  is  a  subsequent  statute,  5  EUx.  c  5,  s.  12, 
wbicfa  makes  several  provisions  as  to  the  binding  and  enrolment  of  the  iaden- 
tares  of  apprentices  in  the  sea  service;  and  among  others,  that  the  bond  of 
apprenticeship  be  enrolled  in  the  town  where  the  apprentice  resides,  if  il  be 
a  corporate  town;  and  if  not,  that  it  be  enrolled  in  the  corporate  town  nearest 
to  the  habitation  of  such  apprentice.  But  it  was  notwithstanding  held  in 
Rex  V.  Gainsborough  (6),  that  the  non-compliance  with  these  provisions  does 
not  vitiate  the  indentures,  so  as  to  prevent  a  party  from  gaining  a  settlement. 
I  do  not  think  it  was  necessary  to  shew  that  this  was  a  valid  contract  by  the 
law  of  Newfoundland.  A  contract  to  teach  and  learn  is  primd  facie  laiv^l, 
and  fur  the  advantage  of  trade  in  all  parts  of  the  world.  The  apprentice  was 
of  age  at  the  time  be  executed  the  instrument,  otherwise  it  might  have  been 
proper  to  shew  that  by  the  law  of  the  foreign  country  an  infant  had  power  to 
bind  himself.  I  do  not  see  any  other  difficulty  in  the  case.  I  am  of  opinion 
that  a  settlement  has  been  gained  by  apprenticeship. 

WiLUAMs,  J. — I  am  of  the  same  opinion.  I  think  this  is  a  binding  con- 
tract in  this  Country,  the  party  being  of  age  at  the  time  he  entered  into  it. 
It  is  clear,  on  the  face  of  the  instrument,  that  the  relation  of  master  ^nd 
apprentice  was  constituted  by  it,  and  nothing  else.     It  has  beeu  said  that  by 

(6)  Bur.  S.  C.  586. 

a 
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MSmff'MBtHck,    the  law  of  Newfoundland  some  otfaer  requisites  may  exist.    There  is  no  proof 

TbTSiNG      that  they  do,  and  I  cannot  see  why  we  should  be  called  upon  to  Imply  them. 

^'  Allusion  has  been  made  to  the  statute  of  Elizabeth^  the  language  of  which  is 

Iiihabitaiits  of  c^^rcmely  strong,  that  an  indenture  made  otherwise  than  as  directed  by  that 

Clothwobth.   act  shall  be  null  and  void  to  all  intents  and  purposes.     Yet  it  has  been  held, 

that  where  there  was  a  binding  for  a  less  period  of  time  than  is  therein 

required,  a  settlement  might  be  gained.     I  therefore  think  that  a  residence 

of  forty  days  under  this  instrument  conferred  a  settlement. 

CoLERiDOE,  J. — I  am  of  the  same  opinion.  It  has  been  said  that  no 
apprenticeship  has  been  made  out  in  this  case,  and  that  for  two  reasons. 
First,  because  there  has  been  no  evidence  given  of  the  law  of  Newfoundland 
on  the  subject  of  apprenticeship.  But  here  is  a  written  contract  which  we 
have  a  right  to  inspect  for  the  purpose  of  ascertaining  its  objects.  And  i( 
appears  from  its  language  that  nothing  was  contemplated  except  teaching  on 
the  one  hand,  and  learning  on  die  other.  It  must  be  taken,  then,  until  the 
contrary  be  shown,  to  be  a  valid  contract  of  apprenticeship.  Secondly,  it  is 
said,  that  this  contract  having  been  entered  into  in  a  foreign  country,  cannot 
be  brought  within  our  settlement  law.  The  argument  is,  that  the  statutes  of 
Charles  and  of  fFtlUam  and  Mary  are  to  be  considered  with  reference  to  the 
statute  of  Elizabeth^  as  the  foundation  of  the  law  relating  to  apprentices,  and 
that  this  statute,  in  speaking  of  husbandmen  and  tradesmen  in  corporate  towns, 
and  enrolment  in  the  nearest  market  tovrn,  and  other  matters,  can  only  apply 
to  contracts  made  in  this  country.  But  that  argument  can  only  be  main- 
tainedy  on  the  supposition  that  no  contract  of  apprenticeship  can  be  good 
unless  made  in  strict  compliance  with  the  provisions  of  the  statute  in  ques- 
tion. Now,  although  that  statute  uses  the  strong  terms  *'  void  in  law  to  all 
intents  and  purposes,"  there  has  been  decision  after  decision,  that  a  settle- 
ment may  be  acquired  where  there  has  been  de  facto  a  binding  and  service, 
notwithstanding  that  several  of  the  provisions  of  the  statute  have  been  broken 
through.  By  the  statute,  no  one  but  a  householder  can  take  an  apprentice, 
yet  it  has  been  determined  that  a  mere  lodger  is  competent  to  do  so.  The 
argument,  therefore,  that  the  laws  relating  to  apprenticeship  can  only  apply 
to  contracts  made  in  this  country  cannot  be  sustained. 

Order  of  Sessions  confirmed. 


.  The  King  v,  the  Inhabitants  of  Berks^ell. 

/m.  S5M. 

men'Iider"Vw^  TTPON  appeal  against  an  order  of  justices  made  the  7th  February^  1835, 

whoieof t^tone-  ^^^  ^^^  removal  of  John  Wilday^  with  his  wife  and  children,  from  the 

£"wt!liir^*  parish  of  BerkaweU  to  the  hamlet  of  Balsally  both  in  the  county  of  fFarwick, 

^ki  ^^I^i^h'**^!  ^^®  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court,  upon  the 

it  consist  of  mora  following  case : — 

th!!!!i  <^'.  i^dlfae  Previous  to  Lady-day,  1832,  the  pauper  hired  two  cottages,  being  separate 

eui^ed  u'^ro^'  and  distinct  dwelling-houses,  but  adjoining  to  each  other,  and  under  one  con- 

£?w£to  liSt  **'  tinuous  roof,  together  with  three  acres  of  land  situate  in  the  respondent  parish, 
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kr  a  yBM%  from  Lady-day,  18S2,  at  the  yeariy  rent  of  14/.    At  Lady^ay,    KintfiHemk, 
1832,  the  pauper  eoterod  into  poBseesion  of  one  of  the  cottages  and  the  iMd,      Th»lEnt« 
and  occupied  the  same  under  the  said  hiring  till  Lady-day,  18S8.    Th«»  othef  J^^ 

cottage  he  laid  out  money  upon,  and  converted  into  a  heer  shop,  and  underlet  lahaliitttitoof 
to  Min  Sionejf^  at  a  yearly  rent  of  4/. ;  and  Sioney  occupied  the  same  till  'BaasiWBLc.. 
near  Ladj-daj,  1833,  and  paid  the  pauper  the  rent  for  it.  The  year's  rent  of 
14/.  resenred  by  the  agreement  for  the  whole  property^  was  paid  by  the  pauper 
to  the  landlord,  l^e  cottage  and  land  occupied  by  the  pauper  were  worth 
more  than  10/.  of  the  rent  of  14/.  paid  by  him  for  the  whole  premises.  If  the 
Coortflf  JCoig'f  Bench  should  be  of  opinion,  upon  this  state  of  facta,  thai  the 
pauper  gained  a  legal  settlement  in  BerknodL,  the  order 4]f  SeiskMUi  to  be 
oonirmed;  bat  if  aol,  the  order  to  be  quashed.  ^ 

Waddingiom  and  Haiget^  in  support  of  the  order  of  Sessms.  The  paupev 
gained  e  settlemeBt  in  Berknodi  wider  1  W.  4,  a  18,  by  occupying  i^ 
cottage  and  land.  The  only  alteration  eSected  by  that  statute  oottsista  in 
TeqoiriBg  that  the  "  house,  or  buildings  or  land,"  shall  be  actually  oooapied'by 
the  party  hiring  the  same.  That  is,  if  the  tenement  consist  of  a  single  bouse, 
it  must  be  wholly  occupied  by  the  party  luring  it.  A  dweUing<*house  is  not 
difisible  under  this  statute.  But  it  does  not  require  the  occupation  of  more 
than  a  whole  dweUing-house.  The  words  are  not  that  the  whole  of  tlie  tene* 
meat  ^  tmken*'  shall  be  ocenpied,  yet  that  must  be  the  constmctkm  contended 
for  by  the  other  side.  AU  the  requisites  of  the  statute  have  been  complied 
with  ;  the  pauper  occupied  a  house  and  land  under  a  yearly  hiring,  for  a  year, 
and  paid  a  rent  exceeding  10/.  Is  it  then  to  be  said,  because  he  also  Uxk 
another  houses  that  his  settlement  is  destroyed,  that  utile  per  mtUUe  viiiaiur  J 
Suppose  a  man  to  have  taken  a  house  with  a  thousand  acres  of  land,  would 
the  ktthig  off  of  one  acre  deprive  him  of  a  settlement?  In  Lonion^  twenty 
houses  oAen  are  taken  under  one  agreement ;  must  a  man  occupy  all  of  them 
in  Older  to  gain  a  settlement  ?  Section  2  of  the  act  provides  for  an  appop* 
tiooment  of  the  rent:  under  6  G^a*  4,  the  whole  rent  most  have  beeii 
paid;  this  section  enacts  that  payment  to  the  amount  of  10/,,  though  only  part, 
shall  be  aifiBcient.  What  distinction  is  there  betureen  apportioning  the  rant  t 
and  apportioning  the  tenement  to  the  same  amount  of  value,  supposing  always 
the  whole  of  a  distinct  dwelling-house  to  be  occupied  ?  The  only  diflference 
between  Sejs  v.  Piokerinff  (a)  and  the  present  case  is,  that  there  part  of  the 
land  taken  was  in  another  parish,  and  the  case  was  sent  down  for  the  Sessions 
to  ascertain  the  respective  values  of  the  two  portions  of  the  land.  Suppose 
here  the  parish  line  to  have  run  between  the  <two  houses,  theni  the  tpro  cases 
are  precisely  the  same.  The  difference  is  not  substantial,  and  rather  in  favor 
of  the  settlement,  because  there  the  unnecessary  portion  of  the  land  was  ia^ 
aaotber  parish ;  here  the  unnecessary  dwelling-house  is  ia  the  same  parish  ; 
and  the  justiiies  in  this  case  have  properly  gone  into  the  same  inquiry  which 
the  jifidees  Were  desired  to  institute  in  the  other. 


Amos  and  Daniel,  contra^  were  stopped  by  the  Court. 
Lotd  DsKMAN,  C.  J.— This  statute  1  W.  4,  c.  18,  was  passed  in  order  to 
(s)  2  B.  ft  Ad.  267. 
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JCmgU  Bench,  avoid  the  discussion  of  those  questions  which  formerly  so  oden  arose  at  ihe 

j^Tkimo  sessions  relative  to  the  occupation  of  tenements.     We  think  therefore  that  it 

«.  can  not  receive  the  construction  intended,  unless  we  hold  that  the  subject 

InhaUunti  of  '"*^*^'^  forming  the  tenement  must  be  entirely  occupied  by  the  parly  taking 

Bbrxbwbll.  the  same. 

Williams,  J. — ^I  am  of  the  same  opinion.  Every  one  is  familiar  with  the 
evils  that  have  resulted  in  the  case  of  the  old  statutes,  from  resorting  to  what 
was  called  an  equitable  construction  of  them.  ~  We  ought,  if  possible,  to  avoid 
those  evils  when  engaged  in  the  application  of  a  recent  act  of  parliament.  It 
seems  to  me  that,  according  to  the  plain  and  obvious  meaning  of  the  statute, 
it  is  necessary  for  the  whole  of  the  tenement  taken  to  be  occupied,  in  order  to 
confer  a  settlement,  and  from  that  plain  and  obvious  meaning  I  think  we 
ought  not  to  depart. 

Coleridge,  J. — I  am  quite  of  the  same  opinion.  We  must  decide  this 
case  as  we  do  others,  by  giving  the  full  meaning  U)  the  plain  words  of  the 
statute,  not  allowing  ourselves  to  speculate  on  what  may  be  equivalent  to 
those  words,  or  in  accordance  with  the  spirit  of  the  act.  Looking  then  to  its 
expressions,  we  are  bound  to  say  that  the  whole  tenement  must  be  occupied 
by  the  party  taking.  We  have  been  pressed  with  the  inconveniences  and 
absurdities  that  may  result  from  such  construction  ;  but  I  cannot  help  recol- 
lecting that  exactly  the  same  arguments  were  used  relatively  to  the  payment, 
of  the  whole  rent.  It  was  said,  will  you  decide  that  a  person  renting  a  tene- 
ment of  1000/.  a  year  does  not  gain  a  settlement,  unless  every  farthing  of  his 
rent  be  paid,  when  the  payment  of  a  rent  of  10/.  would  be  sufficient?  Siiil  the 
Court  chose  to  construe  words  according  to  their  plain  mean'ug,  and  so  I 
think  should  we  in  this  case.  If  any  inconvenience  result  from  our  decision, 
the  proper  remedy  must  be  applied  by  passing  another  act  It  is  easier  and 
better  for  the  Legislature  at  once  to  interfere,  than  for  us  to  mould  the  words 
of  the  act  in  a  manner  of  which  we  cannot  foresee  the  consequences. 

Order  of  Sessions  quashed. 


The  King  v.  George. 

JiUkSSfA. 

SSTa^SiikSt?'    O^  appeal  against  a  poor  rate,  made  30th  April,  1S85,  for  the  parish  of  Tid 
nune  £a  poor  5^,  Gi7e«,  in  the  islc  of  Ely,  the  Sessions  confirmed  the  rate,  subject  to  the 

/actoioehagriev-  opinion  of  this  Court,  on  the  following  case : — 

ttttea^ffronndof  The  uoticc  of  appeal  stated  '*  that  the  said  John  George  is  not  rated  and 
appeiiijftgaiiut  nggggsed  in  the  rate,  for  and  in  respect  of  a  messuage  or  dwelling-house  occu- 
pied by  him  within  the  said  parish ;  and  further,  that  the  said  rate  is  in  other 
respects  ill^^>  unequal,  and  unjust.*'  At  the  hearing  of  the  appeal,  it  was 
proved  that  the  house  had  been  rated  during  the  occupancy  of  a  former 
tenant,  and  up  to  the  time  when  it  ceased  to  be  occupied  at  6/.  a  year,  but 
that  the  last  rate  was  not  paid ;  that  it  had  been  unoccupied  for  a  short  time ; 
that  on  account  of  the  difficulty  of  obtaining  payment  of  the  rates,  it  was  not 
afterwards  rated ;  that  the  appellant  had  then  become  the  occupier,  had  ex- 
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[  his  willingness  to  be  rated,  and  had  requested  the  parish  officers  to   Kinj**  Beiukm 
rate  him,  bat  they  had  not  done  so ;  that  the  parish  officers  have  not  of  late      The  Kinq 
Fated  similar  houses,  on  account  of  the  difficulty  of  obtaining  the  payment  of  ^^ 

the  rates. 

If  the  Court  should  be  of  opinion  that  the  grounds  of  appeal  stated  in  the 
notice  were  sufficient,  and  that  the  appellant  ought  to  have  been  rated  in  the 
said  rate,  then  it  was  to  be  amended  in  that  particular,  and  the  order  of  Ses- 
sions cpaahed;  if  otherwise,  both  were  to  be  confirmed. 

Crompton^  for  the  appelhmt — "So  excuse  is  shewn  for  omitting. the  name  of 
the  appellant  in  the  rate.  The  omission  is  in  itself  a  grievance.  The  appel* 
kBt  by  not  being  rated  may  lose  many  privileges,  and  his  franchise  among 
tbeiest  (a).  [Lord  Dbnman,  C.  J» — ^If  the  parish  officers  can  raise'enough 
money  far  all  exigencies,  without  descending  so  low  in  the  rate  as  to  include 
a  faonae  of  the  value  of  6/.,  may  they  not  do  so  ?]  [Williams,  J. — ^You  do 
not  say  that  the  rate  is  unequal.  Generally  the  complaint  is  that  the  appel- 
lant has  been  rated  too  highly.]  The  17  Geo.  2,  c.  38,  s.  4,  gives  to  persons 
aggrieved,  generally,  the  right  of  appeal.  They  may  be  aggrieved  without 
sustaining  pecnniaiy  injury.  [Colxridob,  J. — Must  you  not  contend  that 
the  not  being  rated  is  prUnd  facie  a  grievance  ?  From  what  facts  does  it 
appear  that  there  has  been  any  grievance  ?]  That  is  the  contention ;  43  Eliz. 
c.  2,  8.  1,  directs  the  overseers  to  rate  every  occupier  of  lands.  The  appellant, 
by  not  having  been  put  upon  the  rate,  loses  many  privileges,  the  loss  of  which 
is  pnm&fcteie  a  grievance. 

Lord  Dbnii AN,  C.  J. — ^To  rate  every  occupier  is  not  so  much  a  duty  towards 
the  occupier,  as  a  power  given  to  the  overseers  which  the}'  may  exercise 
or  not  I  think  the  reason  given  in  this  case  for  not  rating  the  appellant. 
Chat  there  is  great  difficulty  in  obtaining  payment  from  occupiers  of  small 
tenements,  is  a  very  good  one.  The  expense  of  collecting  the  rate  might 
exceed  its  amount. 

CoLcaXDOS,  J. — I  am  of  the  same  opinion.  The  right  of  appeal  is  given 
ia  case  any  person  shall  find  himself  aggrieved  by  any  rate  made  for  the  relief 
of  the  poor,  or  shall  have  any  material  objection  to  any  person  being  put  in  or 
Jefl  out  of  the  rate.  I  cannot  see  that  the  simple  circumstance  of  being  put 
in  or  left  out  of  the  rate  imports  necessarily  any  grievance ;  nor  do  I  see  any 
fact  stated  here  to  shew  that  in  this  particular  case  any  grievance  has  arisen. 

TheX^ourt,  without  hearing  Thtsiger  and  Byle$  contra,  dismissed  the  case. 

Order  of  Sessions  confirmed. 

(«)  By  2  W.  4,  c.  45,  •.  30,  the  Reform  rated  or  not,  to  be  deemed  to  have  been 
A^  and  &  &  6  W.  4,  c.  76,  ■.  1 1,  occupiers  rated,  and  to  be  entitled  to  vote  accordingly, 
who  have  claimed  to  be  rated  are,  whether 
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iRwg*9  Bench, 


Jan.  I2th. 
Where  the serriee 
of  pauoer  with  a 
eeoond  master 
was  a  eonstme- 
tive  wrriee  to  the 
first,  to  whom  the 
paoper  was  under 
apprenticeship.it 
is  immaterial  to 
the  qnestion  of 
settlement  that 
the  second  mas- 
ter was  ignorant 

of  soch  a 

lieeship. 
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The  King  v.  The  Inhabitants  of  Sandhurst. 

/~^N  appeal  against  an  order  of  two  justices,  whereby  Benjamin  Robenan, 
Mary  his  wife,  and  their  four  children,  were  remored  from  the  pariah  of 
Battle  in  the  county  of  SwseSj  to  the  parish  of  S&ndhurH  in  the  county  of 
Ktnt ;  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case  : — 

The  pauper,  Benjamin  Bobermm,  was  bom  Novewnber  the  10th,  1805,  and 
being  settled  in  Sandhurst  in  the  county  of  Ktnt^  was,  in  the  year  1816,  put 
apprentice  by  his  father  Bichard  Bobenon  to  his  brother  George  Boberton^ 
in  SandhwTfty  to  learn  the  trade  of  a  cordwainer.  No  indentarea  were  then 
executed,  but  by  indentures  of  apprenticeship  bearing  date  the  22ad  day  of 
December^  1818,  to  which  Bichard  Bobenon ^  father  of  the  pauper,  Benjamin 
Boberson  the  pauper,  and  George  Bobenon  his  brother,  were  parties,  the 
pauper  was,  with  the  consent  of  his  father,  bound  apprentice  to  George  Bober- 
9on^  who  resided  at  Sandhurtt,  to  kam  his  art,  and  with  him  after  the 
manner  of  an  apprentice  to  serve,  until  the  end  of  seven  years  to  be  cooipoted 
from  the  10th  of  November,  1816,  when  Benjamin  (irsi  enteced  into  the  ser* 
vice  of  George  Bobenon,  and  from  whence  he  had  faithfully  served  him.  By 
the  same  indentures  George  Bobereon  covenanted  with  Bichard  Boberton  the 
father,  that  he  George  would  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  his  said  apprentice  in  the  art  of  a  cordwainer,  and  would  find  him 
meat,  drink,  and  lodging,  during  the  term  of  his  apprenticeship ;  and  the 
father  Bichard  Bobereon  covenanted  to  provide  fit  and  proper  clothes  and 
medical  aid  for  him  during  the  same  period.  When  the  pauper  had  been 
with  his  master  almost  five  years  in  all,  the  master  being  short  of  work,  it  was 
agreed  between  the  father,  master,  and  pauper,  that  the  latter  should  endea* 
vour  to  get  work  at  Mr.  Thorpe^ s,  at  Battle,,  as  they  had  heard  that  he  took 
apprentkes,  but  it  was  agreed  that  the  indentures  should  uot  be  given  op. 
In  consequence  of  this  arrangement,  the  pauper's  brother,  Bichard  Boberwn 
the  younger,  who  was  also  a  cordwainer,  and  resided  at  Saaidhwntf  accom- 
panied the  pauper  to  Battle,  and  applied  to  Mr.  Thorpe  to  know  if  he  could 
take  him  into  his  employ.  Bichard  told  Thorpe  that  the  pauper  bad  worked 
at  the  trade  of  a  shoemaker  for  some  considerable  time,  aiid  Uiat  his  brother, 
for  whom  he  had  been  at  work,  had  not  sufficient  employment  for  him,  but 
he  did  not  tell  him  that  the  pauper  was  an  apprentice,  and  Thorpe  did  not 
at  any  time  during  his  service  know  that  the  pauper  was  an  apprentice. 
Thorpe  told  Bichard  that  his  brother  might  come  for  a  month  on  trial,  and 
if  be  suited  he  would  take  him  for  two  years.  Thorpe  was  to  have  5/.  with 
him,  and  to  board  and  lodge  him,  and  teach  him  his  trade.  Bichard  Bober- 
son  the  younger  returned  to  Sandhurst^  and  informed  his  father  and  brother 
George  what  had  taken  place,  and  his  father  agreed  to  pay  the  bL  if  the 
pauper  suited,  and  George  the  master  agreed  that  the  pauper  should  go  to 
Thorpe's,  The  pauper  went  accordingly  to  Thorpt*s  at  Battle,  and  havini^ 
stayed  the  month,  took  a  note  from  Mr.  Thorpe  to  his  father  to  say  he  might 
remain  on  the  terms  agreed  on,  and  the  father  thereupon  sent  the  5/.  by  the 
pauper,  who  continued  with  him  at  Battle,  receiving  board,  lodging,  and 
instructions  from  him  in  the  art  of  a  shoemaker,  according  to  his  agreement, 
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until  the  expiration  of  two  yean,  which  took  place  in  Jvly^  1823.  The  inden-    ^»^j2jB««*- 

lures  were  retained  hy  the  master  George  Rober$on  until  a  few  months  before      Th«  Kino 

the  expiration  of  the  two  years,  when  George  the  master  met  the  pauper  at  their  .^ 

father's  house,  and  George  then  told  the  pauper  he  was  bis  a]^rentice,  and   Inhabitants  of 

that  he  ocxdd  chum  him  aOer  he  had  left  Mr.  Thorpe* m^  for  that  he  would  leave     SAMOHuaaT. 

Tkorpe*$  in  Julg^  and  that  his  time  would  not  be  up  until  November.    The 

pauper  said  he  did  not  think  it  would  be  right  for  him  to  do  so,  and  George 

then  agreed  to  give  the  pauper  clut  of  his  time.   The  following  memorandum 

was  indorsed  on  the  indentures  of  apprenticeship  which  were  given  up: 

**  George  Moberton^  the  master  of  Bef^amin  Robermm,  his  apprentice,  do,  by 

consent  of  his  father,  give  him  out  of  his  time,  this  5th  day  of  Aprils  1 823,  on 

aoeoont  of  not  having  empbyment  for  him."    This  memorandum  was  signed 

by  George  Roberson  the  master,  Richard  Rober9on  the  father,  and  the  pauper. 

In  1834  the  pauper  became  chargeable  to  the  parish  of  Battle^  and  was 

removed  with  his  family  from  thence  to  Sandhurst^  and  against  this  order  of 

removal  Sandhurst  appealed.    Upon  the  above  facts,  the  Court  of  Quarter 

Sesskms  handed  down  to  the  Clerk  of  the  Peace  the  following  memorandum : 

^Tbe  Court  are  of  opmion  that  the  service  in  Battle  was  not  in  pursuance 

of  the  indentures  of  apprenticeship  entered  into  by  the  pauper  with  his 

brother,  but  that  Hhe  pauper  continued  settled  by  his  prior  service  in  the 

parish  of  SdndhurHt  and  therefore  adjudge  that  the  saki  order  be  confirmed, 

subject  to  a  case  for  the  Court  of  King's  Bench;"  and  directed  the  conclusion, 

as  above  stated,  to  be  inserted  in  the  case. 

Thenger  and  IPl  H,  Watson^  in  support  of  the  order  of  Sessions. — Here 
there  vraa  a  distinct  and  fresh  engagement  with  the  second  master,  the  object 
of  whidi  was  ttie  instruction  of  the  pauper,  as  was  shewn  by  payment  of  the 
preninm  of  bL ;  and  the  second  master  was  not  cognisant  of  the  inden- 
tarea,  Tlie  case  therefore  falls  vrithin  the  principle  of  Rex  v.  Christowe  (a), 
and  the  authorities  are  uniform,  that  the  knowledge  of  the  fact  of  appren- 
tieeriiip  is  requisite  on  the  part  of  the  second  master.  It  is  true  ^that  in 
Rex  Y.  Bamhury  (6),  LitUedale,  J.  seems  to  intimate  that  such  knowledge 
is  immaterial,  but  his  opinion  is  extm-judicial.  Lord  Denman^  C.  J.,  In  that 
case  observes,  '*  The  third  master,  as  well  as  the  second,  must  be  taken  to 
have  known  that  the  relation  of  master  and  apprentH*e  subsisted  between 
Hobbs  and  the  pauper  ;*'  and  Parke^  J.,  who  dissented  from  the  rest  of  the 
Conrt,  appears  to  have  grounded  his  dissent  on  the  contrary  assumption, 
rtz^  that  the  second  and  third  masters  did  not  know  of  this  relation.  In  all 
the  cases,  it  either  appears  that  there  was  such  knowledge,  or  it  may  be  in* 
fened  from  the  circumstances;  Rex  v.  Bradstone  (c).  Rex  v.  Brad- 
nmeh  (d),  Rex  v.  I^ebbear  (e).  In  Rex  v.  Hofy  Trinitg  in  the  Minories 
(/),  it  must  be  inferred  that  the  second  master  knew  of  the  existence 
of  apprenticeship,  for  the  period  of  service  with  htm  corresponded  with 
the  unexpired  term  of  the  apprenticeship.  The  same  doctrine  is  laid 
down  in  1  iVblofi,  580.  There  are  two  cases  before  Rex  v*  Banbury^ 
where  no  knowledge  existed  of  the  previous  indentures,  and  that  circum- 

(a)  1 1  Bast.  95.  {i)  2  Bott.  430,  H.  456.  1  Nol.  P.  L.  607. 

(6)  5  B.  &  Ad.  176.  {e)  1  East,  73, 

(c)  Bur.  8.  C.  662.  2  Bott.  434,  PI.  459.     \f)  3  T.  R.  605. 

D2 
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JCmg*t  Bench.   sUnoe    was   insisted   upon   as   shewing  that  the  second   service  ims  net 
ThTKrNo      under  them ;  Rex  v.  Athby  de  la  Zauch  (A),  Rex  ▼.  iFhilchurch  (i). 
^'  Without  such  knowledge  it  is  impossible  ibr  the  master  to  exercise  the 

Inhabiuuiti  of  V^^^^  control  over  the  apprentice.  In  Ilex  v.  Eccletfidd  0)>  ^^  s""* 
Sandbumt.  vice,  as  heret  was  in  the  character  of  apprentice,  yet  the  Court  held  that  no 
settlement  was  gained.  The  true  principle  is  that  laid  down  by  Lord  Tenter- 
den  hi  Rexy,  Shipton  (it).  If  during  the  term  of  apprenticeship  the  appren- 
Uoe  hires  himself  to  a  stranger  to  the  indenture,  the  service  is  not  referable  to 
the  indenture.  The  Sessions  have  found  here  that  the  second  service  was  not 
in  pursuance  of  the  indentures,  and  this  Court  will  not  disturb  their  finding. 

Darby  and  G.  F,  Jones^  contrd. — Rex  \.  Christowe  (/)•  differs  wholly 
from  this,  because  there  an  entirely  independent  engragement  under  seal 
was  entered  into  with  the  second  master.  So  in  Rex  v.  Ecclesfield  (j).  Here 
the  service  to  the  second  master  was  dependent  wholly  on  the  engagement 
with  the  first.  The  circumstance  of  the  ignorance  of  the  second  master  is 
never  referred  to,  save  as  affording  an  argument  that  the  service  is  not  iu 
fiirtherance  of  the  engagement  with  the  first.  It  is  never  considered  as  a 
circumstance  at  all  material  in  itself.  This  explains  and  reconciles  all  the 
cases.  There  is  no  instance  of  a  case  sent  back  to  the  Sessions  to  ascertain  the 
fact  of  the  knowledge  of  the  second  master,  though  there  are  many  cases 
where  it  can  only  be  matter  of  inference ;  and  in  Rex  v.  Ojferion  (m),  it 
is  said  that  such  knowledge  was  probable  only.  Rex  v.  Banbury  (n) 
must  be  overturned  if  it  be  a  necessary  fact.  This  is  the  only  case  in  which 
the  qoestkm  is  brought  directly. for  the  Court  to  decide  whether  this  know- 
ledge is  a  necessary  ingredient  in  the  case  or  not.  The  performance  of  the 
covenant  by  the  first  maater  is  not  necessarily  affected  by  the  knowledge  of  it 
on  the  part  of  the  second.  If  an  aictiDa  of  oownant  bad  been  brought  against 
the  first  master  for  not  teaching  under  the  indentures,  to  which  performance 
was  pleaded,  it  would  be  no  answer  to  the  plea  to  shew  want  of  knowledge  of 
the  existence  of  the  indentures  in  the  second  master.  Such  a  fact  would  be 
wholly  immaterial.  The  only  question  here  \%  whether  the  residence  with  the 
second  master  was  in  pursuance  of  the  indenture,  and  in  a  place  where,  but 
fur  the  indenture,  the  pauper  would  never  have  been,  and  the  facts  tend  to 
shew  most  clearly  that  it  was  so ;  for  the  pauper  was  not  allowed  at  all  to  act 
as  sui  juris  in  the  matter.  The  master  sends  some  one  to  make  the  bargain, 
which  distinguishes  this  case  from  Rex  v.  Ashby  de  la  Zouch  (A),  and  Rex 
v.  Shipton  (k).  Lastly,  this  question  is  properly  one  of  law.  Whether  or  not 
the  service  was  in  pursuance  of  the  indentures,  is  not  a  fact,  but  an  inference 
of  law  arising  from  many  facts,  and  therefore  properly  within  the  province 
of  this  Court  to  decide ;  Rex  v.  Banlmry  (n) ;  Rex  v.  ShipUin  (k). 

Cur.  adv.  vult. 

Lord  DsNMAN,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court  as 
follows : — The  question  in  this  case  is,  whether  the  pauper  having  been  regu- 

(h)  I  B.  ft  A.  1 16.  (/)    11  East,  95. 

(0  1  B.  &  C.  574.  (m)  Bur.  S.  C.  802. 

(j)  6  M.  &  S.  173.  (n)  5  B.  &  Ad.  176. 
(A)  8  B.  &  C.  8a.    . 
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larly  bound  apprentice  to  his  brother  in  the  parish  of  Sandhurst^  and  havine^    XtH^s  BmrA^ 
served  him  there,  has  gained  a  settlement  by  subsequently  serving  a  second      Thel^o 
master  in  the  parish  of  Battle^  during  the  period  of  apprenticeship.    In  this  J* 

ease  the  first  master  expressly  consented  to  the  particular  service  with  the  inhabitantt  of 
second;  and  that  service  was  on  the  express  oral  contract  that  the  second  84»ixBVKn< 
master  was  to  board  and  lodge  the  pauper,  and  to  teach  him  his  trade,  being 
^e  same  trade  as  the  first  master  carried  on.  It  was  therefore  so  far  in 
fbrtheranoe  of  the  indenture  of  apprenticeship,  as  that  the  two  objects  of  that 
indenture,  namely,  the  maintenance  and  teaching  of  the  apprentice,  were 
IROvided  for.  It  was  also  expressly  agreed  between  the  first  master,  the 
pauper,  and  his  father,  that  the  indenture  should  not  be  given  up ;  neither  was 
it  in  point  of  fact  giyen  up,  until  long  after  the  pauper  had  served  the  second- 
master  for  forty  days.  It  is  therefore  perfectly  clear,  according  to  the  decided 
cases,  that  as  between  the  first  master  and  the  pauper,  the  service  to  the 
second  master  was  under  the  indenture,  the  relation  of  master  and  apprentice 
still  subsisting  between  them,  and  the  covenants  in  the  indenture  being  per* 
formed  on  both  sides  by  the  teaching  and  maintaining  by,  and  the  service 
with,  the  second  master.  But  it  is  found  in  terms,  that  the  second  master 
did  not  at  any  time  during  the  service  know  that  the  pauper  was  an  appren- 
tice, and  the  only  point  in  the  case  is,  whether  it  is  material  that  the  second 
master  should  know  that  fact 

Upon  examination  of  the  older  cases  upon  this  subject,  it  will  be  found,, 
that  in  some  of  them  the  second  master  did  not  know  the  fact ;  in  others,  it 
may  be  doubtful  whether  he  did  or  did  not ;  but  in  none  of  them  is  such 
knowledge  expressly  negatived.  No  point  is  however  made  in  any  of  them 
upon  the  knowledge  or  ignorance  of  the  second  master,  until  the  case  of  Rex 
V.  Aikhj  de  la  Zauch  (o),  followed  up  by  Rex  v.  WkUckurch  (p) ;  but  neither 
of  those  cases  turns  upon  the  point,  inasmuch  as  in  the  former  case  the 
Sesnons  negative  the  consent  of  the  first  master  to  the  particular  service,  which 
it  deariy  necessary ;  and  in  the  latter  such  consent  was  plainly  never  given. 
In  the  subsequent  case  of  Rex  v.  Banbury  (g),  it  seemed  doubtful  whether 
the  second  master  knew  the  fact,  and  the  Court  differed  in  opinion,  both  as  to 
the  fact  of  knowledge  and  its  materiality.  It  can  hardly  be  said  upon  these 
anthoritaes  that  there  is  any  clear  and  express  decision  upon  this  point  The 
question  arises  on  the  stat  8  Will.  &  Mary,  c.  11,  s.  8,  which  enacts,  **That 
if  any  person  shall  be  bound  an  apprentice  by  indenture,  and  inhabit  in  any 
parish,  such  binding  and  inhabitation  shall  be  adjudged  a  good  settlement'* 
The  word  sendee  is  not  mentioned  in  the  statute ;  but  binding  and  inhabita* 
tion,  as  was  observed  in  the  case  of  Rtx  v.  Linkinhome  (r),  and  other  cases. 
The  tme  construction  to  be  collected  from  the  cases  appears  to  be,  that  it  will 
be  sufficient  if  the  residence  be  in  pursuance  of  the  contract  of  apprentice- 
ship; and  in  some  way  or  other  in  furtherance  of  the  object  of  the  apprentice- 
ship.  Here  the  residence  was  in  furtherance  of  the  object  of  the  apprentice* 
ship,  viz.j  maintenance  and  teaching ;  it  was  in  pursuance  of  the  contract,  for 
the  first  master  having  no  employment,  consented  to  the  service  with  the 
second,  that  by  these  means  he  might  perform  his  covenant ;  for  having  been 

(o)  1  B.  &  A.  1 16.  (?)  5  B.  &  Ad.  176. 

(p}  1  B.  &  C.  574.  (r)  3  B.  &  Ad.  413. 
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Km$^B  BemeK.   in  part  taught  by  the  first  master,  be  is  permitted  to  go  to  the  second  to  have 

li^'^jfQ      his  education  completed  under  the  indenture*    Of  what  consequence  then  can 

V*  it  be  whether  the  second  master  knew  that  the  pauper  was  an  apprentice  or 

Inhabiteiitf  of  "^^  ^     What  difierence  would  such  knowledge  have  made  in  the  situation  or 

Sandbumt.  relation  of  the  parties  ?  None  whatever  :  it  would  not  have  created  the  rela- 
tion of  master  and  apprentice  between  the  second  master  and  the  pauper; 
such  relation  could  only  be  created  by  a  regular  assignment  of  the  indenture 
(even  supposing,  for  the  purpose  of  the  argument,  that  such  wouki  be  the 
effect  of  an  assignment  of  any  other  than  a  parish  apprentice),  or  by  the 
cancellation  of  it,  and  a  new  binding  by  another :  it  never  subsisted,  nor  was 
intended  to  subsist,  between  the  second  master  and  the  pauper,  but  continued 
uninterrupted  between  the  latter  and  the  first  master.  The  dicta,  indeed,  of 
the  learned  judge  in  the  cases  of  Rex  v.  AsMty  de  la  Zouch  (^ ),  and  Rex  v. 
Hlutchurch  (/),  seem  to  lead  to  the  conclusion  that  they  thought  that  the 
relation  of  master  and  apprentice  must  subsist  between  the  second  master  and 
the  pauper;  for  they  say,  how  could  he  be  serving  as  an  apprentice,  when  it 
was  not  even  known  that  he  was  an  apprentice  ?  But  if  the  point  had  been 
necessary  to  the  determination  of  those  cases,  we  cannot  doubt  but  that  they 
would  have  seen  that  in  the  absence  of  a  regular  assignment  the  actual  rela- 
tran  of  master  and  apprentice  could  pot  be  created,  and  that  knowledge  of  the 
fact  of  the  binding  would  in  no  way  constitute  such  relation*  The  expressioa 
**  serving  as  an  apprentice,"  if  it  be  understood  with  reference  to  the  object  of 
apprenticeship,  namely,  the  being  taught,  and  as  distinguished  from  serving 
generally  without  such  object,  is  quite  correct ;  and  it  is  obvious  that  in  such 
sense  the  pauper  in  this  case,  under  the  oral  contract  for  teaching,  was 
^'serving  as  an  apprentice ;"  but  it  is  equally  obvious  that  this  did  not  in  any 
respect  depend  on  his  master's  knowing  that  he  was  an  apprentice,  but  upon 
the  nature  of  the  contract  which  he  made.  The  second  master  is  in  some 
measure  substituted  for  the  first ;  inasmuch  as  the  first  consents  that  the 
.  apprentice  shall  learn  from  the  second  that  which  he  has  himself  covenanted 
to  teach ;  yet  the  second  master  need  not  be  bound  by  the  same  engagements 
as  the  first,  for  if  he  need,  then  no  service  to  a  second  master  could  be  suffi- 
cient, except  by  a  regular  transfer  of  the  contract,  that  is  the  indenture,  to 
hold  which  would  be  contrary  to  all  the  decisions  as  to  the  service  with  a 
second  master  by  consent  of  the  first  It  may  be  observed,  that  in  Bex  v. 
Banbury  (ti),  my  brother  Parke  gave  only  this  efiect  to  the  decisions  in  Rex 
V.  A$kby  de  la  Zouck  («),  and  Rex  ▼.  HlUickurek  (0,  that  the  second 
master's  ignorance  of  the  apprenticeship  furnished  strong  evidence  that  the 
second  service  was  unconnected  with  any  apprenticeship.  Possibly  what  is 
said  in  those  two  cases  as  to  the  knowledge  of  the  second  master  may  be 
supported  on  that  ground :  we  think  it  cannot,  as  establishing  the  doctrine 
now  brought  into  question ;  as  to  which  doctrine  this  further  remark  is  to  be 
made,  that  my  brother  Littledaie^  considering  the  precise  question  on  prin- 
ciple, in  Bex  v.  Banbury  (u),  declared  a  distinct  opinion  that  the  second 
master's  knowledge  of  the  apprenticeship  is  not  necessary.  Upon  the  whole, 
we  are  of  opinion  that  the  true  question  in  all  such  cases  is,  whether  the 
service  to  the  second  master  is  a  constructive  service  to  the  first  master  under 

(j)  1  B.  &  A.  116.  («)  5  B.  &  Ad.  176. 

(0  1  B.  &  C.  674. 
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tJie  indeDtuiv,  as  between  him  and  the  apprenttoe,  and  that  to  the  solution  of   Kmg'^  Bfneh, 
that  question  it  is  wholly  immaterial  whether  the  second  master  knew  of  the      TheKuio 
appienticeship  or  not.    The  order  of  Sessions  must  be  quashed.  J|* 

Inhabitants  of 
Order  of  Sessions  quashed.         Sandhuiut. 


The  King  v.  The  Inhabitants  of  Henley-upon-Thames. 

fyS  appeal  against  an  order  for  the  removal  of  Matthew  Chipp^  &c.  from  the        Jam.iS. 

parish  of  Henley  'Upon-Thamesy  in  Oxfordshire,  to  the  parish  o^Burghfield^  MMingof  59  g. 
in  Berkshire^  the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  and  occu^ad  two 
Court,  upon  the  following  case :-  feVJS'^JL 

The  pauper,  Matthew  Chipp,  acquired  a  settlement  previous  to  1819  in  Il^i  yK'ywre^ 
the  appellant  parish  of  Bur^A/^e/d     In  the  year  1821,  the  pauper  bein<j:  in  '^''^^'l^\^ 
trade  as  a  mealman,  and  resident  in  the  respondent  parish  of  Henley-vpon-  and  paid  the 
ThameM^  hired  of  a  person  of  the  name  of  Paulin  a  granary,  at  the  rent  of  granuy  formed 
4/.  a  year-     The  granary  was  an  upper  one,  forming  one  entire  floor,  and  UUJ^rofli^euSh^ 
above  a  granary  which  stood  on  a  yard,  belonging  to  a  dwelling-house  of  the  xhere'^M  no"^ 
said  Paulin  in  Henley^  which  yard  opened  by  a  gateway  on  the  high  road.  SS^S^uT^***"*- 
The  two  granaries  adjoined  to,  and  were  under  the  same  roof  with  a  stable,  nary  and  the  re«t 
and  were  detached  from  the  said  dwelling-house.     There  was  no  internal  either.eaie,  nor 
communication  between  the  lower  granary  and  the  upper  granary,  or  between  eluraiftmnthe 
the  upper  granary  and  the  stable ;  the  only  entrance  to  the  upper  granary  ^l^moT«ab!r"* 
beiag  a  separate  and  distinct  entrance  from  the  outside,  by  means  of  a  move-  lht*yi5^J!^JS, 
abfe  ladder  placed  in  the  yard,  and  reaching  from  the  ground  to  a  door  on  'i'J*^***  'JJJ'Jj^ 
the  side  of  the  same  granary.     In  the  year  1822,  whilst  the  pauper  still  held  tinct  baikiingt 
this  gnuiary,  he  hired  of  one  Major  another  granary  or  loft,  in  the  said  parish  sutate,  and  th^ 
of  Henley y  at  the  rent  of  1L  a  year.     The  last-mentioned  granary  was  one  Sil^giSi"* 
entire  floor,  and  was  over  a  stable  in  a  yard,  behind  the  dwelling-house  of 
the  said  Major,    The  stable  and  granary  were  detached  from  ihe  last-men- 
tioned dwelling-house.     There  was  an  approach  to  them  without  entering 
the  dwelling-house.     There   was  no  internal  communication  between  the 
stable  and  granary ;  the  only  entrance  to  the  granary  being  a  separate  and 
distinct  one  from  the  outside,  by  means  of  a  moveable  ladder  placed  in  the 
yard,  and  reaching  from  the  ground  to  a  door  in  the  side  of  the  granary.  The 
pauper  held  both  the  granaries  above  mentioned  together,  for  more  than  a 
year;  and  during  that  time  the  rent  for  the  same  was  duly  paid  by  the  pauper, 
who  during  all  that  time  resided  in  Heriley. 

The  question  for  the  opinion  of  this  Court  was,  whether  upon  these  facts 
the  finding  is  warranted  that  the  two  granaries  mentioned  were  separate  and 
dbtinct  buildings  within  the  meaning  of  the  statute  59  Geo.  3,  cap.  50.  If 
the  Court  should  be  of  opinion  that  the  two  granaries  were  separate  and  dis- 
tinct buildings  within  the  meaning  of  that  statute,  the  order  of  Sessions  to  be 
confirmed ;  if  otherwise,  the  order  of  Sessions  to  be  quashed. 

CkUtoriy  in  support  of  the  order  of  Sessions,  contended,  that  the  two  grana- 
ries rented  by  the  pauper  were  separate  and  distinct  buildings,  either  of  which. 
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Kmg\  Bemeh.   if  ufled  88  a  dwelling  place,  might  be  the  safajeet  of  burglary;  that  a  settle^ 
xi^^na      ^^^^  ^'^  therefore  gained  under  the  59  6.  S,  c.  50.    He  dted  Bex  ▼• 
«.  MaccUsfidd  (a),  Bex  ▼.  Iver  (6),  and  Bex  y.  fFoaUon  (c). 

InbAbitants  of 

Hkhlkx-opon        Maule^  cofUrd  (with  whom  was  Cooper). — ^No  meaning  18  given  to  the 

'^^'^"'^       wofds  **  separate  and  distinct  building"  in  the  statute,  unless  the  oocnpatioa 

of  an  upper  floor,  by  whatever  means  access  to  it  may  be  obtained,  whether 

by  staircase  or  ladder,  be  rejected  as  a  mode  oi  gaining  a  settlement.    The 

tenements  in  the  cases  cited  were  not  separate  floors,  but  separate  houses. — 

He  was  then  stopped. 

Loao  Dbnm AN,  C.  J. — We  quite  agree.   No  settlement  has  been  acquired. 

CoLBRiDOK,  J.,  and  Williams,  J.,  concurred. 

Order  of  Sessions  quashed  (d.) 

(a)  2  B.  &  Ad.  870.  (6)  1  Ad.  &  £11.  228.  («)  1  Ad.  ft  EIL  232. 

(d)  S«^  Rex  T.    Utwortk  ft  BUdick,  2      duitmet  dwaUin^-lioutt,  for  the  porpoies  of 
HaiT.  ft  WoU.  100,  where  a  diitinct  floor      gaining  a  settlement. 
Kkith  a  irparate  outer  door  was  coostdeied  a 


j«.«iL  rpjjg  Yakq  V.  the  Inhabitants  of  All  Saints,  Stamford. 

Pauper  b«iog  ' 

asked  by  «  noTM- 

hewooidbaveihe  f\N  appeal  agaiust  an  order  for  the  removal  of  Tko$,  Tomlinson  from 
^S^aS^i^  the  parish  of  St.  Martin,  Stamford  Barm,  to  the  parish  of  All  SainU^ 

w!^!fa?the      Stamford,  both  in  the  county  of  Leicester,  the  Sessions  confirmed  the  order, 
M  to^Vu^^.  "'^y  ^*  to  the  opinion  of  this  Court  upon  the  following  case : — 
utira  took^'I^  '^  pauper  had  gained  a  settlement  in  the  parish  of  All  Sainle,  by  renting 

atthehiriDK.  a  tenement,  and  some  years  afterwards  being  at  the  OcJc  Inn  at  Orantham, 
in'ST^SHi^^  kept  by  one  Witmer,  in  the  capacity  of  horse-keeper  to  another  person,  the 
S^tuhfa^  ofttl^r  ^  ^^^  ^^^  ^^^  ^^^  ^^  acddent  and  was  killed.  WUmer  asked  the 
JSito^SthTr'lSJ.  pauper  whether  he  would  have  the  ostler's  place,  and  the  pauper  said  he 
^^<^i<^  r  ^^^^^«  ^^^  entered  upon  the  service.  No  time  was  filed  as  to  the  duration 
i«ft  be  ^>^.^  of  the  service,  nor  did  any  other  conversation  take  place  between  fFUmer  and 
master  laid. "  If  the  paupcr.  The  pauper  boarded  and  lodged  in  Wilmer^s  house,  but  had  no 
{^iHth  yoar  wagcs;  he  received  the  vales  given  by  travellers  to  ostlers,  and  continued  in 
ShSiJS!  J!I?  *^  JFUmer'9  service  for  about  five  years,  at  the  end  of  which  time  WUmer  failed, 
S^uMr'Wider.  ^^  ^^^  *"**  ^^^^  »^"^  ^P»  ^^  paupcr  and  all  the  other  servants  left  it  Be- 
terty  to^ave!  or  ^^^^  *^*  paupcr  left  fFilmer*M  service  a  dispute  arose  with  his  fellow-servants, 
liable  to  be.tunied  upou  which  his  master  said  to  him,  **If  you  are  dissatisfied  with  your  place  you 
Tbe  SefaUms.  may  go  wheuevcr  you  like/'  and  the  pauper  considered  himself  at  liberty  to 
^hirini(Saenot  Icavc,  or  liable  to  be  turned  away  at  any  time.  The  Sessions  were  of  opinion 
iVu!riog,mn.^"'  that  the  circumstances  under  which  the  pauper  entered  fFUmer* s  service  did 
far^bemapllr^t     ^^^  amount  to  a  general,  or  yearly  hiring*  and  confirmed  the  order,  subject  to 

JTK'ipi'nSStf  ^^^  opi°»o»  o^  ^^^  c°"rt- 

thie  Court 
TbeCoortHeM         _,      .  ,     .  .  ^    ,  ,  *.  «       .  ,»  .  , 

tbatOMfladingor  Tkenger  and  Amos,  in  support  of  the  order  of  Sessions. — Here  there  has 
oecMeariij  been  a  distinct  and  positive  finding  by  the  Sessions ;  this  Court  will  therefore 

fu^to'^vbit.  not  interfere,  unless  it  clearly  appear  that  the  evidence  contradicts  that  con- 
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cluaion,  or  that  there  was  no  evidence  to  support  it    Rex  t.  fFoolfit  (a),    Ki)>gU  Btnek 
Res  ».  Grtal  fTuhfird  (b).  TbTg-^^  " 

V, 

/.  Uildyard  and  Whiie^  contra. — ^The  evidence  here  does  contradict  the  ^^ 
conduflioD  at  which  the  Sessions  have  arrived.  The  hiring  here  was  general,  ^ll  Saihts. 
from  idiich  a  hiring  for  a  year  nmst  be  implied.  Rtx  v.  ^tncoun- 
Urn  (e).  Then  the  hiring  being  m  the  first  instance  general,  it  rested  upon 
the  other  side  to  limit  the  effect'of  that  general  hiring.  This  is  like  the  case 
of  Bex  V.  Berwick  Si.  John  (eO»  where  the  pauper  was  desired  to  go  into 
lied  HUi$  place,  and  the  Court  held  that  to  refer  to  the  period  for  which  HUl 
was  hired,  not  to  the  kind  of  work  he  had  to  do.  The  expression,  ^  you  may 
go  when  yoa  like,"  must  necessarily  be  referred  to  the  dispute  on  the  occasion 
on  which  they  were  spoken.  What  passed  then  might  or  might  not  have 
amounted  to  a  dissolution  of  the  service  by  mutual  consent  at  that  time,  but 
it  would  not  in  either  case  destroy  the  effect  of  the  general  hiring,  which  took 
place  when  the  pauper  entered  the  service.  Rtx  v.  Stockhridge  (e),  and 
Rrx  V.  SeaUm  and  Bure  (/),  are  in  point  The  cases  of  Rex  v.  Christ's 
Parish  in  York  (g\  and  the  Rex  v.  Great  Bowden  (A),  may  be  relied 
on  by  the  other  side;  but  the  circumstances  in  them  were  different  from  those 
of  the  present  case.  There  the  only  question  that  could  have  arisen  was» 
whether  or  not  there  was  a  hiring  at  all :  if  there  was  one,  it  must  have  been 
a  general  hiring,  the  effect  of  which  is  the  same  as  a  hiring  by  a  year. 

Lord  DxNMAiff,  C.  J. — I  do  not  wish  to  interfere  with  the  doctrine  that  a 
general  hiring  is  a  hiring  for  a  year.  The  questbn  really  is  as  Mr.  HUdywrd 
stales  it.  whether  under  these  cnrcumstances  there  could  be  no  hiring.  It  is 
quite  possible  that  there  might  not  have  been  a  hiring.  The  justices  may 
have  known  whether  an  ostler's  place  is,  or  is  not,  likely  to  be  entered  upon 
under  a  hiring.  I  think  also  that  there  -is  some  evidence  to  shew  that  there 
was  not  any  hiring  at  all.  It  appears  that  a  dispute  occurred  between  the 
pauper  and  a  fellow-servant,  upon  which  the  master  said,  *^  if  you  are  dissatis- 
fied with  your  place,  you  may  go  when  you  like."  Taking  this  to  apply  to  the 
original  hiring,  and  that  the  pauper  acquiesced,  it  would  be  evidence  to  shew 
that  there  never  was  a  binding  obligation  between  the  parties  at  all.  I  think, 
therefore,  it  is  quite  possible  that  the  Sessions  may  have  determined  correctly 
on  the  facts  submitted  to  our  consideration,  coupled  with  the  information  they 
may  possibly  have  possessed. 

WiLUAMs,  J. — ^The  Sessions  have  found  this  was  not  a  hiring.  The  cases 
referred  to  by  Mr.  HUdyard  are  very  strong  to  shew  that  when  no  time  is 
mentiooed  an  indefinite  hiring  is  contemplated,  which  is  a  hiring  for  a  year. 
If  the  Sessions  had  come  to  another  conclusion  in  this  case,  perhaps  I  should 
have  been  quite  as  well  satisfied,  but  that  is  not  the  question  ;  it  is,  whether  or 
not  we  can  say  that  on  the  face  of  the  case  there  is  any  reasonable  ground 
upon  which  they  might  have  come  to  their  conclusion  ?  For  the  reasons  my 
Lord  has  given,  I  think  there  is. 

(a)  4  Ad.  &  EU,  205.  (e)  Bur.  S.  C.  759. 

(*)  4  Ad.  &  Eil.  216.  (/)  2  Bott.  297.    Cald.  440. 


Cc^  Bur.  S.  C.  299.  (a)  3  B.  ft  C.  459. 

(i/)  Bur.  S.  C.  502.  (i)  7  B.  A  C.  249. 
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Km^Bmek.       CoLBBiDGB,  J. — ^I  do  oot  think  we  are  at  libaty  to  dktuib  the  order  of 
nckflw      SeawoBB.   The  mpondenta  had  made  oot  their  caae.    Hie  appellants  were  to 
Jlr  get  fid  of  that  by  proving  affinnati^dy  (for  the  burden  of  proof  lay  on  the 

iDhdbitaoto  of  appelbBta)  that  a  aobaeqoent  aettlement  had  been  obtained  by  hiring  and  ser- 
Aix  SAima.  vice.  There  ia  no  diifoence,  in  point  of  law,  between  Mr.  Hildfard  and  the 
SewicmB,  for  the  Seariona  treat  a  general  hiring  and  a  yearly  hiring  at  the  stoie 
thing  in  law;  and  it  ia  clear  that  they  did  not  ooniider  what  had  passed  as 
either  the  one  or  the  other.  The  qneation  is^  did  the  appellanti  oiler  endence 
InNB  which  a  general  hifing  oonld  akne  be  inierrBd  ?  For,  if  not,  according 
U>  the  decided  casea,  the  order  mnst  aland.  Mr.  HUdyard  aaya  that  they 
did.  He  saya  that  there  was  a  hiring,  that  the  party  entered  into  the  service, 
and  that  no  time  was  fixed  for  its  doration.  But  that  is  only  stating  half  the 
facts.  The  first  finding  is  a  positive  and  substantive  finding,  that  the  pauper 
entered  into  the  ostler's  place.  That  alone  might  be  taken  to  be  a  hiring. 
The  circumstance  that  no  time  was  fixed  may  have  meant  that  no  particular 
time  was  fixed  for  the  duration  of  the  service,  as  being  sufficiently  defined  by 
the  term  ostler*s  place.  But  then  he  ought  to  haye  gone  on  to  shew  gene- 
rally in  reference  to  former  takings  or  other  circumstances  that  a  yearly 
hiring  was  necesRarily  implied,  as  in  the  case  referred  to :  **  will  yon  go  into 
HiW$  place  T  There  it  was  distinctly  proved  that  Hill  had  been  hired  for  a 
year.  There  was  no  such  proof  in  this  case.  Then  is  there  no  evidence  the 
other  way  ?  I  think  there  b :  it  has  been  already  alluded  to  by  my  Lord ;  I 
mean  what  took  place  on  the  occasbn  of  the  dispute.  I  do  not  deny  that  the 
conversation  may  have  referred  to  what  then  took  place  as  well  as  to  the 
original  hiring,  but  this  is  not  enough  for  Mr.  HUdyard*  If  it  may  so  refer 
to  the  original  hiring,  the  finding  of  the  Sessions  may  be  right,  and  that  being 
so,  there  is  nothing  to  warrant  us  in  disturbing  it. 

Order  of  Sessions  confirmed. 


Jm.  «m. 


The  King  v.  the  Inhahitants  of  Snape. 


pM|Mrioi8i7  fW  appeal  against  an  order  for  the  removal  of  Abigail^  widow  of 
tlSuSS^oFiiJk.  WilUatn  Alexander^  from  the  parish  of  SL  Osyth^  in  the  county  of 
S.VVli'eiriSi  iBuftr,  to  the  parish  of  Snapt^  in  the  county  of  Suffolk.  The  Sessions  con- 
to  b«T0  the  kMp  Onned  the  order,  subject  to  the  opinion  of  this  Court,  upon  the  following 

of  1  cow, 4  tll00p(  * 

and  S  pigi  on  the    cgge  l-" 

te?.andai«!to!!^  In  1817,  WUliam  Alexander^  then  a  servant  in  the  employ  of  WiUiam 

b2oiia^'«re  *  Dawson^  was  engaged  by  him  to  take  care  of  his  stock  upon  the  marshes  of 

ES^nWU  for  St.  Osyth.     It  was  agreed  that  he  should  receive  twelve  shillings  a  weeli 

Sm  bSr*^*  ^w-  ^*ff^  ^^^  ^®®P  °^  ^^^  ^°^'  °^  ^^^^  sheep,  and  of  two  pigs  upon  the  marshes, 

Co^roftho  and  for  this  he  was  to  occupy  (rent  free)  a  certaiu  house  situate  upon  the 

go  into  th^  houM  marshes.     This  house  had  been  originally  built  for,  and  had  always  been  ap- 

Undwhrah^wm-  propriated  to,  the  use  of  the  person  who  looked  after  the  stock  upon  the 

3IISS?*o?!hJ'  marshes,  and  was  never  let  to  any  other  person.     The  pauper's  husband  was 

uSdtiilrthf*^*'  to  go  into  the  house  at  Michaelmas,  and  at  the  time  he  commenced  to  take 

■hoold  not  be 

?he  ESJitJ'wUhout  notice  to  quit  at  Michaelmai.  He  tended  the  stock  and  ooenpied  the  houM  for  nine  yean 
under  this  agreement.  The  Sessions  found  thai  the  pauper  occupied  as  servant,  but  ■**i~J^.«y  »'*?.* 
opinion  of  the  Cvurt.  The  Court,  considering  that  the  hndfng  was  not  necessanly  wrong,  refused  to  disturb  It. 
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care  of  the  stock  on  the  manbes  it  was  stipulated,  at  his  eipvess  desire,  that    /Tij^V  Benek. 

he  should  not  be  obliged  to  leave  the  house  uoless  he  had  notice  to  quit  at      TheKmo 

Michaelmas.     He  took  charge  of  the  stock  and  entered  into  fXMsession  of  ^» 

the  aitta^e  in  1817,  and  resided  in  it  for  mote  than  nine  years,  during  which  lohabitanti  of 

time  he  had  no  other  employment  than  taking  care  of  the  stock.    The  Ses-        Skafb. 

sioos  found  that^  without  the  cottage,  the  keep  of  a  cow,  four  sheep,  and  two 

pigs,  giTen  to  the  pauper's  husband  under  the  above  agreement,  was  not  a 

tenement  of  sufficient  value  to  confer  a  settlement,  and  were  also  of  opinion, 

upon  the  ftets  above  stated,  that  the  occupation  of  the  cottage  was  an  occupa- 

tion  by  bun  in  the  character  of  a  servant  and  connected  with  the  hiring*  and 

not  an  oecnpation  as  a  tenant.     If  the  Court  should  be  of  opinion  that  the 

Sessioaa  arrived  at  an  improper  decision  with  respect  to  the  cottage,  the  order 

of  Sesaona  was  to  be  quashed,  otherwise  to  stand  confirmed. 

Ryland  and  Turntr^  in  support  of  the  order  of  Sessions,  were  stopped  by 
the  Court. 

Knox,  eontrd, — ^The  facts  stated  in  this  case  having  occurred  before  the 
pa5ang  of  the  first  tenement  act,  59  Geo.  3,  c.  50,  there  was  no  necessity  for 
the  renting  of  the  tenement  by  the  pauper.  The  simple  occupation  by  her 
husband,  in  the  character  of  tenant,  would  have  been  sufficient  to  have  con- 
ferred a  settlement.  The  only  point,  therefore,  to  be  ascertained  was,  whether 
or  not  there  was  such  an  occupation.  The  agreement  shews  that  there  was. 
The  objects  c^  it  were  two-fold — to  ascertain  the  wages,  and  to  secure  the 
pauper's  husband  from  being  turned  out  of  the  house  without  notice,  and  this 
conferred  upon  him  an  interest  which  distinguishes  the  present  from  all  other 
cases.  If  the  master  had  omitted  to  give  the  notice  to  quit  the  house  at  the 
proper  time,  the  man  might  have  held  on  for  a  year,  although  dismissed  from 
the  service.  That  shews  that  the  occupation  cannot  be  said  to  have  been  ex- 
ciu^veiy  fyr  the  purposes  of  the  service.  In  almost  all  the  other  cases  the 
servant  has  cx»nipied  part  of  the  premises  of  the  master,  and  the  occupation 
could  last  only  during  the  time  of  the  service.  It  was  so  in  Rex  v. 
Cheskunt  (a),  which  may  be  relied  on  by  the  other  side.  But  here  an  in- 
terest existed  independent  of  it,  and  of  such  a  nature  as  was  sufficient  to  give 
a  settlement.  The  intention  of  the  parties  is  indicated  by  the  word  **  notice.*' 
Had  the  party  been  considered  as  a  servant  only,  '^  warning*'  would  have  been 
used.  Ilie  occupation  cannot  be  said  to  be  more  exclusively  for  the  perform- 
aoce  of  a  service  than  residence  by  a  curate,  yet  such  a  residence  has  been 
held  to  confer  a  settlement.  Rex  v.  Si,  Mary^  Newington  (6).  As  to  the 
finding  af  the  Sessions,  this  Court  will  not  be  bound  by  it,  if  it  is  contradicted 
by  the  facts  set  out  in  the  case.  Here  the  Sessions  desired  to  have  the  opi- 
nion of  the  Court,  and  that  cannot  be  obtained  unless  they  previously  find 
one  way  or  other. 

Lord  Denman,  C.  J. — In  my  view  of  this  case  there  would  be  no  holding 
of  this  house  as  a  tenement  until  the  service  expired,  construing  the  agree- 
ment most  favourably  to  Mr.  Knox,  But  I  do  not  know  when  it  expired.  I 
do  not  know  that  the  house  was  so  held  a  single  day.  Suppose  we  construe 
it  another  way :  that  the  party  was  not  to  be  compelled  to  leave  the  house 

(«)  1  B.  &  A.  473.  (b)  5  B.  &  Ad.  540. 
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iR«/f  AacA.    unless  he  had  notice  to  quit  at  Michaelmas.     Notice  to  quit  what?    Not  the 

The  Kiifo      house  merely  ;  it  may  be  the  house  and  service  too.    The  stipulation  may  be 

r*  merely  that  he  was  to  leave  both  house  and  service  in  case  his  master  chose 

InhabiUntt  of  ^  P^^  ^°  ^"^  ^^  ^^  service,  but  that  Michaelmas  should  be  the  only  period 

Siun.        at  which  such  notice  should  become  effective.    Then  the  Sessions  have  found 

that  the  holding  vras  always  that  of  a  servant,  and  it  does  not  seem  to  me 

that  they  were  wrong  in  coming  to  that  conclusion. 

Williams,  J. — ^I  think  that  it  is  quite  enough  for  our  decision  to  say,  we  do 
not  see  that  the  justices  have  come  to  a  wrong  conclusion.  For  though  Mr.  Knox 
argues  that,  where  they  find  a  fact,  as  they  must,  and  state  a  case  for  our 
opinion,  if  they  were  clearly  and  palpaUy  wrong,  we  are  not  bound  to  adhere 
to  it ;  yet  I  would  by  no  means  be  over-nioe  and  critical  in  examining  vdiether 
they  are  right  or  wrong,  provided  there  was  evidence  to  support  their  conclu- 
sion. That  seems  to  be  the  case  here,  because,  granting  to  Mr.  Knox  the 
uttermost  of  his  argument,  all  that  can  be  said  is,  that  the  stipulation  in  the 
agreement  had  rather  a  tendency  to  the  contrary  of  their  finding. — still  not 
so  conclusively  to  the  contrary  as  to  induce  me  to  say  they  were  wrong.  It 
might  have  been  explained  on  the  ground  that  this  was  an  indulgence  asked 
for  by  the  man  and  conceded  to  him  without  his  having  any  right  as  a  tenant 
at  all. 

CoLERiDGB,  J. — ^The  Sessions  in  this  case  had  the  agreement  before  them  ; 
they  were  to  draw  their  conclusion  partly  of  law  and  partly  of  fact  from  that 
agreement.  Mr.  Knox  cannot  succeed  unless  he  satisfies  us  that  the  Sessions 
have  necessarily  drawn  a  wrong  conclusion.  If  the  agreement  admit  of  the 
conclusion  which  they  have  drawn,  I  think  we  ought  not  to  disturb  that  con- 
clusion. The  question  in  substance  was  upon  an  agreement  between  a  master 
and  a  servant ;  their  decision  had  also  reference  to^he  service,  and  the  wages 
for  that  service.  Those  wages  might  consist  partly  of  money  and  partly  of 
keep,  and  partly  of  the  occupation  of  a  cottage,  and  as  to  that  last  circum- 
stance, the  pauper  may  have  said,  since  part  of  his  remuneration  was  to  be 
the  occupation  of  a  house,  it  would  be  very  inconvenient  for  him  to  be  turned 
out  without  any  notice,  and  as  he  would  ordinarily  be  dismissed  from  the  ser- 
vice at  Michaelmas,  have  asked  not  to  be  turned  out,  except  on  a  notice  to 
quit  at  Michaelmas.  I  would  assume,  for  the  purpose  of  Mr.  Knox*s  argu. 
ment,  that  a  six  months'  notice  was  meant,  the  same  notice  which  a  tenant 
would  have  received.  That  may  or  not  have  been  so.  If  so,  still  it  is  capable 
of  the  construction  put  by  the  Sessions  when  all  the  facts  of  this  case  are  con- 
sidered. It  appears  to  me,  therefore,  that  the  finding  of  the  Sessions  may 
well  be  supported. 

Order  confirmed. 
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BaiiOmrt, 

£x  parte  Senior. 

^^.  H.  fFATSON  applied  on  the  second  day  of  Term  for  leave  to  give  the  PioMr  notice 

notice  required  by  the  rule  of  H,  T.  6  W.  4,  8.  5  (a),  of  the  intention  iSoSij?  to*IS 
of  Mr.  Senior  to  apply  to  be  examined  in  next  Easter  Term*  for  the  purpose  ^^^(Jl^'^JJ! 
of  being  admitted  an  attorney,  and  of  having  his  name  affixed  to  the  list  out-  i**Jn°ft'Jo?;SlJ7a 
side  the  Court.     Mr.  Senior^  viho  was  clerk  in  an  attorney's  office,  had  given  J^JJ"  JLnti 
the  reqmsiCe  notices,  in  compliance  with  the  rules,  which  entitled  him  to  be  ftMmdiw  eouid 
examined  this  Term,  preparatory  to  his  admission ;  but  within  three  days  euminaUoD! 
before  the  commencement  of  this  Term  he  had  received  intimation  from  the  himto^J^toLk 
aUomey  in  whose  employment  he  was,  that  he  must  go  abroad  on  some  ^|^cS|^|^^or 
business  connected  with  his  office.    This  would  probably  be  at  the  time  when  ^^^iV^ilJ^' 
the  examination  would  take  place,  so  that  he  could  not  be  examined.    As  he  lowing  term, 
received  the  intimation  within  three  days  before  this  Term,  he  was  unable  to 
give  fresh  notice,  so  as  to  comply  with  the  rule  H.  T.,  6  W.  4,  s.  5,  in  order 
for  his  examination  next  Easter  Term.     XJoder  these  circumstances,  the 
present  special  application  was  rendered  requisite. 

PiTTEsoN,  J. — It  is  a  sort  of  continuation  of  the  notice  under  the  particular 
facts  of  the  case.     I  think,  under  the  circumstances,  it  may  be  done. 

Rule  granted, 
(a)  1  Har.  ft  WoL  639. 

Wilson  v.  Hawkins. 

fflNDMARSH  moved  for  a  rule  to  set  aside  an  order  of  Litaedale^  J.,  by  Jj  *^iSS,'if"* 
which  the  assignment  of  the  bail  bond  in  this  case,  and  all  subseouent  JuftiflcaUmi  of 

J-  ...I-  .       .  1  ri«i  .  .  —   .  -   *»»W  •*  chamber* 

proceedings  thereon,  were  set  aside. —  I  his  question  turns  on  the  sufficiency  of  i«  •aiBeient  iru 

the  notice  of  justification  of  bail.    The  notice  was  served  on  Fridofj  the  25th  ua*  **^"** 

of  Nov.  at  half  past  six  p.  u.  for  justification,  at  chambers,on  Monday  the  28th, 

at  eleven  o'clock.    The  plaintiff  treated  it  as  a  nullity,  and  proceeded  on  the 

bail  bond.     This  one  clear  day's  notice  only,  as  the  intervening  Sunday  does 

not  reckon,  it  is  submitted  is  not  sufficient.  The  case  of  Sttiina  v.  Sioneham  (a) 

was  cited  at  chambers,  to  show  that  one  day's  notice  was  not  sufficient; 

bat  LUUedale^  J.,  thought  that  case  might  have  been  a  case  of  added  bail, 

which  was  not  the  case  here,  and  therefore  made  the  order,  that  the  question 

roigfai  come  before  the  Court.    On  inquiring  into  that  case,  it  has  been  found 

not  to  have  been  a  case  of  added  bail.    There  is  no  settled  practice  as  to  wliat 

notice  is  requisite  when  the  justification  is  to  take  place  at  chamberiy  and  it 

Is  submitted,  that  this  notice  is  not  sufficient  in  those  cases.     The  rule  of 

H.  T.,  2  W.  4,  I.  16  (6),  does  not  require  two  days'  notice,  but  merely 

says  it  shall  be  sufficient 

Cur.  adv.  vult. 

(a)  4  Dowl.  P.  C.  678.  2  Cromp.  H.  &  Rot.  658.  1  Gale,  327.    {b)  1  Dowl.  P.  C.  183. 
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BmlCawri. 

WllAllf 


PATTBSONy  J.,  the  oeii  day  gave  judgment. — I  have  inquired  as  to  the 
practice  io  this  case,  and  find  that  the  practice  In  this  Cmirt  has  always  been 
to  require  one  day's  notice  of  justification,  where  the  same  hail  justify,  and 
two  day's  notice  in  the  case  of  added  hail.  It  is  immaterial  what  is  the  prac> 
tice  of  the  Court  of  Eicheciner,  and  it  is  also  immaterial  whether  the  justifica- 
tion is  to  take  place  in  Court  or  at  chambers.  There  must  therefore  be  no 
rule  in  this  case. 


Rule  refused. 


Aantleladdcrk 
tout  attunMjr 
who  waf  pravent- 
«d  br  UlneM  from 
wnriDg  th«  Uot 
Bine  m%  of  hU 
ttmc.  whieb  bIm 
dayt  he  mad«  ap. 
aftMT  bk  foooTOiy^ 
allovod  to  te  «x- 
aaiiBedforadrab' 


Ex  parte  V  a  ugh  an. 

JQJRLE  moved  for  a  rule  that  the  service  of  an  articled  clerk  should  be 
deemed  good  service,  and  that  he  should  be  allowed  to  be  examined  for 
admission  as  an  attorney  of  the  Court  He  first  served  part  of  his  time  with 
an  attorney  in  the  country,  to  whom  he  was  articled.  On  the  attorney  leaving 
this  kingdom,  he  served  another  part  of  his  time  with  his  town  agent,  while  an 
assignment  of  his  articles  was  being  prepared,  and  with  the  same  person  a 
still  farther  time  under  the  assignment.  He  then  went  to  serve  the  remainder 
of  his  time  with  a  practising  barrister,  under  the  statute  1  &  2  G.  4,  c.  48, 
8.  2,  but  nine  days  before  the  expiration  of  his  time  he  became  dangerously 
ill,  and  was  obliged  to  go  into  the  country  for  about  five  months ;  when  he 
recovered,  he  returned  and  served  more  than  the  nine  days  with  the  same 
practising  barrister.  The  only  question  was,  whether  the  dangerous  illness 
of  the  party  was  a  sufficient  excuse  for  not  serving  the  last  nine  days  of  his 
time.  The  cases  of  Ex  parte  Matthews  (a),  and  Er  parte  HvJbhard  (6), 
were  cited,  as  authorities  for  the  application. 


Patteson,  J. — ^In  the  first  of  those  cases  the  party  was  not  even  required 
tu  make  up  the  time  by  subsequent  service,  which  has  been  done  in  this  case. 
I  think  the  rule  may  be  granted. 

Rule  granted. 


(a)  1  Bara.  &  Adol.  160. 


(6)  1  Dowl.  P.  C.  438. 


Catton  t;.  Faiers. 


The  Court  will 
graot  only  a  role 
•iM'iiithellntln- 
■tanee  for  a  pre. 
adenido,  aeaoae 
haTtnff  been  re- 
moveafrom  an  tn- 
IbriorCottrt  with- 
out the  proper  re- 
eoRnisance  oaT. 
ing  been  entered 
into,  even  where 
it  appean  on  tlie 
return  to  the  cer* 
MoroH  that  the 
sum  demanded 
wae  under  20/. 


^^HIS  was  an  action  commenced  in  the  Recorder's  Court  at  Cambndgry 
and  by  the  plaint  it  appeared  the  sum  demanded  was  19/.  19«.     The 
cause  was  removed  by  certiorari  into  this  Court,  and  by  the   Recorder's 
return  to  the  certiorari^  it  also  appeared  the  sum  demanded  was  19/.  19«. 

Byles  applied  for  a  procedendo^  no  recognizance  having  been  entered  into 
as  required  by  the  stat.  7  &  8  G.  4,  c.  71,  s.  6,  on  the  removal  of  actions  for 
causes  under  20/.,  and  submitted  he  was  entitled  to  have  a  rule  absolute  in 
the  first  instance.     It  appeared  that  in  the  cases  which  were  rf  ported,  a  rule 
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nisi  only  was  gnnted,  but  the  preaeotcase  difl«red  from  them  all,  by  it  ap-  Baii  Oamri. 

peariog^  cm  the  Recorders  return  that  the  cause  of  action  was  under  20i.  .  cItton 

'•• 

Patteson,  J. — I  do  not  like  to  make  a  precedent,  and  therefore  you  can  Faisri. 
hafe  a  rule  nisi  only. 

Rule  nut  granted. 


Godfrey  v.  Clements. 

'PHIS  was  an  action  of  covenant  on  a  mortgage,  and  for  the  non-payment  {h^^ri*usa(rf?t 

of  the  interest.    The  defendant  pleaded  that  on,  &c.  and  before  the  com-  omitted  on  th« 
mencement  of  the  suit  the  interest  was  paid,  on  which  plea  issue  was  joined,  anirad'bytheraie 
The  time  when  the  writ  issued  being  thus  material,  on  the  trial  of  the  cause  dence  mny  n^ver- 
before  the  Secondary,  it  appeared  that  that  time  was  omitted  on  the  record  as  JJi'to  wte/u" 
required  in  the  form  given  in  the  rule  of  H.  T.,  4  W.  4  (a).     It  was  proved  ^•■**^- 
that  the  payment  was  made,  and  as  the  person  who  made  the  payment  said 
be  came  to  settle  the  action,  it  was  inferred  to  have  been  afler  the  action  was 
commenced.    It  was  then  objected  on  the  part  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  the  verdict,  as  the  date  when  the  writ  was  sued 
out  ought  to  appear  on  the  record.    The  Secondary  overruled  the  objection, 
and  directed  a  verdict  should  be  entered  for  the  plaintiff  for  It.,  giving  the 
defendant  leave  to  move  on  the  point 

Piatt  now  moved  accordingly. 

PATmoN,  J. — ^The  form  of  the  issue  given  in  the  rule  of  H.  T.,  4  W.  4, 
directs  that  the  date  when  the  writ  issued  should  be  inserted,  but  I  am  not 
aware  that,  if  it  is  omitted,  evidence  cannot  be  given  of  the  time  when  the 
writ  was  issued.     I  think  therefore  that  I  cannot  grant  this  rule. 

Rule  refused, 
(a)  2  Dowl.  P.  C.  327. 


Lewis  v.  Winter. 

nPHIS  was  an  action  of  trespass,  quare  clausum  fregiU  which  was  referred  by  ^,^1?^  JJ^JJi, 
consent  to  arbitration,  by  an  order  of  nisi  priusy  a  verdict  being  taken  for  ^^tor  by  order  of 
the  plaintiff.  The  cause  atone  was  referred,  with  power  to  the  arbitrator  to  fore  Wmade  hu 
enter  a  verdict  for  the  plaintiff  or  for  the  defendant,  and  to  order  what  should  dlutin  wh^Mfa^ 
be  done  by  either  party  respecting  the  matter  in  dispute,  *^so  as  the  said  wM^dti'T^e 
arbitrator  shall  make  and  publish  his  award  in  writing,  concerning  tht-  matters  JSJtfim^to  eni 


referred,  ready  to  be  delivered  to  the  said  parties,  or  either  of  them,  or  if  they  JJf  A"^ffi"i** 
or  either  of  them  shall  be  dead  before,  the  making  of  the  said  award,  to  their  wbkhhe  died. 
respective  personal  representatives,  who  shall  require  the  same,  on  or  before, 
&c.*'     There  was  no  express  condition  in  the  order  that  the  death  of  either 
party  should  not  be  a  revocation  of  the  arbitrator's  authority.     The  dispute 
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iK«^OMvf .     VM  flnfrmhig  llie  boundary  of  sMne  laMi,  and  Uie  arliilnlor  awuded  a 
Lbwis        vcniict  to  be  entered  ibr  the  dcfeiidaiBl,  and  abo  aiwaidalho^ 
^'  shoold  in  fiitiire  ran.    The  defendant  died  on  the  24th  of  Abv^  and  kbe 

ftwaid  was  made  on  the  28Ui. 


Andrtvn^  Sajt.,  on  the  aothority  of  Qarke  ▼.  CroJU  (a),  obtained  a  rule 
fdn  for  leave  to  sign  jodgment  for  the  defendant  as  of  Michadmas  Term  last 

Channel  and  Gnmey  shewed  canse  in  the  first  instance. — Hie  practice  used 
formerly  U>  be,  not  to  put  a  condition  in  the  order  of  reference,  that  the  death 
of  either  party  should  not  be  a  reTocation  of  the  arbitrator's  authority.  Under 
that  practice  it  was  held  that  if  the  canse  only  was  referred,  the  death  of  a 
party  did  not  operate  as  a  revocation,  but  if  other  matters  also  were  refened, 
that  it  did  (&).  Now  this  order  does  not  contain  such  a  condition,  and  as 
more  than  the  cause  was  referred,  the  arbitrator  having  to  direct  what  was 
to  be  done  between  the  parties,  and  as  he  has  accordingly  made  an  award 
respecting  the  boondaries,  the  direction  in  the  order  of  reference  that  the 
award  should  be  delivered  to  the  personal  representative,  cannot  authorize  the 
arlntrator  to  proceed  with  the  reference,  and  make  an  award  that  shall  bind 
the  heirs,  as  this  order  about  the  boundaries  may.  The  defendant,  moreo?er, 
is  not  at  liberty  to  have  his  rule  in  the  form  now  sought  for  ;  he  may  have 
leave  to  enter  up  the  verdict  if  that  is  necessary,  but  there  is  no  authority  for 
this  rule. 

Andrtwi^  Seijt,  and  Fuhy  contra. — The  case  of  Clarke  v.  CrofU  is  an 
express  authority  to  shew,  that  after  an  order  of  nisi  prhu  like  the  present, 
the  death  of  a  party  is  no  revocation.  A  verdict  may  be  entered  for  the 
defendant  under  the  order  of  reference,  according  to  the  award,  without  the 
leave  of  the  Court,  and  the  Court  will  in  consequence  also  grant  this  rule. 

Pattbson,  J. — I  think  this  is  the  proper  form  of  rule,  as  the  leave  of  the 
Court  is  not  required  for  entering  a  verdict  How  far  the  heir  is  bound  by 
this  award,  is  another  question,  but  as  the  party  applying  is  entitled  to  have  a 
verdict  entered  for  the  defendant,  I  think  he  is  therefore  entitled  to  ha¥e 
leave  to  enter  judgment  nunc  pro  tunc. 

Rule  absolute. 

(«)  4  Bing.  143.  345.    3  Dovl.  &  RyL  608 ;  and  Bower  ▼. 

(b)  Rkodet  V.  Hmgkf  2  Bam.  ft  Cieas.      T^Ar.    U.  note. 


The  King  v.  The  Paving  Gommissioiiers  of  the  Parishes  of 
St  Margaret,  and  St.  John,  Westminster. 

OMorabowdor  ^HE  defendants  were  appointed  under  a  local  act  of  Rirliament,  22  G.  3, 
•kaSrSHSgw       c  44,  by  wliicb  it  was  enacted,  that  no  person  should  act  as  a  commis- 


tnettodoi 


sioner  who  was  engaged  in  any  contract  to  do  any  work  for  the  board.    There 
thei^nnSmd  ^^  ^^^  *  penalty  attached  to  any  person  who  so  acted,  but  there  was  no 

a  nuiduBQt  di* 

recdoff  tbMB  to  •drniko  tn  frvth  t«ndm  to  do  tlw  work. 
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claiise  decluiiig  that  any  contract  entered  into  by  a  Commissioner  should  be  BmiCo^u 
Toid.  In  JugvH  last  the  Board  of  Commissioners  advertised  for  tenders  for  The  Kino 
paving  certain  paiis  of  the  parish.    Three  tenders  were  sent  in,  one  of  which  rp^'^ 

was  by  one  of  the  Commissioners.    That  sent  in  by  the  Commissioner  was  ae-  Commistionera 
eepted,  though  it  was  sworn  on  this  application  not  to  have  been  the  best  for  ^^ 

the  parish. 

Wmrdiworth  now  applied  for  a  fnandamui  directed  to  the  Commissioners, 
commanding  them  to  advertise  for  fresh  tenders.  He  contended  that  a  man- 
donttt  would  be  the  only  way  to  remedy  or  prevent  such  misconduct  as  that 
impated  to  the  Commissioners. 

PATTBaoN,  J. — The  effect  of  this  contract  will  only  be  to  prevent  the  con- 
tractor acting  as  a  Commissioner,  and  if  he  has  acted  since  he  entered  into  the 
eontract,  be  may  be  proceeded  against  for  the  penalty ;  but  as  there  is  no  pro- 
visKNi  in  the  act  making  snch  a  contract  void,  I  cannot  interfere  by  mandamus 
•9  required.  If  the  Commissioners  have  committed  a  breach  of  public  duty 
io  entering  into  this  contract,  they  may  be  proceeded  against  criminally. 

Rule  refused. 


Doe,  d.  Tomkins,  v.  Roe. 

Y^MLINSON  moved  for  judgment  against  the  casual  ejector.  The  notice  i.  Senrieeofade- 

at  the  foot  of  the  declaration  was  addressed,  amongst  others,  to  HeaihcaU^  m^t  on°ao  atjeot 

and  a  firm  of  Unwin  and  Company.    A  copy  of  the  declaration  had  been  Tn  tbfkiSgd^^* 

served  on  a  person  who  admitted  he  was  agent  to  Aiea^o^e,  who  was  in  a  m^'I^*!^^*^ 

distant  part  of  the  country.    This,  it  was  submitted,  was  sufficient  on  the  ^  g^^^,  ^„  ^^ 

anthority  of  the  case  of  Doe  v.  Hoc  (a),  referred  to  in  THdd's  Practice  (6).  of  •evetmi  p*Ti- 

Anotfaer  cc-^j  had  been  served  on  a  person  who  acknowledged  himself  to  be  a  wen  tenanu  u 


partner  ii^tthe  firm  of  Ufwrin  and  Company. 

PATnsoN,  X — ^The  service  on  the  partner  in  the  firm  is  sufficient.  The 
other  was  only  served  on  the  agent  of  a  person  who  was  in  the  country,  and 
who  might  therefore  have  been  served.  In  the  case  referred  to,  the  tenant 
was  abroad.  There  also  a  copy  was  fixed  on  the  premises,  which  does  not 
appear  to  have  been  done  in  this  case.  I  cannot  grant  even  a  rule  niii  as  to 
that  one. 

Rule  absolute  as  to  the  others. 

(a)  4  Bam.  ft  Aid.  653.  ft  Wol.  526.  4  Dowl.  P.  C.  278,  and  Doe,  d« 

(6)  Ste  also  0oe.  d.  Treat,  v.  Roe,  1  Har.      Siurch,  t.  Roe,  1  Har.  ft  Wol.  672. 


good. 
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BmiCntrL 

Phillips  t?.  Berkeley  (Clerk). 

r.  Ride  granted    f^HIS  was  a  mle  calling  on  the  Bishop  of  Hereford  to  show  cause  why  he 

calling  oDabt-         X        ,        __  _  __         ,,-  i.»  .  .*»• 

•hop  to  make  a  shoukl  not  make  a  return  of  what  had  heen  levied  under  a  wnt  of  levari 

ofvhlt^had  bca  focioM  de  honis  eccletiasticis.    The  sequestration  issued  in  November,  1826, 

u^fi^'de  &°<1  on  ^^  ^^^  ^  May*  ^^^>  ^^  present  Bishop  was  appointed.    The 

Mhavhu^*!^  sequestrator  during  the  whole  time  was  a  Mr.  Evant^  who  was  secretary  to 

qnettrationiMaed  the  BisHop,  and  wbo  made  an  affidavit  in  opposition  to  the  rule.     The  rule 

bwhopwasap.  was  granted  last  term,  and  on  coming  on  to  be  argued,  it  was  objected  that 

^'^  the  plaintiff's  attorney  had  been  changed,  and  that  the  order  for  changing 

eiiuii!lth^]!uia.  bim  had  not  been  served  on  the  Bishop.    The  King  v.  the  Sheriff  of  Middle- 

oogbttohe  J^   *^  (^)- 
OB  the  Mabupbe* 

hbl^uiLraeh  LiTTLEDALB»  J.,  held,  that  that  ought  to  have,  been  done,  and  ordered  the 
rule  to  be  enlarged  until  this  term,  and  intimated  an  opinion,  that  the  present 
Bishop  could  not  be  called  on  to  make  a  return  of  what  had  been  levied  pre- 
vious to  the  time  he  was  appointed  Bishop. 

BaU  this  term  shewed  cause,  and  said  that  the  Bishop  was  ready  to  make  a 
return  of  what  had  been  levied  since  he  was  appointed  Bishop,  but  contended 
that  the  Bishup  was  in  the  situation  of  a  sheriff,  and  that  he  could  not  be 
called  on  to  account  for  what  had  been  levied  previous  to  his  appointment  He 
also  relied  on  the  opinion  intimated  by  LitUedaley  J.,  last  term. 

TamlifUOTit  contra^  contended  that  this  rule  was  in  the  form  suggested  in 
the  case  of  Marsh  v.  Fawceit  (6),  refened  to  in  Tidd's  Practice,  and  that  as 
Mr.  Evans  had  always  been  in  the  receipt  of  the  sums  levied,  he  could  easily 
make  the  return,  the  Bishop  being  in  fact  a  mere  nominal  party  to  the  rule. 

Patteson,  J. — I  see  no  reason  why  the  rule  should  not  be  made  absolute, 
in  the  terms  prayed  for.  A  retorn  may  be  made  of  what  has  been  levied 
since  the  present  Bishop  was  appointed,  and  if  a  return  cannot  be  made  for 
the  pre\ious  time,  that  may  be  stated.  In  this  case,  where  there  has  been  the 
same  sequestrator  all  along,  he  can  no  doubt  make  a  return  for  the  whole 
time. 

Rule  absolute. 

(«)  2  Dowl.  P.  C.  147.  (6)  2  H.  Black.  582. 


Lloyd  v.  Evans. 

In  an  action  of  fpHIS  W88  an  actiou  of  trespass,  for  breaking  and  entering  the  plaintiffs 

e<inMM.^Uho  quarry  and  coppice,  to  which  the  defendant  pleaded  that  the  property 

wMihJTSif  was  the  Duke  of  Newcastle's^  and  justified  as  his  servant.     The  plaintiff 

SndCTltoTS?  traversed  the  Duke's  Utie.  which  was  the  only  issue  joined.     At  the  trial  at 

iM^l£tiLt  ^«  l"*^  assizes  for  the  county  of  Radnor  the  cause  was  tried  by  a  special 

the  Covrt  oonld 
not  eorapel  that 
lieraoo  to  pay  the  pUintiiPt  ooiU. 
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jury,  and  a  verdict  found  for  the  plaintiff.  The  defendant  was  a  common 
bbourer,  from  whom  the  plaintiff  had  no  chance  of  recovering  his  costs. 
The  defendant  was  neither  tenant  to  the  Duke,  nor  usually  in  his  employment. 
Within  a  week  aAer  the  process  was  served,  Bankes^  the  attorney  who  con* 
dueted  the  defence,  wrote  to  the  plaintiff's  attorney  intimating  that  the  Duke 
of  NetDcastle  might  take  up  the  cause,  and  saying  he  should  have  warning 
of  the  party  with  whom  he  was  contending.  A  notice  was  afterwards  given 
to  ihe  plaintiff  to  give  up  the  property,  purporting  to  be  signed  by  the  Duke, 
the  body  of  which  was  in  the  hand-writing  of  Bankes,  After  the  trial,  several 
applications  for  the  costs  were  made  to  Bankes^  as  the  defendant  was  unable 
to  pay  them,  and  Bankes  gave  such  answers,  that  it  was  clear  be  had  no 
intention  to  pay  them.  Two  letters  were  then  written  to  the  Duke  requesting 
payment,  to  neither  of  which  any  answer  was  returned.  It  was  sworn  on  the 
affidaTit  on  which  this  motion  was  grounded  that  it  was  believed  Bankes  was 
employed  by  the  Duke  to  defend  the  action. 

CkUton  moved  for  a  rule  to  shew  cause  why  the  Duke  ofNewcastley  or  his 
attorney  Bankes^  should  not  pay  the  plaintiff  his  taxed  costs.  Similar  appli- 
cations to  the  present  have  been  granted  in  actions  of  ejectment,  where  a 
landlord  has  allowed  a  mere  pauper  to  be  the  nominal  defendant  in  his  place* 
The  cases  of  Doe^  d.  MasierSy  v.  Gray  (a),  and  Thrustouty  d.  Janes,  v.  Nixon 
(6),  are  instances  of  that  having  been  done.  In  the  note  to  the  report  of  the 
last  of  those  cases  is  the  case  of  Berkeley  v.  Dimeryy  where  an  application, 
similar  to  the  present  in  an  action  of  trespass,  was  refused.  That  case  how- 
ever may  be  distinguished,  as  there  the  plea  was  only  a  plea  of  not  guilty ; 
here  it  appears  on  the  record  that  the  question  to  try  was  the  Duke  of  NeuD- 
cait/e'i  title.  It  is  true  that  in  the  case  of  Berkeley  v.  Dimery  the  Court 
said  that  parties  ought  to  take  care  before  they  sue  to  ascertain  who  is  the 
substantial  defendant ;  but  this  plaintiff  had  no  means  of  knowing,  before  he 
commenced  his  action,  whether  the  defendant  had  authority  from  the  Duke 
to  commit  the  trespass.  The  defendant  was  neither  his  tenant  nor  ordina- 
rily in  his  employment,  and  a  subsequent  recognition  of  his  act  would  have 
been  an  answer  to  a  denial  of  his  acting  as  the  Duke's  servant,  if  the  plaintiff 
^  traversed  that  averment  Under  such  circumstances  the  Court  will 
grant  this  rule.  [Patteson,  J. — ^This  is  an  ordinary  case  of  an  action  beintr 
Woght  against  a  servant*  which  is  defended  by  the  master ;  is  there  not 
then  any  authority  for  such  an  application  ?]  No,  there  is  not ;  but  then  there 
is  no  authority  to  the  contrary,  and  if  the  rule  is  not  granted,  it  will  be  a 
great  hardship  to  the  plaintiff. 

Pattesok,  J. — I  am  afraid  of  introducing  a  new  practice,  and  therefore 
cannot  grant  even  a  rule  nisL  If  this  application  is  a  proper  one,  it  is  extra- 
ordinary that  no  authority  for  it  can  be  cited.  I  shall  not  however  at  present 
decide  to  refuse  the  rule,  but  shall  take  time  to  consider  the  case  and  to  speak 
to  the  other  judges. 

Cur.  adv.  vult. 
Pattbson,  J.,  afterwards  (Jan.  2drd)  gave  judgment. — t  have  considered 


BaU  Court. 
L1.0Y0 

V, 
EVAKII. 


(a)  10Bam.&CTea8.G15. 


(6)  10  Barn.  &  Creis.  112. 
£2 
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Bnit  Ccwri.     this  case  and  spoken  to  the  other  judges,  and  must  abide  by  my  original  im* 
l^^o        pression.     The  cases  cited  of  Doe^  d.  Ma»ter$^  v.  Qray^  and  Tkrustoui^  d. 
V.  Jonen^  v.  Nixon^  were  both  cases  of  ejectment,  and  Lord  Tenterden  m  the 

**  former  case  says,  ^  In  ejtctment  we  can  make  the  real  party  to  the  suit  pay 
the  costs,"  and  he  cites  ThrusUmt  v.  Shenton  (c).  The  reason  why  the 
Court  has  exercised  this  power  in  ejectments  is  not  fully  stated  in  the  reports 
of  the  cases,  it  being  merely  stated  that  being  an  action  of  ejectment,  the 
Court  has  the  power.  The  reason  however  is  this :  in  all  ejectments  the 
original  defendant  is  really  a  mere  nominal  defendant,  and  it  is  necessary 
some  steps  should  be  taken  to  put  on  Uie  record  a  real  defendant.  That  may 
be  either  the  tenant  or  the  landlord,  who  has  a  right  to  be  made  a  defend- 
ant under  the  statute  11  G.  2,  c.  19.  But  the  Court  expects  and  requires 
that  the  real  person  who  defends  should  be  put  on  the  record,  and  if  the 
tenant  is  put  on  the  record  as  defendant,  the  Court  is  led  to  believe  that  he  is 
the  real  and  bondjide  defendant.  If  the  landlord,  instead  of  his  own  name^ 
suffers  the  tenant's  name  to  appear  as  a  defendant,  he  is  practising  a  decep- 
tion ^n  the  Court,  and  therefore  the  Court,  when  they  find  how  the  real  facts 
are,  and  that  the  landlord  really  has  defended  the  action,  will  say,  **  We  will 
put  you  in  the  same  situation  in  which  you  were  bound  to  have  put  yourself 
in  the  first  instance."  If  that  is  the  reason  for  the  Court  granting  rules  similar 
to  the  present  in  actions  of  ejectment,  it  is  a  reason  which  does  not  apply  to 
any  other  form  of  action.  There  is  a  case  of  Berkeley  v.  Dimery,  mentioned 
in  a  note  to  the  case  of  Thrustout^  d.  Jonet^r.  Nixon^  which  was  an  action  of 
trespass,  where  a  similar  application  to  the  present  was  made.  In  that  case 
there  was  a  plea  of  not  guilty,  and  it  appeared  clearly  that  the  defendants 
acted  under  the  order  of  Hill ;  but  the  Court  said,  "  In  ejectment  the  tenant 
in  possession  must  be  sued,  and  the  Court  will  not  permit  a  person  to  put  a 
mere  pauper  into  possession  merely  to  evade  the  costs.  Here  Hill  miglit 
have  been  sued  as  a  trespasser  either  jointly  or  singly,  and  if  he  had  been 
sued  singly  the  now  defendants  might  have  been  called  as  witnesses.  It  is 
said  that  the  plaintiff  did  not  know  that  Hill  was  the  substantial  defendant. 
Parties  should  take  care  before,  and  when  they  sue,  to^aacertain  who  is  the 
substantial  defendant"  So  &r  the  reasons  given  by  the  Court  do  not  apply 
to  the  present  case,  for  here  it  does  not  appear  that  the  plaintiff  knew  that 
he  could  have  sued  the  Duke  of  Newca$tle  until  afler  he  commenced  his 
action ;  therefore  so  for  Lord  Tenterden*s  reasons  do  not  apply.  But  he  goes 
on,  ^  If  the  Court  were  to  grant  this  rule,  the  application  to  subject  to  costs 
persons  who  were  not  parties  to  the  record  would  be  very  frequent."  That 
argument  does  apply  to  this  case.  Mr.  Chilton  distinguished  the  case  of 
Berkeley  v.  Dimery,  inasmuch  as  there  it  did  not  appear  on  the  record  that 
Hill  was  the  real  defendant,  bnt  I  think  that  does  not  make  any  difierence. 
It  cannot  be  said  that  because  a  defendant  justifies  under  a  third  person  that 
his  so  doing  gives  the  Court  any  authority  over  that  third  person.  That  posi- 
tion however  was  not  contended  for  in  this  case.  If  the  Court  could  grant 
this  rule  at  all,  it  must  be  on  the  particular  facts  of  the  case.  If  a  person 
were  sued,  and  another  came  to  his  aid,  and  really  defended  the  action,  the 
Court  would  interfere,  if  at  all,  on  that  principle.  Now  I  can  find  no  reported 
case  in  which  that  principle  has  been  acted  on.   I  remember  two  cases  where 

(c)  10  Barn.  &  Cress.  110. 
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tlie  attempt  was  made,  and  rules  nisi  granted.     In  one  a  rule  was  granted      ^  ^^^^' 
to  shew  cause  why  the  party  who  really  defended  an  action  should  not  pay  the  '^^ 

costs :  the  case  stood  over  for  a  long  time,  and  was  never  ultimately  argued.  Evans. 
ThR  other  case  was  a  case  in  the  Court  of  Exchequer  against  Sir  Charles 
Morgan,  When  the  role  came  on  for  argument,  the  Court  disclaimed  any 
aathority  to  grant  the  rule ;  hut  the  matter  was  at  length  referred  to  the  judge 
who  tried  the  cause.  Those  cases,  as  far  as  they  go,  show  that  the  Court  has 
not  the  power  now  contended  for,  and  I  do  not  therefore  like  to  grant  even  a 
role  USA.  Here  the  Duke  of  Newcastk  could  not  have  heen  substituted  on 
this  record  as  the  defendant  unless  the  Court  could  have  done  so  on  motion, 
and  I  do  not  see  any  way  in  which  he  could  have  been  so  substituted.  There- 
lore,  ooder  the  circumstances,  as  I  do  not  see  how  the  Court  could  exercise 
aoy  jurisdiction  over  a  person  who  is  not  party  on  the  record,  nor  could  in 
any  way  be  made  party  to  the  record,  and  as  the  inconvenience  referred  to  by 
Lord  Tenterden  would  arise  from  granting  this  rule,  it  must  in  consequence 
be  refused. 

Rule  refused. 


Hodgson  v.  Towning. 

A  RULE  having  been  obtained  to  shew  cause  why  the  defendant  who  had  J^tc 

"^  been  arrested  on  a  casa  should  not  be  discharged  out  of  custody,  on  the  {^i^^dt^^llki 

ground  that  the  oflScer  had  broken  open  the  outer  door  of  the  defendant's  SS?Ae  Cwt 

bmae  when  he  made  the  caption, —  wflidijch«rg«  th« 


N.  R,  Clarke  shewed  cause. — Supposing  the  fact  is  made  out  on  the  affida- 
vits that  the  officer  did  improperly  break  open  the  outer  door,  yet  that  is  not  a 
groaod  for  disdiarging  the  defendant  out  of  custody.  This  question  was 
raised  in  the  case  of  Lee  ▼.  Gansel  (a),  but  not  decided.  Lhyd  v.  Sandi- 
lands  (6)  was  a  casi  where  the  defendant  was  arrested  on  mesne  process, 
but  this  point  was  not  raised.  The  defendant's  remedy  is  by  action  of 
trespass. 

WhUehuTStj  contra. — ^The  common  practice  is  to  discharge  a  defendant  out 
of  custody  when  the  officer  of  the  Court  has  acted  improperly  in  making  the 

arrest 

PiTTssoN,  J. — My  doubt  is  whether  the  Court  has  power  to  discharge  this 
defendant  That  power  was  doubted  in  Lee  v.  Gansel^  and  an  older  case  was 
then  cited,  where  it  was  held  that  the  taking  of  goods  on  9l  fieri  facias  was 
lawful,  although  the  outer  door  was  broken  open  to  effect  the  seizure.  How- 
ever, if  that  is  good  law,  it  does  not  follow  that  the  Court  will  not  discharge 
this  defendant  out  of  custody,  as  this  is  a  question  which  affects  the  liberty 
of  the  subject  The  inclination  of  my  mind  is  to  think  that  this  remedy  may 
be  adopted,  but  I  shall  take  time  to  consider  the  subject 

WhiUhuul  then  cited  Yates  v.  Deianunfne  (c),  where  the  Court  set  aside 
(a)  Cowp.  I.  (6)  8  Tauot.  230.  (c)  Bac.  Abr.  Execution,  N. 


ouAfeody. 
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Bmi  Cmri.     an  execotion  levied  cm  the  defendant  s  goods,  because  the  officer  had  forcibly 
HoDoiioir      broke  into  the  hoose,  whereupon — 

«. 
TowmKo.  Pattesok,  J. — I  think,  under  the  dicumstanoes,  the  rule  must  be  made 

absolute. 

Rule  mbsolnte,  with  costs. 


Booth  v.  Howard. 

1.  TiMfbwor      rpHE  declaradon  in  this  action  was  in  debitatm  tutumpaU^  for  work  and 
^jvi  given  la  the  labour  in  endeavouring  to  let  houses  for  the  defendant     The  particnlars 

4  w.i.«din'ito'aa  of  demand  contained  items  amounting  to  7/.  l&r.  in  respect  of  premises  called 
ticm  stated  in  the  the  White  Hart  Inn,  in  the  borough,  and  other  items,  amounting  to  8/.  9s.  6d., 
4w)ftntion.         jjj  ygjjp^jj^  Qf  Qjjjgy  premises.    The  defendant  pleaded  payment  of  5/.  into 
Unof  dnulod     ^ourt,  and  that  the  plaintiff  had  not  sustained  damages  beyond  that  amount, 
Mitnd^^um-  ^^^^^  ^  ^^c  form  giveu  in  the   17th  rule  as  to  pleadings,   H. T.  4 
yoraiMi  wiUi  the  W.  4.  (a)    There  was  no  plea  of  won  assumpsU.    The  plaintiff  replied  that 
tbut  the  iten*      hc  had  sustained  damages  beyond  the  amount  of  5/.,  on  which  issue  was 
■ranotJdUt^  joined.    At  the  trial  of  the  cause  before  the  Secondary,  the  defendant's 
counsel  offered  evidence  to  show  that  the  latter  items  claimed  in  the  particu- 
lars of  demand,  amounting  to  8/.  9s.  6d.,  were  for  business  done,  not  for  the 
defendant,  but  for  her  mother,  and  that  the  houses  for  which  that  part  of  the 
business  was  done  belonged  to  her  mother.    The  plaintiff's  counsel  objected, 
that  by  the  payment  of  money  into  Court,  the  whole  cause  of  action  was  ad- 
mitted, and  that  therefore  the  defendant  could  not  contest  her  liability,  but 
only  the  unreasonableness  of  the  charges.     The  Secondary  overruled  the  ob- 
jection, and  the  evidence  was  admitted.   The  jury  then  found  that  the  plaiutiflf 
had  not  sustained  damages  beyond  the  5/.  paid  iuto  Court.     A  rule  having 
been  obtained  calling  on  the  defendant  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had, — 

Addison  shewed  cause. — If  this  case  had  occurred  before  the  late  rule  of 
Court,  the  case  of  Sealon  v.  Benedict  (b)  would  have  been  conclusive,  llie 
law  on  the  subject  is  not  now  altered,  but  still  it  may  be  perhaps  a  question 
how  far  the  rule  of  H.  T.  4  W.  4.  does  alter  it.  Had  this  been  an  action  of 
debt  instead  of  assumpsitj  there  could  have  been  no  doubt  that  by  the  form 
given  in  the  rule  the  contract  stated  in  the  declaration  beyond  the  amount 
paid  into  Court  would  have  been  denied,  and  it  is  not  conceivable  that  the 
rule  was  intended  to  have  a  different  effect  in  actions  of  ossumpsiL  The 
latter  part  of  the  plea  expressly  puts  in  issue  the  whole  cause  of  action  beyond 
the  amount  paid  into  Court.  But  even  supposing  the  plea  admits  the  whole 
cause  of  action,  the  declaration  being  a  general  indebitatus  count,  it  cannot 
be  said  that  every  item  of  the  claim  is  admitted,  unless  it  can  be  shown  that 
the  particulars  of  demand  are  to  be  considered  as  incorporated  with  the  decla- 
ration.   The  case  of  Meager  v.  Smith  (c)  is  an  authority  against  such  a 

(a)  2  Dowl.  P.  C.  320.  (b)  5  Bing.  28.    2  Moore  &  P.  66. 

(r)  4  Barn.  &  Adol.  673. 
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positieiL     Jones  v.  "Rtad  (rf)  also  shows  that  the  evidence  given  in  this  case      ^**ii5^» 
was  admissible.  Boots 


James^  cantrcL — Hail  the  action  been  in  debt,  the  form  given  in  the  rule 
would  not  have  had  the  effect  contended  for,  as  the  form  is  that  the  defendant 
is  not  indebted  to  a  greater  amount,  whereas  the  form  given  in  actions  of  debt 
for  denying  the  whole  cause  of  action  is  that  the  defendant  never  was  in- 
debted (0-  The  count  here,  though  a  general  count  in  indeUtatua  assumpsit^ 
may  yet  be  considered  as  a  special  count,  as  it  states  a  certain  sum  is  due  for 
work  and  labour  in  letting  houses.  By  the  payment  into  Court  the  whole 
contract  for  letting  houses  is  admitted,  and  as  the  items  claimed  all  relate  to 
sach  a  contract,  the  business  done  on  every  item  therefore  is  admitted  to  have 
been  contracted  for.  It  only  remains  for  the  defendant  to  dispute  the  reason- 
ableness of  the  charges.  The  cases  of  Ravenscrojt  v.  Wiae  (/)  and  Lechmere 
V.  Fletcher  (g)  support  this  view  of  the  case.  The  judgment  of  Lord  Abinger 
in  the  case  of  Jourdmn  v.  Johnson  (A)  is  also  in  some  degree  to  the  same 
effect.  Since  the  case  of  Coaies  v.  Stevens  (i)  the  practice  has  been  to  plead 
the  plea  of  non  assumpsit  together  with  the  plea  of  payment  into  Court, 
where  the  defendant  has  intended  to  dispute  the  causes  of  action  beyond  the 
amount  paid  into  Court. 

Pattbson,  J. — I  think  the  question  turns  entirely  on  the  point  whether  the 
particulars  of  demand  are  to  be  considered  as  incorporated  with  the  declara- 
tion, and  I  shall  take  time  to  consider  the  case. 

Cur,  adv.  vuU. 

Pattbson,  J.— Afterwards  (January  81st)  gave  judgment.  This  was  an 
action  of  indehUatus  assumpsit  for  work  and  labour  in  endeavouring  to  let 
certain  premises  of  the  defendant.  The  particulars  of  demand  contained 
chaises  amounting  to  7/.  18f,  in  respect  of  premises  called  the  White  Hart 
Inn,  in  the  borough,  also  other  charges,  amounting  to  8/.  9*.  6d.,  respecting 
other  premises  in  Cannon-street  and  King  William-street  The  defendant 
pleaded  payment  into  Court  of  5/.,  and  that  plaintiff  had  sustained  no  damages 
beyond  that  sum  in  respect  of  the  causes  of  action  mentioned  in  the  declara> 
tion.  At  the  trial  the  plaintiff  established  a  demand  in  respect  of  the  pre- 
mises in  the  borough,  and  the  jury  thought  the  bl  paid  into  Court  suflRcient 
to  satisfy  such  demand.  The  plaintiff  also  made  out  a  primSi  facie  case  as 
to  the  other  premises.  The  defendant  contended  that  she  was  at  liberty  to 
shew  as  to  those  other  premises  that  they  belonged  to  another  person,  by 
whom  the  plaintiff  was  employed,  and  that  she  was  not  liable  in  respect  of 
them.  The  plaintiff  contended  that  the  defendant  by  her  plea  admitted  her 
liability  as  to  every  item  in  the  particulars,  and  put  herself  entirely  on  the 
question  how  much  was  due  on  each  item.  The  case  has  been  argued  here 
upon  the  analogy  of  the  old  practice  of  payment  into  Court  under  a  rule,  but 
it  appears  to  me  that  such  analogy  will  not  hold,  because,  according  to  that 

(i\  1  Ner  &  Per  19  (y)  I  Cromp.  fie  Mees.  623. 

it)  Reg.  H.  T.  4  W.  4.  2  Dowl.  P.  C.  324.  (A)  1  «ale.  312.  4  Dowl.  P.C.  534.    5  Tyr 

(/)  I  Cromp.  M.  ft  Rob.  203.    2  Dowl.  ^24.                  ,  ^^     ,  «  ^  ,o^ 

P.  C.  676.  (0  1  Oa^«-  ^^-    ^  ^®^^-  ^-  ^'  ^^^' 
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Saii  OmH*     pracUee,  there  was  always  a  plea  of  the  general  issue,  which  directly  put  in 
jj^^        issue  the  liability  of  the  defendant  ultra  the  money  paid  into  Court     It  has 
V.  also  been  argued  upon  the  language  of  the  plea  of  payment  into 'Court,  both 

How  Alls.  Ij^  indebitcUut  atsumpsit  and  in  debt,  showing,  as  it  is  urged,  that  the  plea 
puts  in  issue  the  amount  of  the  demand  only,  admitting  the  liability  of  the 
defendant  in  all  respects.  I  am  of  opinion  that  this  is  so,  and  that  all  the 
causes  of  action  stated  in  the  declaration  are  admitted  by  this  plea.  Still  the 
question  remains,  what  are  the  causes  of  action  stated  in  the  deciaration? 
Now  the  declaration,  being  quite  general  in  its  form,  may  embrace  many 
causes  of  action,  or  may  be  confined  to  one;  and  the  plea  having  reference 
to  so  general  a  form,  cannot  be  foirly  taken  to  admit  more  than  that  the  de- 
fendant is  indebted,  on  some  cause  of  action  coming  within  the  description  in 
the  declaration,  to  the  extent  of  the  money  paid  into  Court  Even  upon  a 
judgment  by  default  nothing  more  would  be  admitted.  But  if  the  particulars 
of  demand  be  considered  as  incorporated  in  the  declaration,  all  the  contracts 
stated  in  those  particulars  will  undoubtedly  be  admitted  by  the  plea;  and  if 
the  liability  of  the  defendant  on  any  of  them  be  intended  to  be  disputed, 
some  other  plea  must  be  resorted  to.  Both  the  sense  and  language  of  this 
plea  would  in  such  case  confine  the  question  in  dispute  to  the  amount  only 
which  the  plaintiff  is  entitled  to  recover  upon  admitted  contracts. 

I  have  had  considerable  doubt  upon  the  point,  but  have  at  length  arrived  at 
the  conclusion,  that  particulars  of  demand  are  not  to  be  considered  as  incorpo- 
rated in  the  declaration.  They  are  intended  for  the  benefit  afid  information  of 
the  defendant,  and  although  the  defendant  might  in  this  case  have  pleaded  as 
to  8Z.  9^.  the  general  issue,  as  to  the  residue  of  the  demand,  payment  of  51.  into 
Court,  and  would,  I  think,  have  taken  a  better  course  if  she  had  so  pleaded, 
yet  I  am  not  prepared  to  say  that  she  was  bound  to  do  so.  So  far  as  the 
pleadings  are  concerned,  I  think  that  she  was  not  obliged  to  look  out  of  the 
record,  and  as  the  declaration  is  in  its  language  general,  she  was  at  liberty 
to  treat  it  as  embracing  only  that  contract  which  she  chose  to  admit,  though 
she  could  not  thereby  preclude  the  plaintiff  from  establishing  any  other  con- 
tracts, of  the  existence  of  which,  on  the  whole  of  the  evidence,  the  jury  might 
be  satisfied,  and  which  would  range  themselves  under  the  general  woids  of  th 
declaration.  I  have  not  been  able  to  find  any  direct  authority  on  the  point, 
but  the  judgment  oTLitiUdale^  J.  in  Meager  v.  Smith  is  strong  to  show  that 
the  particulars  are  not  of  necessity  to  be  taken  as  part  of  the  d^aration,,and 
the  practice  in  cases  of  judgment  by  default  points  the  same  way. 

I  should  add,  that  even  if  the  plea  did  admit  that  something  was  due  on 
each  item  in  the  particulars,  still,  as  the  plaintiff  must  make  out  by  evidence 
how  much  was  due,  and  the  defendant  might  adduce  evidence  in  answer,  the 
jury  might  l>e  satisfied  by  such  evidence  and  give  only  nominal  damages; 
but  if  they  were  bound  to  give  even  1#.,  the  verdict  wouki  have  been  for  the 
plaintiff,  and  it  is  therefore  necessary  to  determine  the  principal  question. 
Upon  the  whole,  I  am  of  opinion  that  the  evidence  on  the  part  of  the  de- 
fendant was  properly  admitted,  and  that  the  present  rule  for  a  new  trial  must 
be  discharged. 

Rule  discharged. 


HILARY  TERM,  1837.  57 

BaU  Qmri. 

Morton  v.  Burn  and  Another. 

T^HIS  cause  was  tried  at  the  sittings  after  last  tenn,  and  a  verdict  was  found  getayexeeatioD 

for  the  plaintiflTand  speedy  execution  was  awarded  under  the  stat  1  W.  4,  awaided  under 

C.7.    The  defendant  immediately  paid  the  debt  and  costs  before  execution  e.7/aiiathe  '  ' 

issoed.    This  term  a  rule  rUsi  had  been  obtained  to  arrest  the  judgment    A  fp!^lS6h  the'' 

rule  having  been  obtained  to  show  cause  why  the  plaintiff  should  not  pay  the  2S^°4i?l«  tS^ 

debt  and  costs  into  Court  to  abide  the  decision  of  the  Court  on  the  rule  for  *^^^*J^' 

vrestuig  the  judgment,—  that  Um  Coart 

bad  no  power  to 
make  Uie  plaintiff 

JF.  H.  WaUon  shewed  cause  in  the  first  instance. — ^This  application  is  ETw o^utunSi 
made  under  the  authority  given  to  the  Court  by  the  stat  1  W.  4,  c.  7,  s.  4.  SJ^Ste^ilL- 
That  enactment,  however,  does  not  give  the  Court  this  power.     In  the  pre-  tosti»i««««»w»- 
sent  case  the  money  has  been  already  paid  over,  and  therefore  the  execution 
cannot  be  stayed,  nor  can  the  Court  restore  the  money  to  the  defendant,  as  it 
does  not  yet  appear  that  he  is  entitled  to  have  it.    All  the  cases  where  any 
similar  applicatbn  has  been  granted  have  been  where  it  has  been  as  a  con- 
dition for  some  indulgence  prayed  for. 

Edwardsy  contra. — ^This  power  is  clearly  given  to  the  Court  by  the  1  W.  4> 
c  7,  s.  4.  The  latter  words  of  that  section,  ^  or  otherwise,  as  the  Court  may 
think  fit  fo  direct,"  are  put  in  the  disjunctive«  tod  if  this  rule  is  not  granted 
the  intention  of  the  act  will  be  defeated. 

Cur,  adv.  vulL 

Fattkson,  J.,  afterwards  (January  27)  gave  judgment. — I  think,  after 
much  consideration  of  this  subject,  I  have  no  power  to  grant  such  a  rule  as 
that  now  prayed  for  under  the  words  of  the  act  1  W.  4,  c.  7,  s.  4.  That  act 
oo?y  enacts  that  the  Court  may  order  ^'  execution  to  be  stayed  or  set  aside,  &c. 
as  justice  may  appear  to  require,  and  thereupon  the  party  affected  by  such  writ 
of  execution  shall  be  restored  to  all  that  he  may  have  lost  thereby,  in  such 
manner  as  upon  the  reversal  of  a  judgment  by  writ  of  error  or  otherwise,  as 
the  Court  may  think  fit  to  direct  :'*  that  is,  he  may  be  otherwise  restored  as 
the  Court  may  direct  But  here  the  defendant  could  not  be  restored,  as  it 
does  not  yet  appear  he  is  entitled  to  have  the  money  that  he  has  paid.  I  have 
been  anxious  to  see  if  I  could  grant  the  rule  by  the  general  practice  of  the 
Court,  independent  of  that  act.  Now  the  practice  has  been  that  a  writ  of 
error  should  act  as  a  supersedeas  of  execution,  and  if  it  issues  after  execution 
issues,  but  before  a  levy  is  made,  the  practice  of  the  Court  has  also  been  to 
stay  the  execution.  But  I  find,  if  the  execution  has  been  executed  and  the 
money  has  been  paid  over,  the  Court  will  not  interfere,  but  will  leave  the 
party  to  his  remedy  by  writ  of  restitution.  I  doubt,  therefore,  the  Court  has 
not  this  power,  and  because  it  would  be  quoted  as  a  precedent  if  I  were  to 
grant  this  rule,  and  because  I  do  not  see  why  it  would  not  equally  apply  to  aU 
cases,  I  must,  in  consequence,  refuse  this  rule. 

Rule  r^U8ed# 


BailCmrt^ 
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The  Court  n- 
Ibaed  to  make  a 
plaintiff  in  a  fin' 
tam  action  for  ex- 
tortion who  waa  a 
mero  panpor,  and 
where  the  action 
appeared  vcxar 
tioas,  to  find  le- 
cnrity  tot  eosta. 


Foster,  qui  tam,  v.  Roundal,  Sheriff  of  Yorkshire. 

AN  action  had  been  brought  by  Duncombe^  in  which  he  recovered  judg- 
ment, and  a^/Sm  faciiu  issued,  which  was  delivered  by  Teats^  Duncombe'i 
attorney,  to  the  sheriff's  officer.  Laming^  to  execute.  Laming  accounted  with 
Teats  for  what  he  had  levied,  when  the  latter  objected  to  the  poundage  being 
too  high;  Laming  then  struck  off  what  was  objected  to.  The  present 
plaintiff  was  a  clerk  in  Teats*  office,  and  commenced  this  qtd  tam  action 
against  the  sheriff  for  extortion  in  the  above-mentioned  transaction.  An 
action  was  also  commenced  in  the  name  of  Buncombe  as  the  party  aggrieved, 
and  also  a  third  action  for  extortion  in  the  same  transaction. 


W.  H.  JFaison  having  obtained  a  rule  nin  to  stay  the  proceedings  in  the 
action  commenced  in  the  name  of  Duncombey  because  it  was  instituted  by  Yeais 
without  Buncombe* s  authority,  next  moved  to  stay  the  proceedings  in  this  cause 
until  security  was  given  for  the  costs.  He  submitted  that  it  was  a  clear  case  of 
vexation,  that  there  was  no  ground  for  the  charge  of  extortion,  that  the  actions 
were  merely  the  actions  of  the  attorney  TeatSy  that  the  nominal  plaintiff  was 
a  mere  pauper,  and  that  under  those  circumstances  the  Court  would  grant  the 
rule. 

Patteson,  J.— I  never  heard  of  security  for  costs  being  given  merely  on 
the  ground  that  the  plaintiff  was  a  pauper.  There  was  a  case  moved  in  this 
Court  before  me  where  security  for  costs  was  demanded  in  a  qui  tam  action) 
on  the  ground  of  the  defendant  being  a  pauper.  I  spoke  to  the  other  judges, 
and  we  thought  it  could  not  be  compelled,  and  the  rule  was  refused. 

Rule  refused,  (a) 


(a)  Gregory,  g,  t.  v,   Elridf^,  2   Dow], 
P.  C.  259,  and  Field,  q.  /.  v.  Canon,  2  CL 


Black.  27,  are  to  the  same  effect 


Downing  v.  Jennings  and  Another. 


Amleforjndg- 
uent.  aa  in  eaaa 
of  nontnit,  in  an 
action  where 
Uiere  were  two 
defendanta.  waa 
drawn  np  at  if 
there  waa  only 
one  defendant: 
H§U,  an  enor 
which  ought  to  be 


T^HIS  was  a  rule  for  judgment  as  in  case  o^nonsuit,  and  in  drawing  np  the 
rule  the  officer  of  the  Court  had  omitted  to  add  the  letter  *  s'  to  the  word 
*  defendant'  in  the  printed  form  of  the  rule,  so  that  the  rule  stood  in  the  form 
*^  why  judgment  should  not  be  given  for  the  defendant^  as  in  case  of  non- 
sviU**  &c. 

Archbold,  on  shewing  cause,  objected  that,  there  being  two  defendants,  the 
rule  was  bad,  as  a  rule  for  judgrment  as  in  case  of  nonsuit^  could  not  be  had 
for  one  only  of  several  defendants.  He  offered  to  waive  the  objection,  and 
give  a  peremptory  undertaking  for  the  sittings  after  Easter  Term. 

lion.  /.  C,  Talbot  contended  he  was  entitled  to  a  peremptory  undertaking 
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to  try  the  canse  at  the  uttingB  after  the  present  term,  and  that  the  omiasioQ  of     Bmi  Comt, 
the  letter  *  s'  was  immaterial,  as  it  could  not  have  misled  the  plainti£  Dowitnio 

.     V, 

Pattbson,  J. — I  think  it  would  be  better  that  the  defendants  should  accept    'Aaother. 
the  offer  made,  as  in  strictness  I  think  application  should  be  made  to  amend 
the  rale.     That  may  be  done,  as  the  mistake  was  the  act  of  the  officer  of  the 
Court 

Hon.  J.  C  Talbot  then  elected  to  have  a  new  rule. 


EiV  parte  Morris. 

T'HE  applicant,  Maihicu  Morris,  had  been  taken  before  a  magistrate  on  a  a  charge  wm  pre- 

'-       ^  i-     1      .    .  1         1    ^  ,  1     1      1     1        vr    J       -B^       •  J         ^"^  before  a 

charge  of  obtaming  a  bond  from  an  elderly  lady,  Hester  Moms,  under  graadjury  fiir 
hlse  pretences.    The  magistrate  took  possession  of  the  bond,  and  bound  the  uDder^faUe  pre^ 
parties  over  to  prosecute.     A  bill  was  accordingly  preferred  before  the  grand  bluTi*"gn*oi!d. 
jury,  but  was  ignored.     The  magistrate  gave  the  bond  to  the  constable  to  toroJy'for  tol'*" 
produce  before  the  grand  jury,  and  after  the  bill  was  ignored  M,  Morris  ap-  J[iJ2'the"tond 
plied  to  the  constable  for  it.     He  refused  to  give  it  up  until  he  had  spoken  to  from  theeonsta- 
tbe  attorney  for  the  prosecutor  Hester  Morris.     On  being  again  applied  to,  pi^ace  before 
the  constable  said  he  had  given  it  up  to  the  attorney  on  an  indemnity  being  ^vi^hiin  a7ii^ 
given  to  him.     The  attorney  then  handed  it  over  to  his  client,  Hester  Morris.  cSSrt'wfu^  to 
A.  nik  having  been  granted  hy  Littledale,  J.,  in  Michaelmas  Term,  calling  on  JJjJ^^Ji^h^uId' 
the  attorney  to  shew  cause  why  he  should  not  deliver  up  the  bond  to  M.Mor^  on  the  attorney  u* 

,  .      -^,  ^  '^  deUTer  it  op  to 

ru  or  his  attorney, —  the  obligee. 

* 

ChiUon  now  shewed  cause. — ^This  is  an  attempt  to  extend  the  summary 
jonsdiction  of  the  Court  over  an  attorney  beyond  anything  that  has  yet  been 
done.  The  Court  in  the  case  of  Aitkin  (a)  exercised  a  greater  power  than 
had  ever  before  been  exercised,  but  the  present  case  does  not  come  within  the 
principle  of  that  decision.  In  that  case  the  application  was  by  a  party  who 
had  employed  the  attorney  in  his  character  of  attorney,  and  the  Court  granted' 
the  application.  But  in  the  case  of  Fenton  (6)  the  Court  expressly  reused  .to 
exercise  any  summary  jurisdiction  over  an  attorney  when  the  application  was 
made  by  a  third  party,  and  not  by  the  client.  The  present  case  is  an  applica- 
tion by  a  third  party,  who  never  employed  the  attorney.  The  judgment  of 
LiUUdale,  J.,  in  ex  parte  Smarte  (c)  is  also  very  strong  to  shew  that  the  Court 
will  not  exercise  the  power  now  asked  for  at  the  instance  of  a  person  who  is 
not  the  client  of  the  attorney. 

J.  Erans,  corUrd, — The  rule  laid  down  on  the  other  side,  that  the  Court  will 
only  exercise  the  power  now  asked  for,  in  cases  where  there  has  been  the  rela- 
tion of  attorney  and  client  between  the  parties,  is  too  limited.  The  Court 
will  also  exercise  its  power  to  prevent  misconduct  on  the  part  of  attorneys, 
without  reference  to  the  relation  of  client  and  attorney  having  subsisted. 

da)  4  Bam.  &  Aid.  47.  404.    5  Nev.  &  Man.  239. 

{h)  1   Har.  &  Woi.  3i0.    3  Adol.  &  EL  (c)  1  Har.  &  Wol.  526. 
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Bmi  Catni.     The  caflcs  cited  on  the  other  side  are  a  dass  of  cases  independent  of  the 

sTpIfte       present  application.     In  this  case  it  is  quite  clear  the  attorney  was  acting  in 

Muiuua.       lus  character  of  an  attorney,  and  the  Court  will  not  countenance  conduct  like 

the  present,  where  an  attorney  has  got  possession,  by  means  of  giving  an  in* 

demnity,  of  an  instrument  which  may  be  adverse  to  his  client's  interests. 

PiTTESoif,  J. — I  should  like  to  speak  to  my  brother  LiUkdale,  who  granted 
thb  rule,  although  my  present  impression  is  against  the  application.  There 
b  no  doubt  but  that  the  Court  has  the  jurisdiction  over  attorneys  now  con- 
tended for,  but  then  it  is  in  another  shape.  One  class  of  cases  is,  where  the 
relation  of  attorney  and  client  has  subsisted,  in  which  class  the  case  of  ejt 
parte  Aitkin  occurred.  The  other  class  of  cases  is  where  a  sort  of  criminal 
application  is  made  to  the  Court  to  compel  an  attorney  to  answer  the  matters 
of  an  affidavit  It  is  in  that  dass  that  the  Court  exercises  the  jurisdiction 
now  contended  for. 

Cur.  adv.  vuU. 

Pattbbon,  J.,  on  a  subsequent  day  (January  27)  said, — ^I  have  seen  my 
hrodier  LiftUdaie^  and  he  thinks  the  rule  cannot  be  sustained.  It  must  there* 
fore  be  discharged. 

Rule  discharged. 


The  KiKo  V.  Lewis  and  Others. 

CcrfiMwH  gnat*  nPHIS  WBS  an  application  to  remove  two  presentments  before  the  Commis- 
woMimllfrnfifnw  siouers  of  Sewers  for  the  county  of  Monmouth  for  non-repair  of  a  sea 

mumm  ^T^  ^^^  ^^  ^^  defendants,  ratiane  tenures.  The  defence  was,  that  the  wall  was 
Sew«n  In  a  cue  {n  good  repair,  but  had  been  washed  away  by  an  extraordinary  high  tide,  caused 
BMioonraMediM  by  a  hurricanc.  The  chairman  of  the  Commissioners,  when  charging  the 
ThiiSHT^OiBttr    grand  jnry,  was  asked  to  state  to  them  what  was  the  law  on  the  subject,  when 

ble  to  the  esM.       y^  ^^  j^  ^^^  unable  to  do  80. 

The  Attorney-General  moved  for  the  certiorari  on  the  ground  of  the  igno- 
rance of  the  chairman  as  to  the  law  applicable  to  the  case;  and  also  because 
it  was  expected  difficult  points  of  law  would  arise  at  the  trial ;  and  because  it 
was  desirable  to  have  a  special  jury. 

Maule  shewed  cause,  and  contended  that  it  was  not  necessary  the  chair- 
man should  have  stated  the  law  to  the  grand  jury  on  charging  them ;  and 
that  on  the  defence  made,  only  two  simple  matters  of  fact  wouki  arise  at  the 
trial,  namely,  whether  the  sea  wall  was  in  good  repair  previously,  and  whether 
it  was  an  extraordinary  tide  that  destroyed  it 

The  Attomey-Generalt  contra,  was  stopped  by  the  Court 

Patteson,  J. — It  appears  that  the  gentleman  who  was  chairman  of  the 
Commissfeners  at  the  time  of  the  grand  jury  being  charged,  confessed  him- 
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self  ^orant  of  the  law  applicable  to  the  case.    The  same  gentleman  may     BaUComru 
preside  when  it  comes  on  for  trial,  and  he  is  clearly  utterly  incompetent  to     TheEnca 
try  the  case.  I  do  not  think  that  it  is  unnecessary  to  say  any  thing  to  the  grand        j^^^^ 
jury  as  to  the  law  of  a  case  of  which  they  are  to  have  the  finding,  as  in  that     aaU  others. 
way  a  presentment  might  be  found  directly  against  the  law.    Therefore  on 
this  part  of  the  case  alone,  namely,  the  acknowledged  want  of  acquaintance 
with  the  law  on  the  subject,  this  rule  must  be  made  absolute. 

Rule  absolute. 


Reed  v.  Spiers. 

fpHIS  was  a  rule  calling  on  the  plaintiff's  attorney  to  shew  cause  why  an  lUi^^t^ 
attachment  should  not  issue  against  him  for  non-paymeut  of  money,  pur-  3|^ij!?^^i 
snant  to  a  rule  of  Court,  and  the  Master's  oUociUttr  thereon.    It  appeared  beamstedonit* 
that  ti/Sai  had  been  issued  against  the  attorney,  and  that  he  had  surrendered,  andiweunina^ 
sad  had  received  the  protection  of  the  Commissioner  under  the  stat  6  0.4,  uTbiuUBXt^t^ 
c  16,  a.  117.    The  forty-two  days'  extent  of  that  protection  had  not  expired. 

Bail  shewed  cause  against  the  attachment,  and  contended,  that  as  it  waa 
clear  from  the  cases  of  ex  parte  Parker  (a)  and  ex  parte  Jeyes  (6)  that  the 
attorney  oould  not  be  arrested  on  the  attachment,  the  Court  would  not,  under 
soch  dfcomstances,  issue  the  attachment  at  all. 

AnuM^  cantrip  contended  that,  in  the  event  of  the  attorney  not  obtaining 
Us  certificate  under  the  Jiat^  the  party  on  whose  account  the  attachment  was 
moved  ibr  would  have  a  priority.  It  was  therefore  necessary  for  the  party 
that  this  attachment  should  issue,  though  he  could  not  at  present  arrest  the 
attorney  on  it.  If  he  was  arrested  he  might  be  discharged.  When  a  person 
is  improperly  arrested  on  a  capias^  he  may,  on  application  to  the  Court,  be  dis- 
chaiged  ;  but  that  improper  arrest  is  no  ground  of  objection  to  the  capiai^ 
and  in  the  case  of  Lewis  v.  Marland  (c)  it  was  held  that  an  attachment  for. 
DOD-payment  of  money  was  in  the  nature  of  mesne  process.  Therefore  it  is 
no  objection  to  the  issuing  of  this  attachment  that  the  attorney  cannot  be 
arrested  on  it 

Patteson,  J. — ^I  think  the  party  is  entitled  to  have  this -attachment  issued^ 
but  he  will  execute  it  at  his  own  peril. 


Rule  absolute. 


(a)  3  Ve«.  jiin.  554.  ,  (c)  2  Barn.  &  Aid.  56. 

(A)  3  DoM.  ft  Chit.  764. 
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Hunt  v.  Hunt. 

■etii'i bfJJt*iS  TT^^^^  actions  were  referred  to  arbitration  by  order  of  niti  prius,  a  ver- 

an  action  which  dict  being  taken  in  one  of  them,  and  it  was  directed  that  the  costs  of  the 

a'rbitntor.  it  it"  respective  causes  should  abide  the  event  and  determination  of  the  award  upon 

MuTntLVby  hhT  ^ach  respectively.    The  first  action  in  which  the  verdict  was  taken  was  by 

ho^anrthi^dZ  ^etnima  Hunt  against  Thomas  Hunt^  and  the  declaration  contained  a  connt 

eiaion  onaach  on  a  promissory  note,  a  count  for  goods  sold,  and  the  money  counts.    The 

without  tpacifl-  '  defendant  pleaded,  1st,  von  assumpsit  as  to  all  the  declaration,  except  the  first 

•acJ.**'       **"  count  and  the  sum  of  51Z.  IBs,  OJd.,  part  of  the  other  counts ;  2nd,  a  set-off 

2.ThTeeactiont  as  to  the  whole,  except  the  sum  of  51/.  \Ss.9^d. ;  3rd,  as  to  the  51/.  13s.  9^(f., 

refe^rn  whToh  *^&^  ^c  promises  were  made  jointly  with  Batcheldor  Hunt,    On  these  pleas 

ob^eaa'of  nra^  issues  Were  joined.    The  second  action  was  by  Martha  Hunt  against  the  same 

aaaampait,  set  off  Thomos  Hunt.  and  the  declaration  had  a  count  on  a  promissory  note,  a  count 

aod  Don-iolndcr ;  .  ■  •/  ' 

an  award  mereiv  for  goods  sold,  and  the  money  counts.    To  these  the  defendant  pleaded,  1st, 

waadae^rthB^  Tiofi  assumpsit  to  all,  cxcept  the  first  count ;  and  2nd,  a  set-off  to  the  whole 

witbmtaww^n^  declaration,  on  which  pleas  issues  were  joined.    The  third  action  was  by  both 

on  aieiasiiea.i>  j^^j^a  and  Martha  Hunt  against  Thomas  and  Batcheldor  Hunt^  and  the 

a  If  a  canae  u  ^declaration  contained  the  money  counts.    Thomas  Hunt  pleaded  non  assump- 

rereiwd  to  an  ar.  sit,  and  BotcheldoT  Hunt  suffered  judgment  by  default.     The  arbitrator  by 

bitrator,th«t  coats    ,,  ,»,,  ix-lii  »i  »t  t 

of  which  are  to  his  award  Ordered  that  each  action  should  cease  and  be  no  further  prosecuted, 
lie  cannot  avnud  and  also  fouud  that  in  the  first  action  84Z.  15«.  6d.  was  due  and  owing  from 
4hUa'cttor*~*°  Thomas  Hunt  to  Jemima  Hunt ;  in  the  second,  that  229/.  13«.  Gi.  was  due 
and  owing  from  Thomas  Hunt  to  Martha  Hunt ;  and  in  the  third,  which  he 
described  as  the  joint  action  of  Jemima  and  Martha  Hunt  against  Thomas 
Hunt^  that  there  was  due  and  owing  16/.  \9s,  lOd.  from  Thomas  Hunt  to 
Jemima  and  Martha  Hunt  The  arbitrator  also  awarded  that  each  of  those 
sums  should  be  paid  by  the  parties  from  whom  they  were  stated  to  be  due.  A 
rule  was  obtained  on  the  part  of  Thomas  Hunt  to  shew  cause  why  this  award 
should  not  be  set  aside,  for  the  folloyving  reasons  amongst  others  :  that  the 
arbitrator  had  not  adjudicated  on  each  specific  issue,  especially  on  the  issue  on 
the  plea  in  abatement ;  and  that  the  award  was  ambiguous  and  uncertain  in 
directing  the  actions  to  be  discontinued. 

Martin  shewed  cause. — ^To  the  objection  that  the  arbitrator  has  not  adjudi- 
cated on  each  issue,  it  is  submitted  that  it  is  not  necessary  he  should  do  so,  if 
he  has  in  fact  substantially  decided  the  questions  in  dispute.  That  rule  is  laid 
down  in  the  cases  of  fFyhes  v.  Shipton  (a)  and  Jackson  v.  Yates  (6).  In 
this  case  the  arbitrator  has  substantially  decided  all  the  questions  in  dispute* 
having  awarded  in  each  case  what  is  due  to  the  several  plaintiffs.  If  it  is  ob- 
jected  that  the  arbitrator  should  have  decided  specifically  on  each  issue  with 
reference  to  the  costs,  the  case  of  Dibben  v.  the  Marquis  of  Angksea  (c) 
shews  that  the  arbitrator  should  have  been  particularly  requested  to  decide 
each  issue  for  that  purpose,  and  it  does  not  appear  on  the  affidavits  that  that 
was  done.   Against  the  other  objection,  that  the  award  is  ambiguous  in  direct- 

(a)  3  Nev.  &  Man.  240.  (c)  2  Cromp.  &  Mees.  722.  10  Bing.  668. 

{b)  5  Barn.  &  Aid.  B4ii, 
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ing  the  actions  to  be  discontinued,  the  cases  of  Blanchard  v.  Lilly  (d)  and      BaU  CmitI^ 
Pearse  ▼.  Pearse  (e)  are  conclusive  authorities.  Hunt 


Smirke^  contra. — ^Tbe  first  objection  in  this  case  must  prevail,  because  the 
arbitrator  has  not  substantially  decided  the  questions  in  dispute.  How  can  it 
be  known  by  the  award  of  a  certain  sum  being  due  to  the  plaintiff  in  the  first 
action  whether  the  defendant  is  entitled  to  a  verdict  on  the  pleas  of  non-joinder 
and  of  setoff?  Then  again  as  to  the  joint  action  against  Thonuu  and  Bat* 
cheldor  Hunt^  the  arbitrator  has  awarded  that  a  certain  sum  is  due  by  Thomas 
Httfii,  and  takes  no  notice  of  Batcheldor.  How  can  it  be  known  whether 
this  is  due  from  Thomas  alone,  or  from  Thomas  and  Batcheldor  jointly  ?  if  it 
is  due  from  the  former  alone,  then  the  plaintiff  was  not  entitled  to  a  verdict  in 
that  action.  The  case  of  Dibben  v.  The  Marquis  of  Anglesea  is  not  an  autho- 
rity for  the  other  side,  as  in  that  case  the  arbitrator  awarded  distinctly  as  to 
the  rights  of  each  party  to  the  reference.  Gydt  v.  Boucher  (/)  is  also  an 
aathority  against  this  award  being  good.  As  to  the  other  objection,  the  cases 
of  iVbrriff  t.  Daniel  (^),  and  In  re  Leeming  (^),  shew,  that  where  the  costs 
of  the  cause  are  to  abide  the  event,  if  the  arbitrator  awards  that  the  action 
should  be  no  further  prosecuted,  the  award  will  be  bad,  as  there  is  no  certain 
event  by  which  the  costs  can  be  taxed. 

Cur.  adv.  vuli, 

Patteson,  J.,  afterwards  (Jan.  31)  gave  judgment.  In  this  case  several 
objections  were  taken  to  the  award,  but  as  my  judgment  turns  on  one  only, 
I  do  not  think  it  necessary  to  notice  the  others. 

Three  causes  were  referred  by  order  of  nisi  prius^  a  verdict  being  taken  in 
one,  and  it  was  directed  that  the  costs  of  the  respective  causes  should  abide  the 
event  and  determination  of  the  said  award  upon  each  respectively.  In  the 
hrsi  action  Jemima  Hunt  was  plaintiff,  and  Thomas  Hunt  defendant ;  the 
declaration  was  on  a  promissory  note  and  money  counts.  The  defendant 
pleaded  as  to  all  but  the  first  count,  and  51Z.  13».  9^.,  part  of  the  other 
counts,  non  assumpsit;  second,  as  to  all  but  51/.  13^.  9\^d.  a  set-off;  third, 
as  to  51/.  13s.  9\^d.  the  non-joinder  of  Batcheldor  Hunt  as  a  defendant,  issues 
were  taken.  In  the  second  action  Martha  Hunt  was  plaintiff,  and  Thomas 
Hunt  defendant ;  the  declaration  was  on  a  promissory  note,  and  the  money 
counts.  Pleas,  set-off,  and  non  assumpsit  to  the  latter  counts,  and  issues 
taken.  In  the  third  action,  Jemima  and  Martha  Hunt  were  plaintifis,  and 
nomas  and  Baicheldor  Hunt  defendants.  The  declaration  was  on  the  money 
counts.  Thomas  Hunt  pleaded  the  general  issue,  and  Batcheldor  Hunt  suf- 
fered judgment  by  default.  The  arbitrator  has  awarded  in  each  case  that  the 
action  shall  cease  and  be  no  further  prosecuted,  and  has  found  in  the  first 
&4/.  I5t.  6d.  to  be  due  to  Jemima  Hunt.  In  the  second,  229/.  ISs.  6d,  to  be 
doe  to  Martha  Hunt.  In  the  third,  which  he  describes  as  an  action  by 
Jemima  and  Martha  HunU  against  Thomas  Hunt^  16/.  19«.  lOd.  to  be  due 
from  Thomas  Hunt  to  Jemima  and  Martha,  saying  nothing  about  Batcheldor 
Hunt,  though  he  directly  afterwards  awards  that  the  action  by  Jemima  and 

U)  9  East,  497.  (jg)  10  Bing.  507. 

(<)  9  Barn.  &  Cms.  484.  (A)  5  Barn.  &  AdoL  403. 

\J)  2  Bar.  &  Wol.  127.  5  Dowl.  P.  C.  127. 


HvMt. 
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Bmi  Cmrt.     Martha  against  ThomoM  and  Baicheldor  Hunt  shall  oease^  and  be  nd  finrther 
g^        prosecuted.    The  objection  taken  is,  that  the  arbitrator  has  not  a^jodicated  on 
«•  each  specific  issue,  and  that  he  was  bound  to  do  so,  because  the  costs  are  to 

""*'  abide  the  event.  Again,  that  he  has  awarded  a  »tet  proeeuug  in  each  action, 
which  is  in  effect  exercising  a  discretion  as  to  the  costs,  because  it  prevents 
either  party  from  having  them,  there  being  no  legal  event  of  the  award, 
whereas  they  were  to  abide  the  legal  event.  It  was  answered  that  the  arbi- 
trator need  not  in  terms  adjudicate  on  each  issue ;  that  it  is  sufficient  if  he  so 
express  himself  that  it  is  plain  how  he  means  the  verdict  or  decision  to  be.  I 
agree  to  that  answer,  which  is  certainly  the  rule  as  laid  down  in  several  cases, 
and  have  endeavoured  to  find,  from  the  language  of  this  award,  whether  it  was 
the  intention  of  the  arbitrator  that  a  verdict  should  be  entered  for  the  plaintiff 
in  each  case,  to  the  amount  of  the  sum  he  has  found  to  be  due.  I  am  not 
however  fully  satisfied  that  such  was  his  intention,  nor  can  I  tell  how  he 
meant  that  his  award  of  a  stet  proctnui  should  operate ;  whether  to  prevent 
any  verdicts  being  entered,  or  any  judgments  on  such  verdicts.  In  either  way 
the  award  of  a  sUt  processus  is  beyond  his  authority,  because  it  either  prevents 
any  legal  event  of  his  award  as  to  the  actions,  or  prevents  the  leg^  events,  if 
the  verdicts  can  be  so  called,  from  having  their  legal  operation.  An  arbi- 
trator cannot  in  any  case  award  a  stet  processus^  except  when  he  has  power 
over  the  costs.  In  re  Leeming^  Narris  v.  Daniels,  Dibben  v.  Marquis  of 
AngUsea^  which  last  case  was  really  decided  on  the  grounds  of  issues  becoming 
immaterial,  which  was  not  the  case  here.  But  I  thought  at  one  time  that 
this  award  of  a  siet  processus  prejudiced  the  plaintiffs  only,  and  that  they 
might  waive  the  prejudice ;  however,  on  looking  fully  to  the  pleadings,  I  find 
that  not  to  be  so.  The  defendant  Thomas  Hunt  was  entitled  to  have  his  costs 
if  his  set-off  was  proved,  or  if  his  plea  in  abatement  was  proved ;  and  still  more, 
in  the  joint  action  against  him  and  Batcheldor  Hunt^  if  the  money  found  to  be 
due  in  it  was  due  finom  him,  Thomas^  only,  he  was  entitled  to  a  verdict  for  the 
misjoinder  of  Batcheldor^  and  to  all  the  costs  of  that  action.  Ijow  the  arbi- 
trator has  omitted  Batcheldor^s  name,  in  finding  the  sum  due  to  Jemima  and 
MaWAa  jointly,  and  it  is  impossible  forme  to  supply  the  name, or  to  tell  at  all 
what  the  legal  event  as  to  that  action  is.  It  may  be,  therefore,  that  the  defend- 
ant is  really  prejudiced  by  this  award ;  at  any  rate  it  is  so  uncertain  whether  if 
the  arbitrator  had  specifically  adjudicated  on  each  issue,  he  wouki  not  have 
found  some  one  or  more  for  the  defendant,  that  I  cannot  say  thai  the  preju* 
dice  is  all  on  the  plaintiff's  side,  and  may  be  waived.  On  these  grounds,  viz. 
that  the  arbitrator  has  not  either  specifically  or  by  necessary  implication 
adjudicated  on  each  issue,  and  that  he  has  exceeded  his  authority  in  awarding 
a  stet  processus  in  each  case,  having  no  power  over  the  costs ;  I  feel  myself 
compelled  to  say  that  this  award  is  bad,  and  that  the  rule  for  setting  it  aside 
must  be  made  absolute. 

Rule  absohite. 
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Bail  CourL 

Gripper  t;.  Lord  Templemore. 

THIS  was  a  town  cause,  and  issue  was  joined  in  Trinity  Term  last     In  Judginentaii  in 
-_.  -        -  _  .  -      .   ,  .  ^        .  ,     .     .  .       ,        CMeofnon«uit 

Michaelmas  Term  notice  of  trial  was  given  for  the  second  sittings  m  the  c^ianoi  be  moved 

.m  i.«.i»  1  fijrln  the  Mine 

piesent  Term,  preTious  to  which  notice  of  countermand  was  given.  term  that  defaait 

has  been  made, 
althoogh  iMue 

F.  Robinson  moved  for  judgment  as  in  case  of  nonsuit — ^The  question  is,  JSi^pwIilMiy. 
whether  this  rule  can  be  moved  for  in  this  term,  it  being  the  same 
in  which  the  plaintiff  has  made  default?  In  Isaac  v.  Goodman  (a),  it 
was  decided  it  could  not  be  moved  for  in  the  same  term  in  which  issue  was 
joined,  and  default  made ;  and  in  Preedy  v.  Macfarlane  (&),  that  it  could  not 
be  moved  for  in  the  same  term  in  which  default  was  made,  issue  having  been 
joined  in  the  previous  term.  The  present  case  differed  from  those,  as  issue 
was  joined  two  terms  back.  If  the  present  rule  is  not  granted,  it  enables  a 
plaintiff  by  a  mere  trick  of  giving  a  notice  of  trial,  and  then  countermanding 
it,  to  compel  a  defendant  to  wait  until  a  fourth  term  before  he  can  obtain 
judgment,  as  in  case  of  nonsuit. 

Patteson,  J. — ^The  decision  i»  the  last  of  the  cases  cited  is  on  the  ground 
that  the  default  was  in  the  same  term,  not  on  the  ground  that  issue  was 
joined  one  term  only  previously.  That  decision  is  an  authority  against  this 
application. 

Rule  refused. 
<o)  2  DowL  P.  C.  34.  (*)  2  Dowl.  P.  C.  216. 


RoGERSON  V.  Hare. 

T^HIS  was  an  action  on  a  bill  of  exchange  by  an  indorsee  against  an  in. 

dorser.     The  plaintilf,  who  was  hokler  of  the  bill  when  it  was  dishonoured  TbepiainUff.who 

'  vat  iiolder  of  a 

by  the  acceptor,  told  his  attorney  fFillotighby  to  give  notice  to  the  defendant  biUuf  exchange. 

of  the  dishonour,  in  the  name  of  BaineSy  who  had  indorsed  the  bill  to  the  togivenotkeof 

pUintiff.     Willoughhy  accordingly  wrote  to  the  defendant,  **  I  am  instructed  Ihenljneo^a'pK. 

by  Mr.  Baines  to  give  you  notice  &c.,"  and  signed  the  letter  with  his  own  T^^l^^V,Lx 

name.     It  was  objected,  at  the  trial  before  the  uuder-sheriff*,  that  this  was  not  ]JJirit*ouhIluii- 

a  eood  notice.     Ihis  objection  was  overruled,  and  a  verdict  was  found  for  the  donKxi^Heid, 

^  that  tbit  was  a 

plaintiff^  with  leave  for  the  defendant  to  move  the  Court  on  the  point.    The  good  notka. 
jury  also  found  that  fFilUmghby  had  no  authority  from  Bcunes  to  give  the 
nodce.     A  rule  having  been  obtained  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered, — 

Knowles  shewed  cause. — This  notice  would  have  been  a  good  notice  if 
ffiUoaghby  had  not  stated  by  whom  he  was  instructed,  and  the  addition  of 
that  statement  does  not  vitiate   it      The  case  of  Chapman  v.  Keane  (a) 

(«)  1  Har.  &  WoL  IC5.    3  Adol.  &  El.  193. 
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Baii  Comru  decides  that  a  notice  of  dishonour  by  any  party  to  a  bill  enures  for  the  benefit 

KooBRsoN  of  all,  and  therefore,  whether  this  is  to  be  considered  as  a  notice  by  Baines, 

V.  or  by  the  plaintiff,  it  is  a  good  notice. 


Hau. 


Mansell^  contrd. — ^This  notice  was  given  by  a  person  calling  himself  the 
agent  ofBaines.  It  appears  that  Baines  had  given  him  no  authority  what- 
ever to  give  that  notice*  and  consequently  it  becomes  the  mere  act  of  Wil- 
loughby  himself.  Now  he  is  a  stranger  to  the  bill,  and  therefore  the  notice  is 
not  sufficient.  It  is  immaterial  whether  or  not  the  plaintiflT  instructed  Wil- 
loughby  to  give  the  notice. 

Pattebon,  J. — The  whole  of  this  question  is,  whether  WiUoughby  in  giv- 
ing a  notice  in  the  name  of  a  person  from  whom  he  had  no  authority,  and 
therefore,  it  not  being  a  notice  by  that  person,  is  to  be  considered  as  a  mere 
stranger.  Now  here  the  person  from  whom  he  had  authority  was  the  actual 
holder  of  the  bill ;  it  is  true  WUloughby  represented  himself  as  the  agent  of  a 
person  who  had  not  authorized  him ;  but  I  think  the  case  is  within  the  prin- 
ciple of  the  case  of  Chapman  v.  Keane^  and  I  shall  not  disturb  the  verdict. 

Rule  discharged. 


Doe,  dem.  Johns  &  Others,  t;.  Roe. 

ApenonwhowM  HTHE  premises  sought  to  be  recovered  in  this  ejectment  were  some  mines, 
iinder°*i"*"**to  and  the  pcrsou  who  had  been  served  with  the  declaration  was  working 
dom,whiehg«ve  ^hem  Under  a  license  called  a  set,  from  one  of  the  lessors  of  the  plaintiff. 

him  no  interest  -  .     -, 

in  the  land,  on      This  license  did  not  prevent  the  party  who  gave  it  from  working  the  mine 

being  Mrvfd  with      ,       ,.         ,^ 
a  declaration  in      also  himselt. 
ejectment,  ap- 
plied to  the  Court 

eeedSirlf'batwas  Peocock^  ou  the  part  of  the  person  who  had  been  served,  moved  for  a  rule 
reivued.  to  Stay  the  proceedings  in  the  action.     He  submitted,  that  the  party  served 

was  in  this  dilemma,  that  if  he  defended  the  ejectment  he  v^as  sure  to  be 
defeated,  as  the  Court  had  decided  in  the  case  of  Doe^  d.  Hanley^  v.  fFood  (a), 
that  under  such  a  license  he  could  not  maintain  ejectment ;  and  if  he  suffered 
judgment  to  be  obtained  against  the  casual  ejector,  then  the  sheriff  in  deliver- 
ing up  possession  would  have  a  right  to  remove  him  and  all  his  machinery 
and  goods  off  the  premises.  Having  the  right  of  possession,  but  at  the  same 
time  no  interest  in  the  land,  placed  him  in  this  difficult  position, 

Pattesok,  J. — It  seems  to  me  impossible  that  I  should  grant  this  rule.  It 
is  admitted  that  the  party  has  no  defence  to  the  action,  but  at  the  same  time 
he  seeks  to  get  rid  of  the  action  by  a  side  wind. 

Rule  refused, 
(a)  2  Barn.  &  Aid.  724. 
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Bmi  Court, 

Thomas  v.  Lewis  (Clerk).  ^^^ 

^HIS  cause  when  it  came  on  for  trial  was  partly  gone  into,  when  a  juror  ^^JlJ.'J^JJtJJ^^'j: 

was  withdrawn,  and  the  cause  was  referred  by  order  of  nisi  prius  to  arbi-  poMofreferrinya 

tration.     The  costs  of  the  cause  were  to  abide  the  event,  and  the  arbitrators  Uon;  thearbitra. 

was  empowered  to  set  out  the  bounds  of  certain  land.     The  arbitrators,  afler  to'dMM^^u^* 

examining  the  witnesses,  differed  as  to  making  the  award,  whereupon  it  was  dOTSit^SSTno 

referred  to  the  umpire,  who  said  he  was  unable  to  make  any  award  on  account  SJJS'ilt'ukeo 

of  the  conflicting  evidence,  and  the  time  for  makins:  the  award  was  accord-  ^*^  *  •econd 

^  time  for  trial  :— 

iogfy  allowed  to  expire.    The  plamtiff^  then  took  the  cause  down  a  second  ^eid,  that  the 

time  for  trial,  and  he  obtained  a  verdict.    In  taxing  the  costs,  the  Master  dis-  praraOin  ™wa»  ^ 

allowed  all  the  costs  of  the  first  trial.     A  rule  having  been  obtained  calling  ^^ortiM  flnt  * 

on  the  defendant  to  shew  cause  why  the  Master  should  not  review  his  ^'^ 


CkiUon  shewed  cause. — ^This  case  comes  within  the  general  rule,  that  where 
a  juror  is  withdrawn,  each  party  pays  his  own  costs.  The  case  of  Payne  v. 
BaHty  (a),  where  the  costs  of  a  former  trial  were  allowed,  may  be  distin- 
^tshed  from  the  present,  as  there  it  was  owing  to  the  perverseness  of  the 
defendant  that  the  cause  was  taken  down  a  second  time  for  trial.  The  same 
ofaserration  may  be  applied  to  Poole  v.  Selwood  (6).  The  case  of  Burchall 
V.  BaUamy  (c)  will  also  be  relied  on,  where  this  Court  said,  that  for  the 
future,  in  all  cases  where  a  trial  goes  off"  without  the  fault  of  the  parties,  and 
the  cause  is  a  second  time  tried,  that  the  costs  of  the  first  trial  should  be 
aOowed  to  the  party  ultimately  prevailing.  That  rule  however  has  not  been 
acted  on  since,  as  will  be  seen  on  reference  to  the  case  of  Smith  v.  Haile  {d). 
TbepoinC  has  since  been  finally  determined  in  the  case  of  Seally  v.  Powiii  (e). 
It  is  tme  that  that  case  may  be  distinguished  from  the  present,  but  the  judg- 
inent  of  PaiieMon^  J.,  is  conclusive  as  to  this  case  also.  Edwards  v.  Brown  (/) 
may  also  be  cited  against  the  present  rule.  It  is  clear  there  has  been  no  fault 
on  the  part  of  the  piesent  defendant,  and  therefore  the  costs  of  the  first  trial 
will  not  be  allowed. 

F.  WilUams,  eonira. — This  case  stands  in  some  respect  by  itself,  on  its  own 
peculiar  circumstances,  and  as  it  is  clear  that  the  plaintiff*,  who  was  ultimately 
successful,  was  right  in  bringing  his  action,  the  Court  will  grant  this  rule, 
unless  there  is  any  authority  against  it.  The  rule  as  laid  down  to  be  followed 
for  the  future  in  the  case  of  Burchall  v.  Bellamy  is  expressly  m  favour  of  this 
^plication,  and  it  is  immaterial  whether  that  rule  has  since  been  departed 
from.  It  will  however  be  observed,  that  that  rule  has  in  fact  not  been 
departed  from,  if  the  case  of  Lord  Mountcharles  v.  York  (^)  is  referred  to. 
The  principle  on  which  each  party  pays  his  own  costs,  in  cases  where  a  juror 
is  withdrawn,  is,  that  the  parties  consent  to  consider  the  case  as  a  drawn  battle. 
That  principle  does  not  apply  to  the  present  case,  where  the  juror  was  with- 

(a)  3  Brod.  &  Bing.  304.  7  Moore,  147.        372.   S.  P.  Waiie  v.  Spurgin,  4  Dowl.  P.  C. 

(A)  1  Price,  3 10.  575. 

(e)  5  Burr,  2693.  (/)  1  Howl.  P.  C.  282.    1  Cromp.  &  Jer. 

(rf)  6  Tenn  Rep.  71.  354.     I  Tyr.  281. 

(r)  1  Har.  ft  WoU.  118.    3  Dowl.  P.  C.  (jf)  1  Lord  Ken.  341. 
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Baii  Ctwrt, 
Thomas 

V, 

Lvwis. 


drawn  for  the  purpose  of  referring  the  case  to  arbitration.  As  the  costs  were 
directed  to  abide  the  event,  it  is  clear  that  the  parties  did  not  intend  to  con- 
sider it  a  drawn  battle.  The  cases  of  Poole  v.  Selwood^  and  Payne  y.  Bailey, 
are  nearly  similar  cases  to  the  present,  and  there  the  costs  of  a  former  trial 
were  allowed  to  the  party  ultimately  successful.  The  cases  of  Sparrow  y. 
Turner  (A),  and  Harrison  v.  Bennett  (t),  where  a  previous  trial  went  off  for 
want  of  jurors,  are  also  authorities  in  favour  of  this  application.  Seally  v. 
Powis  is  entirely  distinguishable :  that  was  a  case  where  the  first  trial  went  off 
by  the  act  of  the  judge,  who  took  on  himself  to  decide  that  the  cause  should 
be  a  drawn  battle. 


Coleridge,  J. — It  does  not  appear  that  there  is  any  case  directly  in  point, 
and  I  must  therefore  decide  this  case  on  principle,  and  it  seems  to  me  that 
the  principle  is  more  correctly  stated  in  the  case  of  Seally  v.  Powin^  and  that 
this  rule  must  therefore  be  di8chai««d,  but  not  with  costs.  At  the  time  when 
the  juror  was  withdrawn,  the  parties  did  not  contemplate  having  again  to  come 
before  a  jury.  Now  on  the  arbitmlors  being  unable  to  make  any  award,  if 
(he  cause  had  stopped  there,  it  would  have  been  the  simple  case  of  a  juror 
having  been  wiUidrawn,  and  each  party  woukL  have  paid  his  own  costs;  it 
would  then  have  been  an  ordinary  case.  However,  the  plaintiff  instead  chooses 
again  to  go  down  to  trial,  and  I  cannot  see  why  he  is  to  say  that  he  is  therefore 
entitled  to  the  costs  of  the  first  trial.  I  do  not  see,  where  there  wus  no  fault 
on  the  part  of  the  defendant  at  the  first  trial,  why  his  case  is  to  be  altered  by 
what  has  occurred  at  the  second  trial.  Both  parties  have  agreed  to  a  mode 
of  settling  their  dispute  which  has  doubled  their  expenses,  but  then  it  has  not 
been  by  the  default  of  either,  but  by  mere  accident. 


<A)  3  WiU.  866. 


Rule  discharged,  without  costs. 
(0  1  Dowl.  P.  C.  627. 


An  liBdaTit  in 
•apport  ofn  mo* 
tk>n  by  which  a 
penon  %et\M  to 
be  mmde  party  to 
acauM  sworn  be- 
fore a  Commie* 
eionerwho  ie 
clerk  of  his  own 
Attorney,  it  good.' 


Doe,  d.  Grant,  v.  Roe. 

n|^HIS  was  a  rule  calling  on  the  lessor  of  the  plaintiff  to  shew  cause  why  the 
judgment  against  the  casual  ejector  should  not  be  set  aside,  and  the  land- 
lord be  admitted  to  defend  the  action,  on  the  ground  that  he  had  never  been 
served  with  a  copy  of  the  declaration. 

Hvmjrey^  on  shewing  cause,  took  a  preliminary  objection  to  the  affidavits 
on  which  the  rule  nisi  was  granted,  that  the  commissioner  before  whom  ihef 
were  sworn  was  clerk  to  the  attorney  who  made  the  application,  contrary  to 
the  rule  of  Court,  H.  T.  2  W.  4,  I.  6  (a). 

Archbold^  contra. — The  attorney  in  this  case  is  not  attorney  on  the  record, 
but  is  attorney  to  the  landlord,  who  is  seeking  by  this  rule  to  be  made  a 
party.     It  is  not  a  case  therefore  within  the  rule. 

Coleridge,  J. — I  think  I  must  hear  the  affidavits, 
(a)  1  Dowl  P.  C.  184. 
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Doe,  d.  Smith  and  Others,  v.  Roe. 

TJDALL  moved  for  a  rule  mn  for  judgment  against  the  casual  ejector.  The  iB^ejectment  by 

affidavit  on  which  he  moved  merely  stated  a  service  of  the  declaration  by  where  tiMmort. 

stiddn^  it  up  on  the  premises,  as  no  one  was  to  be  found  in  possession.    The  p^iVTeeping 

person  who  in  fact  had  possession  was  a  mortgagor,    who  was  purposely  .voidVe^ice'a^ 

keeping  out  of  the  way,  and  the  lessor  of  the  plaintiff  was  the  moitgagee,  J^JJ^iarthe"*** 

and  brought  the  action  to  obtain  possession  under  the  mortgage  deed.  It  was  fJ*"j%aJ[rjr._- 

contended,  that  the  case  was  distinguished  from  those  cases  where  a  service  UeU,  that  a  ser. 

by  merely  sticking  up  the  declaration  on  the  premises  was  held  an  insufficient  ntion  by  mrniy 

service,  as  the  lessor  of  the  plaintiff  not  being  a  landlord,  could  not  proceed  nnmiMe  wu  euf 

under  the  statute  11  Geo.  2,  c.  19,  s.  16,  nor  could  be  proceed  as  on  a  vacant  „!«  «<l?forj^d^< 

possession,  as  it  was  not  clear  that  the  premises  were  legally  vacant.    The  ™Sla  SiSw!^* 
premises  being  locked  up,  the  lessor  of  the  plaintiff  could  not  get  possession 
witfaoat  usin^  such  violence  as  woukl  amount  to  a  fordble  entry. 

PATTBsoif,  J.,  granted  a  rule  mn,  and  directed  that  it  should  be  served  by 
stickiDg  it  up  on  the  premises. 

Rule  nm  granted. 

Ihe  mie  was  subsequently  made  absolute,  no  cause  being  shewn. 


Doe,  dem.  Buttram,  v.  Roe. 

/1 6^LE  moved  for  judgment  against  the  casual  ejector.    The  declaration  An  eckDowirdg. 

had  been  served  ou  the  premises  on  a  person  who  was  living  with  the  MWedomhaM^- 

tenant  in  possession  before  the  term,  but  not  on  the  tenant  herself.     On  the  ^^\  u,^  dayV«- 

12di  oT  January,  a  letter  was  received  by  the  post  by  the  attorney  for  the  ^^^^^r^tH 

lessor  of  the  plaintiff,  from  the  attorney  of  the  tenant,  dated  the  10th  of  SjjIf^Jj;",!;,^ 

Jamcory.  saying  he  had  received  the  declaration  and  .notice  .which  iiad  l^tn  •nfflcient  to  grant 

,.  r««^-,/.*  1^  »^t  '  ■  mle  utti  for 

served  oo  the  tenant.    The  Ilth  of  Jati»wry  was  the  first  day  of  the  term.  jndgment. 


Pattbson,  J. — ^You  may  take  a  rule  fiisi. 


(a)  Src  the  neit  ease. 


Rule  nisi  granted  (a). 


Doe,  deni.  Notting,  v.  Roe. 

^AUNDERS  moved  for  judgment  against  the  casual  ejector.    The  decJara-  An  acknowiedg. 

tion  was  served  on  the  6th  of  January^  on  the  daughter  of  the  tenant  on  dated  on  the  uni 

the  premises.     A  letter  had  been  received  by  the  post  by  the  attorney  for  the  the  Mr^oeofa 

lessor  of  the  plaintiff,  dated  on  the  first  day  of  the  term,  from  the  attorney  ^^^^^h!\d 

•ufficient. 
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Bail  Court,     to  the  tenant,  saying  that  the  tenant  had  brought  the  dechuration  served 

NoTriNOy 
1^02,  Pattbson,  J.,  granted  a  rule. 

Rule  granted  (a). 

(«)  Set  the  pie? ions  case. 


Grindall  v.  Godhan. 

loanwUoafor    HHIIIS  was  an  action  for  money  expended  for  the  defendant's  wife  from 

115i:,b«foratti«       X        ,  _  •        r«L  .  .  1.1 

trial  ib«  drfead.  whom  he  was  Separated.    There  were  seven  items  in  the  account  claimed, 

•boufa  ^puto  *  amounting  to  1 15/.,  and  before  the  trial  the  defendant's  counsel  intimated  be 
hu  ik^iuyt^  should  contest  the  whole,  and  also  that  he  should  contend  that  the  defendant 
Xxihtt^'x^lu^^  ^**  "®^  ^y  ^^^  liable  for  any  part.  The  defendant's  attorney  expected  there 
facts  were  iinin»-    would  be  seven  wltncsses  examined  for  the  plaintiff,  and  there  was  one  wit- 

diatcly  admitted,  *  ' 

aod  the  point  of    ness  for  the  defendant,  and  he  accordingly  gave  briefs  to  two  counsel.    At 

ibr  the  Conrt        the  last  assizes  for  Yorkshire,  1835,  when  the  cause  was  called  on,  the  defend- 

that^ulrdefeDd-    ant's  oouusel  immediately  agreed  to  a  verdict  for  the  whole  amount  claimed, 

to  tb^  mtuofem-  Bubject  to  the  point  of  law,  whether  the  defendant  was  liable  under  the  cir- 

S^iirteua?**"  cunistances-    Th«  cause  was  argued  in  Michaelmat  Term  last,    and  the 

Court  determined  that  the  defendant  was  not  liable  (a).    The  Master  in 

taxing  the  defendant's  costs  refused  to  allow  the  expenses  of  more  than  one 

counsel  at  the  trial.    A  rule  having  been  obtained  calling  on  the  plaintiff  to 

shew  cause  why  the  Master  should  not  review  his  taxation, — 

Cresswell  shewed  cause. — It  is  clear  by  the  agreement  between  counsel  at 
the  trial,  immediately  the  cause  was  called  on,  that  the  defendant  had  no  real 
defence  to  the  difierent  items,  and  that  he  rested  the  case  solely  on  the  point 
of  law.  Under  such  circumstances,  one  counsel  would  have  been  sufficient, 
and  therefore  the  Master's  taxation  was  right 

ffightmtm^  contra.— The  question  taming  on  a  point  of  law  is  the  very 
reason  why  two  counsel  should  be  employed.  It  would  depend  on  the  par- 
ticular circumstances  under  which  each  item  of  amount  daimed  was  paid 
whether  the  defendant  vras  liable. 

pATTESON,  J. — I  confess  that  I  am  unwilling  to  interfere  vrith  the  Master's 
discretion  in  a  matter  that  depends  on  his  discretion,  but  peculiarly  so  in  tax- 
ing costs,  or  in  ordering  a  sum  of  money  to  be  paid  for  any  particular  thing* 
I  think  however  that  I  can  form  some  judgment  in  this  case,  and  I  think  that 
the  Master  should  have  allowed  the  expenses  of  the  two  counsel.  There  is  a 
course  which  is  oflen  taken  at  the  assizes,  which  I  am  also  very  unwilling  to 
prevent,  I  mean  when  counsel  agree  together  to  admit  the  facts  of  a  case.  I 
therefore  think  that  if  the  Master  is  to  form  his  judgment  as  to  the  necessity 
of  having  two  counsel,  because  the  facts  of  the  case  are  admitted,  it  would  be 

(a)  See  the  caae  2  Har.  &  Wol. 
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recogoistn^  an  inconyenient  ground  of  decision.  He  should  look  rather  at  BaiiOmH. 
the  probability  of  the  facts  being  contested.  Here  therefore*  although  I  am  o^[I^u. 
unwilling  to  interfere  with  his  decision,  the  rule  must  be  absolute.  _  «• 

OOOXAM. 

Rule  absolute. 


Ex  parte  French. 

^JG£/rAM7\r  moved  to  re-admit  an  attorney  without  the  usual  notices.    On  t^'j^STIful'S 
the  31st  of  January,  1835,  the  Court  had  made  a  rule  that  he  should  be  tob«r«-«dinitt«d. 
re>adiDitied  without  payment  of  the  arrears  or  duty  or  of  any  nne.    That  rule  acted  on  u  for 
had  not  been  immediately  acted  on,  as  the  attorney  broke  his  leg,  and  was  for  ■ooouJtofiUnMB, 
some  time  confined  in  consequence.     Not  kuowiug  it  was  necessary  the  rule  mi  giving 
should  be  acted  upon  within  a  year,  the  attorney  had  suffered  that  time  to 
apire  without  taking  out  his  certiticatey  which  rendered  this  applkation  neces- 
sary.   He  had  not  practised  in  the  interval. 

PiTTEsoN,  J. — He  may  be  re-admitted  on  payment  of  the  arrears  of  duty 
since  the  previous  rule  for  his  re-admission. 

Rule  accordingly. 


riiig  th« 
Botisei. 


Close  t;.  Parker. 

THIS  was  an  action  for  criminal  conversation  with  the  plaintiff's  wife.   The  serriea  or «  writ 
defendant  had  last  resided  in  the  house  of  the  plaintiff,  from  whence  he  a««?S'X°dte^° 
eloped  in  October^  1 834,  and  it  could  not  be  discovered  where  he  was  now  living.  ^°t£u«hThL'^' 
A  person  named  Lee  received  some  rents  for  the  defendant,  and  said  he  would  SSLionh/d^' 
fonrard  anything  to  him,  but  refused  to  forward  the  writ  of  summons  in  this  fondant  was  id 

^  °   ,  the  plaintiiTa 

action,  or  to  say  where  he  was.  own  house,  and 

though  it  wa»  of 
no  use  to  the 

ChUion  now  moved  for  a  rule  that  service  of  the  writ  of  summons  by  jJi^Ji^oSiK?^ 
deli?ery  to  Lee  should  be  good  service. — The  plaintiff  cannot  proceed  by  itbei^anactiiB 
distringa9,  as  the  last  place  of  abode  of  the  defendant,  where  the  calls 
ought  to  be  made,  was  the  plaintiff's  own  house,  and  it  would  be  absurd  to 
make  the  calls  there.  It  is  also  of  no  use  proceeding  by  outlawry,  as  the 
oljeet  of  the  plaintiff  is  to  obtain  a  verdict  previous  to  applying  to  parlia* 
ment  for  a  divorce  (a). 

PATTBsoiff,  J.— In  the  case  of  Hickman  v.  Dallinwre  (6),  the  Court 
granted  a  duMngast  although  the  three  calk  had  not  been  made,  but  there 
the  defendant's  house  was  his  own.  The  difficulty  that  the  plaintiff  is  under 
is  not  a  reason  why  I  should  grant  this  rule.  It  would  be  going  too  far  were 
I  to  do  so. 

Rule  refused  (c). 

(a)  See  VLay  «.  Dow.  5  Dowl.  P.  C.  310 ;  and  Hardimi  v.  Mannert,  2  Har.  A,  Wol.  80.  * 
1  H«r.  &  Wol.  524.    4  Dowl.  P.  C.  278. 
See  thii  case  again  in  Eaiter  Tenn»  poat 
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BmUOmrt. 


Ifa 

Tkted  u  a  locoe 
aod  vaxabond 
nnder  6  0. 4,  e. 

quaiter  apMloo*, 
the  eoavietinj; 
mngittnto  aftnr 
the  appeal  ia  de- 
cided cannot  r»- 
enmmit  him  for 
thereat  of  the 
timeorhtafanpii" 


Ex  parte  Moore. 

J^QORE^  OD  the  IMh  of  April  last,  was  convictecl  by  a  magistraie  as  s 
rogue  and  vagabond,  and  sentenced  to  three  months'  impriaonnient, 
under  the  staL  5  G.  4»  c.  83.  He  entered  into  the  requisite  recognizances  to 
make  his  appeal  to  the  Sessions,  and  was  discharged.  At  the  Sessions  the 
matter  was  called  on,  and  though  a  material  witness  was  absent,  the  Coart 
refused  to  put  off  the  appeal,  and  it  was  in  consequence  struck  out.  The 
witness  shortly  afterwards  appeared,  and  the  Court  refused  to  hear  the  appeal 
The  magistrate  who  originally  convicted  Moore  then  issued  a  warrant  to 
apprehend  him,  and  he  was  committed  to  Bridewell  for  the  remainder  of  the 
three  months,  beyond  the  few  days  he  in  the  first  instance  remained  in  prison. 

J.  Payne  moved  for  a  habeas  corpui  to  the  keeper  of  Bridewell  in  order 
that  Moore  might  be  discharged.  He  submitted  that  by  Che  14th  section  of 
the  Stat.  5  G.  4,  c.  83,  it  was  the  duty  of  the  Court  of  Quarter  Sessions  to 
issue  a  warrant  for  the  apprehension  of  Moore ^  and  that  not  having  done  so, 
the  magistrate  who  originally  convicted  him  could  not  do  so,  he  being 
functus  officio, 

PATTBsoif,  Jm  granted  the  writ. 

J.  Payne  the  next  day,  on  Moore  being  brought  up,  moved  that  he  might 
be  dischaiged,  and  produced  an  affidavit  that  notice  of  the  writ  had  been 
served  on  the  convicting  magistrate.  He  referred  to  the  eases  The  King  v. 
the  Justices  of  Middlesex  (a).  The  King  v.  Bhxham  (6),  and  The  King  v. 
The  Justices  of  fFarwickshire  (c). 

Patteson,  J. — ^I  think  this  is  a  clear  case,  and  the  party  may  be  discharged. 

(a)  3  Nev.  ft  Mao.  1 10.  5  B.  ft  Adol.  1113.    («>  1  Adol.  ft  EL  386.  3  Ner.  ft  Man.  385. 
(c)  1  Uar.  ft  Wol  18.    3  Adol.  ft  SL  768.    4  Hew,  ft  Mao.  370. 


Doe,  d.  Hayne  and  Others,  v.  Roe. 


Bernce  of  »  de- 
claration in  eject- 
ment on  the  fe«- 
•eeofthepTemi- 
■ei.  which  tie  uin- 
ally  underlet  to 
weekly  tenants, 
Imt  which  had 
bern  unoccupied 
■ome  time,  held 
guodwrvica. 


TAMES  moved  for  a  rule  to  shew  caase  why  the  service  in  this  ease  should 
not  he  deemed  good  service.  It  appeared  that  the  premises  sought  to  be 
recovered  were  divided  into  six  tenements,  and  had  all  been  let  by  deed  to 
one  person.  The  ejectment  was  brought  for  forfeiture  of  the  lease  by  non- 
payment of  rent.  The  lessee  usually  underlet  the  premises  to  weekly  tenants. 
There  had  been  personal  service  on  the  tenants  of  five  of  them.  Hie  sixth 
had  been  for  a  long  time  unoccupied,  and  the  declaration  had  been  fixed  on 
the  door  of  the  house,  and  had  also  been  served  on  the  lessee. 


Patteson,  J.— If  the  lessee  allows  the  premises  to  remain  unoccupied,  he 
may  himselfbe  considered  as  the  tenant  in  possession .  You  may  take  your  rule. 


Rule  granted. 


ddiif. 
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BrnH  Omri, 

Ex  parte  Missing. 

J^ARTTN  moved  to  strike  an  attorney  off  the  rolls  on  his  own  request  JJtJJSiS^be 

The  affidavit  on  which  he  moved  did  not  stale  the  object  the  attorney  JJJJ^^I^^JlJj^ 
had  in  view  in  being  struck  off  the  rolls,  which  it  wai?  submitted  was  not  •tata  r 
necessary,  though  usually  inserted  in  the  affidavit. 

Patteson,  J. — It  is  the  usual  practice,  and  I  think  I  can  see  a  reason  why 
that  practice  should  be  adhered  to.  If  a  person  has  no  particular  object  in 
view,  he  can  get  off  the  roll  by  not  taking  out  his  usual  certificate,  which 
would  render  his  special  application  unnecessary.  It  will  be  better  to  add  to 
the  affidavit  what  object  the  party  has  in  being  struck  off  the  roll. 

Rule  refused. 


Ex  parte  Black. 

\Y0RDSWOMTH  applied  on  the  23rd  of  January  to  allow  Mr.  Black  to  ^JJ^^;^,, 
file  the  affidavit  in  the  Master's  office,  required '  by  rule  6  of  Hilary  the  new  rai«  for 
Tenn  last  (a),  previous  to  his  re-admission  as  an  attorney  of  this  Court  on  or*  uorniM?!." 
the  last  day  of  the  present  Term.    The  affidavit  ought  to  have  been  filed  L'SS^YUuter^*' 
beioTe  the  Term,  which  commenced  on  the  11th  oi  January  ;  but  on  going  to  ^^^^St^ 
the  Master's  oflQce  on  the  20th  of  January^  Mr.  Black  first  learnt  that  such 
an  affidavit  oug^ht  to  have  been  filed  before  the  Term.    It  was  submitted  that 
smilar  applications  had  been  granted  last  Term,  when  it  appeared  that  parties 
had  been  unacquainted  with  the  new  rule  (6). 

Patteson,  J. — No  simikr  application  has  been  made  so  late  in  the  Term 
as  the  present »  and  I  should  have  hoped  that  by  this  time  the  new  rules  bad 
become  well  known  to  every  one ;  but  if  the  affidavit  shews  that  all  has  been 
done  that  was  necessary  before  the  new  rules,  this  application  may  be 
allowed. 

Rule  granted. 
(«)  1  Ear.  ft  WoL  639.  (6)  See  Ez  pute  Bltmt,  5  DowL  P.  C.  231. 


Ex  parte  Collins. 

^ALL  on. the  last  day  of  term  moved  to  re-admit  an  attorney.     It  was  tJH^^^^^^' 

stated  in  the  affidavit  on  which  he  moved,  that  since  he  took  out  his  last  ^"°^^  ^'"^  ■» 
certificate  he  had  only  practised  in  one  particular  instance.     It  appeared  also  tfe  r^miMioa 

of  an  attoniey. 

Sfinhig,  that  IIm 
eopy  of  the  afidavit  which  U  to  be  l«ft  with  the  chief  juttioe't  clerk  previous  to  the  re-adniaeion  of  ao 
attoraey  oittit  poeitively  be  left  before  the  term. 
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thai  the  affidavit  required  by  the  rule  Hilary  Term  last^  s.  6  (a),  had  been 
filed  at  the  Masters  office  the  day  before  the  term,  bat  the  copy  of  the 
affidavit  had  not  been  left  with  the  Chief  Justice's  clerk  until  the  first  day  of 
the  term.  It  was  submitted  that  it  was  impossible  to  do  that,  as  it  could  not 
be  done  of  course  until  after  the  affidavit  itself  was  filed*  [Pattbson,  J. — 
Could  it  not  have  been  left  the  same  day  ?  Is  it  accounted  for  why  it  was 
not  ?]     No,  it  is  not 


Sardine^  on  the  pert  of  the  Law  Sodety,  opposed  the  re-admission  on  an 
affidavit  shewing  that  the  party  had  practised  in  other  instances  besides  the 
one  referred  to,  and  contended  that  the  rule  ought  moreover  to  have  been 
complied  with  by  leaving  the  copy  of  the  affidavit  before  the  term  with  the 
clerk  of  the  Chief  Justice. 

Ball  requested  time  to  answer  the  affidavit  as  to  the  practising,  and  that 
the  matter  might  be  heard  at  chambers  during  the  vacation. 

Patteson,  J. — In  ei  parte  Owen  (6),  the  Court  said  that  that  could  not  be 
done  at  chambers ;  it  will  therefore  be  better  the  matter  should  stand  over 
until  next  term.  Fresh  notices  had  better  be  given  for  his  re-admission 
then,  as  I  think  the  rule  for  the  re-admission  ought  to  be  refiised  now  on 
the  technical  ground. 

Rule  refused. 


(a)  1  Bar.  &  Wol  639. 


(6)  IDowLP.C.SU. 


Robins  v.  East. 


ifiMneiajoinwi    TSSUE  was  joined  in  this  cause,  which  was  a  country  cause,  on  the  7th  of 

in  a  country  JL_  iaU'I.  •#n"'jm  jii-i«    A«ii»  i.     i  «     « 


neouDtTY 
caow  in  Trinity 
Term,th«  d^fenil- 
•nt  canuot  have 
Judgment  as  in 
caaeofnonaaitia 
HUarff  Term. 


June  last,  which  was  in  Trinity  Term,  and  the  plaintiff  had  not  proceeded 
to  try  it  at  the  last  assizes. 

Knowles  now  moved  for  judgment  as  in  case  of  nonsuit,  and  referred  to  a 
case  which  he  understood  Littledale,  J.,  had  decided  last  term  (a),  which 
was  an  authority,  he  believed,  for  moving  for  the  rule. 


Cur.  adv.  vult. 


Patteson,  J.,  the  next  day  (June  12th).— I  have  spoken  to  my  brother 
Littledale^  and  he  says  he  did  not  intend,  in  the  case  referred  to,  to  alter 
the  practice  of  the  Court.    It  is  quite  clear  this  rule  cannot  be  granted. 


(a)  Bobmmm  v.  Ta^,  2  Har.  &  Wol. 


Rule  refused  (6). 

(i)  See  Oovfflas  ▼.  mim,  4  Dowl.  P.  C. 
559,  &  HeaU  v.  Ofr/it ,  5  Dowl.  P.  C.  294. 
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Lover  v.  Tolmin.  '"^ 

JRCHSOLD  moved  to  have  a  sam  of  money,  which  was  deposited  in  Uea  a  ml*  ftir  th*  d«- 

of  bail,  under  the  stat.  7  and  8  Geo.  4,  c.  71,  paid  over  to  the  defendant,  nSn^oDtor* 
a  verdict  having  been  foond  for  him  in  the  action.  The  only  questbn  was,  S^S^^rCiiIlt 
whether  the  rule  might  be  absolute  in  the  first  instance.  a  rui*  aiai  oniy. 

Pattsson,  J. — The  rule  must  be  a  rule  nisi  only  (a). 

Rule  nisi  granted, 
(a)  a  p.  mid  V.  Riekmm,  1  Hu.  &  WoL  670. 


Doe,  dem.  Sheppard^  v.  Roe. 

^EVILLE  moved  for  judgment  against  the  casual  ejector.    The  notice  at  serriM in ^tet- 
the  foot  of  the  declaration  was  addressed  to  two  persons,  father  and  son,  "^^^l^^u^^ 
who  were  both  in  possession  of  the  premises.     The  father  only  had  been  ^^"^^qq) 
served,  and  he  siud  that  his  son  was  only  in  possession  as  his  servant.  ^^  mmau  tMid 

food. 

Pattsson,  J. — ^That  is  sufficient ;  at  all  events  they  are  joint  tenants. 

Rule  granted. 

Doe,  dem.  Walters  and  Others,  v.  Roe. 

IfC.  MA  HON  moved  for  judgment  against  the  casual  ejector  on  an  affi-   An,||,j-^.j„ 

davit  intituled  **  Doe,  on  the  demise  of,  &c."  instead  of  **  demises."  rapport  of*  mo- 
He  submitted   that  as  the  declaration  was  annexed,    the  omission  was  inmui^^D.^^ 

.      .   1  on  the  demlMf, 

immaterial.  Ac."  lottaad  of 

••  demiwt,"  with 

Pattsson,  J. — I  think  you  may  take  a  rule.  ainnoirbaidr 

good. 

Rule  granted  (a). 
(a)  Sre  the  next  caie. 

Doe,  d.  Watson,  v.  Roe. 

^OMLINSON  mm^  for  the  landlord's  rule  in  this  ejectment,  calling  on  An  kfldaTit  in 

the  tenants  to  find  security  under  the  stat.  1  G.  4,  c.  87,  on  an  affidavit  in-  tton^e^ro^rt 

tituled  -  Doe  v.  JRoe,"  not  mentioning  the  name  of  the  lessor  of  the  plaintiff.  SSl^t^tSSJ''' 

That  name  however  appeared  from  the  declaration  which  was  annexed  to  the  h^iibadTtholl^h' 

affidavit.  Uie  deeUntlon 

WMtancstd. 

Pattsson,  J.-^That  is  not  sufficient,  the  affidavit  must  be  amended. 

Rule  refused  (a). 

(a)  Sre  the  last  case. 
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gmlnst  th«  eatoal 
«|aetor  granted, 
tnoof h  the  decU. 
ration  WM  intitu- 
led of  a  year 
whicli  had  not 
yetaniwd. 


Doe,  d.  Wills,  v.  Roe. 

'PHE  declaration  in  this  ejectment  was  intituled  by  mistake  in  the  8th  year 
of  the  King*s  reig^  instead  of  the  7th.    The  notice  at  the  foot  was  dated 
the  5th  of  January^  1837,  requiring  the  tenant  to  appear  in  the  then  next 
Hilary  Term. 

Cooper  first  moved  to  amend  the  declaration  by  inserting  the  right  ye&r 
of  the  reign,  and  was  refused  by  Patteson,  J. ;  but  aflerwards,  on  the  autho- 
rity of  the  cases  of  Doey  d.  Gotdand,  v.  Roe  (a),  and  DoCy  d.  SmUherSy  v. 
Roe  (6),  moved  for  judgment  against  the  casual  ejector. 

Patteson,  J. — The  mistake  is  of  no  consequence,  for  when  the  tenant 
appears  he  accepts  a  good  declaration.     The  rule  may  be  granted. 


Rule  granted. 


(a)  5  Dowl 

(6)  4  Duwl.  P.  C. 


P.  C.  273. 

374,  and  see  Z)oe  ▼.  Roe,  2  Dowl.  P.  186. 


l.Awr!torAa(«af 
eorpM  havinff 
been  Mraonally 
■ervea  in  F^mtee, 
nnder  the  autho- 
rity of  the  French 
Courts,  thlt  Court 
reftieed  to  prant  a 
rale  absolute  in 
the  first  instiinoe 
for  an  attach- 
ment for  a  con- 
tempt even  nnder 
■pecial  cifcum- 
•tancrs. 

X.  Nor  can  a 
warrant  be  grant- 
<h1  nnder  the 
■tot.  66  G.  3.  c. 
1110. 


Ex  parte  Wyatt. 

TN  June  last  a  kahean  corpus  was  obtained  on  behalf  of  Thomas  Wyait, 
directed  to  William  Henry  Rochfort  and  Elizabeth  Grey  Wt/atty  the  latter 
of  whom  was  the  wife  of  the  applicant,  to  produce  before  the  Court  Henry 
Herbert  Wyatt y  the  son  of  the  applicant  It  was  obtained  on  the  ground 
that  Mrs.  Wyaii  was  living  in  adultery  with  Mr.  Rothfort  at  Calais.  On 
the  writ  being  applied  for,  it  was  intimated  that  the  French  Courts  would 
recognise  and  give  effect  to  it :  when  obtained,  it  was  taken  over  to  France, 
and  proceedings  were  instituted  against  the  defendants  in  the  Court  of 
Boulogney  within  the  jurisdiction  of  which  Calais  was  situated,  Recording 
to  article  2123  of  the  Code  Civil  (a).  A  decree  was  obtained  under 
those  proceedings  ordering  fF.  H.  Roehfort  and  Mrs.  Wy€at  to  obey  the  writ. 
It  appeared  by  the  aflidavits  in  support  of  the  present  application  that  that 
decree  was  conformable  to  the  laws  of  France.  It  then  became  necessary, 
according  to  the  law  of  .France,  to  serve  that  decree  on  the  defendant,  who 
had  removed  to  Paris.  The  decree  and  writ  of  habeas  carpus  were  served 
there  on  W.  H.  Rochfort  on  the  7th  of  December  last ;  and  it  appeared  by 


(a)  ITiat  article  is  at  follow  ■ : — '*  L'hypo* 
tbdqae  judiciare  r^iulte  del  jugements,  aoit 
oontradictoiies,  aoit  par  d^faut^  d^finitifs  ou 
proviaoires,  en  faveur  de  celui  qui  leg  a  obte- 
nua.  BUe  r^aulte  ausat  dei  reconnaiaaaooei 
ou  verifications,  {aitea  enjugement,  dea  aig- 
naiuiei  appos6e8  I  un  acte  obligmtoire  aoua 
aeing  privk 

'*  Elle  pent  a'ezercer  aur  lei  immeubl«*a 
actuels  du  d6biteur  et  aur  ceuz  qu^il  pounra 


acqu6rir,  lauf  aoasi  lea  modieationa  qui  leiDnt 
ci-aprdi  exprim6ei. 

'*  Lea  d^ciaiona  arbitralea  n'emportent  hv- 
pothdque  qn'autant  qu*eUea  aont  revStuei  de 
rordonnance  judiciara  d'ex^cution. 

<*  L.'hypothgque  ne  peut  pareillement  r^ 
aulter  dea  jugvmenti  rendua  en  pays  Stran- 
ger, qu'autani  qu'ili  ont  M  d6clarte  ex^cu- 
toirea  par  ua  tribunal  Fran^aii ;  saas  prSju- 
dice  desdiapositioascontraireaquipeuvent  lire 
dana  lei  lois  politique!  ou  dam  lei  traites.'* 


HILARY  TERM,  1837. 

Vfae  process  Terbal  of  what  was  done  on  that  occasion  that  he  refused  to 
deliver  up  Mr.  Wyatt*s  son  unless  he  was  paid  for  his  board  for  five  years 
past.  He  also  gave  as  an  excuse  that  the  boy  was  earninp:  one  guinea  a^ 
week  as  a  civil  engineer,  which  he  could  not  give  up.  Mrs.  WycUt  was  said 
to  be  unwell,  and  unable  to  see  any  one.  It  was  sworn  on  this  application 
that  every  thing  was  done  conformable  to  the  law  of  France  to  make  that 
a  good  service.  It  was  also  stated  that  by  the  French  laws  the  proceedings 
cottki  not  be  carried  any  further  than  that  servkse,  there  being  no  law  authoris- 
ing an  arrest  in  such  a  case.  Mrs.  fFyaU  had  had  a  child  by  W.  H.  RochforU 
and  an  action  had  been  commenced  against  him  by  Mr.  WyaU  for  criminal 
cooTersation.  M^.  H.  Boekf&rt  had  lately  come  over  to  this  country,  leaving 
Mrs.  fFyatt  and  her  son  behind,  and  having  been  arrested  for  debt,  was  now 
detaiued  in  the  King's  Bench  prison  on  two  detainers.  Since  he  had  been 
there  he  had  «aid  he  should  resist  the  authority  of  the  Court  as  much  as  he 
could.  He  was  endeavouring  to  find  bail,  and  it  was  eiqiected  he  would 
immediately  on  procuring  it  go  back  to  Franoe. 

/.  Bayley  now  applied  for  an  attachment  against  /PI  H.  RochforL — ^The 
object  of  the  applicant  in  this  case  is  to  attach  W,  H.  Rochfort  for  the  con- 
tempt in  not  obeying  tlie  writ  of  habeas  corpus  served  on  him  in  France,  It 
is  of  no  use  eflfecUng  a  fresh  service  now,  as  he  would  make  a  return  to  the 
)iaheas  corpus  that  the  applicant's  son  is  not  under  his  control.  It  is  necessary 
therefore  to  shew  that  the  service  of  the  habeas  corpus  in  France  was  such  that 
this  Coart  will  attach  him  for  a  contempt  in  not  obeying  it.  It  appears  from 
the  affidavits  that  this  service  was  a  good  service  according  to  the  French  law, 
and  being  so,  and  there  having  been  clearly  a  personal  service,  this  Court  vriU 
reoogmse  it,  although  it  was  effisdted  out  of  the  jurisdiction  of  the  Court. 
[Patteson,  J. — Before  granting  an  attachment  there  must  have  been  a 
good  service  of  the  writ,  and  I  do  not  see  how  I  can  say  this  was  a  good 
service,  having  been  effected  out  of  the  jurisdiction  of  the  Court.  Even  if  I 
ftcogniae  the  French  laws,  and  grant  that  the  service  was  properly  effected 
aecoidiog  to  those  laws,  still  it  remains  a  question  whether  that  service  is 
good  by  the  English  laws,  so  as  to  make  a  contempt  of  the  English  Court. 
The  place  where  the  service  was  effected  is  material.]  This  Court  will 
recognise  the  French  laws,  in  cases  where,  under  thoae  laws,  an  arrest  has  been 
made  vel  France  on  a  capias  in  an  action  commenced  in  this  country. 
[PiTTKaoN,  J. — ^In  that  case  the  party  is  arrested  under  the  authority  of  the 
French  Courts,  and  is  brought  here :  when  here,  he  is  in  custody  under  the 
writ  of  this  Court,  and  the  Court  will  not  require  by  what  means  he  is 
brought  here.]  The  case  of  Hapcraft  v.  Fearmor  (6),  though  differing 
from  the  present,  is  an  authority  for  this  application  (c). 
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Baii  Omrt. 

Ex  parte 
Wyatt. 


Pattbson,  J. — On  the  authority  of  that  case  you  may  have  a  rulenm  for 
an  attachment. 

J.  Bayley, — A  rule  nisi  will  be  of  no  avail,  as  it  is  probable  that  before  it 
can  be  made  absolute    W,  H,  Rochfort  will  obtain  bail  and  go  back  to 

<h)  I  Bin{C.378;  8  Moore,  424. 

(e)  See  also  fFtaiherhead  v.  ijtnd/fj  5  Dowl.  P.  C.  180. 
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Boff  Omrt.     Pronce.    It  it  ektf  that  the  applfcuit  has  a  right  to  tha  enstodj  of  his  own 
EiTmrto       ^^^  ^ud  this  Court  will  do  what  it  can  to  assiit  him.    Perhaps  a  warrant 
Wf  ATT.       may  be  granted  for  the  negleet  to  obey  the  writ  of  kabeOM  eorpui  nnder  the 
proriaions  of  the  stat.  56  Q.  S,  c.  100. 

Pattesok,  J. — It  is  dear  a  warrant  cannot  be  granted  under  that  ad, 
which  on  reference  to  the  first  section  appears  not  to  extend  to  the  case  of  a 
person  confined  in  Scotland,  and  therefore,  a  fortiori,  not  to  one  confitied  in 
France.  I  cannot  do  more  than  grant  a  rule  nin  for  an  attachment  I 
even  question  if  it  can  afterwards  be  made  absolute,  as  I  doubt  the  authority 
of  the  case  of  Hcpcrcft  ▼.  Fermor.  Yon  may  take  other  a  new  writ  of 
habeoM  corpUB  or  a  rule  tiui  for  an  attachment. 

New  writ  of  habeas  corpus  granted. 


HOTC^ARD  V.   GaNFIELD. 

ifawkiMH^at  T^HIS  was  an  action  on  the  warranty  of  a  horse.  At  the  trial  before  the 
hLi  e^^coeelluf  Under-sheriff,  it  became  a  material  question  on  what  day  one  of  the 
!!ft!irt^!!^^!t^  plaintiff's  witnesses,  who  was  a  farrier,  had  seen  the  horse.  He  deposed  to 
to<5?*hu*Svt-  •  certain  day,  and  on  his  cross-examination  said,  •*  I  have  no  memory  of  the 
d«nee  of  that  fact  day,  cxccpt  from  my  book:  I  know  from  my  book  it  was  the  1 6th.  When 
ed  unieuthe  J  looked  at  my  book  it  called  the  day  to  my  recollection."  On  his  re-ezami- 
^  '  nation  he  said,  ^  I  have  not  seen  the  book  for  some  time :  I  looked  at  the 
book  with  a  view  to  ascertain  the  date,  to  see  that  my  memory  did  not 
deceive  me :  I  had  recollected  the  day  before  I  looked  at  the  book."  It  was 
objected  at  the  trial,  that  this  evidence  of  the  day  when  the  witness  saw  the 
horse  could  not  be  admitted,  as  the  book  itself  was  not  produced.  The 
evidence  was,  however,  admitted,  and  a  verdict  was  found  for  the  plaintiff. 
A  rule  nisi  having  been  obtained  for  a  new  trial, — 

F.  F.  Lee  shewed  cause. — ^The  general  rule  no  doubt  is,  that  if  a  witness 
has  no  recollection  whatever  of  a  fact,  except  from  a  memorandum  in  a  book, 
that  that  book  must  be  produced:  Doe^  d.  Church,  v.  Perkins  (o),  1h 
King  v.  SL  Martin  s^  Leicester  (6).  This  case,  however,  is  taken  out  of  that 
general  rule,  as,  from  the  answer  given  by  the  witness  on  his  re-examination, 
it  is  clear  he  had  seme  recollection  of  the  date  besides  what  was  furnished 
him  by  the  book. 

Byles^  contra. — ^The  two  first  answers  of  the  witness  on  hb  cross-exami- 
nation alone  refer  to  the  state  of  the  witness  s  memory  at  the  time  of  the  trial, 
and  from  those  answers  it  appears  he  then  had  no  recollection  except  from 
his  book.  The  third  answer  on  his  cross-examination,  as  well  as  the 
answers  on  his  re-examination,  refer  to  the  state  of  his  memory  at  a  previous 
time.  Having,  therefore,  no  memory,  at  the  time  of  the  trials  of  the  day 
except  from  his  book,  it  ought  to  have  been  produced. 

(a)  3  Term  Rep.  749.  (6)  2  Adol.  ft  £1. 210 ;  2  Nev.  ft  HaB.202. 
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CoLnioos,  J. — ^It  19  dear  firom  the  efost-euuniiiatioD  of  the  witness  that  ^aii  Omrt. 
his  evicleiice  was  not  admissible  without  the  book  itself  being  produced.  It  HowIho 
is  argued  that  by  his  re-examiiiation  it  was  made  admissible ;  but  I  think  v. 

that  re-examination  onght  to  have  been  diiected  to  the  state  of  the  witness's      Canfuld. 
memory  at  Uie  time  of  the  trial,  whereas  it  was  directed  to  a  by-gone  time. 
The  book  therefore  not  having  been  produced,  this  rule  must  be  made 
abaohile. 

Rule  absolute. 


The  King  v.  The  Poor  Law  Commissioners. 

Kmg't  Bench. 

PREVIOUS  to  the  passing  of  the  Poor  Law  Amendment  Act,  4  and  5  W.  S;,£2IioM« 
4,  c  76,  the  parish  of  St.  Pancras  was  governed  by  a  select  vestry,  con-  '>»J«  n°*  power. 
sistin^  of  129  persons,  under  a  private  act,  59  6.  8,c.89.    These  vestrymen  w.i.c.76.J!°a9, 
were  elected  for  life,  and  were  bound  to  have  certain  qualifications.     By  s.  41  uon  ofVboiudof 
the  vestrymen  were  to  elect  annually  out  of  their  own  body  forty  directors  of  S^'fJS7/S^ 
the  poor.     These  directors  were  to  have  the  management  of  the  poor.    The  JjJ^'iIlJhr'iSiih 
vestrymen  were  to  have  the  raising  of  the  poor  rates.     The  parish  afterwards  ^  ^^^^^' 
adopted  the  Act  1  and  2  W.  4,  c.  60  (Sir  John  Hobhouse*s  Act),  by  which  it  ing  JrMdT  a 
was  enacted  that  one-third  of  the  vestrymen  should  go  out  of  office  every  ton  ander  a  locu 
year,  and  under  which  the  qualification  was  lower  than  that  required  by  the  *^ 
local  Act  (a).    On  the  25th  of  April  last  the  Poor  Law  Commissioners, 
without  obtaining  any  consent  on  the  part  of  the  parish,  or  of  the  directors  of 
the  poor,  made  an  order  that  the  relief  of  the  poor  in  the  parish  should  be 
administered  by  a  board  of  g^uardians  consisting  of  twenty  persons ;   and  that 
they  should  be  elected  and  constituted  according  to  the  provisions  of  the  stat. 
4  and  5  W.  4,  c.  76,  in  the  manner  set  forth  in  the  order.    The  right  of  the 
Poor  Law  Commissioners  to  make  this  order  in  the  parish,  governed  as  it  was 
by  a  local  act,  was  disputed,  but  twenty  persons  were  elected,  all  of  whom 
bad  previously  been  directors  of  the  poor  under  the  local  Act.     These  twenty 
persons  afterwards  met,  but  refused  to  act,  and  an  order  was  made  on  the  9th 
of  July  J  by  the  Poor  Law  Commissioners,  to  proceed  to  act  by  electing  a 
chairman  and  vice-chairman,  and  otherwise  obey  the  orders  of  the  Commission- 
ers.  This  order  was  unattended  to,  and  accordingly  a  rule  nisi  for  a  mandamus 
was  obtained,  on  the  part  of  the  Poor  Law  Commissioners,  to  enforce  obedience 
to  that  order;  notice  was  afterwards  given  under  the  106th  section  of  the 
Act,  by  two  of  the  persons  elected  guardians,  that  a  writ  of  certiorari  would 
be  moved  for,  to  remove  into  the  Court  of  King's  Bench  the  order  of  the 
25th  of  April  directing  the  election  of  the  guardians. 

Sir  F.  Pollock^  Prendergast,  Austin  and  Thomas^  in  Michaelmas  Term 
last,  shewed  cause  against  the  rule  for  the  mandamus. 

(a)  With  reference  to  the  adoption  of  Man.  425,  and  Tke  King  v.  The  Trutten  of 

thia  act  by  the  parish  of  St,  Pancrat,  see  the  the  New  Church   of  St.  Panrrae,   5  Nev.  & 

cases  of  The  Ktm^  t.  The  Chmvhwardent  of  Man.  219. 
Si.  Pmeero^  I  Adol.  ft  £1.  80;  3  Nev.  & 
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Kimg't  Ben^       Adoms^  ScTJt,  appealed  for  the  ex-offiao  gnardiaiM. 

Th«  KiHo 

^1^  p^  ^  Lord  Dbivmam,  C.  J.,  then  iDtimated  that  the  Coiut  had  great  diflknlty  in 

Commiwiun-    disposing  of  the  question  on  the  rule  for  the  mandamuB^  as  it  was  in  form 

^■*  drawn  up  for  a  fnandamuM  to  the  guardians  entitled  to  act  as  such  under  the 

Poor  Law  Amendment  Act,  and  that  on  the  mandamus,  issuing,  the  persons 

elected  niight  say  they  were  not  entitled  to  act  as  such  guardians. 

Sir  F,  Pollock^  according  to  the  notice  given,  then  moved  under  the  106th 
section  for  a  certiorari  to  bring  up  the  order  of  the  Commissioners  of  the 
25th  of  Aprily  the  rule  for  the  mandamus  being  allowed  to  stand  over. 

The  AUomey  Gerural^  Sir  William  FoUeit^  Wtghtman^  and  Tomlinson 
then  shewed  cause  in  the  first  instance  under  the  106th  section,  and  were 
answered  by  the  other  side.  The  arguments  on  both  sides  are  fully  adverted 
to  in  the  judgments  given. 

Cur.  adv.  vult. 

This  Term  the  Judges,  before  whom  it  was  argued,  delivered  their  judg- 
ments. 

CoLEKiDOE,  J. — ^Thid  was  a  case  in  which  the  Poor  Law  Commissioners 
for  England  and  Wales  shewed  cause  in  the  first  instance,  under  the  106th 
section  of  the  4  and  5  Will.  4,  c.  76,  against  a  rule  for  a  certiorari  to  remoTe, 
for  the  purpose  of  quashing,  au  order  issued  by  them  to  the  Board  of 
Directors  for  the  parish  of  St.  Pancras^  by  which  they  were  directed  to  elect 
twenty  guardians  of  the  poor  for  that  parish;  and  the  question  for  our 
decision  is  the  validity  of  that  order  under  the  circumstances,  few  in  number, 
which  I  am  about  to  state. 

At  the  time  of  issuing  the  order,  the  parish  was  and  ever  since  the  passing 
of  the  59  Geo.  3,  c.  39,  a  local  act,  had  been  under  the  government  of 
authorities  constituted  by  that  act  with  various  powers,  and,  among  others, 
with  that  of  administering  the  relief  of  the  poor,  and  a  Board  of  Directors, 
forty  in  number,  were  entrusted  with  the  immediate  management  of  that 
relief.  It  is  contended,  on  the  part  of  the  vestry,  that  this  local  act  prevents 
the  Commissioners  from  constituting  a  new  board  of  guardians  of  the  poor. 

On  the  part  of  the  Commissioners,  it  is  urged,  that  that  circumstance  does 
not  deprive  them  of  the  power  which  they  derive  for  this  purpose  from  the 
d9th  section  of  the  act.  It  is  enacted  by  that  section,  that  if  the  Commis- 
sioners **  shall,  by  any  order  under  their  hands  and  seals,  direct  that  the 
administration  of  the  laws  for  the  relief  of  the  poor  of  any  single  parish 
should  be  governed  and  administered  by  a  Board  of  Guardians,  then  such 
Board  shall  be  elected  and  constituted,  and  authorised  and  entitled  to  act, 
for  such  single  parish,  in  like  manner  in  all  respects  as  is  hereinbefore 
enacted  and  provided  in  respect  to  a  Board  of  Guardians  fur  united  parishes; 
and  every  justice  of  the  peace  resident  therein,  and  acting  for  the  county, 
shall  be  and  may  act  as  an  ex-officio  member  of  the  Board." 

The  whole  question  turns  upon  the  meaning  properly  to  be  given  to  this 
section.     It  will  be  observed,  that  it  does  not  in  direct  t'  rms  give  the  power 
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of  constituting  a  board  of  guardians   in  single  parishes,  but  rather  seeia^    iC%ns^9  Bmek. 
directed  to  the  election  and  attributes  of  such  board,  if  they  shall  exercise  the      TheKwa 
power  of  erecting  one.     But  assuming,  as  I  think  we  must,  and  which  has  v- 

not  been  contested  in  the  course  of  the  argument,  that  the  grant  of  such  a    Cominiasioii-' 
power  to  the  Commissioners  must  be  implied  from   the  language  of  this  «». 

section,  I  do  not  see  how  it  can  be  denied  that  the  words,  entirely  unre- 
strained as  they  are,  are  large  enough  to  extend  to  single  parishes,  under 
whaterer  circumstances  they  may  be,  and  so  to  authorise  the  order  in 
question  with  regard  to  St  Pancras. 

It  is  in  my  opinion  so  important  for  the  Court,  in  construing  modem 
statntes,  to  act  upon  the  principle  of  giving  full  effect  to  their  language,  and  of 
declining  to  mould  that  language  in  order  to  meet  either  an  alleged  convenience 
or  an  alleged  equity,  upon  doubtful  evidence  of  intention,  that  nothing  will 
indoce  me  to  withdraw  a  case  from  the  operation  of  a  section,  which  is  within 
its  words,  but  clear  and  unambiguous  evidence  that  so  to  do  is  to  fulfil  the 
general  intent  of  the  statute ;  and  also  that  to  adhere  to  the  literal  interpreta- 
tion is  to  decide  inconsistently  with  other  and  overruling  provisions  of  the 
same  statute.  When  the  evidence  amounts  to  this,  the  Court  may  properly 
act  upon  it,  for  the  object  of  all  rules  of  construction  being  to  ascertain  the 
meaning  of  the  language  used,  and  it  being  unreasonable  to  impute  to  the 
legislature  inconsistent  intents  upon  the  same  general  subject  matter,  what 
it  has  clearly  said  in  one  part  must  be  the  best  evidence  of  what  it  has  intended 
to  say  in  the  other ;  and  if  the  clear  language  be  in  accordance  with  the 
plain  policy  and  purview  of  the  wliole  statute,  there  is  the  strongest  reason 
for  believing  that  the  interpretation  of  a  particular  part,  inconsistently  with 
that,  is  a  wrong  interpretation.  The  Court  must  apply  in  such  a  case  the 
same  rules  which  it  would  use  in  construing  the  limitations  of  a  deed ;  it 
mnst  look  to  the  whole  context,  and  endeavour  to  give  efiect  to  all  the  provi- 
sioos.  enlarging  or  restraining,  if  need  be,  for  that  purpose  the  literal  interpre- 
tation of  any  particular  part.  Upon  an  attentive  consideration  of  the  several 
clauses  of  this  statute,  a  consideration  necessarily  the  more  attentive,  because 
one  of  my  learned  brothers  has  formed  a  different  opinion,  it  seems  to  me,  that 
the  general  words  of  the  section  in  question  must  receive  a  restrained  con- 
struction. It  will  be  necessary,  in  order  to  justify  this  opinion,  to  examine 
the  statute  more  in  detail  than  I  could  have  wished,  but  before  I  do  so,  I  think 
it  right  to  premise  a  remark,  which  must  be  borne  in  mind  in  order  to  give 
to  the  evidence  resulting  from  this  examination  its  due  weight.  The  remark 
is  this,  that  we  are  dealing  with  a  statute  which  has  reference  not  so  much 
to  the  common  law  as  to  a  lai^  number  of  previous  statutes;  that  its 
general  intent  is  in  accordance  with  them,  except  where  it  makes  out  in 
express  language  their  partial  repeal  or  modification.  I  find  it  therefore 
more  difficult  to  adopt  that  construction,  which  supposes  an  intent  to  repeal 
them,  as  to  other  important  but  unspecified  provisions,  by  implication.  The 
large  and  literal  interpretation  of  this  clause  will  certainly  become  more 
improbable,  if  it  shall  appear  to  be  at  variance,  not  only  with  the  clear  intent 
and  meaning  of  other  unambiguous  clauses  in  the  same  statute,  but  if  it  will 
also  have  the  effect  of  repealing  in  part  a  former  statute,  one  of  a  class  too 
manifestly  in  the  contemplation  of  the  legislature,  when  this  act  was  framed, 
expressly  subjected  to  its  operation  in  some  ])articulars,  and  expressly  saved 
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iTmgU  BmdL  from  it  in  tlie  main.    In  the  case  of  WUUamt  T4  frikkatd  (&),  LoTd 

Thel^*      Kenyon  uses  language  applicable  to  this  pait  of  the  sobjeoL    ^h,  cannot  be 

^-  contended  that  a  sobsequent  Act  of  P&riiament  will  not  control  the  proTisums 

Cvminb^ii-    ^  ^  P"^  statute,  if  it  were  intended  to  have  that  operation;  bnt  there  are 

en.  several  cases  in  the  books  to  shew,  that  where  the  intention  of  the  legislature 

was  apparent,  that  the  subsequent  act  should  not  have  soeh  an  operation, 

there,  even  though  the  words  of  such  statute,  taken  strictly  and  granunatiealty, 

would  repeal  a  Ibrmer  act,  the  Courts  of  Law,  judging  for  the  benefit  of  the « 

sulgect,  have  held  that  they  ought  not  to  receive  sueh  a  construction." 

The  first  section,  to  which  it  is  important  to  look  in  this  examinatioii,  is  tlie 
fifteenth,  which  describes  generally  the  powefs  and  dutiea  of  the  Commis- 
sioners. By  this,  although  the  administration  of  relief  to  the  poor  is  made 
sul]ject  to  their  direction  and  control,  yet  that  is  stiU  to  be  "  according  to  the 
existing  laws,  or  such  lavrs  as  shall  be  in  force  at  the  time  being."  Aod 
they  are  empowered  to  issue  orders  **  for  the  guidance  and  control  of  all 
guardians,  vestries,  and  parish  officers."  The  term  **  guardian,"  by  the 
109th  section  (the  interpretation  clause)  including  **"  any  visitor,  directoi; 
or  other  officer  in  a  parish,  appointed  or  entitled  to  act  as  a  manager  of  the 
poor,  and  in  the  distribution  or  ordering  of  the  relief  to  the  poor  under  any 
local  Act  of  ParliaroenL"  The  Directors,  therefore,  of  SL  Pancras  may  be 
guided  and  controlled  under  this  sectwn ;  but  the  management  of  the  poor 
cannot  be  taken  from  them. 

The  2l8t  section,  which  is  the  next  affecting  this  question,  is  more  explicit 
to  the  same  purpose  ;  for  it  enacts  that,  except  where  otherwise  provided  for 
by  the  act,  all  the  powers  given  by  any  Act  of  Parliament,  general  as  well  as 
local,  **  in  any  way  relating  to  the  relief  of  the  poor,  shall  in  future  be  exer- 
cised by  the  persons  authorised  by  law  to  exercise  the  same,  under  the  control, 
and  subject  to  the  rules,  orders,  and  regulations  of  the  Commissioners,  and 
thry  and  the  Assistant  Commissioners  shall  be  entitled  to  attend  at  every 
parochial  and  other  local  board  and  vestry,  and  take  part  in  the  discussions, 
hut  not  to  vote." 

The  22nd  section  restrains  the  authorities  under  any  local  act  relating  to 
the  relief  of  the  poor  from  making  henceforward  any  new  rules,  orders,  or 
regulations,  until  the  same  shall  have  been  submitted  to  and  approved  and 
confirmed  by  the  Commissioners. 

Thus  far  it  cannot  be  doubted  that  the  express  object  of  the  statute  is  to 
obtain  an  improvement  and  uniformity  in  the  management  of  the  poor,  not 
by  creating  any  new  machinery  in  the  parishes,  but  by  preserving  that  which 
eusted,  whether  under  general  or  local  acts,  and  submitting  it  to  the  guidance 
and  control  of  the  Commissioners. 

By  the  26th  section  the  CommiRsioners  are  empowered  '*  to  declare  so 
many  parishes  as  they  may  think  fit  to  be  united  for  the  administration  of 
the  laws  for  the  relief  of  the  poor  ;*'  and  by  sect.  32,  from  time  to  time  to 
dissolve,  add  to,  or  take  from,  any  union,  whether  formed  before  or  after  the 
pasfting  of  the  act,  provided  that  no  such  dissolution,  alteration,  or  addition 
shall  be  made  unless  two-thirds  of  the  guardians  of  such  union  shall  concur 
therein.  The  38th  section  enacts,  that  wherever  a  union  shall  be  formed  by 
order  or  with  the  concurrence  of  the  Commissioners,  a  board  of  guardians 

(6)  4  Ti-rm  Ut-p.  2. 
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skatl  be  constated  and  chosen  for  such  union,  and  the  relief  of  the  poor  in    JTSmftBe/tdk: 

soch  union  shall  be  administered  by  such  board.  The  Kiica^ 

These  sections,  from  the  2(5th  to  the  38th  indusiTC,  with  the  intermediate  --      ••       _ 
«  .      ■         .  «    ,  i.  ,     ,,  .    .  L  ^'    The  Pbor  I  Air 

and  unnoticed  sections,  extend  the  powers  of  the  Commissioners  to  the  consti-    coimnnttit^- 

tation,  dissolution,  and  aheration  of  parochial  unions,  and  to  the  establish-  en. 

ment  of  boards  of  ^anfians ;  bat  it  is  remarkable,  that  when  they  come  to 

the  alteration  of  existing  unions  they  cannot  proceed  without  the  consent  of 

two-thirds  of  the  guardians  already  constituted. 

The  99th  section,  on  which  the  question  turns,  follows.     I  have  already 

stated  it     It  appears  to  me  that  no  one  readmg  it,  even  by  itself*  would 

suppose  it  intended  to  apply  to  any  single  parish  in  which  the  administration 

of  the  poor  laws  was  already  in  the  hands  of  a  board  of  guardians.    The 

obvious  intention  seema  to  be,  merely  to  give  the  Commissioners  the  power  to 

introduce  the  same  system  of  government,  by  a  board  of  guardians,  into 

single  parishes  in  which  it  did  not  exist  before,  as  they  were  directerl   to 

introduce  into  the  unions  which  they  should  form  or  concur  in  forming.    The 

argument  to  be  derived  from  this  is  not  without  strength  in  itself;   it  is 

founded  on  the  very  words  and  form  of  expression  used  in  the  section,  but  it 

receives  a  great  increase  of  force,  where  it  is  found  to  harmonize  so  exactly 

both  with  the  constitutive  and  conservative  parts  of  the  previous  sections  of 

the  act.     It  agrees  with  the  former  in  enabling  the  boards  to  be  established 

where  none  existed  before;   with  the  latter,  where  such  a  board  exists,  in 

leaving  ttie  persons  authorised  by  law,  in  the  language  of  the  21st  section,  to 

exercise  the  powers  of  their  local  act  relating  to  the  relief  of  the  poor  in  both 

;   still  efliictiiating  the  main  object  of  the  act,  tliat  all  shall  be  under  the 

Ace  and  control  of  the  Commissioner. 
A  few  sections,  however,  still  remain  to  be  noticed,  which  serve  to  throw  a 
stronger  light  upon  the  true  meaning  of  this  section.  The  40th  enacts  and 
describes  in  detail  a  new  mode  of  voting,  wluch  is  to  be  observed  in  all  cases 
of  the  election  of  guardians  under  this  act ;  and  the  4l8t  section  enacts,  in  ex- 
press terms,  that  all  elections  of  guardians  under  any  local  act  **  shall  hereafter, 
so  far  as  the  Commissioners  shall  direct,  be  made  and  conducted  according  to 
the  provisions  of  this  act."  It  may  reasonably  be  asked,  why  introduce  this 
express  power  to  regulate  the  elections  of  these  local  boards,  if  they  held  their 
existence,  as  boards  for  the  management  of  the  poor,  only  at  the  pleasure  of 
the  Commissioners?  But  to  this  clause  is  attached  a  proviso  still  more 
important  to  the  argument :  by  this  the  Commissioners  are  empowered  *^  to 
make  sach  alterations  in  the  number,  mode  of  appointment,  removal,  and 
period  of  service,  of  the  guardians,  or  any  of  them"  of  any  parish  or  existing 
union,  as  to  them  shall  seem  expedient ;  but  this  only  with  the  consent  of  the 
majority  of  the  owners  and  rate-payers.  Can  they  then  make  such  alterations 
as  above  specified,  only  with  the  consent  of  the  parish,  and  may  they  destroy 
the  same  board  by  their  mere  order?  It  was  urged,  I  am  aware,  that  the 
present  order  does  not  destroy  the  local  board  in  St,  Pancras^  that  the 
management  of  the  poor  was  but  one  of  its  functions,  and  that  it  will  still 
snbsbt  for  many  important  purposes.  I  do  not  stop  to  notice  the  incon- 
venience of  this  double  machinery ;  but  in  truth,  is  the  &ct  alleged  in  this 
particular  case  any  answer  to  the  general  argument?'  Those  who  contend 
for  the  validity  of  this  order  must  maintain  that  the  Commissioners  would 
e(|iially  bavc^  had  the  power  to  issue  it,  if  the  local  board  had  existed  only  as  a 
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King  9  BencA,  board  for  the  management  of  the  poor,  and  then  they  must  have  contended 

The  Kiico      that  those  oould  destroy  at  pleasure  who  could  only  alter  by  consent 
t1m»  p^  I  ^  ^^®  carried  this  examination  far  enough  to  satisfy  my  own  mind  that  this 

Commiwiou-    or^^r  is  not  warranted  by  the  statute.     I  am  not  unaware  of  the  forcible 
ers.  remarks  to  which  the  general  words  of  the  39th  section,  and,  perhaps,  of 

some  other  clauses*  may  give  rise,  and  I  have  come  to  the  conclusion  which 
goes  U>  restrain  those  words  very  reluctantly.  But  the  sum  of  the  arguments 
to  which  I  have  been  obliged  to  yield  is  this — the  clause  itself  appears,  ou 
the  reading  it  by  itself,  not  to  have  been  intended  to  apply  to  cases  of 
parishes  with  existing  boards ;  then  I  find  that  to  construe  it  as  not  having 
that  application,  makes  it  agree  with  a  prevailing  tendency  in  the  other 
sections  not  to  destroy  existing  boards  or  repeal  local  acts,  but  to  make  them 
subserve  the  general  policy  of  the  act  by  putting  them  under  the  guidance  of 
the  Commissioners,  making  its  provisions  in  certain  specified  matters  override 
those  of  the  existing  statutes,  but  in  general  adopting  and  harmonising  with 
them.  I  further  find  that  to  suppose  the  section  intended  to  destroy  such 
boards,  is  to  make  it  at  variance  with  many  sections  which  either  provide  for 
or  directly  contemplate  their  continuance  ;  and  I  lastly  find  a  provision  with 
respect  to  the  future  elections,  and  possible  alterations  by  consent,  in  the 
number  and  period  of  service  of  the  members,  which  seems  wholly  incon- 
sistent with  the  notion  that  the  future  existence  of  the  hoard  was  entirely  at 
the  discretion  of  the  Commissioners. 

If  the  39th  section  had  contained  the  words  ''  whether  in  such  parish 
there  be  or  not  any  existing  board  of  guardians,'*  or  any  equivalent  words 
following  the  words  "any  single  parish,"  no  argument  could  have  arisen^ 
but  I  should  have  found  it  impossible  to  reconcile  all  the  clauses  as  I  now 
can.  No  such  words  are  there,  and  I  cannot  conceive  that  they  are  omitted 
either  inadvertently  or  with  intent  to  give  to  the  Commissioners,  covertly,  a 
power  over  a  large  number  of  parishes,  and  those  the  most  populous  and 
influential,  which  if  conferred  in  express  terms,  would  undoubtedly  have  occa- 
sioned much  question.  Upon  the  whole,  I  am  of  opinion  that  this  order 
must  be  quashed. 

Williams,  J. — 1  have  the  misfortune  to  difier  from  the  rest  of  the  Courts 
and  therefore  it  is  a  satisfaction  to  me  that  the  result  will  not  be  afl^ected  by 
that  circumstance.  The  question  before  the  Court  is,  whether  the  order  of 
the  Poor  Law  Commissioners,  already  referred  to,  can  be  sustained  ;  and 
that  depends  upon  the  proper  construction  of  the  38th  and  39th  sections  of  4 
and  5  Will.  4,  c.  76,  particularly  the  latter,  considered,  I  agree,  in  connexion 
with  the  other  parts  of  the  act.  The  general  object  of  it  certainly  is,  to 
bring  the  administration  of  relief  to  the  poor  throughout  the  country  under 
the  order  and  disposition  of  the  said  Commissioners,  and  very  large  and 
extensive  powers  are  unquestionably  conferred  upon  them  for  that  purpose. 
The  first  fourteen  sections  of  the  act  relate  to  the  appointment  of  Commis- 
sioners and  Assistant  Commissioners ;  and  in  the  15th  section  the  power 
alluded  to  is  thus  given,  viz. :  "  The  administration  of  relief  to  the  poor 
throughout  England  and  Wales,  according  to  the  existing  laws,  or  such  laws 
as  shall  be  in  force  at  the  time  being,  shall  be  subject  to  the  direction  and 
control  of  the  said  Commissioners  ;"  and  there  are  enumerated  a  variety  of 
paiticularf?  which  arc  embraced  in  the  above  description,  including  the  power 
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of  making^  rules,  orders,  and  regulations  for  the  guidance  and  control  of  all    King^M  Bench. 

guardians,  vestries,  and  parish  officers.     Now  this  section,  which  is  certainly      TheTcwo 

one  of  the  roost  important  in  the  act,  seems  to  me  to  have  for  its  object  only  ^.       »•  , 
^       .  •       .     .,  ^  .     .  ,  ,  r  ^u  •      The  Poor  Lair 

to  give  power  to  the  Commissioners  over  the  actual  managers  of  the  poor  m    Comini«siun- 

each  parish  and  district,  and  to  have  no  reference  to  any  particular  descrip-  4iw, 

lions  of  managers,  or  to  the  mode  of  their  appointment.  And  accordingly 
we  see  in  the  explanatory  clause  (s.  109)  that  the  word  *' guardian"  means 
throoghout  the  act  any  visitor,  governor,  or  director,  in  short  any  person 
intnisted  with  the  management  of  the  poor.  It  seems  to  me  important  to 
bear  in  mind  the  precise  object  of  this  section,  because  the  mode  of  election 
is  made  the  subject  of  very  particular  and  minute  regulations  in  the  40th 
section  ;  and  the  right  of  voting  there  prescribed  diflers,  so  far  as  I  am 
aware,  from  any  before  in  use  in  this  country.  I  allude  to  the  right  of 
voting*  conferred  upon  the  owners  of  property,  which,  though  not  practised 
here,  has,  it  is  said,  been  long  prevalent  in  Scotland.  The  26th  section  em- 
powers the  Commissioners  *^  to  declare  so  many  parishes  as  they  may  think 
fit  united  for  the  administration  of  the  laws  for  the  relief  of  the  poor;"  and  by 
sediDEis  33  and  34  powers  are  given  to  the  guardians  of  any  union,  with  the 
consent  of  the  Commissioners,  to  make  such  union  one  parish,  for  purposes 
of  settlement  and  of  rating ;  and  by  the  37th  certain  unions,  without 
consent  of  the  Commissioners,  are  prohibited.  Then  comes  the  38th  and 
39th  sections,  upon  which  the  question  mainly  turns.  Before  adverting  to 
them,  however,  it  is  material  to  notice  the  general  power  of  ibrming  unions 
under  the  26th  section,  because  the  unrestrained  nature  of  it,  as  I  under- 
stand its  language,  seems  to  me  to  throw  some  light  upon  the  39th  section, 
where  the  power  of  Commissioners  is  to  be  considered  in  the  case  of  a  single 
parish.  Now  the  26th  section  runs  thus  :  "'  It  shall  be  lawful  for  the  said 
Commissioners,  by  order  under  their  hands  and  seal,  to  declare  so  many 
paiKfaes  as  they  may  think  fit  to  be  united  for  the  administration  of  the  laws 
for  the  relief  of  the  poor,  and  such  parishes  shall  thereupon  be  deemed  a 
union  for  such  purpose,'*  &c.  There  is  no  exception,  no  restraint;  and 
accordingly  it  seems  to  me  that  the  most  obvious  and  manifest  repugnancy 
in  other  parts  of  the  act  to  the  general  meaning  of  this  clause  should  be 
pointed  out,  before  we  are  authorised  to  read  it  as  if  after  the  word  "  parishes  " 
had  been  introduced,  *•  except  such  as  are  governed  by  a  local  act."  It 
seems  to  me,  I  confess,  to  include  aU  of  every  description.  By  the  S8th 
section  it  is  provided  that  in  all  cases  of  union  under  the  26th  section,  the 
generality  of  which  I  have  noticed,  by  the  order  or  with  the  concurrence  of 
the  Commissioners,  a  board  of  guardians  of  the  poor  shall  be  constituted  and 
chosen,  and  the  government  of  the  workhouses,  and  administration  of  relief 
of  the  poor,  shall  be  under  the  control  of  such  guardians,  and  the  said 
guardians  shall  be  elected  by  the  rate-payers  and  owners  of  property.  Then 
follow  the  regulations  before  alluded  to,  as  to  the  mode  of  voting,  with 
limited  powers  to  the  Commissioners  as  to  the  number  of  guardians,  which 
number,  however,  they  cannot  reduce  below  one  for  each  parish  of  the  union. 
It  is  necessary  to  advert  thus  much  to  the  provisions  of  the  38th  section, 
although  the  question  arises  immediately  upon  the  39th,  because  the 
former  is,  in  the  most  essential  part,  directly  incorporated  in  the  latter. 
The  clause  is  in  the  following  words.  (His  Lordship  here  recited  the 
39th    sectk>n.)      The  effect  of   the  order  in  question  is  to  reduce  the 
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Sh^MBoidL  number  <if  penDBB  fiwn  40^  the  pnseDi  •number  •f  dii^ctois  fHider  % 
T^HEuio  l<»i  act  govemini^  the  parii^  of  Si.  Fancras^  4o  20,  end  Ici  Hitroduce 
*•  tiie  new  mode  of  eleedon  firescribed  by  the  40tb  aeotien.    The  efl%ct  is  not 

'^^Z^^^J^  necesfiarily  to  produce  eny  greater  change.  By  the  new  mode  of  election,  for 
«n.  any  thing  that  afipeara,  the  twenty  to  be  chosen  may  be  out  of  the  present 

forty  dimston^  The  change  therefore  would  be  only  in  the  number  of  per- 
•OR8  to  whom  the  maoageoient  is  depuled.  Whether  those  persons  be  twenty, 
under  the  newly  prescribed  form  of  election,  or  the  forty  directors  under  the 
local  aet,  it  is.  I  think,  unqnestionable  that  ^  rules,  orders,  and  regulation^" 
for  their  gusdanee  and  omtrol,  may  be  equaMy  issoed  by  the  ComenissttmeTS  ; 
and  it  is  probable,  to  say  no  more,  that  the  same  nles  wonkl  be  issued,  which- 
ever managenent  may  ptevsdl.  I  notke  this  in  fausing,  for  the  pnrpoae  of 
shewing  that  the  question  is  pr obabiy  not  qnite  oi  so  uueh  importance  as 
has  been  atlrihoted  to  k.  Hie  question  itself  •ofeonrse  remains  the  same,  and 
it  is  as  I  St  first  stated  it 

The  language  of  the  89th  aection  is  eertainly  'very  large  and  general. 
There  is  aio  restriction  expreised,  (as  I  have  abeady  observed  is  the  case  with 
respect  to  what  I  consider  IIhb  corresponding  poeier  of  Ibrming  anions  under 
the  26th  section,)  although  it  is  obvious  how  eaaiiy  «Bd  briefly  such  restric- 
tion might  have  been  introduoed^  to  prohibit  the  inteffecenoe  «f  the  Conmls^ 
sioners  in  the  case  of  a  parish  governed  by  a  local  aoL  Where  the  wofds 
**  single  parish*'  are  introduoed,  there  is  no  soeh  esception,  nor  any  proviso  1o 
produce  the  same  effect^  lettile  as  the  act  is  of  proinsoes,  some  of  them  too,  as 
were  pointed  out  by  my  brother  Putieson^^f  a  novel  and  extraordinary 
description,  in  estimating  4he  effiect  to  be  given  to  this  general  langnaf^ 
nnrestreine d«  as  has  been  observed*  it  is  impossihle  to  overiook  entirely  the 
new  mode  of  election  introduced  by  this  act*  comhnied  with  a  power  of  regu- 
lating the  number  to  be  elected.  How  far  it  may  have  been  the  policy  of  the 
legislature,  by  this  provision,  to  exAend  to  all  parishes  (however  circum- 
stanced) the  benefit  of  this  plan^and  what  degree  of  importance  was  attached 
to  it,  I  am  not  prepared  to  say.  Certain,  however,  it  is,  that  in  piroportion  as 
the  power  of  the  CommissicHiers  is  extended,  this  mode  of  election^  vrith  the 
eontrol  above  mentioned,  is  extended  likewise. 

The  4l8t  sectbn  was  much  relied  upon  against  the  order.  (His  Lordship 
recited  it)  From  this  it  appears  that  the  •Cammission«rs  may.,  in  the  case  of 
guardians  of  a  parish  or  union  (existing  at  the  time  of  its  passing),  under  ibe 
Maid  attf  appomted  by  the  consent  of  such  majority  as  is  there  mentioned, 
make  alterations  in  the  duration  of  the  service  of  guacdians ;  and  also  **  to 
make  such  alterations  in  the  number,  mode  of  appointment,  removal  and 
period  of  service  of  the  guardians,  or  any  of  them,  of  any  pari^  or  of  any 
union  now  existing  or  to  be  formed  under  the  provisioas  of  this  act,  as  to  the 
said  Commissioners,  with  such  consent  as  aforesaid,  shall  seem  expedient." 
And  the  argument  vras,  that  it  is  strange  and  seems  inconsistent,  that  the 
Commissioners  should  have  power,  by  resorting  to  the  measures  which  they 
are  authorised  to  take  under  the  d8th  and  39ih  sections,  at  their  own  discre- 
tion to  require  a  new  election  of  gvardians  under  the  new  mode,  whereas  by 
the  section  under  consideration,  they  cannot  make  even  alterations  without 
the  consent  therein  specified.  It  is  to  be  observed,  however,  that  the  first 
branch  of  this  41  st  section  speaks  of  guardians  appointed  under  this  act,  and 
if  so,  it  includes  those  appointed  under  the  38th  section,  over  which  appoint- 
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mem,  thoi^  <fa0  efeetkrti  be*  wlOi  ownoB  of  jproperiy  akid  rate-paym^ihe    yjwagtBwdlv 
Cottmittimietm  have  a  pdwer  as  to  the  nmnber  and  qaalificatioa  of  the  guan     xtejclw 
diaaa    i  caowA  tbcveibw  Me  Ihat  it  is  neceesarily  incoasisidiit,  or  undertake  _    _^  , 

TTm  Puof  I.^af 

^  flay  diat  Hie  fegi^ture  tnigflit  not  have  tnca&t  that  the  CoQuniasioners,    Qioumimim't 

having  once  exttreised  their  anthority  at  the  original  election  as  to  the  numbet  ush 

of  gnandiane,  ehotdd  net  he  allowed  to  disturb  it,  or  again  to  ifiierfere  witbt 

out  the  consent  spedied  in  this  4 1  st  section.    The  latter  branch  of  this  same 

flection  hae  the  woids  **  guardians  of  any  parish  or  union  now  etisting*" 

witiheol  the  adi&ian  of  the  words  ''  appeoted  vnder  this  act  ;'*  and  as  they 

aie  saitliili  and  as  the  power  of  the  Conmissioners  is  somewhat  difbreaft 

irofls  thatcenleRad  upen^hen  in  the  earlier  pait  of  the  section,  I  presnaie 

that  these  latter  wopds  mqet  be  understood  to  mean  any  **  managers"  of  the 

poor,  eaisting  at  the  time  of  the  poesiag  of  the  act ;  the  interpretation  clause 

(as  alRadf  obsenred)  having  eo  deined  the  ouaning  of  the  word  "  guaidian,'' 

still  the  Commissioners  need  not  interfere ;  and  if  they  see  nothing  wrong  ia 

the  actual  maaagement,  it  is  peih8|»  difficult  to  discover  any  good  reason 

why  they  should.     Whether  in  the  present  instance  or  any  other  it  be  wise 

or  politic  to  do  so,  is  another  question  with  which  we  have  no  concern.     I 

an»  howeiver,  by  ao  meaas  satisfied  that  the  meaning  of  the  legislature,  in 

this  latter  branch  of  the  sectien  now  under  consideration,  may  not  have  been, 

that  if  the  Gotiflmiasioners  so  far  testified  their  approbation  of  the  existing 

aalhoritiea  and  management  in  any  given  parish,  as  not  to  deem  it  necessary 

either  to  throw  it  intoaunaon  under  the  06th  section,  or,  if  the  phrase  may 

be  aUowed,  to  make  ii  an  independent  union  under  the  SQth^  they  should  not 

k  allowed  io  make  any  dteratums  at  all  withoui  the  consent  in  this  4ist 

ledion  specified.    If  the  latter  branch  of  the  sectwn  be  the  same  in  constrac- 

twn  as  the  first,  then  the  observatianB  made  upon  the  former  branch  aee 

•applicable  to  the  whole. 

The  64tb  sectfoa  was  aJso  bronght  onder  our  notice,  as  being  opposed  to 
the  vahditgr  of  the  order.  It  seems  necessary*  in  order  to  form  a  proper  eeli- 
mate  q(  the  bearing  of  this  seotuMi  to  advert  to  the  preceding,  the  53rd. 
That  repeab  three  distinct  atts  of  parliament,  vis.,  36  Geo.  8,  c.  23,  the  &5 
Geo.  3,  c.  137,  and  the  &9  Qeo.  3,  c.  12.  By  the  firat  of  these  acts,  the 
overseers,  under  certain  circumstances,  were  alk)wed  to  give  relief  to  poor 
persona  sut  their  own  homes ;  and  by  all  three  a  similar  power  was  given, 
under  more  or  fewer  restrictions,  to  a  justice  or  justices  of  the  peace.  The 
object  of  course  was  to  take  away  all  these  powers ;  and  that  being  effected, 
the  54th  section  enacts,  that  where  there  is  any  body  entrusted  with  manage- 
ment of  the  poor,  whether  guardians,  select  vestry,  or  however  composed,  the 
wdering  of  relief  shall  be  vested  in  that  body  alone*  There  is  a  saving  of 
the  powers  oenferred  upon  the  Commissioners  by  the  act ;  but  independent  of 
this,  the  view  and  <4:ject  of  the  section  seems  to  me  to  be  what  I  have  men- 
tioned, and  net  to  bear  upon  the  precise  question  of  the  power  of  the  Commis- 
SMoers  in  this  instance.  Whether  the  old  board  of  directors  in  the  perish  of 
St.  Pancroi  shouM  remain,  or  whether  there  be  an  election  under  the  new 
method  prescribed  by  the  act,  this  power,  as  conuasted  with  the  overseers 
and  justices  of  the  peace  under  the  repealed  j»tatutes  above  mentioned,  would, 
as  it  seems  to  me,  be  vested  equally  in  either^  It  was  further  urged  in  argii- 
ment,  that  the  osder  cannot  b^  suatained,  because  it  directs  a  board  to  Jbte 
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Kimff*9  Bench*  constituted  of  the  descHtytion  dierein  mentioned,  whereas  there  isahendy  9 
board  existing.  But  taking  the  whole  order  together,  it  seems  to  me  to 
appear  sufficiently,  that  the  board  mentioned  in  die  order  is  a  board  to  be 
appointed  under  the  new  mode  of  election  prescribed  in  the  40th  sectioB, 
which  must  differ  in  number  from  the  existing  one,  and  may  diftr  also  as  ta 
the  persons  of  whom  the  more  limited  number  is  composed,  aooording  as 
twenty  of  the  present  persons  may  or  may  not  be  re-elected. 

For  these  reasons,  such  as  they  are,  and  without  my  placing  any  thmg  like 
implicit  confidence  in  them,  it  seems  to  me  that  the  express  words  of  the  99th 
section,  enjoining  that  where  an  order  of  the  Commissioners  shall  direct  thtl 
^the  laws  for  the  relief  of  the  poor  of  any  mngle  parish  shall  be  governed 
and  administered  by  a  board  of  guardians,  then  such  board  sAol/  be  elected 
and  constituted,  and  authorised  and  entitled  to  act  ibr  sueh  single  parish,  ia 
like  manner*'  as  in  the  38th  section  is  provided,  are  not  so  iar  varied  or  con- 
tradicted by  any  conflicting  enactment,  as  to  prevent  them  having  the  effert 
which,  taken  by  themselves,  they  import,  and  that  therefore  the  order  may  be 
sustained. 

Patteson,  J. — ^This  is  an  appKeation  lor  a  writ  of  certiorari  to  remove  an 
order  of  the  Poor  Law  Commissioner  for  Engbnd  and  Wales,  into  this 
Court,  under  the  105th  section  of  4  and  5  WilL  4,  c  76,  and  cause  was  shewn 
in  the  first  instance,  under  the  106th -section  of  the  same  act,  empowering 
the  Onirt  forthwith  to  hear  and  determine  the  same. 

The  order  bears  date  the  2Mh  Jprily  1836,  and  is  signed  by  the  three 
Commissioners,  and  is  under  their  seal,  and  by  it  they  order  and  declare  that 
the  laws  for  the  relief  of  the  poor  of  the  parish  of  8t.  Pamerar  shall,  after  the 
11th  day  of  May  next,  be  administered  by  a  board  of  guardians,  oonsistin^  of 
twenty  members,  and  that  such  board  of  guardians  shall  be  elected  and  ooo- 
atitoted  according  to  the  provisions  of  the  Poor  Law  Amendment  Act,  and  in 
manner  thereinafter  set  forth.  The  laws  for  the  relief  of  the  poor  in  the 
parish  of  8t.  Pancras  were  at  that  time  administered  by  a  board  of  directors, 
consisting  of  forty  members,  under  a  local  act  affecting  that  parish  only. 

The  order  is  issued  under  the  S9th  section  of  the  4  &  5  Will.  4,  c.  76, 
which  enacts,  **that  if  the  said  Commission's  shall,  by  any  order  under  their 
hands  and  seal,  direct  that  the  administration  of  the  laws  for  the  relief  of  the 
poor  of  any  single  parish  f^hould  be  governed  and  administered  by  a  board  of 
guardians,  then  such  board  shall  be  elected  and  constituted,  and  authorised 
and  entitled  to  act  for  such  single  parish  in  Uke  manner  in  all  respects  as  is 
hereinbefore  enacted  and  provided  in  respect  to  a  board  of  guardians  for 
united  parishes ;  and  every  justice  of  the  peace  resident  therein  and  acting 
for  the  county,  riding,  or  division  in  which  the  same  is  situated,  shall  be  and 
may  act  as  an  ex  officio  member  of  such  board'*.  The  language  of  this 
section,  it  may  be  observed,  does  not  in  direct  terms  give  the  Commissioners 
power  to  order  that  the  poor  laws  shall  be  administered  by  a  board  of  guar- 
dians in  a  single  parish,  bat  enacts,  that  if  they  sliall  so  order,  the  board 
shall  be  elected  in  the  same  manner  as  a  union  board.  The  power,  however, 
seems  to  be  necessarily  implied.  The  order  is  resisted  upon  the  ground  that 
this  section  was  not  intended  to  apply  to  a  single  parish  governed  by  a  local 
act,  and  having  already  a  board  of  guardians  or  directors,  which  for  this  pnr- 
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paw  j»lhe  suae  thing,  bul  only  to  siich  single  parishes  as  vrsre  under  the    ^^^^^^Benek, 
ordjuary  govenunent  of  overseers,  and  as  the  Coinmlssioners  might  think  not      ^*  ^"** 
proper  to  be  joined  with  other  parishes  in  a  union.  jhe  Puor  Law 

The  Court  is  now  called  upon  to  construe  this  section,  and  is  urged  to    Commisnoii* 
<ieeide»  from  the  generality  of  the  expressions  used  in  it,  that  it  applies  to  all  *'^. 

parishes  wiihout  any  limitation,  and  that  it  necessarily  gives  an  implied  power 
to  the  Poor  Law  Commissioners  to  repeal,  at  their  will  and  pleasure,  all  local 
scUfSo  fiuras  they  rc^rard  the  administration  of  the  poor  laws  ;  for  that  sueh 
wootd  be  the  eflfect  of  the  construction  prayed  for  is  undeniable. 

If  the  l^islature  intended  to  give  so  extensive  a  power  to  the  Commission- 
en,  it  might  reasonably  have  been  expected  that  ii  would  have  done  so  in 
expnw  terms;  and  aooerdingly,  in  the  41st  seaion  a  power  of  altering  the 
oiode  of  election  under  local  acts  is  given  in  express  terras.  Even  without 
expiess  terms,  if  ihe  89th  section  would  be  inoperative  unless  such  construc- 
tions were  pnt  upon  it^  the  Court  might  be  compelled  to  infer  that  such  a 
power  was  implied.  If*  however,  the  section  can  be  made  fully  effectual  by  a 
more  limited  construction,  there  can  be  no  conclusive  proof  that  the  more 
extensife  power  was  contemplated  by  the  legislature ;  and  if  such  limited 
cDSfltmctioB  should  appear  to  be  in  accordance  with  the  other  sections  of  the 
act,  Ihe  Court  might  possibly,  if  it  were  to  decide  in  favour  of  the  power 
claimed  by  the  Commissioners,  give  that  which  the  legislature  intentionally 
withheld. 

One  of  the  main  objects  of  the  act  appears  to  be,  to  provide  for  a  unifonn 
adaunistntioD  of  the  poor  laws.  With  this  view  the  15th  section  enacts  thai 
the  adaioistntion  of  the  poor  laws  according  to  the  existing  laws  shall  be 
subject  to  the  direction  and  control  of  the  Commissioners»  and  a  general 
power  is  given  to  them  to  make  rulea  for  the  guidance  and  control  of  all 
S^i'^idians^  vestries,  and  pariah  officers  in  the  management  of  the  poor,  the 
audit  of  accounts^  entenvg  into  contracts,  and  carrying  the  act  into  execution  ; 
the  Cottmiasaoners  prescribing  the  method,  but  the  guardians  or  other  bodies 
peiftraiing  the  actual  duty.  And  section  21  expressly  enacts,  that  except 
where  otherwise  provided  by  this  act,  all  powers  given  by  any  general  or  local 
act  relating  to  the  relief  of  the  poor,  shall  *^  be  exercised  by  the  persons  . 
authorised  by  law  to  exercise  the  same  under  the  control  and  subject  to  the 
niks''  of  the  Commissioners. 

Now  these  sections  point  at  the  continuance  of  the  existing  guardians  and 
o^her  officers,  subject  to  the  control  of  the  Commissimiers,  while  no  express 
authority  is- given  to  them  to  dismiss  any  guardians*  or  to  repeal  the  provi« 
sioDs  of  any  local  act,  either  by  these  or  any  other  sections  of  the  act. 
Seetion  the  26th  empowers  them  to  unite  parishes.  (His  Lordship  here 
^ted  the  26th  section.)  The  words  here  used  are  as  general  as  can  well  be 
conceived ;  they  give  the  power  in  distinct  terms,  and  would  appear  to  apply 
to  all  parishes  throughout  the  kingdom,  containing  no  exception  of  parishes 
already  united ;  and  yet  it  must  be  read  with  such  exception  and  limitation  ; 
for  by  section  32  the  Commissioners  are  prohibited  from  dissolving  or  alter* 
iu?  existmg  unions,  without  the  consent  of  two-thirds  of  the  guardians.  The 
generality  of  the  words  of  any  section  in  this  act  is  not  therefore  conclusive 
as  to  the  real  meaning  of  that  section,  fiy  the  38th  section,  a  board  of 
^ardians  must  be  constituted  for  every  union  of  parishes  established  onder 


ers. 
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Kiiti^B^^,   this^et,  batno  ineiitiaa  is  made  of  mwf  nev  board  in  tke  taaesof  eilstiof 

I^«&UKI  uiiioii&. 
Hie  Poor  I^w  ^^^^  ooincs  the  89lh  fltatiaa,  ob  whiob  Ike  cmo  depaodB.  The  iamiediate 
t^ommiwioa-  ol]ject  of  this  seetioh,  as  it  eeemsto  mb^  ia  to  enable  the  CommiaiioBcn  to 
cause  the  poor  laiwa  to  be  admiaialarad  fay*  boaad  of  goaidiaiwi  ia  asia^ 
parishy  wIdMmt  4rivkig  them  to  the  Meaiailj  of  uniting  that  pariik  with  cae 
or  more  others,  fat  the  pofpose  of  havingf  aneb  a  board*  The  legislstofe 
ONgbt  ««tl  coiis^r  that  seme  parishae  are  so  large  atul  populous  tfatt  tfai 
Cummissioners  might  judg»  it  expedient  that  they  liiottkl  not  ha  united  vidi 
any  other,  and  yet  thnt  the  poor  laws  oog^  to  be  therein  adaunialend  by  a 
board  of  gnardians.  If  is,  howorer,  eontended,  thai  under  thia  aantiontla 
CommisslooerB  have  powrre,  where  a  board  of  gnavdians,  under  a  kxa)  ad, 
already  axiMs  In  a  tf  ngle  parish,  to  supersede  the  board  so  far  as  regards  tk 
^adminialratlon  of  the  poor  fanrs,  and  to  order  a  nesr  hoard  to  be  dected  uadcr 
this  act.  It  is  conceded  that  the  -old  board  must  in  most  instances  resiais, 
having  other  duties  bealdes  the  admirastrataon  of  the  poor  kwa,  thoogfa  no 
words  are  pointed  out  leading  directly  to  any  snsh  oondusion* 

The  40th  section  regulates  the  mode  and  scale  of  voting,  giving  owaera  as 
well  as  occupiers  the  right  of  voting,  thereiby  introducing  a  now  chas  of 
voters,  unheard  of  before,  and  also  regulating  the  number  of  votes  which 
«acfa  person  shall  have  fay  the  value  of  his  property ;  whi^  scale  of  votia^ 
appears  to  be  a  favorite  object  throughout  this  act. 

The  4  Ist  section  enacts,  '^  that  all  elections  of  guardians,  visitoia,  and  other 
officers  for  the  execution  of  any  of  the  powers  or  pmposes  of  the  oaid  recited 
act,  made  and  passed  in  the  twenly^seeond  year  of  the  reif^  of  his  said  late 
Majesty  King  George  the  Third,  intituled,  '  An  Act  for  the  better  relief  aud 
employment  of  the  poor,'  or  of  any  local  act  of  Parliament  relating  to  psor 
houses,  workhouses,  or  the  relief  of  the  poor,  or  any  act  to  alter  or  amead  the 
same  respectively,  shall  hereafter,  so  far  as  Che  said  Commigsioners  shall 
dirret,  be  made  and  conducted  according  to  the  provisions  of  ^a  act;  pra- 
Tided  always,  that  it  shall  be  lawful  ^ar  the  said  Commissionera,  if  they  shall 
-so  think  fit,  from  time  to  time,  with  tiie  conaeat  of  the  oajoiity  of  the  owners 
of  property  and  rate^payers  of  any  parish,  or  ot*  any  union  now  existing,  or  to 
be  formed  under  the  provisiona  of  this  act,  to  alter  the  period  for  wbich  the 
guardians  to  be  appointed  under  the  provisions  of  thia  act,  for  euch  pariah  or 
union,  or  any  of  them,  would  under  the  proviaions  of  this  act  hold  office,  for 
such  other  period  or  periods  as  to  the  Sfud  Commisaioners,  with  auch  coaseBt 
as  aforesaid,  shall  seem  expedient ;  and  aUo  to  make  $uph  aUetaiMonn  in  the 
number,  mode  of  appointment,  removal,  and  peijod  of  service,  of  the  guar- 
dians or  any  of  them,  of  any  parish  or  of  any  union  now  exasting  or  to  be 
formed  under  the  provisions  of  this  act,  as  to  the  said  Commissioners,  with 
sudi  consent  as  aforesaid,  shall  seem  oipedtent"  This  section  is  not  very 
intelligible ;  but  thus  much  is  clear,  that  an  existing  board  of  guardians  of  a 
Xmrish  under  a  local  act  may  be  continued ;  that  the  mode  of  tiaeir  election 
•may  be  altered  by  the  Commissioners  of  their  own  authority,  but  their  num- 
ber, mode  of  ap{)ointment,  removal  and  period  of  service,  cannot  be  altered 
except  by  consent  of  a  majority  of  owners  and  rate-payers ;  and  the  board 
will  be  under  the  control  and  subject  to  the  rules  of  the  CommissionerB.  It 
js  not  denied  that  the  Commissioners  may  so  continue  an  exialiag  board,  bat 
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it  is  said  thai  tiiey  bm  not  <Al%ed  k»  do  so  by  naem  of  ihc  generality  of  the    i?v„^',  j^ek, 
words  of  the  39th  section,  and  that  they  have  the  option,  either  to  oontintie      TlwKitva 
and  maSSfy  Hie  exisdajp  boaid,  ander  the  4l8t  fieetion,  or  to  abotish  it  alto-  v. 

gethcr  imder  Oie  JI9th.    No  such  option  is  given  to  them  as  to  existing  ^^^'.^^ 
nsom*  aolHtthstaiiding  the  geneial  woids  of  the  a6th  seetfoa.    Nor  can  I        "^^'^^ 
aec  maj  ^Bog  to  lead  me  to  the  conchMion  Ihat  it  was  inUsaded  by  the  legis- 
latiire  U^^m  sneh  option  as  to  single  psrishes,  except  the  general  words  of 
the  99lh  aection.    The  Mth  section  again  speaks  of  guardians  under  loeal 
acfts  eureisiBg'  powefs,  but  sasres  the  power  of  the  Comaiiseioners. 

Upau  tile  wbnle  of  this  aet  it  appears  to  me  that  the  legislattife  intended  lo 
make  use  of  bU  existing  boards  of  guardians  or  directors  (for  their  appellation 
makes  noiiifference) ;  to  sul^ect  them  to  the  •control  of  the  Comraissicoers ; 
and  to  ^tcr  ibe  mode  erf*  (their  eieetion  at  thediBoretion  of  the  Commissioners ; 
but  not  to  abolish  any  of  them,  or  alter  their  namber,  without  the  consent  of 
the  majority  ni  the  owners  and  rate-payers. 

It  IdrllDBr  intended  to  enable  the  'Commissionefs  to  unite  parishes  and 
constitnte  boards  of  guardians  m  single  parishes  not  already  having  boards. 
Bat  I  cannot  any  where  find  any  awids  authorising  the  abolition  of  a  board 
of  gnaidiaiis  <ezcept  in  the  esse  of  a  dissoUitba  4>f  an  eaisting  union  by  con- 
sent), aor  the  taking  away  from  aa^id^ting  board  ^f  guardians  any  power 
Ihey  poseesB  by  kw,  or  any  part^of  their  auJOiork^.  On  the  contrary,  I  see  a 
manifeat  intention  throughout  to  preserve  existing  boards,  and  no  alluswn  to 
there  bein^  in  any  instance  move  than  one  board  ia  a  pansh  or  union.  The 
eoatfoi  given  to  the  CommisBioBers  is  abundantly  suiiieieut  to  secure  uniibr- 
mity  of  administration  by  existiag  bodies,  regulated  in  their  election  by  the 
pronaona  of  this  act.  I  am  not  prewealed  from  giving  effect  to  that  which  I 
toBcave  to  be  the  intention  of  the  legislsture  by  the  generality  of  the  words 
in  the  Wth  section,  becanse  i  fiad  equally  general  words  in  another  section, 
the  2&h^  iHiieh  must  of  necessity  have  a  timited  construction.  I  have 
endeavwwed,  by  a  dose  examination  of  all  the  proiisions  of  this  act,  to  dis- 
«a«er  what  Ihe  legislatare  reaMy  meant  m  the  99th  section,  and  I  believe 
that  my  interpretation  •of  that  section  is  aeoording  to  their  real  meaning,  bu 
i  feel  diffident  on  'theaubjcety  on  aooount  of  the  different  opinion  which  my 
hrocher  fFiUkam  entertains.  If  I  am  wrong,  and  if  the  legislature  meant  to 
give  this  large  power  lo  the  Oommisaioaevs,  it  is  very  easy  lor  them  to  pass 
an  met  to  that  eiiect  whioh  aaay  be  clear  and  unambiguous  in  its  terms.  For 
these  reasons  I  am  of  opinioo  that  the  S9th  section,  although  general  in  its 
terms,  does  not  afiply  lo  parishes  having  already  a  board  of  guardians  or 
dtrectors  under  a  local  act,  and  that  the  order  «f  the  Commissioners  of  AprU^ 
1836,  is  iUegaL 

Lend  Dkhmak,  C.  J.*— The  question  arises  upon  section  S9,  which  follows 
a  pragision  for  enabling  the  Commisaioners  to  direct  the  rate-payers  to  pro- 
ceed to  the  election  of  a  bound  of  guardians,  according  to  a  new  right  of 
voting ;  a  provision  which  applies  where  several  parishes  have  been  united 
with  consent  of  the  Commissiouers. 

Hie  39th  section  extends  their  power  to  single  parishes,  *'  if  the  said  Com- 
missioners shall,  by  any  order  under  their  hands  and  seal,  direct  that  the 
adminiatmtioB  of  the  laws  Ux  the  relief  of  the  poor  of  any  single  parish  shoukL 
be  governed  and  administered  by  a  board  of  guardians,  then  such  board  shaU 
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Knj^g  Bemek,   be  elected  and  ctmstitated  for  sacb  single  parish,  in  like  manner''  ss  the 

Th«  Kuco      ptvnaoB  section  provides  for  a  onion. 
^^    *'  The  order  is  said  to  be  illegal,  bccanae  a  board  of  guardians  already  existed 

IB  the  parish  of  Si.  Pancras  at  the  time  it  was  issued.     The  pai  isb,  governed 


OS*  by  a  Testay  appointed  under  a  local  act,  and  having  adopted  ihe  provisions  of 

the  general  Vestry  Act,  is  already  in  the  situation  in  which  the  order  seelis  to 
pboe  it.  That  which  the  Commiasioners  are  empowered  to  effect  by  their 
order  is  done  to  their  hands  by  two  unrepealed  acts  of  parliament.  Tbe 
generality  of  the  enactment  is  said  to  be  limited  by  its  object.  This  argu- 
ment is  indeed  chaiged  with  engraftii^  upon  the  act  a  quali6cation  of  its 
tenns,  confining  them  to  such  single  parishes  as  are  not  governed  by  local 
aets ;  bnt  on  general  principles  of  construction,  it  is  contended,  that  an  act 
wtdA  authoriaea  me  to  change  parishes  from  their  ptesent  state  of  things  to 
a  new^  cannot  give  that  auifaotity  in  respect  to  one  in  which  the  present  state 
of  things  is  that  described  as  the  new.  On  the  other  hand,  in  addition  to  the 
very  large  words  that  occur  in  the  act,  it  is  urged,  that  the  description  of  that 
board  which  the  Commissioners  have  power  by  the  38th  clause  to  introduce, 
ia  diflerently  constituted  from  the  local  board  now  existing  for  the  parish  of 
Si^  Pancras,  and  from  the  jnxta-poaition  of  the  two  clauses  an  intentioa  to 
confer  precisely  the  same  power  l^  both  clauses  is  inferred.  In  this  con- 
troversy I  am  boond  to  aim  at  the  jnst  ooostruetion  of  this  dause,  and  upon 
the  whole,  I  think  that  construction  is  unfavourable  to  the  present  order; 
for  it  seems  to  me,  that  a  r»triction  of  tbe  power  to  create  boards  to  such 
parishes  as  have  none,  is  the  natural,  if  not  the  necessary  import,  of  the  words 
employed.  Suppose,  for  example,  that  this  Court  were  invested  with  the  same 
power,  and  issued  a  mandanms  to  make  the  electk>n ;  I  apprehend  that  it 
wouki  be  a  good  return  to  say  that  when  the  writ  was  issued,  there  was  a 
board  of  guardians  within  a  local  act.  And  however  strongly  I  may  surmiM 
the  existence  of  the  intention  ascribed  to  the  legislature,  I  do  not  see  how  it 
can  be  affected  without  introducing  words  not  to  be  found  in  the  act ;  for  it 
would  then  be  necessary  to  add  to  those  actually  employed  simply  "a  bo&rd 
of  guardians "  some  expressk>n  equivalent  to  "  constituted  in  the  manner 
pcesmbed  by  section  the  38th.'*  Taking  the  bare  wchxU  of  the  act,  tbe  ^r- 
pose  is  already  accomplished. 

The  clause,  however,  ia  by  no  means  so  clear  and  decisive  but  that  it  might 
probably  adjust  itself  to  a  general  object  of  the  act,  pervading  all  its  provi* 
sions,  and  manifestly  present  to  the  mind  of  the  legislature  when  the  parti- 
cular enactment  was  f^med.  And  here  uniformity  in  the  management  of  the 
poor  is  said  to  be  the  leading  object,  the  spirit  and  principle  of  tbe  act,  to 
which  the  letter  of  every  part  must  be  made  subserrient 

In  answer  to  this  observation  I  say,  that  large  powers  are  conferred,  and 
certain  means  provided  to  accomplish  this  preiieral  purpose.  The  Commis- 
sioners have  a  right  to  issue  regulations  and  orders  for  the  management  of 
every  parish,  to  interfere  in  all  particular  cases,  and  to  be  present  at  the 
meeting  of  every  governing  parochial  assembly;  great  securities,  no  doubt, 
for  one  system  of  management.  They  are  empowered  to  change  the  fra«ne 
and  constitution  of  the  managing  authorities  in  the  unions  mentioned  in 
section  38,  and  in  the  single  parishes  introduced  by  section  39.  Thatcl»use 
may  receive  full  operation,  in  much  more  than  half  the  single  parishes  in  the 
country,  though  such  as  have  local  boards  are  not  included  in  it ;  and  such 
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local  boards  composed  of  persons  trusted  by  the  parishioners  Bt  laigey  and    ^""S^^;^^^ 
improved  by  the  act  which  passes  under  the  name  of  Sir  John  Hobhouse,  may      The  Kiko 
have  been  deemed  so  fully  adequate  to  all  the  purposes  of  the  act  as  to  be  xh«  F«arXAir 
exempted  from  that  power  of  alteration  by  the  CommisBioiierB  whidi  ha$    Comnw«»ioii- 
been  thought  necessary  in  other  cases. 

We  find  accordingly  several  provisions  for  preserving  the  pofrers  and  con* 
stitutioB  of  existing  bodies.  The  41st  section,  indeed,  auChoriaes  a  complete 
chani^  by  the  Commissioners  in  the  mode  of  appointing  and  removn^ 
goardiuis  for  the  execntion  of  any  local  act,  and  in  their  number  and  period 
of  service;  but  this  change  cannot  be  wrought  by  the  Commissioners  alcme  j 
it  eajuDoi  be  vnthout  the  consent  of  the  majority  of  the  owners  of  ploperty 
aed  rate-payers  of  the  parish.  Here  the  argnnoeat  against  the  present  ordbr 
s^>pear8  to  me  very  strong ;  for  I  cannot  discover  the  necessity  ibr  tins  emet* 
raent  if  the  Commissioners  possessed  the  power  abneady  to  be  eierdsed  by 
the  simple  declaration  of  their  will. 

The  preservation  of  existing  authorities  by  section  54  weighs  less  with  me; 
because  it  is  declared  to  be  subject  to,  and  saving  and  excepting  Hie  powers 
giaated  to  the  Commissiooers,  and  leaves  untooched  die  questioa  as  to  th# 
extent  of  their  powere.  Yet  I  think  a  local  bond  wmdd  naturally  ftel 
extreme  surprise  at  receiving  such  an  order  as  that  which  we  are  dfeonssing, 
wiken  they  had  been  told  by  section  54  that  the  givuig,  ordeving,  *  and  dtreet- 
ifig  relief  to  the  poor  of  any  parish  possessing  a  local  board,  shall  appertain 
and  belong  exclusively  to  the  gnaidians  of  the  poot  and  select  vestry  under 
their  own  peculiar  act.  There  is  a  saving  of  the  Commissioners^  powers,  but 
thai  saving  would  strike  any  orftinary  person  as  applying  to  thetr  powers  df 
Tef^olation,  control,  and  interference,  which  otherwise  might  have  been 
aflected  by  the  extensive  words  here  emfdoyed. 

U,  m  the  face  of  these  words,  it  was  intended  to  place  the  constitution  ot 
the  board  entirely  at  the  disposal  of  the  Oonunisstonefs,  I  think  the  legisla- 
tme  wonld  and  ought  to  have  expressed  that  design  in  language  open  to  no 
donbi  or  misconception. 

Reference  was  made  in  the  argument  to  numerous  other  clauses,  many  of 
which  have  some  bearing  upon  this  question,  but  none  that  is  direct  and 
decisive.  They  have  been  observed  on  by  my  two  learned  brothers,  witli 
whose  opinion  I  agree,  and  do  not  require  a  more  detailed  investigation 
houi  me. 

1  cannot  conclude  without  stating,  ihat  out  of  deference  to  my  learned 
brother,  idiose  views  do  not  coincide  with  ours,  and  ftom  feelings  of  sincere 
respect  to  the  Cfommissioners,  my  brothers  Pattestm^  Coleridge^  and  myself, 
have  frequently  considered  the  points  involved  in  the  case,  and  I  should  have 
been  happy  if  the  result  of  my  opinion  had  been  different ;  but  I  am  bound 
to  declare  it  as  it  is,  namely,  that  the  present  order  cannot  be  sustained 
inlaw. 

Rule  absolute  for  a  certiorari. 
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Shaw  v.  Robberds  and  Others. 

(i)AeQMiifcioniB  rpQig  ^as  «n  actioQ  on  a  fire  policy  ufinunst  the  defendants  as  directors  of 
the  pokiey  shoaM         the  Ncrwich  Uuon  Fire  Insurance  Society.  Toe  defendants  pleaded  won 

baUdiDgtwere  oiiumiptiU  the  actloD  having  been  commeoced  before  Ihe  new  rules  for  plead- 

d^XrlTnd  ing  came  in  force.    The  poUcy,  dated  29th  of  March^  1830,  was  in  the  fol- 

in'^e^*i!^  lowing  words .— "  1400/.  on  a  granary,  divided  in  the  middle  by  a  party  wail 

^htU^eiAlUlS  ^^^  ^  oottflting-house  at  the  west  end,  all  under  one  roof;  brick  and  slate, 

at  approprUto  ^sd  alflo  a  IuIq  for  drying  com  in  use,  attached  to  the  outward  walls  of  the 

it  not  broken  on  giaoary  and  oommunieating  therewith  by  one  door.  The  kiln  is  built  eatirely 

change  of  the  of  brick  and  iron  and  tile,  except  the  spars  of  the  roof  and  inside  plastering. 

o^uki?K^i^  lOOOi.  on  grain,  pulse,  seed  and  utensils  in  trust,  in  trade,  on  commission  or 

MiiHt'to  thi^  ^^  ^^°  property  in  the  said  divided  granary.    100/.  on  a  warehouse  near,  bat 

Swted.^^"'  *'  separate ;  wood»  and  covered  with  pantil^    All  in  the  occupation  of  the 

(S)  A  eonditioB  asmired,  and  situate  on  the  Boai  near  the  river  Ouse^  in  Lynn,^  By  an  indorse^ 

tiJ^i.  mL^iTn'*^  ment  on  the  policy  the  1400/.  wa3  divided  into  the  sums  of  1850/.  on  the 

Tni^llSr^Lr  tilr  ^S'^^^'^^  *^  coonting-hottse,  and  50/.  on  the  kihi  ailjoining.    The  plaintiflfa 

rtthofflrato  letter  of  instructions  to  the  Society's  agent  had  described  the  kiln  as  a  **  dry- 

poaed  ia  inereaa.  ing  kiln  *'  gencmlly,  but  the  agent  thought  it  pght  to  insert  the  words, "  for 

'  *  ^^  drying  command  grain»''  knowing  the  plaintiff  only  a9  a  com  merchant*    Oa 


^\^^^T\vlxl  the  back  of  the  policy,  amongst  other  conditions,  were  the  foUowing : — 
hJIrtigbJe^Sit.  "  Third,  persons  insuring  will  forfeit  their  right  to  the  sums  secured  by 
^\oa^ien  T  ^^  poHclest  unlcss  the  buildings  insured,  or  containing  the  goods  insured,  be 
firaoee^rTed.for  accurately  described,  the  trades  carried  on  therein  specified,  and  the  aaluie 
which  waa  a  of  the  property  correctly  stated,  so  that  it  may  be  placed  under  pn^er  elasacs 
^?and  for  ^'  and  chaigcd  at  the  appropriate  rates  of  premium  ;  and  if  a  buHdiag  contMn 
^tved^no^'  <^y  s^^c  Of  ^^^^  ^^^^  in  ^^  process  of  manufacture,  kiln,  fiirnace  or  steam 
mannmtion.  engine,  or  any  process  of  fire  heat  be  carried  on  therein,  other  than  the 
oonditiona  iogT^  Ordinary  risk  of  common  fires  in  private  houses,  the  same  must  be  noticed 
raoatttolwar-  »  tbc  policy,  or  it  will  be  void  in  respect  to  such  building  and  the  goods 

rantythatakiin     t|,p-^:n  '* 

deMTibedinthe  herein. 

C-"dni^*^         **  Sixth,  If  any  alteration  or  addition  be  made  in  or  to  the  building  cm: 

•bonid  not  be  covering  of  any  premises  insured  or  in  which  any  insured  property  is  con- 

the  purpoaeof  taiocd,  or  the  risk  of  fire  to  which  such  building  is  exposed  be  by  any  means 

**^)'Thr*^iu  increased,  or  if  any  furniture  or  goods  be  removed  into  other  premises,  siich 

graceof  the  in.  alteration,  addition,  increase  of  risk  or  removal,  must  be  immediateW  notified 

•urerhimielfln  _     „  •  »       .     ,'  .  .1  ,.  .       .     ,  ,     .  ' 

drying  the  bark    and  allowed  by  indorsement  on  the  policy,  the  indorsement  being  duly  made 

aiifrlttd.ianot^a  and  signed  by  one  of  the  Society's  secretaries  or  agents,  otherwise  the  inaa- 

iJfton"^*  Ae        J^nce  as  to  such  buildings  or  goods  will  be  void." 

poiicj.  rp^g  (^U3g  ^33  (fjed  at  the  londcvt  sittings  after  Trinity  Term,  1835,  befi>re 

Lord  Dentnan^  C.  J.  It  appeared,  that  on  the  11th  of  December^  1882,  the 
plaintiff  lent  his  kiln,  which  he  never  used  except  for  drying  com  and  seed, 
for  the  purpose  of  drying  some  bark,  which  had  been  accidentally  sunk  in 
a  lighter.  He  received  no  remuneration  for  the  use  of  his  kihi  on  this  occa- 
sion. When  the  plaintiff  told  his  kiln*man  to  dry  the  bark,  the  kiln*man 
said,  that  he  did  not  understand  it ;  and  that  be  had  never  seen  it  done.  The 
kiln-man  also  told  the  plaintiff,  that  the  kiln  would  lequire  to  have  a  cloth 
spread  on  the  floor  to  prevent  the  dust  from  the  bark  going  through  the 
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doles,  and  so  catching  fire.  The  plaintiff  told  Wm  it  did  not  teqnirc  one, 
and  ordered  him  to  light  the  fire  immediately.  This  was  done,  and  an  oidi- 
nary  fire  was  kept  up.  No  notice  was  given  to  the  insurance  oflBee  of  this  use 
of  the  kiln-  Some  bark  was  then  put  on  to  dry,  and  the  next  day  that  bark 
was  removed  and  some  more  put  on.  This  bark  remained  on  until  the  lin^ 
of  the  fire,  which  was  on  the  evening  of  the  18th  of  December.  The  whole 
of  tlie  property  insured  was  burnt.  It  appeared  by  some  of  the  witnesses  that 
ttusHa,  tike  other  kilns  for  drying  corn,  had  small  hohw  in  the  flooring  on 
wWA  the  t6m  was  laid,  eommunicating  withdhe  lower  part  where  the  fire 
w;  bot  that  kflns  Ibr  drying  bark  were  made  with  a  line  gwfcg  wmnd  the 
place  where  the  bark  was  laid,  and  with  no  holes  communioaCiiig  with  Ibe^ 
fire.  The  former  kilns  were  insured  at  a  rate  of  8t.  per  eentyfAit  latter  at  a 
nk  of  7».  6rf.  per  cent. 

Lord  Denman,  fn  leavings  the  cas*  to  the  Jury,  desired  theto  to  answer  tfacr 
fofowhigqnesttons: — F^rst,  whether  the  drying  6f  com  a«d  the  drying  of 
bark  are  two  distinct  trades  ?  Secondly,  whether  the  drying  of  bark  as  it  took 
I^aee  there  wa^  more  hazardous  than  the  drying  of  corn?  Thirdly,  whether 
the  drying  of  this  bark  produced  the  loss  ?  The  jury  answered  all  three  ques- 
tiooain  the  affirmative.  Whereupon  Lord  Benman  itaid,  the  d^ndanta  were 
entitled  to  the  verdict ;  bat  gave  leave  to  the  plaiwCiff  to  move  to  set  it  askle^ 
aid  enter  a  verdict  for  the  plaintiff  for  the  whole  sum  lnsut«d,  or  any  part, 
u  the  Coort  might  think  right.  A  rule  having  been  obtained  to  shew  cauM 
acccfdiagly,"-^ 

Sir  F.PdOoc*,  Sir  W.  Fbllett,  and  Wlghimon,  in  Michaelmas  Term  lai^t, 

^KwAcanse.-^The  principle  on  which  a  deviation  from  the  voyage  renders 

a  pdiejr  for  a  tnarfne  insurance  void  applies  to  this  case.     The  plaintiff 

«"to«i  into  the  contract  of  Insurance  on  the  rnidcfstanding  that  the  pre-' 

nriwwere  td  be  used  for  a  particular  business,  and  hav!tig  used  tliem  for  a 

BWR  httaidMs  purpofie,  this  policy  becoflies  void.     This  poMcy  is  also 

▼fiid  imder  Uie  third  condition  in^rsed  on  it,  as  it  has  not  been  properly 

^Beribed  so  as  to  be  placed  under  the  proper  class  at  the  appropriate  rate  of 

premiQm.    The  kiln  was  described  as  a  kiln  for  drying  com,  while  on  the 

ottasion  when  the  fire  occurred  it  Was  used  for  three  days  coutinuonsly  for 

drying  hatk^  and  it  was  proved  at  the  trial  that  the  rate  of  premium  for  kilns 

wed  for  the  lattev  purposes  was  higher.     Afcaln.  it  is  void  under  the  sixth 

c«dition,  even  supposing  it  was  properly  described  nndef  the  third,  as  it  is 

dear  that  the  rislt  c^  fire  to  which  the  building  was  exposed  was  increased 

^  drying  the  bark,  and  Aiat  increase  of  risk  was  not  notified  and  allowed: 

It  is  also  clear  from  what  pas^  between  the  plaintiff  and  his  kiln-man,  that 

the  plamtiff  was  guilty  of  gross  negligence ;  against  which  it  Is  submitted, 

the  policy  did  n6t  insure.   This  is  a  strong  case,  ad  it  is  an  act  of  gross  negli- 

gwce  of  the  plaintiff  himself,  and  not  of  his  servant.  The  Court  cannot  enter 

a  mdict  for  the  plaintiff  without  that  point  having'  been  aubmitted  to  a  jury. 

The  Miamey  Genertd  and  Kelly ^  coi»<fd.— 'Hie  principte  on  which  a 
nariaeinsuratice  becomes  void  when  there  has  been  a  deviation  is,  that  the  ship 
^  gone  a^diffefettt  courj^e  from  that  insured  against,  and  in  such  cases  the 
policy  is  equally  void,  tlmitgh  t!ie  voyage  made  has  been  a  far  less  hazardous 
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one  than  that  insured.  It  cannot  be  contended  that  this  policy  is  void 
by  the  third  condition,  as  that  applies  to  the  description  of  the  premises  at 
the  time  the  policy  is  effected.  Nor  is  it  void  under  the  sixth,  as  that  relates 
to  any  permanent  alteration  whereby  the  risk  is  increased,  and  therefore  does 
not  apply  to  this  case  where  it  was  a  sing^le  act  of  using  the  kiln  for  a  dif- 
ferent object  than  that  mentioned  in  the  policy.  Neither  is  the  negligence 
of  the  plaintiff  any  defence  to  this  action.  The  cases  of  Busk  v.  The  Royal 
Exchange  Assurance  Company  (o),  fFaUcer  v,  Maiiland  (6),  Bishop  v. 
Pentland  (c),  and  Dobson  t.  Sotheby  ((f),  are  decisive  on  that  question. 
Had  this  action  been  commenced  since  the  new  rules  of  pleading,  the 
defendants  could  not  have  pleaded  with  any  success  as  a  defence  to  the  action 
either  misdescription  of  the  premises  as  a  breach  of  the  third  condition,  nor 
the  temporary  alteration  as  a  breach  of  the  sixth,  nor  the  single  act  of  neirli- 
gence  of  the  plaintiff.  Those  defences  in  the  same  way  will  not  avail  under 
the  general  issue  in  this  case. 


Cur*  adv,  vuU  (e). 

Lord  Denman,  C.  J.,  this  Term  (January  1 1th)  delivered  the  judgment 
of  the  Court — This  was  an  action  upon  a  policy  of  insurance  against  fire. 
There  were  two  subjects  of  insurance  of  certain  buildings  including  a  dwell- 
ing-house, and  also  a  kiln  for  drying  com,  attached  to  the  outward  wall  of 
the  granary,  and  communicating  by  one  door,  built  of  brick  and  iron  entirely* 
Both  were  destroyed  by  the  fire.  The  policy  was  subject  to  the  usual  condi^ 
tions  ;  amongst  whkh  the  third  provided,  that  if  there  were  any  misrepresen- 
tation in  the  description  of  the  premises  the  policy  should  be  void ;  and  the 
sixth,  that  if  any  alteration  were  made  either  in  the  buildings  or  the  business 
carried  on  therein,  notice  should  be  given  to  the  insurers,  an  additional  pre- 
mium if  required  paid,  and  an  indorsement  made  on  the  policy,  otherwise  the 
policy  should  be  void.  It  appeared  in  evidence,  that  the  kiln  had  been  con- 
stantly used  for  the  purpose  of  drying  corn  only,  but  that  in  the  year  1832 
B  vessel  laden  with  bark,  having  been  sunk  in  the  river  near  the  premises  and 
the  bark  wetted,  the  plaintiff  had  allowed  the  bark  to  be  dried  in  his  kiln  as 
a  ftivour  to  the  owner  of  it.  No  notice  was  given  to  the  insurers;  no  greater 
fire  than  usual  had  been  made ;  but  in  the  course  of  drying  the  bark  the  kiln 
took  fire.  Both  the  kiln  and  the  other  premises  were  burnt  down.  The  ju^ 
found  that  corn-drying  and  bark-drying  are  different  trades ;  that  the  latter 
is  more  dangerous  than  the  former ;  and  that  the  loss  happened  from  the  use 
of  the  kiln  in  drying  the  bark.  A  verdict  was  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  either  for  the 
whole  amount  of  the  loss  or  the  value  of  the  kiln.  The  third  and  sixth  con* 
ditions  were  relied  on  in  argument  by  the  defendants ;  and  it  was  contended, 
that  the  facts  here  shew,  either  a  misdescription  of  the  kiln  within  the  third 
condition,  or  a  change  of  business  within  the  sixth.  The  two  conditions 
together  were  also  said  to  amount  to  a  warranty  that  nothing  but  corn  should 
ever  be  dried  in  Uie  kiln,  and  what  has  occurred  was  likened  to  a  deviation 


(a)  2  Barn.  &  Aid.  73. 
(6)  5  Bam.  &  Aid.  17). 
(0)  7  Barn.  &  Cress.  219. 
W  lMood.&Ma1k.90. 


[e)  The  Court  consisted  of  Lord  Dbwhan, 
C.  J.,  Pattkson,  Willi Aitf,  and  Cou- 
RiDOB,  Justices* 
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in  the  case  of  a  marine  insurance.     It  was  proved  at  tke  trial,  that  a  much    Kmg^*t  Bmdh, 
higher  premium  was  regularly  exacted  by  insurance  offices  for  a  bark  kiln         Shaw 
than  for  .a  malt  kiln.     The  argument,  therefore,  was,  that  the  preniises  were  ^' 

not  truly  described  in  the  policy,  or  that  the  trade  carried  on  there  had  been  ^^  •thiera* 
altered  at  the  time  of  the  fire,  without  notice  to  the  insurance  office.  We  are, 
however,  of  opinion,  that  neither  of  the  conditions  applies  to  this  case.  The 
third  ocmdition  points  to  the  description  of  the  premises  given  at  the  time  of 
insuring,  and  that  description  was  in  this  instance  perfectly  correct.  Nothing 
which  occurred  afterwards,  not  even  a  change  of  business,  could  bring  the 
case  within  that  condition  which  was  fully  performed  when  the  risk  first 
attached.  The  sixth  condition  points  at  an  alteration  of  business  as  some- 
thing permanent  and  habitual,  and  if  th^  plaintiff  had  either  dropped  his 
basiness  of  corn  drying,  and  taken  up  that  of  bark  drying,  or  added  the  latter 
to  the  former,  no  doubt  the  case  would  have  been  within  that  condition. 

Perhaps  if  he  had  made  any  chaise  for  drying  this  bark,  it  mi^^ht  have 
been  a  question  for  the  jury,  whether  he  had  done  so  as  a  matter  of  business, 
and  whether  he  had  not  thereby,  although  it  was  the  first  instance  of  bark 
drying,  made  an  alteration  in  his  business  within  the  meaning  of  that  condi- 
tion.    But  according  to  the  evidence  we  are  clearly  of  opinion  that  no  such 
question  arose  for  the  consideration  of  the  jury,  and  that  this  single  act  of 
khidness  was  no  breach  of  the  sixth  condition,     llie  case  of  Dobson  v. 
Sothehy  was  decided  by  Lord  Tenitrden  upon  the  same  principle,  and  is  an 
authority  nearly  in  point  upon  this  part  of  the  case.     No  clause  in  this  policy 
amounts  to  an  express  warranty  that  nothing  but  corn  should  ever  be  dried 
m  the  kiln,  and  there  are  no  facts  or  rule  of  legal  construction  from  whk:h 
aa  implied  warranty  can  be  raised.    Neither  does  the  principle  on  which  a 
deviation  puts  an  end  to  a  marine  insurance,  viz.,  that  the  rislc  insured  against 
is  not  the  same  as  that  incurred,  and  that  the  insured  have  no  right  to  vary 
It,  ^iply  to  the  present  case.    This  policy,  by  the  sixth  condition,  expressly 
provides  for  such  alterations  or  deviations  as  the  parties  deem  material ;  for 
the  reasons  already  given  we  think  that  the  facts  of  this  case  do  not  bring 
it  within  that  condition ;  and  any  thing  short  of  that  cannot  be  considered  as 
an  alteration  or  deviation  under  this  contract.     One  argument  more  remains 
to  he  noticed,  viz.,  that  the  loss  here  arose  from  the  plaintifTs  own  negligent 
act,  in  allowing  the  kiln  to  be  used  for  a  purpose  to  which  it  was  not  adopted. 
There  is  no  doubt  that  one  of  the  objects  of  insurance  against  tire  is  to 
guard  against  the  negligence  of  servants  and  others ;  and  therefore  the  simple 
&ct  of  negligence  has  never  been  held  to  constitute  a  defence ;  but  it  is 
argoed,  that  there  is  a  distinction  between  the  negligence  of  servants  or 
strangers  and  that  of  the  assured  himself.     We  do  not  see  any  g^iound  for 
sodi  a  distinction,  and  are  of  opinion,  that  in  the  absence  of  all  fraud  the 
proximate  cause  of  the  loss  only  is  to  he  looked  to  (^/').     For  these  reasons 
we  are  of  opinion  that  the  rule  must  be  made  absolute  to  enter  a  verdict  for 
the  plaintiff  for  the  amount  of  the  whole  loss,  it  having  been  produced  by 
i-suisea  which  do  not  prevent  the  policy  for  attaching. 

Rule  absolute. 

(/)  See  also  on  fhii  point  the  casM  of      Lem,  14  East,  481;  and  Hameyttv,  iMtk^ 
Amaiin  v.  Drew^,  6  Tmunt.  436.    2  Manh,      ington,  15  East,  4(>. 
130.    Holt,  126.    4  Campb.  360.     Tait  v. 

H 
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w?t%  '^^  King  v.  the  Justices  of  Staffordshire. 


STSSJS?'*  a  mandamus  issued  in  Easter  Term.  1835,  addressed  to  the  justices 
the  peM*  for  the  and  clerk  of  the  peace  for  the  county  of  SU^fbrd^  which  afier  reciting 

rifhttoimpMt  that  application,  ou  behalf  of  certain  rate-payers,  had  been  made  to  inspect 
eoaDujiee.whfeh.  and  take  copies  of  certain  county  rates,  orders  for  expenditure,  orders  of 
moSsSoluor^  Sessions  made  thereon,  and  all  accounts,  proceedings,  and  documents  relating 
I^jwve'bw?'  thereto,  &c.,  bills  of  costs  and  disbursements  of  the  clerk  of  the  peace,  and 
tiS^k  ttf^^  that  such  inspection  had  been  refused,  commanded  them  to  permit  such  rate- 
payers, and  their  attorney,  to  inspect  and  take  copy  of  such  rates,  orders, 
bills,  &c. 

The  return  denied  a  refusal  to  inspect  and  take  copies  of  the  rata^  orders 
for  expenditurCj  orders  of  Semoju^  and  all  proceedings  relating  thereto,  and 
set  out  an  order  of  Sessions  for  granting  an  inspection  of  such  proceedings, 
Ac  and  further  certified  that  the  only  accounts  or  documents  in  the  custody 
of  the  justices  relating  to  the  rates,  were  the  within-mentioned  bilU  of  the 
clerk  of  the  peace^  and  certain  other  accounU  ctnd  vouchers  of  the  trrasurer 
and  high  cojutabUs  of  the  said  county,  all  of  which  had  been  passed  by  the 
justices  at  Sessions,  and  all  of  which  had  been  deposited  with  the  clerk  of  the 
peace  for  the  said  county,  to  be  kept  among  the  records  of  the  said  county, 
and  to  be  inspected  from  time  to  time  by  the  justices  according  to  the  form  of 
the  statute,  and  that  a  true  and  accurate  abstract  of  the  accounts  of  the 
receipts  and  expenditure  of  the  treasurer  under  their  several  heads,  signed  by 
such  justices  as  audited  the  same,  had  been  duly  published  once  in  every 
year  in  a  public  newspaper,  circulated  in  the  said  county.  Wherefore  the 
justices  and  the  clerk  of  the  peace  refused  to  permit  the  rate  payers  to  inspect 
or  take  copies  of  the  within-mentioned  accounts  and  documents  and  bills  of 
the  clerk  of  the  peace,  or  any  or  either  of  them. 

Sir  J.  Campbell,  A.  O.,  in  Michaelmas  Term,  a  concilium  having  been 
moved  for,  argued  the  case  on  the  part  of  the  Crowu.^-This  is  an  attempt  to 
overturn  the  decision  of  this  Court,  in  the  case  of  Rex  v.  The  Justices  of 
Leicester  (a),  where  a  return  similar  to  the  present  w  as  quashed.  The  ques- 
tion is,  whether  the  rate-payers  are  entitled  to  the  privilege  of  inspection, 
which  that  case  decided  to  belong  to  them.  That  privilege  must  extend 
to  the  inspection  of  the  bills  and  accounts,  otherwise  it  would  be  perfectly 
nugatory. 

The  justice's  order  is  for  the  gfross  amount  expended,  and  conveys  no  infor- 
mation of  what  the  amount  consists,  or  even  whether  the  matters  contained 
are  within  the  jurisdiction  of  the  justices.  The  orders  themselves  afford  no 
means  for  ascertaining  whether  or  not  they  are  illegal.  Therefore  it  is  impossible 
to  decide  whether  or  not  it  may  be  proper  to  apply  for  a  certiorari  to  remove 
them.  The  statute  12  Geo.  2,  c.  29,  sec.  8,  is  supposed  to  afford  a  ground 
for  resisting  this  application,  by  providing  that  certain  documents  may  be 
inspected  by  the  justices,  but  that  is  only  done  ex  abundanti  cauteloj  and 
does  not  at  all  take  away  the  common  law  right  of  all  the  rate- payers  io 
inspect.     [Patieson^  J. — ^The  9th  section  provides  that  the  order  of  the  justices 
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s&n  be  a  disdiarge  to  the  treasurer  in  all  courts.     That  perhaps  may  be  a    Kmft  B*^ch. 
reason  for  the  accounts  being  inspected.]   And  the  order,  thongh  good  for  his      TbirKTwo 
discharge,  may  still  not  preclude  the  rate-payers  from  inspecting  these  other  «*• 

documents  which  they  may  have  an  interest  in  doing,  with  a  view  to  subsequent  Srvttoiro.^^ 
pnoeediogs,  against  the  justices.  [Coleridge^  J. — The  same  act  provides  (sec.  «kimb. 
\i\  that hdbie  making  a  new  rate,  three- fourths  of  the  old  rate  must  appear  to 
have  been  expended ;  perhaps^  therefore,  an  inspection  might  be  material  for 
the  poipose  of  ascertaining  that  these  three-fourtl»  had  not  been  improperly  ex- 
pended.] The  18th  section  of  55  0. 3,  e.  5I»  also  was  introduced,  to  extend,  not 
limit  the  information  of  the  rate-payers ;  still  the  abstract  there  ordered  would 
obIj  contain  the  several  heads  of  expenditure,  but  would  not  at  all  commu- 
Diote  whether  the  sums  were  taken  out  of  the  county  rates  rightfully  or  not. 
Hiese  bills  and  accounts  of  disbursements  are  moreover  actually  paroel  of  the 
j^ces*  order,  they  are  involved  in  it,  referred  to  by  it,  and  are  as  much  part 
of  it  as  if  recited  in  it.  If  an  order  desire  bills  marked  **  A.''  to  be  paid,  the 
effect  is  the  same  as  if  they  were  attached  to  it  or  subjoined  in  a  schedule.  The 
penninion  therefore  to  inspect  the  justices'  order,  implies  the  permission  to  ^ 
inspect  such  bills.  These  accounts  also  are  public  documents,  and  the  rate- 
payers, as  parties  interested,  have  therefore  the  right  to  inspect  them ;  for 
it  may  be  laid  down  as  a  general  rule  of  law,  that  all  documents  of  a  public 
aatare  may  be  inspected  by  the  parties  interested  (6).  On  this  principle  it 
vas  decided,  that  every  body  has  a  right  to  inspect  the  books  of  the  Ses- 
aoDs,  Herbert  v.  Ashhumer  (c).  So  in  the  case  of  a  bishop  s  register,  though 
the  party  applied  in  order  to  obtain  evidence  against  the  bishop  himself,  Rex  v. 
Ik  Biihof  of  Ely  (<f)  ;  documents  in  the  hands  of  the  marshal  of  the 
Manhalsea,  though  the  applicant  was  plaintiff  in  an  action  against  him, 
fox^,J<mes  (e)  ;  of  parish  books,  in  an  action  against  the  churchwardens, 
vithont  paying  the  costs  of  the  person  attending  with  the  books,  Newell  v. 
Simp^  (/).  In  Burrell  v.  Nicholson  (^),  this  Court  refused  to  allow  a 
pvty  to  inspect  them,  on  the  ground  that  he  was  not  a  parishioner,  but  the 
Court  of  Chancery  thought  otherwise,  and  ordered  their  inspection.  Golding 
V.  Foia  (A),  is  to  the  same  effect.  Lottery  ticket  holders  may  inspect  the 
Inoks  and  lists  of  the  commissioners,  Schinoiti  v.  Bunftead  (t).  The  prin- 
cipie  of  the  common  law  favours  the  inspection  of  all  documents ;  this  Court 
vil!  grant  the  inspection  of  a  policy  of  insurance ;  so  of  a  bill  of  exchange  when 
pojury  is  imputed. 

Sir  IF,  W,  Pollettt  contrd, — It  is  very  material  to  observe  the  terms  used 
in  the  mandanntts,  and  in  the  return  to  it  The  question  which  arises  upon 
tbem  is,  whether  after  the  bills  and  accounts  have  been  passed  at  Sessions 
ud  deposited  with  the  clerk  of  the  peace,  every  rate-payer  has  a  right  to  inspect 
theo.  The  Attorney-General  has  relied  wholly  on  Rex  v.  The  Justices  of 
^^^icetler  (y),  as  to  the  authority  of  which  the  Court  expressed  great  doubts, 
in  Rex  v.  The  Vestrymen  of  St.  Marylebone  (A),  which  was  a  decision, 
iioder  a  h>cal  act,  against  the  right  to  inspect     Rex  v.  The  JuUicee  of 
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kmgi'M  Bench.  Ldiceskt  (Q,  moreover,  does  not  Mippoft  this  application.  Tbe  nsBdanos 
llheKiNa  *"  ^^**  case,  as  moulded  by  Lord  Tenierderij  omits  "accounts,"  it  communds 
.w    «• .  an  inspection  of  the  rates  for  the  last  two  years,  and  the  orders  of  the  justices. 

SxAsri^^^  t^tf^fewn,  J.—*' And  other  proceedings  and  documents  relating  thereto."] 
•BiRx.        'niis  is  merely  the  general  form,  there  is  no  reference  to  any  particular 
account.     Nett  it  must  be  considered,  what  power  this  Court  has  to  order  an 
inspection.     It  is  said  that  these  are  public  documents,  but  even  if  so  that  is 
not  enough ;  what  interest  have  these  parlies  to  see  them  ?    In  the  case  of  a 
borough  there  is  an  interest,  because  parliamentary  rights  are  involved  ;  that 
is  not  so  with  respect  to  a  county.     In  Rex  v.  The  Vestrymen  of  Mary- 
iebone  (m),  the  party  was  actually  interested,  yet  an  inspection  was  not 
granted,  because  the  act  gave  no  right  to  it.     There  is  no  oommoii  law  right 
of  inspection  of  such  documents,  it  is  from  the  act  of  parliament  alone  which 
creates  the  right,  that  we  can  learn  its  character  and  extent.    Tiie  ISth 
section  gives  it  to  the  justices  only,  they  have  the  exclusive  power  of  passing 
tbe  accounts.     The   14th  section  contains  a  provision  authorising  a  certain 
(Mut  of  the  rate-payers  to  inspect  accounts,  which  proves  that  the  legislature 
never  contemplated  the  inspection  by  the  whole  body.    This  Court  will  not 
grant  a  mandamus  to  gratify  curiosity.     In  the  case  of  Rex  v.  Clear  (n), 
the  application  was  refused,  because  the  party  had  not  pointed  out  any 
grounds  upon  which  he  made  it ;  here  the  party  has  explained  no  object  that 
he  has  in  view,  no  right  that  he  can  exercise  if  permission  to  inspect  be  given 
him.     [Lord  Denman. — These  might  have  been  proper  grounds  for  resist- 
ing the  first  application  fbr  the  rule.     I  think  we  must  now  assume  that  a 
prim&  facie  case  has  been  made  out.]    It  should  seem  that  the  parties  are  not 
shut  out  from  taking  them  now,  their  desire  has  been  to  obtain  a  more  solemn 
decision  of  the  point.     Besides,  the  object  of  the  application  ought  to  be  set 
out  in  the  writ    The  case  of  Rex  v.   The  JuHices  of  NolHngham  (o), 
decided  that  no  rate- payer,  not  a  member  of  the  Court  of  Quarter  Sessions^ 
has  a  right  to  interpose  in  the  transaction  of  the  business,  by  virtue  of  4  &  S 
Wm.  4,  c.  48,  yet  there  the  interference  being  before  the  accounts  were 
allowed  might  have  had  some  eflect. 

The  cases  cited  relative  to  the  inaction  of  public  documents,  are  not  appli- 
cable, in  Fat  v.  Jones  (p),  there  was  no  question  whether  the  public  had  a 
right  or  not;  a  cause  was  pending,  and  application  was  made  on  behalf  of 
one  of  the  parties.  The  same  grounds  existed  for  the  decisions  in  the  other 
cases.  It  has  been  argued  that  the  bills.  &c.  are  part  of  the  orders,  but  if  that 
was  intended  to  be  relied  on,  it  should  have  been  so  stated ;  such  an  argument 
is  wholly  inconsistent  with  the  mandamus,  which  does  not  even  say  they 
relate  to  them,  but  treats  them  as  separate  and  distinct  documents,  so  does  the 
return,  and  also  states  that  an  inspection  of  the  orders  has  been  allowed.  If 
the  bills  then  are  part  of  the  orders  the  return  is  false. 

Sir  J.  Campbell^  A.  G.  in  reply. — A  material  part  of  the  mandamus  has 
been  disobeyed.  The  only  question  therefore  is  as  to  the  legality  of  that  part. 
Rex  V.  The  Justices' of  Leicester  (9),  was  decided  by  Lord  Tenterden, 
assisted  by  (bur  most  able  judges;  the  point  and  the  arguments  were  the  same 
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asktfikotse.  The  only  alteration  in  the  terms  of  the  rule  made  by  Lord  Ten'  Kin^Bemek. 
ierdenj  was  to  limit  the  time  to  which  the  mandamus  was  to  apply  ;  the  bills  The  Kuip 
and  accounts  would  necessarily  be  included  among  the  documents  relating  ^^  ^^  j  !!|> 
the  order.  It  is  said  that  the  rate-payers  are  not  interested,  that  they  have  SrAi^dHo* 
DothJng  to  do  with  the  rates  but  to  pay  them ;  but  the  21st  section  of  the  aet  tniRx.' 
stixiiously  preserves  the  certiorari ^  and  in  order  that  the  rate-payers  may 
effectively  avail  themselves  of  that,  it  is  necessary  that  the  accounts  should  be 
inspected.  If  it  were  found  that  there  had  been  an  irregular  destination  of 
tbe  money,  or  that  three-fourths  of  an  old  rate  were  not  expended,  an  order  on 
lieiDf  brought  before  this  Court  might  be  quashed  before  the  money  wa^ 
pud  over.  In  Rex  v.  Clear  (r ),  no  grievance  was  shewn.  The  return 
iifaliacious,  when  it  says  that  the  inspection  of  the  orders  was  allowed,  all 
in^tioa  of  the  accounts  having  been  refiuied.  [Coleridge^  J. — If  the 
accounts  form  part  of  the  order,  they  form  part  of  the  records,  but  the  act 
directs  them  to  be  kept  among  the  records.]  An  inspection  of  the  orders 
without  the  accounts  is  a  useless  mockery.  JRej  v.  The  Justices  of 
NdHn^am  (Ot  has  nothing  to  do  with  the  case.  The  application  was  re- 
cused, because  it  was  unreasonable  to  ask  for  an  inspection  of  the  accounts 
before  they  became  public  documents,  but  the  Court  intimated  that  an  inspec- 
tion would  be  allowed  afterwards.  In  Rex  v.  The  Vestrymen  of  Mary- 
y^ne  (/),  the  party  did  not  proceed  upon  his  common  law  right,  and  the 
Court  leiused  him,  because  the  act  did  not  authorise,  an  inspection.  [Cole- 
rid^^  J. — Before  12  Geo.  2,  c.  29,  it  was  not  necessary  to  preserve  these 
Ulb,  must  we  not  therefore  look  to  that  act  to  see  for  what  purpose  it  directs 
tbem  to  be  preserved?]  [ftUteaon,  J.— In  Rex  v.  The  Trustees  of  the 
NwUUeach  Roade  (ii),  where  a  local  act  directed  that  the  books  of  the  trus- 
ttti  should  be  open  to  the  inspection  of  all  persons,  and  the  general  Turnpike 
Ad,  without  negativing  any  existing  rights,  afterwards  directed  that  the  books 
siioald  be  open  to  any  of  die  trustees ;  the  Court  held  that  the  latter  enaot- 
ineol  confined  the  right  to  the  trustees.]  All  the  financial  part  of  any  enac$- 
Jnent  relative  to  roads  is  strictly  private^  and  the  right  to  inspect  documeuts 
concerning  them  is  created  by  act  of  parliament.  Here  there  is  a  pre-exist- 
ing right  at  common  law,  which  cannot  be  taken  away  without  express  nega- 
tiw  words.  [Willtams^  J. — ^What  is  the  express  grievance  you  point  out?] 
Any  misapplication  of  the  rates  is  a  grievance  to  the  rate-payers,  and  unless 
^s  right  to  inspect  be  held  to  exist,  the  greatest  frauds  may  be  committed 
vitb  impunity. 

Lord  Dbnman,  C.  J.,  this  term  (Jan.  llih),  delivered  the  judgment  of  tbe 
Coait  as  follows :— The  question  in  this  case  arose  upon  the  return  made  by 
the  justices  and  the  clerk  of  the  peace  for  the  county  of  Stafibrd  to  a  man- 
damas,  which  commanded  them  to  permit  certain  rate-payers  and  their 
attorney,  to  inspect  and  take  copies  of  certain  county  rates  and  assessments, 
wdof  all  orders  made  for  the  expenditure  thereof,  and  of  the  several  orders 
ofSessions  made  thereon,  and  of  all  accounts,  proceedings,  and  documents 
relating  thereto;  and  also  of  the  several  bills  of  costs  and  disbursements  of  Ibe 
derk  of  the  peace,  comprised  in  the  annual  accounts  of  the  said  county  for  the 
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£m/v  Beaek,   JtMX  183S.  The  retam  to  this  writ  denied  any  refusal  of  pennisnim  to  mspecl 
TheKtma      ^"^  ^^  copies  of  the  matters  mentioned  in  the  writ,  so  far  as  extended  to 
V.  ratcsy  oideis  for  the  expenditure,  orders  of  Sessions  made  thereon,  and  all 

^ArvpM0-  proceedings  relating  thereto;  and  it  set  out  a  previous  order  of  Sessions  for 
granting  in^spection  of  all  such  proceedings  to  the  attorney  for  the  applicants, 
and  permitting  copies  thereof  to  be  taken  by  him.  It  then  concluded  as 
follows :  '*  the  only  accounts  or  documents  in  the  custody  of  us  or  either  of 
us  relating  to  the  said  rates  or  assessments,  are  the  within-mentioned  bills  of 
the  clerk  of  the  peace,  and  certain  other  accounts  and  vouchers  of  the  treasurer 
and  high  constdbles  of  the  said  county,  all  of  which  have  been  passed  by  us 
at  our  respective  quarter  sessions,  and  deposited  with  the  clerk  of  the  peace, 
to  be  kept  among  the  records,  and  to  be  inspected  from  time  to  time  by  us 
the  said  justices,  according  to  the  form  of  the  statute,  &c. ;  and  that  a  trae 
and  accurate  abstract  of  the  accounts  of  the  receipts  and  expenditure  of  the 
said  treasurer,  under  the  several  heads,  signed  by  such  of  us  as  audited  the 
same,  hath  been  duly  published,  &c.,  wherefore  we  have  refused,  &c" 

This  return  raises  the  question,  whether  tlie  rate-payers  of  any^  parish 
within  a  county  have,  as  such,  any  right  to  inspect  and  copy  the  bills  of 
charges  of  county  officers,  which  having  been  paid  by  the  treasurer,  under 
orders  of  justkes,  have  become  items  in  his  account,  and  then  having  been 
passed  at  Sessions,  and  be  having  been  discharged  by  order  of  Sessions,  have 
been  deposited  by  the  clerk  of  the  peace  among  the  county  records  in  pursu- 
ance of  the  12  Geo.  2,  c.  29,  s.  8. 

The  existence  of  such  right  vras  contended  for  principally  on  three 
grounds ;  1st,  upon  the  authority  of  Rex  v.  The  Justices  of  Leicester  (r); 
2nd,  because  the  bills  in  question  were  parcel  of  the  orders  in  virtue  of  which 
they  were  paid,  of  which  the  inspection  was  conceded,  but  that  such  inspec- 
tion was  wholly  nugatory,  unless  it  extended  to  the  bills  also ;  3rd,  because 
the  bills  were  public  documents,  which  by  the  common  law  every  one  inte- 
rested in  them  had  a  right  to  see  ;  and  that  the  provisions  relative  thereto,  in 
the  12  Geo.  2,  c.  29,  and  55  Geo.  3,  c.  51,  were  either  collateral  to,  or  in 
affirmance  of,  and  certainly  did  not  abridge  this  right. 

Prior  to  the  passing  of  the  12  Geo.  2,  c.  29,  the  justices  in  Sessions  were 
authorised  by  several  acts  of  parliament  to  raise  rates  applicable  to  specific 
purposes.  By  that  act  one  general  rate  applicable  to  all  those  purposes  and 
for  such  sum  as  the  justices  shall  think  necessary,  is  directed  to  be  from  time 
to  time  assessed  and  collected.  The  monies  are  to  be  received  by  the  trea- 
surer, who  is  appointed  by  them,  and  paid  according  to  their  orders  for  any 
use  or  purpose  to  which  the  public  stock  of  the  county  is  by  law  applicable, 
and  no  new  rate  is  to  be  made  until  the  justices  are  satisfied  that  three-fourths 
of  the  money  collected  by  the  preceding  rate  have  been  so  expended.  The 
treasurer  is  to  keep  books  and  accounts  of  his  receipts  and  payments,  distin- 
guishing the  particular  uses  to  which  the  payments  have  been  applied,  and 
these,  with  the  vouchers,  he  is  to  lay  before  the  justices  at  Sessions;  and  after 
they  have  been  there  passed,  both  are  to  be  deposited  with  the  clerk  of  the 
peace,  who  is  required  to  keep  them  among  the  records  of  the  county,  *'  to  be 
inspected  from  time  to  time  by  any  of  the  said  justices  within  the  limits  of 
their  commissions,  as  occasion  shall  require,  without  fee  or  reward."    When 
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the  josttoes  have  passed  the  accounts,  their  discharge  by  order  of  Sessions  is  to  Kw^*  BmelL 
be  allowed  as  a  sufficient  acquittance  to  the  treasurer,  in  any  court  of  law  or  ThnSjLnn 
equity,  to  all  intents  and  purposes  whatsoever.  A  limited  appeal  to  Sessions  .  ,  v*. 
is^?en  against  the  proportions  of  the  rate,  but  not  against  the  rate  itself;  svAymw^ 
aod,  finally,  the  jurisdiction  of  this  Court  is  restrained  within  certain  limits,  aHuai. 
by  the  21st  section,  as  to  the  removal  into  it  by  certiorari  of  any  rate  or 
orders  of  proceedings  at  Sessions  relating  thereto.  This  act  was  amended  by 
the  56  Geo.  3,  c.  51,  the  principal  object  of  which  was  to  provide  for  the  due 
proportioning  of  the  rate  on  the  several  parishes ;  but  by  the  18th  section,  the 
tfisaurer  is  required,  once  in  every  year,  to  publish  in  some  one  of  the  county 
Dcvspapers,  a  true  and  accurate  abstract  of  his  account  under  its  several 
heulsi  signed  by  the  justices  who  shall  have  audited  the  same.  These  are 
the  provisions  of  the  statutes  material  to  the  present  question,  which  we  have 
stated  tluB  at  length,  because  they  appear  to  us  to  furnish  very  cogent  infer- 
eoees  as  to  the  right  now  in  dispute.  No  one  can  read  the  clauses  without 
being  satined  thai,  subject  to  the  limitations  specified,  the  legislature  has 
P^ed  the  whole  control  as  to  the  Imposition  and  expenditure  of  the  county 
Rte  in  the  court  of  quarter  sessions ;  and  with  regard  to  the  particular  matter 
ofpablidty,  they  provide  specifically  for  the  preservation  of  the  vouchers,  and 
for  their  inspection  by  a  particular  class,  the  members,  namely,  of  the  court, 
which  controls  the  ezpendituie ;  and  provide  also  for  information  to  be  con- 
veyed to  the  rate-payers  in  general,  by  the  annual  publication  of  the  receipts 
aod  payments,  in  such  a  form  as  vras  deemed  sufficient  for  the  purpose* 
This  latter  provision  may  perhaps  throw  some  light  upon  the  construction 
vhich  the  former  ought  to  receive  ;  but  looking  at  the  former  by  itself  it  is 
<Iifficult  to  understand  why  a  specific  provision  should  have  been  made  for  the 
inspection  by  the  justices  without  fee  or  reward,  if,  by  the  common  law, 
^sune  right  (and  it  is  that  same  right  which  is  now  claimed)  existed  in 
fannr  of  every  rate-payer.  It  is  remarkable  moreover,  that  in  the  same 
^Qte,  12  Geo.  2,  c.  29,  s,  14,  respecting  the  repairs  of  public  bridges, 
^^^nlu,  &c.,  a  similar  provision  is  made  for  the  preservation  and  deposit  of 
contracts  for  the  repairs ;  and  as  to  these  the  purpose  is  declared  to  be  the 
inspection,  not  only  by  the  justices  but  by  any  person  employed  by  any 
puish,  township,  or  place  contributing  to  the  purposes  of  the  act.  The 
(Terence  in  the  two  clauses  can  hardly  be  conceived  to  have  been  unin-: 
teotional. 

It  is  also  material  to  observe,  that  the  duty  of  preserving  the  vouchers 
spears  to  have  been  first  created  by  the  12th  Geo.  2,  c.  29.  Upon  exami- 
nation of  all  the  statutes  recited  in  the  preamble,  no  such  enactment  appears 
among  them,  though  the  provision  for  the  absolute  discharge  of  the  treasurer 
by  the  acquittance  of  the  justices  is  copied  from  one  of  them,  the  1 1  &  12 
Will.  3,  c.  19,  s.  2.  Independently  of  the  statute  we  know  of  no  direct  obli- 
gation on  the  justices  to  preserve  the  vouchers  of  audited  accounts,  however 
prudent  such  a  preservation  might  be ;  nor  do  we  know  of  any  thing  which 
should  make  it  compulsory  on  the  clerk  of  the  peace  to  receive  such  docu- 
nients  and  preserve  them  among  the  county  records.  If  this  be  so,  and  the, 
^nte  which  first  directs  their  preservation  and  place  of  deposit,  defines 
^  the  purpose  of  such  preservation,  and  the  persons  who  are  to  have  access 
to  them,  what  right  can  others  have  to  inspect  them  for  other  undefined  pur- 
Poises?  We  are  of  opinion,  therefore,  upon  a  review  of  the  provisions  of  the 
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Tifol^^  ri^t:  ■  '*  '  *  '*  ■"'■  '•-'  "'  '  ■■■*"  ■'  "  '•  ■  ^•  '  •  "  '•- 
•Pii  s^Ui^  ^^  ^  fitting,  however,  toeMsM«V'th«'W^lglA  ^f  the  sigoMfettt^BdepeBdeidly 
^j^^^  of  tkes^  provisbnft.  Ft  k  tXkged  thai  th«0e  are  (Mftblic^oevmenM.  and  that 
e^ry  one  havinf  an  «ntere»t  is  fthem  Has  ihettfofe  a  rigtit  to  inspect  them. 
Ft  T^  not  necessary  ta  inquire  ^vheOier  <ftieAe  utei  iftHciiy  speakiii^,  paUic 
doctmiems;  and  though  moat  of  the  casea  eHed  on  tM»^po»nt'WiMe  csataplei 
^^etie  elef cise  of  a  power  by  the  Goart  to  compel  one  of  two  Iitif;mthig  par- 
ses to  make  reasonablia  diaeldsnrei  to  the  other,  we  are  by  no  mean*  disposed 
(i>  <tiarft>w  oiir  own  aiithoiity  to  mtforee  by  mtandamu^  ihit  pMidttelioo  af 
eQ^j^dcf^m^M,  of  a  pMic  nataret  in  «1iidt  any  one  of  the  Kiog^s  snbjedt 
eati  prove  himself  t9  be  intcreated.  Enr  suefa  peraoiiSy  indeed,  every  officer 
ap|)onHed  by  law  to  keep  the  Vi^»cdB  ought  to  deem  himself  for  tfaat  porpose 
a  tHsstee.  Btzt  the  difficulty  ia>  to  see  that  the  present  appttcauta  have  soeb 
an  irtUrest  aS"  bringa  them  within  the  rale. 
.  ^ '  DtMhi^  the  argtHneUt  we  Inqnlred  what  interest  in  the  appMeanta  wan  relied 
Mas  etrtitliiig  thefti  to  the  hiapecstion?  In  answer  it  wa8Cdnoeiisd,4hBt  the 
rate-payers  had  no  direct  iMerest  in  ascertiiitting  the  expendHufe  of  the 
by-goue  rate,  because,  even  if  discovered  to  be  illegal,  the  mbnlea  pakt  by 
the  ireastiiter  eoald  not  be  recovered  from  him ;  and  H  is  obvkma  that  they 
«SPffld  ifot  be  recovered  ffbm  the  parties  to  whom  theyhad  been  paid,  nor  from 
the  indlvidhal  justices  who  had  satietioned  the  payments;  But  it-was  sski, 
that' ns  the  justkes  at  Sessions  were  prohibited  th>tn  ifsiposing  a  new  rate 
OAtiV  diree-fbnrllis  of  the  ftirmer  had  been  iawftilly  expended,  the  rate-payers 
were  interested  in  ai^oertahiitig  the  nature  of  such  eipehditute,  to  enable 
them  to  oppose  the  imposition  of  a  new  rate.  The  answer  to  this  is,  that  the 
rdte*payers,  as  such,  cannot  by  law  interfere  in  the  matter. 
>  '  Let  it  be  assumed,  that  the  inspection  preyed  tor  should  di^lose  an  illegal 
etcpendtture  of  a  former  rate,  or  the  fact  that  more  than  one-fourth  of  the 
Ibrmer  rate  still  remained  unexpended  in  the  treasurer-s  hands,  still  no  rate- 
payer as  such  could  be  heard  in  the  Court  of  Qaarter  Sessions  to  object  to  the 
^position  of  a  new  rate ;  Rex  v.The  Jtuticei  of  N&tHngham  ix).  The  sub- 
jee^nnatter  is  not  one  which  the  rate-payer  can  bring  before  the  Court  as  a  liti- 
gant, nor  is  he  as  such  a  member  of  the  Court.  The  utmost,  therefore,  that 
eaw  be  said  on  the  groui^  of  fnferest  is,  that  the  applieants  have  a  rational 
asL^losMy  to  gratify  by  this  hispection,  or  that  they  may  hereby  ascertain  facts 
udefurto  them  in  advancing  some  ulterior  measure  in  contemplation,  as  to 
fegula#ng county  expenditure :  but  this  is  merely  an  interest  in  obtaining  in* 
Ibrmatkm  on  the  genera)  subject,  and  would  furnish  an  equally  good  reason 
ftjT  permitling  inspectfon  of  the  records  of  any  oiher  county.  There  .is  not  that 
direct  and  tangible  Interest  which  is  necessary  to  bring  them  within  the  rule 
oft  which  the  Court  acts  in  granting  inspection  of  public  documents. 
^ButH  is  contended  that  these  vouchers  were  substantially  parcel  of  the 
o^NltrB  which  relate  to  them.  But  what  in  truth  is  the  form  of  the  orders, 
and  whether  the  vouchers  are,  or  are  not,  by  any  reference  or  otherwise,  so 
incorporated  with  them  as  to  become  parcel  of  them,  is  not  disclosed  either 
in  tl^rwTit  or  return:  The  applicants,  prior  to  the  date  of  the  writ,  had  a 
full  opportunity  of  inspecting  the  orders ;  it  is  therefore  their  fault  that  we 
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hfventfr.iliis  ttrfbroalioii,  tbe  lai^^uage  of  their  ow9  writ  raiMB  a  prasunp* 
tioo  against  them,  and  there  is  every  reason  to  suppose  that  in  truth  the 
oidnv  wefNded  iMt^nDenis  wkhool  the  ^^tachers. 

ListJy,  however,  we  a«e  etrongly  pressed  with  authority  of  Bex  y.  The 
JmHtei  ef  l^eeUr  .(y),  in  whieh  Loid  Temierden  and  this  Court  made 
arde  ahsohile  in  the  very  terms  of  the  present  The  great  authority  attached 
t«4bii  dscisioii  rendered  it  neeessary  for  us  to  grant  the  writ  and  see  what 
iftan  sbonld  be  nmde,  that  the  principles  on  which  it  rested  might  undergo. 
tbi  Qost  dehberate  remion.  We  csJuiot  adopt  the  argument  urged  at  the 
bv^wbieh  that  case  was  sought  to  be  distinguiabed  from  this;  because 
tinogk  the  neieaal  of  the  jostices  there  was  too  eilcnsive,  and  the  return 
tkadon  propeiiy  quashed,  the  Conrt  obviously  intended  to  decide  the 
fRKotqiiestian  aiao.  After  nmch  consideration^  we  think  in  that  respect  it 
eauHoi  be  supported.  It  iaobscfvabk,  that  although  the  material  arguments 
It  the  bar  against  the  tnandamut  received  no  answer  from  the  other  side« 
ad  thai -ao  icaaea  is  stated  for  the  jadgment  of  the  Court,  yet  it  appears 
iktiioaiguawat  waa  permitted  upon  the  return.  Our  Brother  LMiedale^ 
^  was  •  meaiber  of  the  Coort  at  the  time,  permits  us  to  say  that  he  dia~ 
appiovcsef  that  case. 

l^xRTthe  whole,  we  conclude  that  this  return  is  suflkieai  in  law.  Much 
^  bseo  said  upon  the  practical  iiresponsibility.  which  our  decision  may 
QCeyiQa  as*  to  the  esLpendiUire  of  the  eounty  rate  by  the  justices.  If  this  con* 
wqiieiioe  really  flowed  from  our  refusal  of  the  writ,  that  would  be  no  reason 
vi<b  Its  for  straining  the  law  to  prevent  it.  The  law  must  be  altered  by  the 
pn|)er  authority,  if  too  much  discretion  is  now  vested  in  the  Court  of  Quarter 
Sonons.  But  ia  trutht  convdering  the  number  of  the  magistracy  in  every 
cooDty,  the  huge  attendance  usual  on  the  days  of  transacting  the  county 
Winaa^  that  the  Court  in  which  it  is  transacted  is  an  open  Court,  that  all 
te  accounts  are  there  publicly  considered,  and  an  abstract  of  the  whole 
o^coditwe  aflerwards  publicly  circulated,  and  that  the  law  is  most  explicil 
asio  the  matters  to  which  the  county  rate  is  applicable ;  it  appears  to  us  very 
tuuttsooable  to  apprehend  any  evil  consequences  from  holding  that  the 
KHfiitzates  are  not  oompellable  to  grant  to  rate-payers  genenlly  tkm 
ioipectiaa, 

U  any  abuse  exist,  it  can  hardly  be  supposed  that  among  so  many  no  one 
■agistrate  will  be  found  to  bring  the  order  before  this  Court ;  and  the  law 
b»  ^ven  already  to  him  every  advantage  which  the  granting  of  a  peremptory 
9mde$ttMM  would  afford  to  the  present  applicants.  On  the  other  hand,  no 
sli^t  inconvenience  might  result  from  holding  that  in  every  county  all  its 
tbousands  of  rate-payers,  with  no  interest  and  without  fee  or  reward,  have 
a  light  to  the  inspection  now  contended  for ;  nor  can  we  believe  that  such 
a  power  would  have  been  given  by  doubtful  implications.  We  discbim,  how-« 
mr,  the  being  influenced  on  either  side  by  these  considerations,  and  have 
aUended  only  to  the  legal  principles,  which  appear  to  us  applicable  in  pro* 
UMmcing  that  this  return  is  sufficieut 

Peremptory  mandamui  refused. 
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^iifty.  Jan.  90.  Doe,  dem.  Read,  v.  Harris. 

w.*^*St^  JJJECTMENT  for  messuages,  Ac.    Plea,  not  gwMj.    At  the  trial,  before 

lira  for  the  par-  PattesoH,  J.,  at  the  summer  assizes  in  1 635,  for  the  county  of  Glamorgan^ 

^\\i  T^^n-  it  was  admitted  that  the  lessor  for  the  plaintiff,  as  the  heir  cfJohn  Read,  was 

r/wM  diSi|2%t  entitled  to  recover,  unless  the  defendant  could  establish  the  will  under  which 

Im^^i^  she  claimed.   The  will  was  duly  executed.   At  the  trial  there  were  two  questions: 

^a^^  SiT"  **"*»  ^  '®  ^^^  validity  of  the  will ;  second,  as  to  whether  or  not  it  had  been  re- 

defeadftnt  (a  de-  iM>ked.    As  to  the  secoud,  it  was  proved  by  a  witness  that  the  defendant  had 

▼liee  nnder  the  _,         ,         ,  .,V...,/..  «ti.        .«.      i«i 

wiu)  who  led  the  stated  to  her  that  the  testator  had  desired  the  defendant  to  fetch  his  will,  which 
liere  u  had  been  was  eucloscd  in  an  euvelope  ;  and  that  he  had  thrown  it  into  the  fire,  irom  which 
tAutoiTthe^"  the  defendant  had  rescued  it,  that  the  envelope  was  singed,  that  there  bad 
huTuSalMtlra.  ^'^^^  ^  ?reat  quarrel  between  them,  and  in  the  evening  after  the  dispate  the 
^au  m^eeno-  ^c^*"^*"**  ^Id  the  testator  she  had  burnt  the  will,  upon  which  the  testator 
thev  wiU:~HeM.   gaid  that  it  should  not  be  his  will,  and  that  he  would  eo  to  London  and  make 

as  there  was  

nobarningoTany  another.  The  Will  was  produced  at  the  trial,  and  bore  no  mark  of  fire.  Tlie 
Krit  that  Meet  envelope  was  not  produced.  The  learned  judge  told  the  jury  that  if  they 
^inule^mMii.  believed  the  witness  they  ought  to  find  for  the  plaintiff,  because  the  facts 
SlSfudTtoVfcJt  stated  by  her  amounted,  in  his  opinion,  to  a  revocation  of  the  wilL  There 
Imd^ihlutiMrdiw  ^*®  *'*°  evidence  to  shew  that  the  will  had  been  made  in  consequence  of 
comstance  of  the  undue  influence  exercised  upon  the  testator  by  the  defendant     The  jury 

attempt  to  reToke    ^         -  ,.       ^        ,         .   .      /L  '' 

it  haTiog  been      fouud  a  vcrdict  for  the  plaintiff. 

frustrated  by  the  '^ 

defeiidant  her- 

tnmt^^^^'       Evans  having  obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
9.  MiadireotioD  direction, 

upon  one  point  ia 
a  food  ground  for 

tilottrh  the'^uiy  CkUton  and  ¥F.  M,  Jemes  now  shewed  cause.  They  first  argued  that,  as  the 

^y  fuund'tLeVr  J^T  >ni{cbt  have  found  for  the  plaintiff  on  the  ground  that  undue  influence  was 

thOT  u>?£tasto^  exercised,  the  rule  must  be  discharged.     [Lord  Dbnman. — If  evidence  has 

which  there  wa»  been  received,  which  is  not  admissible,  a  verdict  in  favour  of  the  party  by 

no  niadiraetion*  r      j    * 

whom  such  evidence  has  been  given  cannot  stand,  although  other  evidence 
may  have  been  given  on  which  the  jury  may  have  foimded  their  verdict 
So  it  is  if  a  judge  has  misdirected  the  jury  as  to  one  point*  although  he  may 
have  left  other  parts  of  the  case  to  them  correctly,  on  which  alone  their 
decision  may  have  proceeded.]  The  case  of  Bihh  v.  Thxmoi  (a),  is  precisely 
parallel  with  this  in  all  its  points,  nothing  was  there  proved  which  was  not 
proved  in  the  present  case,  and  that  case  has  never  been  doubted ;  that  case 
shews  that  the  slightest  singing  is  sufficient.  Here  it  was  proved  by  the 
admission  of  the  defendant,  who  was  an  eye-witness,  that  the  envelope  was 
singed.  That  must  be  considered  as  part  of  ^e  will,  if  not,  a  different  inference 
must  be  drawn,  in  different  cases,  according  to  the  thickness  (^the  envelope, 
though  the  intention  and  the  acts  done  by  the  testator  were  the  same  in  all- 
in  some  cases  the  outside  sheet  of  a  will  is  without  writing  upon  it.  Sup- 
pose such  a  will  itself  without  an  envelope  were  thrown  into  the  fire  and  the 
outside  sheet  alone  burnt,  will  it  be  argued  that  that  does  not  amount  to  a 
revocation,  because  the  written  part  remains  unbumt?     In  Bihh  v.  Thoin^ 

»  2  W.  Black.  1043. 
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there  is  nothing  to  shew  that  the  part  burnt  was  written  upon.     All  that  the    Kimf"9  BcawA. 

statute  requires  is,  that  the  intention  of  the  testator  should  be  evidenced  by      jDoBTdem. 

some  act,  the  only  outwani  si^  necessary  is  the  throwing  into  the  fire.     In         Rbao, 

Doe  ?.  Perkes  (b\  the   doctrine  of  Bibb  v.  Thomas  (c)  is  recogQised  to 

its  fullest  extent.    Suppose  a  will  perfectly  executed  as  to  real  property,  to 

whicli  a  codicil  was  afterwards  attached,  and  the  testator  afterwards  threw 

that  will  on  the  fire,  would  it  be  held  that  the  will  was  not  revoked  because 

the  codicil  alone  was  burnt,  leaving  the  rest  of  the  will  untQUched  ?  or 

suppose  a  will  had  been  obliterated  by  ink,  which  had  afterwards   been 

ranored.     [Pattbson,  J. — ^There  the  act  of  revocation  would  have  been 

completed.]    A  will  may  have  been  made  in  duplicate,  and  only  one  part 

of  it  been  burnt     In  Miu  Blandy's  case  (d)  it  was  proved^  that  she  put 

a  letter  into  the  fire,  and  aflerwards  coals  were  thrown  on,  which  had  the 

etfect  of  preserving  the  letter,  could  it  be  argued  that  under  such  circiun* 

fitaiices  a  will  had  not  been  revoked  ?    In  Bibb  v.  Thomas  the  act  of  the 

testator  was  not  complete.     Here  it  is  quite  clear  that  the  act  was  dofie 

»imo  revocandi  ;  the  intention  was  quite  clear,  and  only  prevented  from 

beiu^  fully  carried  into  effect  by  the  fraud  of  the  devisee  ;  the  testator  was 

afterwards  informed  by  her  that  that  act  had  been  completed,  and  expressed 

satis&ction,  and  his  continuance  in  his  intention  to  revoke  the  will. 

Etms  and  F.  Williams^  carUrdt  were  stopped  by  the  Court. 

Lord  Denm AN,  C.  J. — It  ought  always  to  be  considered  that  a  will  is  the 
most  solemn  instrument  that  can  be  executed.  The  statute  requires  certain 
forms  to  be  observed  in  the  execution,  and  with  regard  to  the  revocation,  it 
enacts  that  the  intention  to  revoke  a  will  so  executed  must  clearly  appear,  and 
that  one  of  certain  acts  is  necessary  to  effectuate  that  intention.  Here  there  is 
no  evidence  that  any  one  of  those  necessary  acts  was  done.  It  is  impossible  to 
coQtead  that  burning  the  cover  of  a  will  is  burning  the  will  itself:  that  would 
be  a  contradiction  in  terms,  and  make  void  the  statute  which  prescribes  certain 
{alpable  and  visible  acts  to  be  done  to  the  will.  Cases  may  be  put  in  which 
these  acts  may  have  been  imperfectly  and  slightly  done,  but  no  inferences  can 
be  drawn  from  them  in  favour  of  Mr.  Chilton's  argument  for  dispensing  in  any 
cue  with  the  act  itself,  because  the  object  of  the  statute  was  to  preclude  the 
(ioubts  and  uncertainty  which  exist  in  such  cases.  Two  cases  have  been  cited :  in 
^^  V.  Thomas  (c)  the  Court  were  of  opinion  that  the  party  had  done  two  acts, 
either  of  which  would  have  satisfied  the  statute.  Possibly  if  the  matter  were  now 
bnwght  before  the  Court  for  the  first  time,  doubts  might  be  entertained ;  but 
the  case  shews  that  the  Court  thought  that  both  of  the  acts  were  in  fact  done 
to  bring  the  case  within  the  statute.  That  case  does  not  at  all  shew  that  tha 
Court  dispensed  with  either  act  in  consequence  of  the  conduct  of  any  party 
other  than  the  testator.  In  tbe  case  of  Doe  v.  Perhes  (6)  the  party  was  in 
the  act  of  tearing  his  will  witb  the  intent  to  caucel  it.  He  tore  it  twice 
tbrougb,  and  then  one  of  the  parties  present  prevented  him  from  proceeding 
further:  an  apology  was  offered  by  the  devisee  and  accepted.  The  testator 
put  the  will  into  his  pocket,  and  afterwards  expressed  his  satisfaction  that  no 

^&)  3  B.  &  A.  489.  W  18  State  Trials,  1 149. 
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i&V*  A»Na*.  material  pari  of  the  writing  had  been  injured.  I  think  that  the  decbion  of 
Dos,  dtiiD.  the  Court  was  right,  because  the  testator  there  submitted  to  be  stopped  before 
^^'  he  had  completed  his  purpose :  he  appeared  to  have  revoked  his  revocation. 
I  think  therefore  it  was  correctly  lef\  to  the  jury  to  say  whether  the  intention 
of  the  testator  was  completed  or  not.  But  neither  of  those  cases  ^proache^ 
the  present;  it  would  be  a  violence  to  the  language  of  the  statute  to  hold  that 
there  were  any  circumstances  here  to  go  to  the  jury  as  evidence  of  a  revoca- 
tion. On  the  other  side  no  inconvenience  can  result  from  saying  that  a 
party,  if  he  persist  in  his  intention  to  revoke  his  will,  shall  do  so  by  an 
instrument  attested  by  proper  witnesses,  or  by  some  one  of  those  acts  which 
the  statute  prescribes.  I  think  we  were  bound  to  say  this  promptly  and 
decidedly,  both  because  we  feel  no  doubt,  and  because  of  the  importance  of 
the  principle  which  we  support. 

Pattbsoii,  J. — I  am  entirely  of  the  same  opinion.  I  think  that  I  left  the 
case  inc(Hrreetly  to  the  jury.  When  Bibb  v.  Thomas  was  quoted  I  saw  no 
difference  between  thai  and  the  present  case.  I  told  the  jury  that  if  they 
were  satisfied  as  to  the  truth  of  the  statement  made  by  the  witness,  that  the 
circumstances  amounted  to  a  revocation ;  but  I  now  think  that  I  was  wrong. 
That  case  was  different  from  the  present ;  there  was  a  tearing  as  well  as  a 
burning ;  the  case  finds  that  the  testator  opened  the  will,  and  ripped  it  so  as 
almost  to  tear  a  piece  off.  That  is  quite  different  from  the  present  case ;  there 
it  was  quite  clear  that  the  act  had  been  done,  because  the  tear  appeared  on 
producing  the  wi)l,  not  that  I  think  the  production  important  as  a  mode 
of  proofi  but  I  think  it  quite  necessary  that  the  act  should  have  been 
done.  The  statute  says  that  there  must  be  a  burning,  tearing,  or  obliterating 
of  the  instrument  I  think  we  should  do  great  violence  to  its  language  if  we 
construed  that  to  mean  an  attempt  only  to  do  those  acts.  Such  a  con- 
stpuction  would  create  inconvenience  upon  inconvenience.  I  think  therefore 
there  was  no  evidence  to  be  left  to  the  jury  of  burning.  It  is  quite  necessary 
that  there  must  be  an  actual  burning  of  the  paper  where  the  case  turns  upon 
burning.  Here  there  was  no  actual  burning  proved.  I  think  therefore  I  was 
wrong  in  the  manner  in  which  I  left  the  case  to  the  jury. 

Williams,  J. — I  am  of  the  same  opinion.  In  the  construction  of  the  act 
we  ought  to  provide  for  the  ordinary  cases,  not  those  of  singular  occurreoce. 
It  has  been  contended  that  if  a  testator  puts  hb  will  into  the  fire  with 
intention  to  revoke  it,  that  the  revocation  is  carried  into  efiect,  even  although 
the  will  be  taken  out  by  some  other  person  before  the  tire  has  acted  upon  it, 
provided  that  person  has  done  so  fraudulently  and  against  the  consent  of  the 
4estator,  because  otherwise  this  Court  would  be  forwarding  that  fraudulent 
act  But  on  that  principle  if  the  testator  had  sent  a  messenger  to  bum  it,  and 
the  messenger  had  not  done  so,  still  the  revocation  would  have  been  complete. 
Thus  we  should  be  driven  into  receiving  parol  evidence  precisely  where  the  , 
object  of  the  act  was  to  exclude  it.  I  do  not  pretend  to  determine  what 
extent  of  consumption  is  necessary,  but  it  is  quite  clear  that  there  must  be  an 
actual  burning,  and  it  appears  to  me  that  noUiing  was  done  in  that  respect  to 
satisfy  the  language  of  the  act. 

Mr.  Justice  Cols&idgb.-— If  we  were  to  adopt  the  argument  which  has 
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been  snbmittcd  to  thfr  Court  to  day  we  should  be  bqrih^  a  Ibundation,  step  by    H^'t  Be»ci» 

step,  for  repealing  the  statute  of  frauds,  as  far  as  regards  this  subject  matter.      DoK^dem. 

That  statute,  for  very  wise  purposes,  has  determined  that  the  validity  of  a  will,         R«a»> 

or  the  revocation  of  a  will,  shall  not  stand  on  mere  intention  ;  but  it  has        HAaiui. 

required  the  party  in  either  case  to  do  certain  definite  acts.     A  valid  devise 

eaonot  be  accomplfihed  without  the  signature  of  the  party,  nor  without 

the  attestation  of  three  witnesses :  no  intention  however  strong  to  have  signed 

it,  no  exphnation  why  the  signature  was  not  there,  no  intention  to  have  the 

vitnesMs  to  attest  it,  Uo  explanation  why  they  were  withheld,  is  suffidenti 

That  is  the  rule  with  regard  to  making  wills.     When  a  will  is  once  made  the 

same  striet  rales  must  apply  with  regard  to  its  destruction  ;  and  therefore  I 

apprehend  there  must  at  all  events  be  some  act  done,  coupled  with  Uie 

iotention  to  revoke  at  the  time,  in  order  to  satisfy  the  sixth  section  of  the  Act. 

We  have  been  pressed  with  this  difficulty  :   must  the  whole  document,  in  the 

case  of  burning,  be  destroyed  ?  or,  in  the  case  of  an  obliteration,  must  the 

vhole  document  be  obliterated?     It  is  hardly  necessary  in  this  case  to 

answer  the  question.    I  should  say  it  is  not  necessary  that  the  whole 

instminent  should  be  destroyed,  but  at  all  events  there  must  be  such  an  injuf^ 

hf  burning  with  the  intent  to  revoke  as  destroys  the  entirety  of  the  will, 

hecaase  if  any  part  of  the  will  has  actually  been  burnt  by  the  testator  with  the 

intention  to  revoke,  the  words  of  the  statute  are  satisfied,  such  a  will  no 

bg»r  exists  in  the  way  in  which  it  was  originally  framed  by  the  testator* 

In  this  case,  however,  nothing  at  all  was  done  to  the  will ;  there  was  a«i 

intention  on  the  part  of  the  testator  at  the  moment  to  burn  it,  but  the  fire 

neter]  actually  touched  the  will ;   the  only  ground  on  which  it  can  be  put  is, 

ft&t  the  burning  was  prevented  by  the  fraud  of  the  devisee ;  that  the  testator 

did  all  that  in  him  lay ;  that  he  did  an  act  the  natural  consequence  of  which 

B  baming,  and  that  that  consequence  was  only  prevented  by  the  fraud  of  the 

devisee.    Will  that  principle  hold  in  regard  to  other  parts  of  the  same 

section  ?    Suppose  the  party  had  intended  to  revoke  the  will  by  writing,  and 

be  had  been  prevented  by  fraud  from  signing  the  instrument  of  revocation,  or 

hy  fraud  the  necessary  witnesses  had  been  prevented  from  attesting  the 

eiecution  of  that  instrument  of  revocation,  could  it  have  been  said,  because 

the  testator  had  done  all  that  in  him  lay,  that  therefore  the  act  of  revocation 

«M  complete  ?  I  apprehend  not ;  the  safest  rule,  and  the  rule  we  are  bound  to 

idbere  to,  is  to  take  the  words  of  the  statute  and  carry  them  into  effect 

ttoording  to  that  construction  which  common  sense  and  legal  reasoning 

would  bestow  on  them. 

Rule  absolute. 


Silvery  v.  Howard.  jro.*,y./a*w. 

A^UMPSIT on  an  agreement  to  make  a  good  title  for  certain  lands  tried  a  iMtator after 
at  Norwich^  before  Lord  Abingery  C.  B.,  at  the  Lent  Assizes,  1835.  nfpeeaniJry  le. 

inunet,  devised  as 
follows:— ^  I  do 
hereby  give  and  devise  ante  W.  L.  and  A.  his  wife,  for  and  dailnc  their  nataral  Uvea,  all  and  everv  my 
measnaces,  lands,  tenements.  herediUments  and  premises  whatsoever  in  the  eityof /VorwteA,  or  elsewhere, 
in  theRingdom  of  Ortat  Britain.  And  fh>m  and  after  the  decease  of  the  said  w.  L.  and  A.  his  wifo,  my 
mind  and  wiU  is.  the  said  messuages,  lands  and  tenemenU,  hereditaments,  and  premises,  shall  be  equally 
divided  onto  and  amongst  such  of  the  ehUdren  of  the  said  W.  K  and  A.  his  wife  as  shall  be  then  living. 
share  attd  share  aUlie.'*  Th«re  was  a  residnary  elaaae  as  la  persottal.  but  none  M  to  real  property  i^HeUt, 
that  the  chOdivn  took  li(^  etUtes  only.  • 
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Kimg*9  BencL  Verdict  for  the  plaintiff,  with  leave  to  move  to  set  it  aside  and  enter  a  verdict 
SiLi^KRT  for  the  defendant,  in  case  the  Court  should  think  that  an  estate  in  fee  passed 
^  ^-  under  a  will  the  material  parts  of  which  were  as  follows  ^ — 

HOWAKD. 

•'Hib  is  the  last  will  of  me,  John  Lamb  Love,  butcher  of  Nonrick. 
First,  I  appoint  William  Lamb  and  Henry  Taylor  executors.  I  pve  and 
bequeath  unto  Sarahs  the  wife  of  J.  P.,  the  interest  of  200/.  during'  her 
natural  life.  I  give  and  bequeath  the  principal  sum  of  200/.  equally  between 
my  said  executors  (various  pecuniary  bequests  similarly  worded  then  fol- 
lowed, to  be  paid  as  soon  as  convenient  aAer  the  testator's  decease).  "  And 
I  do  hereby  give  and  devise  unto  the  said  W.  L.  and  Ann  his  wife,  ior 
and  during  their  natural  lives,  all  and  every  my  messtiaires,  lands,  and 
tenements,  hereditaments  and  premises  whatsoever,  in  the  city  of  Norwich^ 
or  elsewhere  in  the  kingdom  of  Oreat  Britain.  And  from  and  af^er  the 
decease  of  the  said  W.  L,  and  A,  his  wife,  my  mind  and  will  is,  the  fmd 
messuages^  lands^  and  tenements^  hereditaments  and  premisesy  shall  he 
equally  divided  unto  and  amongst  such  of  the  children  of  the  said  W,  L  and 
A,  his  tmfe  as  shall  then  be  living^  share  and  share  alike ;  and  as  to  what 
rtiall  remain  of  all  and  every  my  persona]  estate  not  hereinbefore  disposed  of, 
after  the  payment  of  such  just  debts  as  I  shall  owe  at  the  time  of  my  decease, 
my  funeral  expenses,  charges  of  probate  of  this  will,  and  other  charges 
incident  thereto,  and  to  the  executorship  thereof,  my  mind  and  will  is,  and  I 
do  hereby  give  and  bequeath  such  remainder  or  overplus  unto  my  said 
executors,  W.  L.  and  H,  T.  And  lastly,  hereby  revoking  all  former  wills  by 
roe  made,  I  declare  this  only  to  be  my  last  will  and  testament.   In  witness,  &c. 

**  John  Lamb  Love." 

A  rule  nisi  having  been  obtained  accordingly  by  Biggs  Andrews  in  Easter 
Term,  1835, 

Storks^  Seijt  and  Palmer  now  shewed  cause.  An  estate  for  life  only 
passed.  It  most  be  admitted  by  the  other  side  that  there  are  no  fomial 
words  giving  an  estate  in  fee,  neither  are  there  found  in  this  will  those  other 
drcumstaiices  and  expressions,  from  which  the  Courts  have  inferred  the 
intention  to  give  such  an  estate.  There  is  no  charge  upon  the  property,  nor 
does  the  word  estate  oocur,  which  has  sometimes  been  held  ex  vi  termini 
to  pass  the  fee.  Den  v.  Mellor  (a).  In  that  case,  and  in  Doe  v.  Allen  (6), 
Lord  Kenyan^  C.  J.,  regrets  that  the  same  strict  words  have  not  been 
required  in  dispositions  of  land  by  will,  as  in  those  by  deed.  The  words 
'*  hereditaments,"  '*  tenements,"  have  no  such  legal  effect  as  the  word 
^  estate,"  and  In  some  cases  even  the  latter  word  has  been  held  not  to  pass 
the  fee  where  there  were  no  formal  words  of  limitation.  Roe  v.  Holmes  (c), 
Den  V.  Gaskin  (d),  Goodrighi  v.  Patch  (f).  Roe  v.  Blacket  (/),  Morgan^. 
Griffith  (/),  are  to  the  same  effect.  Assuming  then  that  the  words  of 
description  are  not  large  enough  to  carry  an  estate  in  fee,  the  question  i>s 
whether  the  direction  of  the  testator  that  the  lands  should  be  eqt^ally 
divided  among  the  children,  share  and  share  alike,  has  that  effect?   And  the 

(a)  5  T.  R.  561.  (d)  Cowp.  657. 

a)  8  T.  R.  497.  (e)  Loa  224. 

(<?)  2  Wils.  80.  (/)  Cowp.  235. 
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case  of  Doe  v.  Tucker  (h)^  is  a  decisive  authority  that  it  has  not.    There    Kin^f^BtneK' 
the  very  same  words  occur ;  there  was  also  a  specific  devise  ('*  my  freehold       Siltkrt 
estate,  called  Pouneetts  "),  yet  the  Court,  without  hearing  the  conclusion  of      —  ^' 
the  argument,  held  that  an  estate  for  life  only  passed.     The  intention  also  of 
the  testator  to  pass  a  fee  was  admitted  by  Parfce^  J.,  but  the  words  being 
such  as  of  themselves  would  not  carry  one,  it  was  disregarded.    The  cases 
which  will  be  cited  on  the  other  side  are  Roe  v.  Wright  (0,  Chichenler  v. 
Omdtn  (j),  Randall  v.  Tuchin  {k) ;  but  in  all  of  those  the  testator  em- 
ployed the  word  **  estate." 

Bi^^  Andrews^  contra. — In  Andrew  v.  Southouse  (Z),  Lord  Kenyon 
says,  it  has  been  the  wish  of  the  Courts  for  nearly  half  a  century  to  give 
eflect  to  the  intention  of  the  devisor.  They  are  always  anxious  to  pnt  the 
same  coastruction  as  judges  upon  a  case  which  they  would  do  if  called  upon 
to  decide  as  individuals.  And  therefore  if  an  authority  can  he  produced  in 
favour  of  such  construction  they  alvrays  follow  it.  And  there  does  exist  the 
aathority  of  a  case  perfectly  analogous  to  the  present  in  favour  of  such 
QODstruction  as  will  effectuate  the  intention  of  the  testator.  In  this  will, 
after  af^inting  the  executors,  the  testator  proceeds  to  dispose  of  his  personal 
property ;  he  then  devises  his  real  estates,  and  in  domg  so  he  uses  precisely 
the  same  expressions  which  he  before  employed  in  the  disposition  of  his 
personalty.  The  property  in  question  consists  of  messuages,  which  have 
some  resemblance  to  personal  property,  being  of  a  wasting  nature.  He 
tben  proceeds  to  bequeath  all  the  residue  of  his  personal  property,  which 
^ewB  that  he  thought  he  had  already  devised  all  his  interest  in  his  real 
property.  The  devise  also  contemplates  a  division  of  the  property  among 
the  objects  of  his  bounty,  and  a  division  of  such  a  nature  as  could  only  be 
ffiectid  by  a  sale  and  a  partition  of  the  purchase  money.  With  the  ex- 
eeption  of  the  case  of  Doe  v.  T%tcker  (A),  no  case  presses  against  the 
construction  contended  for,  because  in  all  of  them  the  terms  used  are 
liferent  from  the  present  In  Baddeley  v.  Leppingwell  (m),  Mr.  Justice 
^^of  comes  to  the  condusien  that  a  fee  passed  merely  by  the  omission  of 
the  words,  limiting  the  estate  to  one  for  life,  such  words  having  been 
ployed  by  the  testator  in  a  previous  devise.  Such  also  was  the  conclusion 
nived  at  by  the  Court  in  GM  v.  Esdaile  (n),  and  on  the  same  grounds. 
Hiere  was  also  a  residuary  clause  in  the  latter  ease.  But  the  case  which  is  the 
same  as  this  in  terms,  and  which  was  not  brought  forward  in  Doe  v.  Tiicker  (A), 
is  Oaiet  v.  Brydon  (o),  and  the  Court  must  overrule  that  case  if  they 
decide  that  an  estate  in  fee  did  not  pass  by  the  words  of  this  will.  There 
the  devise  was  of  a  house  and  stable  unto  the  children  of  the  testatrix*8 
coBsins,  share  and  share  alikej  and  if  8.  fF.  were  not  living  at  a  certain 
time,  the  house  and  stable  to  be  divided  amongst  such  children.  The  Court 
reiied  on  the  circumstances  of  the  property  being  of  a  perishable  nature,  and 
OQ  the  direction  to  divide,  as  sufficient  by  shewing  an  intention,  to  pass  the 
fee.   Both  those  eurcnmstances  occur  here.     In  that  case  there  was  a 

'A)3B&Ad.473.  .                                      (/)    5T.R.292. 

(0  7  East,  259.  (m)  3  Bur.  1 533. 

(J)  4  Taunt.  176.  M  8  Bing.  323. 

{k)  6  Taunt.  410.  (•)  3  Bur.  1895. 
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V. 
HOWABBW 


Kmg^tBemdu  residuary  clause,  disposing  of  all  the  rest  of  the  estate*  which  would  have 
SiLTBBi  prevented  any  part  of  the  property  from  remaining  undisposed  of.  There  is 
no  such  clause  here,  and  if  the  words  are  held  not  to  pass  a  fee,  the  testator, 
contrary  to  his  manifest  intention,  will  he  intestate  as  to  some  part  of  his 
property.  In  Stetoart  v.  Gamett  (p),  the  Court  held  that  the  words  "  one 
moiety  of  the  rents,  issues,  and  profits  of  my  estate,  named  in  the  parish  M. 
to  be  divided  equally  among  my  grandchildren^  the  other  moiety  of  the 
rents,  &c.  I  give  to  R.  and  his  heirs,"  passed  a  fee ;  there  is  nothing  in  the 
words  of  that  devise  to  authorise  such  a  construction,  wUch  is  not  found  in 
this  case* 


Cur,  adv,  vvlL 

Lord  Dbnman,  C*  J.,  now  delivered  the  judgment  of  the  Court  This 
was  a  question  whether  by  a  devise  of  land  to  children,  share  and  share  alike, 
an  estate  passed  for  life,  or  in  fee.  It  has  been  held  repeatedly  jand  partica- 
larly  in  a  late  case  of  Doe  v.  Tucker  (9),  that  such  words,  uncontrolled  by 
clear  proof  of  an  opposite  intention  in  other  parts  of  the  will,  carry  an  estate 
for  life  only.  The  cases  cited  against  the  application  of  the  rule  all  admit  of 
satisfactory  distinction  from  the  present.  Baddeley  v.  Leppingwell  (r)  was 
decided  on  the  creation  of  a  charge,  (rail  v.  Etdaile  (x),  Stewart  v. 
Garnett  (p),  on  the  peculiar  force  of  the  word  e»tate.  One  case,  hovever, 
was  mentioned,  Oaiet  v.  Brydon  (0*  which  was  not  noticed  by  the  learned 
counsel  who  opposed  the  doctrine  in  the  argument  on  the  present  case,  Dor 
in  that  of  Doe  v.  Tudeer  (9).  That  was  a  devise  of  a  house  and  stable,  for 
the  life  of  testatrix's  husband ;  and  after  his  death  to  her  brother  for  life ; 
afterwards  '*  to  the  children  of  my  cousins  B.  and  If^.,  share  and  share 
alike,"  and  if  the  brother  should  not  be  living  at  the  time  of  the  husband's 
death,  then  my  mind  and  will  is,  that  the  said  house  and  stable,  irith  the  ap- 
purtenances, be  divided  amongst  the  said  children  of  B.  and  fF.  as  aforesaid." 
Lord  Mansfield  and  the  Court  were  there  of  opinion  that  there  was  enough 
on  the  whole  will  to  shew  intention  that  the  value  of  the  house  and  stable 
should  he  divided  among  the  seven  children ;  and  the  defendant*  a  purchaser 
from  them,  had  the  postea  delivered  to  him.  This  decision  would  be  the 
more  likely  to  escape  notice,  both  on  this  and  on  former  occasions,  becausse 
the  principal  point  in  it  turns  on  the  effect  of  confessing  lease,  entry,  and 
ouster,  and  the  question  of  estate  is  not  mentioned  in  the  margin,  nor  does 
Sir  Jamee  Burrow'e  statement  of  the  case  appear  very  satisfactory,  the  editor 
in  1812,  making  no  less  than  three  necessary  corrections  in  the  course  of  a 
single  page.  Lord  Mansfield  also  commences  his  judgment  on  this  point  of 
construction  by  ol^serving  that  the  whole  property  was  worth  but  100/. ,  whicli 
low  value  of  property  of  a  wasting  nature  to  be  divided  among  seven  children, 
after  two  lives,  led  the  Court  to  think  that  it  must  have  been  meant  to  be 
sold  and  the  produce  divided.  The  result  was,  that  upon  the  whole  of  that 
will  there  was  enough  to  shew  that  the  testatrix  intended  the  vahie  of  the 
house  and  stable  to  be  divided  among  the  children.    It  seems  unnecessary 


(p)  3  Simons,  398. 
(q)  3  B&Ad.473 
(r)  3  Bur.  1533. 


(f)  8  Bing.  323. 
(/)  3  Bur.  1895. 


fbriis  totey  imlfe oh'^Im  prasent  iHU  than  tkat  w«  fiad no  wonkin  iiiwliidb  KimfsBmiM. 

doriy  convinee  »  lii«t  tb*  teKMor  intended  to  pan  a  fee  $  the  Ofdiiiai;^  SttvirtiT 

rale,  therefore,  nivt  prevail  by  wliksh  a  elaaaa  lo  wotded- »  daaned  toeany  '^- 

I  life  estate  only.  Huw*iio. 

Rule  diflcbargadi  • 


Doe,  d.  John  Pratt,  v.  William  Pratt  and  others. 


/m.  16. 


'pWS  was  an  action  of  ejectment  tried  before  Parke^  B.,  at  the  Yorkshir€  r^JJl*?!*' 
Spriog  Assises,  1835,  to  recover  lands   at  Flixton,    in   the    county  point  a.  b.  ny 
ef  York.    The  leasor  of  the  plaintiff*  John.  Fr&ii^  claimed  as  hdr  at  la^v  of  ^ator  ofaii 


nma  Pr0il,  and  the  defendant  WiUiarn  Prait,  aa  his  exeoutor  and  devjaee  u![<S^!^i^ 

uaders  irill  of  iiduch  the  followring  is  a  copy  :  "^  la  the  name  of  God^  AmfiP.  J^Tf*"'*" 

I,  Tkomtu  Pratt^  of  Fiueimi,  iu  the  oounty  of  York^  labourer,  being  in 

hnlth  of  body,  and  of  a  sound  and  disposing  mind,  memory,  and  und<^- 

stasdiog,  pndsed   be  God  for  the  same,  do  make  this  my  last  will  «jid 

testiment  in  manner  and  form  followiBg  :  First,  I  will  that  all  my  debts  ^d 

fiuKrai  espenses  be  paid  and  dischaiged  by  my  executor  hereinafter  named ; 

I  ciMn  giw  and  •  devise  io  my  sister  AUet  HaU^  widow  to  fFiUum  HM 

Hamkro\  the  sam  of  21.  IQs.  annually  for  each  year  during  the  teicm  of  ^r 

Mtaitl  life :   also  to  ray  nieoe  Jnn  Prolix  the  sum  of  2L  lOt.  annually 

^urisif  the  term  of  hor  nataral  life  c   also,  I  give  unto  my  nephew  Jaftn 

^^  the  sum  aijive  shillings,  to  be  paid  at  Use  end  of  twelve  months  afier 

■ydeense.     /  appomi  my  nepAeii^  William  Pratt  my  whoh  and  $Qle 

<mitor  of  all  muf  htnuet  amd  lands  situate  at  FUa^n,  in  the  county,  of 

y^rk,  Th\s  being  my  last  will  and  testament^  I  have  herein  set  my  hand 

^Kil,  this  ninth  day  of  iiff^W,  1830« 

**  Thomas  Psaxt/' 

It  was  admitted  at  the  trial  that  the  testator  was  at  the  time  of  his  decease, 
•ndfor  twenty  years  and  upwards  immediately  preceding  thereto,  seised  in  lee 
<^tbe  property  souglit  to  be  recovered ;  that  the  will  was  duly  executed,  and 
the  testsior  in  a  competent  state  of  mind«  and  that  the  John  Pratt  (to  whom 
u  the  will  there  is  a  bequest  of  5x.)  is  the  lessor  of  the  plaintiff,  and  heir  at 
law  to  the  testator.  The  learned  judge  at  the  trial  directed  a  verdict  to.  he 
coteied  for  the  plalatiff*  with  leave  for  the  defendants  to  move,  to  set  aside 
tbe  verdict,  and  enter  one  for  the  defendants  instead,  A.  rule  vin  haying 
^  obtained  accordingly, 

R' Alexander  and  Wightman,  m  AftoAae/maeTenn  last,  shewed  cause  («). 
'Rte  lessor  of  the  plaintiff  contends  that^  by  tbe  words  appointingthe  defrnd- 
ut  whole  and  sole  executor  of  the  testaror*s  houses  and  lands,  no  interest  in 
them  is  given  to  hhn.  If  any  interest  passes,  there  is  no  doubt  it  must  be  a 
fee-simple.  It  is  submitted  that  the  Court  will  always  construe  with  strict- 
^vn  wills  which  disinherit  the  heir  at  law.    The  case  of  PiggoU  v»  Penrice 

(«)  Cor.  Lord  Demmum,  C.  J.,  Paitenn,  HMUmiu,  and  Coleridge,  Js. 
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Mm^tBmek.  (b)  18  A  distiact  authority  to  shew  that  under  thia  deWte  the  land  wiU  not 
J>os,  d.  paes  to  the  defendant,  ll&e  deme  in  that  case  wae  very  similv  to  the 
^^^*  present.  The  case  of  ClemenU  ▼•  CMye  (c)  is  also  a  strong  aathority  to  the 
Paatt.  mne  eflect  [Lord  Dkhmait,  C.  J. — In  that  case  expresM  umus  fiut 
exdtuio  alteriut.']  In  Com.  Dig^  Devise  N.  S,  a  case  is  cited  wliich  also  is 
similar  to  the  present,  where  it  was  held  that  the  land  did  not  pass.  The 
case  in  RoW$  Abr.  Deviae^  N.  1,  is  also  eipressly  in  point  to  shew  that  the 
fee  will  not  pass  by  this  devise.  The  case  of  Slkow  ▼.  Bull  (d)  is  also  to  the 
same  eflect  [Colbridob,  J. — ^What  meaning  do  yon  give  to  the  .expression 
^  whole  and  sole  executor  of  all  my  houses  and  lands  ?^ — That  may  mean, 
as  in  the  case  of  PiggoU  v.  Penrieej  that  the  executor  was  to  receive  the 
rents  in  arrear.  [Pattksok,  J. — ^Those  would  go  to  the  executor  without 
any  express  mention  of  the  lands.] — The  cases  quoted,  it  ia  submitted,  shew 
that  no  interest  in  the  land  passed  by  the  words  of  tfaia  devise  akme  to 
WUliam  Pratt^  and  that  therefore  the  property  is  undisposed  of^  and  goes  to 
the  heir  at  law,  the  lessor  of  the  plaintiff.  The  other  parts  of  the  will  do  not 
affect  this  question.  By  the  first  clause  the  executor  ia  ordered  to  pay  the 
debts  and  fiineral  expenses,  but  then  they  are  not  charged  on  the  real  estate, 
so  that  it  is  not  necessary  to  suppose  that  the  testator  intended  to  devise  the 
land  to  the  executor  for  this  purpose.  The  judgment  of  Lord  Abtnger^ 
in  the  case  of  Doe,  d.  Ashhy^  v.  Bainm  (e),  shews  that  unless  there  is  a 
condition  imposed  on  an  executor  requiring  it,  the  Court  will  not  conttrae 
words  as  carrying  more  than  such  an  estate  as  they  in  themaelves  imply. 
The  next  clauses  in  the  will  give  two  annuities,  but  they  in  the  same  way 
are  not  charged  on  the  realty,  and  in  the  case  of  Hwme  v.  Edwardt  (f)  it 
was  decided  that  such  annuities  are  to  be  considered  in  the  same  light  as 
other  pecuniary  legacies.  So  in  the  case  of  Dama  v.  WaUier  (g)  a  fund 
was  set  apart  for  the  payment  of  an  annuity  chargeable  on  the  personalty, 
and,  on  that  fund  becoming  insufficient,  the  Court  directed  that  another  part 
of  the  personalty  should  supply  the  deiiciencyy  shewing  thereby  that  the 
annuities  were  on  the  same  fboting  as  the  rest  of  the  legacies.  It  is  more- 
over observable  that  thb  will  does  not  direct  the  executor  to  pay  those 
annuities.  Next  comes  a  gift  to  the  heir  of  5t.,  but  a  number  of  cases  might 
be  cited  to  shew  that  a  gift  of  that  kind  to  the  heir  does  not  warrant  the 
construction  that  the  testator^s  intention  was  to  disinherit  him.  That  is  laid 
down  in  the  case  of  Denn^  d.  CroaHn,  v.  Goikin  (jk).  The  only  remaining 
clause  in  the  will  is  that  first  considered. 

The  case  of  Doe,  dem.  GUlardj  v.  Gitiard  («),  will  be  quoted  on  the  other 
side,  but  in  that  case  the  testator  had  charged  his  real  estates  with  the 
payment  of  his  debts  and  legacies,  and  it  was  necessary  to  construe  the  will 
as  the  Court  did  in  order  to  effectuate  the  intention  of  the  testator.  The 
same  observation  is  applicable  to  the  case  of  Anthony  v.  Ree$  (j).  So  also 
in  Looeacres  v.  Blight  (k)  it  was  necessary  that  the  executor  should  take  a 
fee,  but  in  this  case  the  debts  and  funeral  expenses  and  annuities  are  charge- 
able on  the  personalty  only. 

(6)    Pric  Chan.  471.  Com.  Rep.  250.  (jr)  1  Sim.  ft  Sta.  463. 

Oibb,  Eq.  Rep.  \Z7. 1  Kq.  Abr.  209,  c.  13.  (A)  Cowp.  657. 


(e)  Nov,  48.  (•)  5  Barn.  &  Aid.  785. 

(rf)  12  T "      ■    —      ^  

(0  2  C 

(/)  3  Alk.  693. 


12  Mod.  593.  2  Eq,  Abr,  320,  c.  8.  hS  2  Cr.  ft  Jerr.  75. 

{t)  2  Cromp.  M.  ft  Rot.  28.  (i)  Cowp.  352. 


ct 
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CrmweH  mi  Siarkiej  contra. — ^The  Courts  will  so  constrae  a  will  as  to  A*«v*'  Bench. 
atfj  into  eflect  tlw  intentions  of  the  testator,  if  it  can  be  done  without  con-  Dob,  d. 
tnvniin^  any  mle  of  law.  The  case  mentioned  in  BoW$  AMdgetneni  is  no  Pkatt, 
aotbarity,  as  in  that  case  it  is  clear  there  were  leases  for  years  which  would  Puatt. 
satisfy  the  intention  of  the  testator.  The  case  of  Clements  ▼.  Cassye  is  but 
shortly  reported,  and  the  observation  already  made  by  the  Court  is  an  answer 
to  it  Hie  case  of  Shaw  v.  BtUl  is  not  a  case  tbe  report  of  which  can  be  much 
relied  on.  In  the  case  of  Thomas  v.  Phelps  (l)  a  similar  devise  to  the  present, 
bat  in  more  general  terms,  and  omitting  the  word  **  lands,*'  was  nevertheless 
held  to  pass  a  fee.  The  case  of  Doe,  d.  GiUard^  v.  GUlard^  is  alone  sufficient 
antbority  to  make  this  rule  absolute.  The  case  of  Piggot  v.  Pienrice  is  clearly 
distiiigaishable,  as  great  stress  was  there  placed  on  the  association  of  the 
words ''goods,  lands,  and  chattels,"  the  word  ^*  lands  "  being  so  placed  be- 
tween words  relating  to  the  duties  of  an  executor.  Then  as  to  the  intention 
of  the  testator,  there  is  no  doubt  but  that,  by  the  direction  to  pay  all  his 
debts  and  fimeral  expenses,  the  real  estates  are  in  general  considered  to 
be  charged  (m).  Two  exceptions  are  made  to  this  general  rule ;  one,  when 
there  is  a  particular  fund  for  the  payment  of  debts ;  the  other,  when  the  duty 
is  thrown  on  the  executor,  but  no  real  estates  are  devised  to  him.  Those 
positions  are  laid  down  in  Powell  on  Devises  (n),  and  in  support  of  them  the 
cases  of  Awbreg  v.  Middleton  (o),  and  Aleock  v.  Sparhawk  (p),  and  several 
other  cases,  are  cited.  In  the  case  of  Goodtitle,  d.  Paddy^  v.  Maddern  (9), 
the  same  principle  was  laid  down,  and  other  similar  cases  might  be  re- 
ferred to. 

Cur.  adv.  vvU. 

LndDsNMAN,  C.  J.,  this  day  delivered  the  judgment  of  ihe  Court — ^This 
WIS  a  motion  by  leave  to  enter  a  verdict  for  the  defendant,  as  devisee  under  a 
vOI,  which,  after  directing  all  the  testator's  debts  and  funeral  expenses  to  be 
paid  by  his  execntor,  giving  several  annuities  for  life,  and  bequeathing  5«.  to 
tbe  plaintiff,  who  was  his  heir  at  law,  concluded  by  appointing  the  defendant 
his  whole  and  sole  executor  of  all  his  houses  and  land  situate  at  B.  We  do 
Dot  think  it  needful  to  go  into  the  authorities  which  have  been  so  recently 
considered  by  the  CouK  in  the  case  of  Doe,  d.  Hickman,  v.  Hasletoood  (r). 
It  was  admitted  by  the  learned  counsel  for  the  plaintiff,  and  is  perfectly  clear, 
that  if  the  defendant  took  any  interest  it  must  be  a  fee-simple,  and  no  man 
applying  common  sense  to  the  construction  of  the  will  can  doubt  that  the 
estate  was  given  to  the  defendant  No  decided  case  opposes  any  obstacle 
to  oar  arriving  at  this  conclusion,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(0  4  Rub.  348.  (0)  2  Eq.  Cm.  Abr.  497,  p.  16. 

(h)  See  IX»,  d.  mtif,  t.  Htfmeif  8  Tenii  (p)  2  Vernon,  228, 1  Eq.  Ca.Abr.  198,  p.  4. 

Rep.  I,  ud  Dt,  d.  Palmer,  w.  Rhhardt,  3  Iq)  4  Sart,  496. 

Tenn  Rrp.  356.  (r)  See  this  caie  and  tbe  other  authoritiei 

(»)  S&ed  by  Jaraun,  fol.  ii.  p.  649. 653.  there  died,  post,  p.  116. 
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Km^»  Bench, 

jba.ic  ^DoE,  deni.  Hickman,  v.  Haslewood. 

ii?dJvbJ?-Mr"  JJJECTMENT  to  recover  possession  of  a  house  in  GreaX  Queen  Street,  in 
ffire  ftnd  be-  (he  parish  of  Saint  Giles  in  the  Fields^  in  the  county  of  Middlesex. 

Htknsh  nuto  ny  * 

wuiB^.^..toher  The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  sitting;8  after 
forewr.auuir'  Michoelnuu  Term,  find  a  verdict  found  for  the  plaintiff,  subject  to  the 
RocHul^ehacteit^     foUowiug  casc  :— 

nuto^hllt'^^r       I^  ^^  proved  for  the  plaintiff  that  Mr.  George  Hadewood^  being  seised  ia 

ud lb? au^'  ^^  ^^ ^^  ^^  house,  made  his  will  duly  executed  so  as  to  pass  real  estates  io 

SteJitt  rf' "       ^^^  following  words :— "  In  the  name  of  God,  Amen,  I  George  Hadewood, 

•Bd  toau  iad       of  Swallow  Street ^  No.  50,  in  the  parish  of  SaitU  James^  Westminster,  being 

vml^2^y     of  sound  and  desposing  mind  and  memory,  praised  be  Almi^rhty  God  for  the 

wMdb^rit.aie,  Same,  do  make  and  ordain  this  for  my  last  will  and  testament,  in  manner 

^n'^nlnh^  ^"^  ^o"n  following ;  viz.,  I  give  and  bequeth  unto  my  Wife  Ann  Heaslewood, 

StdTOTSfeTilil  *®  ^^^  **®'"  ^^^  assings  for  ever,  all  the  residue  of  my  goods,  chattels,  and 

^ritfe«.and/do    personal  estate  whatsoever  and  wheresoever,  and  also  my  right,  title,  and 

wifufiMamdmU   interest  of,  in,  and  to  all  and  every  sum  and  sums  of  money  whatsoever 

fteSkoUiSw       which  now  is,  are,  or  shall  be  due  to  me  upon  and  in  virtue  of  any  will,  bound, 

oi!!^S^rt^—  ^^  other  securitys ;  and  I  do  likewise  make  my  Wife,  the  said  Ann  Heaselwood, 

^ieta^hl^     /utt  and  sole  executrizax  of  the  freehold  house  situate  in  Great  Queen  Street, 

iil»**i£!*^  to    No.  15,  in  the  parish  of  Saint  Giles  in  the  Fields,  Bein  the  north  side  of  the 

street,  in  the  county  of  Middlesex.    This,  my  last  will  and  testament,  hereby 

revoking  all  former  wills  by  me  made  ;  in  witness  wheare  of  I,  the  said  George 

Heaslewood^  the  testater,  have  sit  and  put  my  hand  and  sea)  this  day  fourth 

of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundredth  and  five. 

**  Georob  Heaslewooo.** 

*  The  testator  died  in  December,  1805,  leaving  Ann  Haslewood,  his  widow, 
him  surviving.  The  testator  and  his  wife  lived  in  the  house  until  the 
time  of  his  death,  she  aAerwards  married  Thomas  Vincent,  who  died  in 
December,  1817,  and  in  July,  1826,  she  married  John  Adie,  and  she  with 
her  husband  continued  in  possession  of  the  house  until  her  death  in 
November,  1833.  The  lessor  of  the  plaintiff  is  her  nephew  and  heir  st 
law.  The  questions  for  the  opinion  of  the  Court  are,  1st  Whether  i^nn 
Haslewood  took  an  estate  in  fee-simple  under  the  will  of  her  husband  ? 
2ndly.  Whether,  under  the  facts  of  the  case,  the  plaintiff  is  entitled  to  recover? 
The  verdict  to  be  entered  accordingly.  The  case  was  argued  in  Michaelmas 
Term  last  (a). 

Sir  W.  W.  Follett,  for  the  lessor  of  the  plaintiff.— This  will  was  obviously 
penned  by  an  illiterate  person,  but  the  words  used  are  sufficient  to  pass  the 
fee-simple  of  the  estate  in  question.  The  intention  of  the  testator  clearly  was 
to  give  his  wife  an  absolute  interest  in  his  personal  estate,  and  the  only 
natural  construction  of  the  words  *^full  and  Fole  executrix,  &c."  taken  with 
the  context,  must  be  that  t)ie  testator  meant  to  give  as  full  and  absolute  an 
interest  in  the  freehold  property  as  he  already  had  done  in  the  personal. 

(a)  Cor.  Lord  Denmtm,  C.  J.,  Paitttom,  Hiiiianu,  and  Coleridge,  J. 
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Words  used  in  a  will  are  not  necessarily  to  receive  their  strict  legal  con-    King'g  BendL 

sirudion  (6).    The  words  '•  heir/'  «'  executor,"  "  son,"   *•  child,"   &c.  oc-        it;;;;;^^. 

curriDg  in  a  will  have  been  said  by  the  Courts  to  be  words  of  flexible  meaning.      Hickman, 

[Pattbson,  J. — Is  it  not  rather  that  the  words  are  rejected  altogether  ?]     Ha»lkwooi>. 

There  are  cases  in  which  the  word  '*  heir,"  as  applied  to  personalty  has 

been  interpreted  to  mean  executor,  Holhway  v.  Holloway  (c).     So  on  the 

o&rrhand  *' executor*'  has  been  held  to  pass  a  fee-simple  interest.  Doe  y, 

GiOard  (d),  Loveacres  v.  Blight  (e) ;  to  be  equivalent  to  "  heir,"  Ro$e  v. 

EM  (/).    In  order  to  efiectuate  the  intention  of  the  testator,  the  Courts 

ha?e  interpreted  **  personal  estates  *'  to  mean  real.  Doe  v.  Tofield  (g).     In 

Roe  T.  Pattemm  (A)  the  testator,  afier  making  several  bequests  out  of  his 

stock  in  the  four  per  cents.,  adds,  *^  I  leave  all  the  remainder  in  the  above 

ttodts,  with  my  freehold  property,  to  my  sister,"  and  the  Court  held  that  she 

took  a  fee-simple,  because,  as  Lord  EUtnhorough  said,  it  was  clearly  the 

ioteotion  of  the  testator  to  give  as  absolute  an  estate  and  interest  in  his 

freehold  property  as  in  his  stock.    That  reasoning  applies  precisely  to  the 

present  case,  and  there  is  the  same  collocation  of  the  bequests.     No  doubt 

la  the  cases  cited  some  circumstances  or  expressions  have  existed  to  shew 

what  the  testator's  meaning  was.     But  that  is  so  here,  to  at  least  an  equal 

extent  with  any  other  case.    There  is  nothing  to  shew  that  an  interest  for  life 

only  (which  it  would  be  conceded  the  widow  took  by  this  devise),  or  of  any 

other  nature,  was  intended,  and  it  was  impossible  to  suggest  for  what  purpose 

the  devise  was  introduced  unless  to  convey  an  interest  in  fee.    A  very  slight 

tnnspositioo  of  the  words  would   remove  every  difficulty.     If  the  words 

"and  I  do  likewise  make  my  wife  A.  H,  my  full  and  sole  executrix,"   be 

Teid  after  the   devise  of  the  freehold  house  instead  of  before,  the  whole 

becomes  good  sense  and  good  English-    There  are  cases  in  which  the  word 

wecotar  as  applied  to  land  has  been  held  not  to  pass  a  fee,  but  the  reasons 

?Vm  by  the  Courts  distinguish  them  from   the  present.     In  Piggot  v. 

Pemee  (i)  the    whole  of  the  testator's  estates   real  and  personal   were 

kid  together :  "  I  make  my  niece  executrix  of  all  my  goods,  lands,  and 

chattels.''    And  the  Court  said  that  there  was  nothing  to  shew  an  intention 

to  give  an  interest  in  any  real  property  specifically.    The  same  distinction 

exists  with  regard  to  CUtmeni  v.  Castye  (j),  and  Shaw  v.  Bull  {k\  which 

last  case  scarcely  applies,  and  is  of  very  doubtful  authority.     [Patteson,  J  .-^ 

•*I  make  a  man  my  sole  heur"  gives  a  fee  simple,  therefore  the  words  "  I 

n»ke  a  man  my  sole  executor,"  if  they  mean  anything,  should  mean  the 

s«ne;  but  then  this  difficulty  occurs,  that,  if  we  construe  executrix  to  mean 

devisee,  there  is  no  executrix  at  all,  for  the  wife  is  not  made  executrix 

generally,  but  only  to  this  devise.]     Lastly,  if  it  be  held  that  no  interest 

passed,  then  there  has  been  an  adverse  possession  for  more  than  twenty 

years,  which  gives  a  sufficient  title  to  the  lessor  of  the  plaintiff. 

Butt,  coirfra.— The  clause  which  applies  to  this  house  must  be  taken  by 

%  UtAMmu^eid,  in  Uveaert^  v.  Biight,  (f)  3  Bur.  1881. 

ttd  see  all  the  caies  collected  in  Com.  i>y.  (^)  11  Ea.t,  246. 

(«)  Cowp.352.  (il)  12  Mod.  693. 
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JTo^'f  Bench,   itself,  and  not  read  with  others :  if  it  is  to  be  taken  as  a  beqnest  of  the  free^^ 
hold  house,  then  only  an  estate  for  life  passed.    The  cases  that  have  been 
cited  on  the  other  side  were  all  decided  on  the  grounds  that  the  intention  of 
the  testator  was  manifestly  pointed  to  such  an  interpretation  of  the  words  used 
as  was  adopted  by  the  Coort.    That  intention  bad  been  collected  either  from 
the  circumstances  of  the  testator,  or  the  general  tenor  of  the  will.    The  case 
of  Loveacrei  v.  Blight  (J)  has  been  contradicted,  and  there  the  will  began 
with  an  expressed  intention  to  devise  all  the  testator's  ^worldly  estate,"  and 
it  was  by  virtue  of  those  words,  and  the  intention  there  appearing,  that  the 
fee  passed.  In  Doe  v.  GUlard  (m)  there  was  a  chaige  upon  the  estate  devised, 
and,  according  to  the  rule,  where  there  is  a  charge,  the  fee  may  pass  though 
apt  words  are  not  used.    The  case  of  Den  v«  Gaskin  (yi)  is  a  strong  autho- 
rity for  the  defendant,  because  there  the  will  began  by  expressing  the  tesUr 
tor's  intention  to  dispose  of  all  his  worldly  estate ;  he  then  gives  and  bequeailu 
his  freehold  property  to  M.  R,  &c. ;  (here  also  was  a  pecuniary  legacy 
to  the  heir  at  law.     Lord  Mawfield  intimates  his  belief  that  the  testator 
meant  to  pass  a  fee,  yet  inasmuch  as  the  words  used  were  insufficient,  the 
Court  decided  that  the  fee>simple  did  not  pass ;  because,  as  Lord  Elienbonmgk 
observes,  in  GoodrigfU  v.  Barron  (o),  where  there  are  no  words  of  limitatiott, 
and  no  necessary  implication  from  the  words  of  the  devise  to  give  a  lai^ 
estate,  the  devisee  can  only  take  an  estate  for  life*     Shaw  v.  BuU  is  a  case 
that  has  never  been  impeached,  neither  has  that  cited  by  Powell^  J.,  from  Ntfj/^ 
The  words  in  the  latter  are  almost  the  same  as  in  the  present.     The  words 
used  in  Den  v.  MeUor  (p)  are  much  stronger  than  the  present,  yet  this 
Court  held  that  the  wife  in  that  case  took  only  an  estate  for  life,  and  that 
judgment  was  affirmed  by  the  House  of  Lords  (9).    Dos  v.  Baints  (r)  is  (0 
the  same  effect.    The  case  of  HoUoway  v.  Holloway  decides  nothing  upon 
the  present  question,  but  the  Master  of  the  Rolls  intimates  that,  under  such 
words  as  those  here  used,  the  fee  does  not  pass.    In  this  case  there  are  not 
words  of  charge,  as  in  so  many  others  where  a  iee  has  been  held  to 
pass  (Of  neither  is  there  anything  to  shew  the  testator's  intention  either  to 
pass  the  whole  of  his  property  or  to  disinherit  his  heir.     It  has  been  laid 
down  that  we  are  not  to  hunt  about  for  the  testator's  intention,  but  to  gather 
it  from  the  words  used.    Now  on  the  face  of  this  6ase,  we  are  so  far  from 
being  able  to  say  that  his  intention  was  to  disinherit  his  hdr,  that  there  is 
hardly  enough  to  raise  a  question  whether  it  was  so  or  not  (!)• 

Sir  W.  W.  Follett,  in  reply. — ^The  case  finds  that  the  widow  was  in  posses- 
sion  more  than  twenty  years^  which  of  itself  gives  a  title  in  ejectment ;  D(X 
V.  Cooke  (v).  [Patteson,  J. — if  the  devise  gives  nothing  to  the  widow  she 
would  have  been  entitled  to  her  dower  and  so  have  been  in  possession.]  Till 
that  was  set  out  by  metes  and  bounds,  she  would  have  no  more  title  to  pos* 
session  than  a  mere  stranger.  [Lord  Denman,  C.  J. — ^At  the  trial  no  point 
was  made  about  adverse  possession ;  if  there  had  been,  I  should  have  asised 
the  other  side  whether  they  could  not  have  explained  it.]     No  authority  has 


(/)  Cowp.352. 
(»)  5  B.  &  A.  786. 
(«)  Cowp.  657. 
(0)    11  East,  220. 
(p)  5  Term  Rep.  558. 
(7)  2Bos.ftPul. 


(r)  2C.M.&R.23. 

(«)  I)brv.i^o/OTe«,8TermRep.l.  CW- 
tUiev.MatUem,4Yta^496.  Doe^.H'ood' 
Moutt,  4  Term  Rep.  89» 

(/)  See  Abe/  v.  Htfy,  2  Madd.  38. 

(«)  7Biiig.346. 
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been  cited  to  shew  that,  where  the  intention  has  been  to  derise  a  speciAc  real    g-m^^g  BmA. 

esuee,  it  has  not  passed.    The  word  executor  could  only  be  used  with  the.       eSJ^S. 

iDteation  to  convey  the  same  absolute  interest  in  the  realty,  which  an      Uxcjluux, 

executor  has  orer  the  personalty.     And  the  Courts  have  determined  that    g^^i^^o^^g. 

a  fee  did  or  did  not  pass,  according  as  the  word  was  or  was  not  used  in  the 

nuner  in  which  it  is  used  here,  Loveacres  v.  BUght  (x).  Den  v.  Gcukin 

(y).    Goodrigki  v.  Barron  (z)    leaves    untouched  the  question,  whether 

tbe  appointing  a  person  executor  of  lands  passes  the  fee,  because  there  is 

Bondk  appointment  in  that  case,, and  the  point  never  was  nor  could  have 

bcesnised.'in  Trent  v.  Manning  (a)  the  phrase  *^  trustees  of  inheritance,'* 

taA'm  Doev.  OUberi  (b)  a  devise  ^  of  testamentary  effects,"  was  held  to 

JN»  the  ice,  as  shewing  the  intenticm  to  give  the  whole  estate ;  Marret  v. 

%  (e)  is  to  the  same  effect.    There  is  no  case  precisely  similar  to  the  pre- 

KDt,  but  the  mfing  principle  has  always  been  to  carry  into  effect  the  intention 

of  tbe  testator,  and  to  do  this  legal  terms  when  improperly  used  have  been 

CMMtrued  as  the  testator  has  been  supposed  to  mean  them :  thus,  heirs  have 

been  idencd  to  personalty,  heirs  male  of  the  body  to  mean  words  of  pur- 

chiee,  Ac  GoodUUe  v.  Herring  (eO>  &c. 

Bna^  in  answer  to  the  cases  quoted  in  the  reply  .^-Doe  v.  Gilbert  is  an 
ntbority  for  the  defendant,  for  DaUat,  C.  J.,  h^ld  that  an  estate  for  life  only 
pBSMd  hy  the  clause  devising  the  real  property  taken  alone,  and  that  it  was 
odIj  by  oonnectini^  it  with  the  expressed  intention  to  dispose  of  the  whole  in 
the  introdnctory  clause,  and  the  words  all  my  iettamentary  estate  and  effrcte 
in  the  residuary  clause,  that  the  fee  passed.  There  are  no  such  reasons  for 
Gonio^  to  that  conclusion  here. 

Cur,  adv.  vuU. 

Loid  Dbniian,  C.  J.,  now  delivered  the  judgment  of  the  Court — ^AAer 
ws^  the  will,  and  stating  the  facts  of  the  case,  his  Lordship  proceeded  as 
^^>Uoiis.w.Upon  the  argument  of  this  case  many  cases  were  cited,  not,  we 
tUnii  (with  one  exception),  bearing  directly  upon  this,  but  rather  in  illustra- 
^  of  the  general  principle  upon  which  our  decision  ought  to  be  founded. 
We  have  referred  to  those  cases  and  perused  them,  and  are  clearly  of  opinion 
that  none  can  be  considered  to  be  directly  decisive  of  this  point«  We  could 
not  fail  to  observe,  however,  upon  that  perusal,  a  constant  reference  to  the 
principles  upon  which  this  and  every  other  will  is  to  be  construed,  viz.,  ^  That 
every  case  of  this  sort  depends  upon  Its  own  peculiar  circumstances,  for  in 
^ery  case  the  question  is  one  of  construction,  to  be  made  on  the  whole  of  the 
^;  every  case  therefore  is  individual"  (c).  The  question  for  our  decision 
*^B  to  depend  upon  two  points :  first,  whether  the  intention  of  the  testator 
^  be  dearly  and  satisfactorily  collected  from  the  will ;  second,  whether  we 
ve  enabled,  consbtently  with  the  rules  of  law,  to  carry  that  intention  into 
ellect    Upon  the  first  point  it  is  to  be  observed,  that  it  does  not  appear  that 

(')  Cowp.  352.  (o)  2  Sid.  75. 

Or)  Cowp.  657.  U)  1  Bait,  869. 

U)  11  &ttt,  220.  (e)  Per  Dotfof,  C.  J.,  in  Am  v.  GiiUri, 

(")7But97.  3B.&B.88. 

(*)3B.aB.85. 
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the  testator  was  possessed  of  anxother  property  beyond  that  wfaidi  is  noticed 
by  bb  wilU 

Nor  can  we  perceive  any  allusion  to  any  other  object  of  his  bounty,  except 
his  wife.  Moreover,  in  the  earlier  clause  of  the  will,  all  the  testatoc^s  personal 
property,  including  everything  due  to  him  upon  securities  of  every  kind,  is 
(though  the  words  '*  heirs  "  is  there  as  much  misapplied  as  the  word  ^  eseca- 
trix"  to  the  freehold  house),  beyond  all  doubt,  bequeathed  to  the  wife.  Havia^ 
thus  completed  his  purpose  with  respect  to  the  whole  of  his  personalty,  the 
will  immediately  proceeds  to  notice  the  only  remaining  property  of  the  testa- 
tor—his freehold  house.  No.  15,  Queen  Street^  in  the  parish  of  St.  GUet. 
For  what  purpose  then  can  we  suppose  that  the  house  was  introduced  into 
the  will  at  all  ?  Why  is  it  mentioned  in  immediate  connection  with  property 
roost  certainly  disposed  of,  if  he  meant  to  die  intestate  with  respect  to  it? 
We  can  discover  no  other  probable  or  reasonable  supposition,  but  that  the 
house  was  introduced  into  die  will  with  the  intention  of  disposing  of  it;  and 
if  so  there  is  no  other  conclusion  possible,  but  that  he  meant  the  dispositioD 
to  be  in  favour  of  his  wife.  We  therefore  think  that,  by  the  words  ^'I  do 
likewise  make  my  said  wife  full  and  sole  executrix  of  the  freehold  house,  &c.," 
the  testator  did  intend  to  devise  that  house  to  his  wife ;  and  that  (however 
inartificially  he  has  executed  his  purpose)  he  fully  believed  that  he  had  done 
so.  Whatever  effect  can  reasonably  be  given  to  the  word  ^'  likewise,"  we  ate 
not,  we  think,  authorized  to  reject  and  expunge,  as  wholly  insignificant  and 
unmeaning,  a  clause  in  the  will  in  which  we  have  no  doubt  that  the  testator 
himself  thought  his  meaning  had  been  most  fully  and  even  learnedly  ex- 
pressed. And  if  this  clause  must  be  retained,  as  we  are  of  opinion  it  must,  it 
seems  impossible  to  Kay  that  the  testator  did  not  intend  to  give  to  his  wife 
some  interest,  and  if  so,  there  is  not  only  nothing  to  limit  the  intention  to 
giving  her  anything  less  than  **  the  full  and  sole"  dominion  over  the  house 
in  question,  or,  in  other  words,  an  estate  in  fee-simple  therein ;  but  the  terms 
"  full  and  sole  eiecutrix,"  as  it  would  import  the  gprant  of  the  entire  interest 
and  dominion  in  and  over  property  whereto  it  is  correctly  applicable,  evinces 
an  intention  to  g^rant  no  less  in  that  to  which  it  is  through  ignorance  mis- 
applied. Thus  much,  therefore,  as  to  the  intention  of  the  testator.  The 
solution  of  the  first  point  has,  we  think,  a  very  considerable  effect  in  dis- 
posing of  the  second ;  indeed  the  last  argument,  if  correct,  concludes  the 
questicm ;  because  we  are  aware  of  no  authority,  and  none  such  has  been 
suggested,  which  affects  to  impose  a  limit  beyond  which  the  Courts  shall  not 
proceed  in  their  favourable  construction  of  wills,  to  carry  into  effect  the  inten- 
tion of  a  testator.  Words  which  are  supposed  to  have  (and  which  really 
have,  when  correctly  and  technically  applied)  a  precise  and  definite  meaning, 
are  bent  and  diverted  continually  from  that  meaning,  if  the  sense  of  the 
will  requires  it.  **  Heirs,''  **  issue,*'  *'  son,"  &c.,  are  familiar  instances  of  the 
kind  now  alluded  to.  The  word  "legacy*'  must  be  admitted  to  have  a 
direct  reference  to  a  bequest  of  personalty,  and  not  to  a  devise  of  land;  yet, 
in  Hardacre  v.  Nash  (y),  in  which,  by  the  former  part  of  the  will,  there  had 
been  150/.  each  given  to  a  son  and  daughter  of  testator,  aflerwards  certain 
land  to  each,  and  aflerwards  it  was  provided  that,  upon  their  death,  ''  those 
legacies  that  had  been  left  them  should  return  to  his  wife,"  Lord  Kenyon 


(/)  5T.R.  716. 


talLARY  TERM,  1837.  121 

thus  slaf^  and  deals  with  the  ar^ment  arising  from  the  proper  meaning  of  KimgU  Bemk. 
the  word:  ^  ConsideraUe  stress  was  laid  on  the  word  *  legacies/  and  it  was  Dob,  d. 
annied  that  that  word  was  an  appropriate  term  applicable  to  personal  estate  Hickmak, 
ooly»  but  the  same  technical  and  correct  expressions  are  not  to  be  expected  Haslbwood^ 
from  unlettered  persons,  as  are  usually  found  in  wills  drawn  by  professional 
men ;  even  if  there  were  no  decision  warranting  us  in  saying  that  the  word 
^legacy'  may  be  applied  to  the  real  estate,  if  the  context  required  it,  I  should 
liave  bad  no  difficulty  in  making  such  a  determination  for  the  first  time.*' 
HisLoidship  then  adds,  ^  that  such  a  construction  had  been  put  upon  it  (as 
H  had  most  undoubtedly)  in  Hope  v.  Taylor  (^),  upon  the  short  ground  that 
it  w»  most  agreeable  to  the  intention  of  the  testator,  in  that  case,  to  construe 
the  word  *  legacy'  to  extend  to  land.'*  Dot  v.  Tojield  (A),  however,  carries 
liie  principle  as  far  perhaps  as  can  be  neces<tary  for  the  decision  of  this  or 
indeed  any  other  case.  The  only  question  was  (as  stated  in  the  judgment 
defivered  by  the  Court),  whether  freehold  lands  passed  under  the  words  '*  all 
my  personal  estate  ;"  and  the  Court  had  no  hesitation  in  saying  that  the  lands 
did  pass  by  that  description.  One  only  case  (the  excepted  one  before  alluded 
to)  we  understood  to  be  adduced  as  in  point,  for  the  purpose  of  shewing  that, 
wbatever  may  b«  the  probable  conjectures,  the  Court  cannot,  or  at  least 
ottgfat  not,  to  infer  that  a  lee  passed  to  the  wife  in.  this  case,  because  the 
aame  inference  has  been  before  repudiated  under  similar  circumstances.  This 
case  is  Piggot  v.  Penrice  (t).  We,  however,  are  so  far  from  thinking  that  it 
is  in  point  that  the  manifest  distinction  between  the  cases,  and  even  the 
leasoning  of  the  Lord  Chancellor,  seem  clearly  to  lead  to  a  conclusion  in 
iaTOor  of  the  lessor  of  the  plaintiff.  The  question  in  that  case  arose  entirely 
npon  the  following  words : — "  I  make  my  niece  executrix  of  all  my  goods, 
1^,and  chattels,"  and  it  was  whether  under  those  words  any  lands  could 
put.  Now  belbre  we  refer  to  the  reasons  of  the  Lord  Chancellor,  it  is  im- 
ponible  not  to  perceive  the  extreme  dissimilarity  between  that  case  and  the 
present  There,  the  word  **  lands'*  is  placed  in  the  midst  of  words  strictly 
«nd  legally  refemble  to  the  character  of  executrix ;  in  the  present  case,  no 
personalty  is  alluded  to  in  the  clause  in  question,  but  the  wife,  after  a  bequest 
of  the  personalty,  is  made  *^  sole  and  full  executrix"  of  a  freehold  house  only. 
The  Ix>rd  Chancellor,  in  reasoning  upon  the  case,  for  the  purpose  of  shewing 
that  the  heir  could  not,  upon  such  uncertainty,  be  disinherited,  does  not  rest 
npon  the  effect  of  the  word  **  lands,"  being  neutralized  by  its  juxta-position 
with  personalty,  but  proceeds  to  observe,  **  that  the  word  '  lands'  was  not  to 
be  rejected  as  useless,  for  probably  there  might  be  rents  in  arrear  of  those 
lauds,  and,  by  making  her  executrix  of  her  (testatrix's)  lands,  those  rents 
would  pass."  Now  in  this  view  of  the  case,  there  was  no  inference  whatever 
to  be  drawn  in  favour  of  an  intention  that  lands  should  pass,  of  course  there- 
fore it  furnishes  no  argument  against  giving  that  effect  to  words  which  make 
that  intention  clear.  The  word  **  executrix  *'  happens  to  have  received  a 
different  construction  in  two  other  cases.  In  ClemenU  v.  Cassye  (j)  the 
devise  was  of  Blackacre  and  JFhUeacre  to  the  wife  for  life,  remainder  in 
Blackacre  to  J.  S.  in  fee,  the  remainder  in  Whiteacre  not  being  given  over : 
**  And  I  make  my  wife  executrix  of  my  goods  and  land.*'    But  here  the 

(jf)  \  Burr.  268.  (•)  Prec.  Chan.  471. 

(4)  11  Kast, 246.  O)  Noy, 4b. 
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limited  devise  of  land,  followed  by  the  combination  of  land  with  goods,  wa» 
justly  thought  to  negative  the  intention  of  devising  the  remainder  in  fFhUe- 
acre  to  the  wife.    In  Shaw  v.  BuU  (it),  testator  seised  of  five  hooses  devised 
four  specifically  to  several  persoosi  one  of  these  four  to  his  wife  in  fee  chaiged 
with  legacies ;  finally,  **  aU  the  oveiplos  of  my  estate  to  be  at  my  wile's  dis- 
posal, and  make  her  my  executrix."    The  Court  was  divided  in  opinioii. 
Neville  J.  thinking  that  a  fee  passed  to  the  wife  in  the  fifth  house  also ;  the 
Chief  Justice  Trevor^  PokMj  J.  and  BUmeowe,  J.  differed  from  him,  sot 
because  the  worda  were  inc^iable  of  passing  the  fee,  if  the  intent  were  cleir, 
but  because  they  thought  the  intent  ncgalived  by  the  other  provisions.    The 
last  case  which  we  shall  nolioe  is  that  of  nomas  v.  Phelpt  (Ot  and  we  do  so 
partly  because  the  lestsdor  had  made  nearly  the  same  indiscriminate  abuse  of 
terms  as  in  the  present  instance,  and  because  the  Master  of  the  Rolls  treats 
very  lightly  such  abuse  and  confusion.    In  that  case  the  testator  had  given  a 
certain  house  to  his  son  Jamu  Phelps^  and  then  added,  **  him  and  my  daugh- 
ter E.  P,  I  make  my  joint  executor  and  executrix  of  this  my  will,  of  all  that  I 
possess,  in  any  way  bek>nging  to  me,  freely  to  be  possessed  and  enjoyed,  only 
my  household  furniture,  which  I  give  to  my  daughter  who  lives  Imigcst 
single,"  ftc    Upon  this  will  the  argument  was,  that  the  gift  being  to  an  exe- 
cutrix, she  could  only  take  personal  property ;  and  fiirther,  that  if  the  clause 
could  pass  a  freehold,  there  were  no  words  of  limitation  to  carry  it  beyond  a 
life  estate.    The  Master  of  the  Rolls  observed,  *«That  it  was  the  will  of  a 
person  who  had  not  the  advantage  of  professional  assistance,  and  was  plainly 
ignorant  of  the  nature  and  character  of  the  oflke  of  executor,  and  of  the  dis- 
Unction  between  real  and  personal  estates,  as  it  regards  that  office."  He  then 
adverted  to  the  words  above  set  forth,  and  said,  that  they  were  equivalent  to 
the  gift  of  all  the  testator's  property,  and  would  pass  all  the  testator's  interest 
ill  that  estate.     Upon  the  whole,  we  are  of  opinion  that  the  intention  of  the 
testator  clearly  was  to  give  to  his  wife  Jnn  HasUwoodj  the  freehold  of  the 
house  in  question  :  and  further,  that  the  words  in  the  will  are  sufficient  to 
carry  that  intention  into  effect,  and  that  no  rule  of  htw  will  be  contravened 
by  our  giving  judgment  for  the  pbdntiff. 


(k)  12  Mod.  593. 
(0  4Kiu.ai8. 


Postea  to  plaintiff  (m). 
(«)  See  the  prerioiis  case^  p.  1 13. 


Spencer  v.  Newton. 


filR  J.  Campbell^  A.  O.,  had  obtained  a  rule  calling  upon  the  plaintiff  in 
this  action,  and  also  upon  Larie  the  plaintiff  in  another  action  against 
the  same  defendant,  to  shew  cause  why  the  defendant  should  not  be  dis- 
charged out  of  custody  upon  affidavit  shewing  the  following  facts. 

A  cause,  in  which  the  defendant  was  a  party,  had  been  referred  to  the 
fmpZrSyn!^  arbitration  of  a  barrister,  who  held  a  meeting  January  7.    The  defendant, 

ion  raiaSh^     who  resided  at  Rtpon,  attended  the  arbitration  on  that  occasion,  when  the 
thiti    • 


Cl)Ap«rtytoa 
caoM  having  no- 
UMthatftmoCkm 
wiU  be  made  ia 
ooeofUiesn|ie- 
rior  oourti,  is  not 
privileind  ftom 
•imt  dnzinK  hit 
atlendaneeferUM 


(S)  A  pnity  iirivilrged  dttring  hit  aitMidanoe  befora  an  arbitralor  hat  not.  after  the  pioecedingi  are  at 
an  end,  an  c&teDiiou  of  privilege,  becaate  of  liii  inability  through  want  of  nwney  to  ratorn  home. 

StmkU.'^A  party  it  pririlrged.  while  incapecttatcd.by  Ulncet  from  letuinlBg  home. 
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■tlornejr  fcr  the  opposite  party  complained  that  the  cause  had  been  referred   KMj^$Bmek^ 

sorreptitioiislyy  and  announced  his  intention  to  make  an  application  on  the      StPBHcxa 

nbjeet  to  the  Court  of  Exchequer,  where  the  action  was  brought     Upon      j^.  J^„^ 

this,  the  arbitrator  adjourned  the  hearing  of  the  cause  until  February  15. 

Ihe  defimdaot  ascertained,  on  January  15th,  thatno  motion  had  been  made 

iatheEnheqner,  and  on  Jamtary  16th,  as  he  came  out  of  Lincoln's  Inn 

HaJl,  beiDg  tlien  on  has  way  to  the  coach-office  for  the  purpose  of  leaving 

Lndffn^  be  was  arrested.     The  affidavits  also  stated,  that  the  defendant  had 

been  attacked  by  illness,  and  that  he  had  been  without  funds  to  enable  him 

toleife  Ltmdon.    The  affidavits  on  the  other  side  stated  that  the  defendant 

lupC  Hilary  Term  by  dining  in  Lincoln's  Inn  Hall. 

SirF.  Pbllodc  (and  Kelly  on  behalf  of  the  other  plaintiff  Lone)  now  shewed 
csQse.  It  is  not  denied  that  a  party  is  privileged  from  arrest  during  his  at- 
tendance  upon  an  arbitrator,  and  also  eundo  and  redeundo ;  but  the  privilege 
extends  no  further  than  is  necessary  for  those  purposes ;  the  utmost  limit  is, 
tbeck)seoftheday  in  which  the  judicial  proceedings  have  taken  place,  or 
the  day  after,  Spence  v.  Siuari  (a),  Randall  v.  Gurney  (6).  It  cannot  be 
contended  that  th^  defendant  was  protected  during  the  whole  period  between 
the  two  meetings.  Neither  does  the  privilege  extend  to  attendance  relative 
to  a  motk>n  in  bank  ;  there  is  no  authority  for  such  a  position.  Such  attend- 
ance b  wholly  unnecessary,  the  proceedings  being  carried  on  by  affidavits. 
Tlie  statement  of  the  defendant's  illness  is  disproved.  The  period  during 
wbkfa  the  privilege  eiists  cannot  be  extended  by  the  poverty  of  a  party.  If 
that  were  so,  there  must  be  a  different  rule  for  every  case,  and  some  peraons 
vcnU  enjoy  a  freedom  from  arrest  during  the  whole  of  their  lives. 

^J.  Campbell^  A.  G.,  contra, — The  rule  does  not  depend  upon  the  cal- 
colBiJon  of  hours  and  days.  The  law  allows  a  reasonable  time  for  a  witness 
^^oido  and  redeundo.  This  has  always  been  interpreted  liberally,  Childes- 
ftoiK  T.  Barrett  (c),  Ricketts  v.  Gumey  (cQ.  In  a  case  in  the  year-books, 
a  man  was  held  to  be  protected  redeundo,  though  he  went  forty  miles 
out  of  his  way ;  for  the  Court  said,  peradventure  he  went  to  buy  a  horse  for 
^joamey(e).  Here  the  defendant  was  entitled  to  remain,  at  all  events, 
daring  the  first  days  of  Term,  to  watch  the  proceedings  in  the  Exchequer, 
of  which  he  had  notice.  There  is  nothing  to  limit  the  privilege  to  cases  to 
be  decided  by  a  jury.  Hlness  has  always  been  held  to  extend  the  privilege. 
In  fact  anything  will  extend  it  which  creates  an  impossibility  of  departure, 
siich  as  the  violence  of  the  weather ;  and  upon  the  same  principle  the  poverty 
of  the  party  producing  the  same  effect  must  be  attended  with  the  same  immu- 
nity.  Ihere  is  no  greater  difficulty  attending  the  inquiry  into  that  than  into 
the  drcomstance  of  illness. 

Pattxsoh,  J. — I  quite  assent  to  the  proposition  that  we  are  not  tied  down 
to  any  computation  of  hours  and  days ;  but  we  must  look  to  what  is  reason- 

(a)  3  Eaist,  8.  (c)  1 1  East,  439. 

W  3  B.  ft  A.  252.   See  I  TU.  tit.  <<  Priri-  (rf)  7  Price,  699. 

lege  from  Aiiert,*'  where  all  the  caaei  tie  (0  Bro.  Abr,  tit.  **  Privilege^**  4. 
cited. 
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JTM/f  Bmek*    able,  and  see  whether  a  man  is  bona  Jide  aitending  upoo  the  case  wfaicfa  is 
Sraiicin      going  on  in  Coort  for  the  purpose  either  of  giving  evidence,  or  as  a  party. 
*•  [His  Lordship  then  stated  the  facts  of  the  case.]     It  seems  to  be  oonoededf 

NxwToif.  ^^^1  jg  j^^  jg  qoii^  clear,  that  the  party  in  this  case  was  not  privileged  while 
waiting  in  town  between  the  first  meeting  in  the  arbitration  and  the  day  to 
which  it  was  adjourned.  I  find  no  case  at  all  like  this ;  the  case  of  Mr. 
Gurnty  (/)  was  decided  merely  on  the  grounds  that  he  did  not  deviate,  as 
it  was  necessary  he  should  go  to  Cltfton  in  order  to  ]vepare  himself  to  gi?e 
evidence  in  the  Court  of  Exchequer.  So  fiir  I  quite  agree.  The  other  cases 
that  have  been  cited  are  all  cases  where  the  party  was  staying  for  a  short 
time.  The  case  most  like  this  is  that  cited  by  the  Attorney-General,  where 
the  cause  was  not  in  the  paper,  but  nevertheless  the  party  was  held  to  be 
protected,  because  it  was  to  be  tried  in  the  then  sittings ;  and  he  was  tliere 
(though  he  need  not  have  been)  waiting  for  the  trial  of  the  cause.  But  there 
is  a  case  in  the  Court  of  Chancery  (^),  in  which  a  party  was  held  not  to  be 
privileged  because  he  came  too  soon.  That  was  not  morando^  and  it  was 
said  it  was  not  eundo.  It  was  a  case  where  a  party  was  to  be  examined 
before  the  Master,  and  he  went  three  days  before  the  ezamination  was 
appointed  to  take  place,  in  order  that  he  might  see  the  interrogatories,  and 
so  be  better  prepared  to  make  his  answer. 

There  is  another  case  also  in  Chancery  (A),  in  which  the  arbitration 
was  adjourned  to  another  hour  in  the  same  day.  I  am  surprised  that  the 
question  was  raised,  for  in  an  adjournment  from  day  to  day  the  witness 
would  have  been  privileged  beyond  all  doubt.  The  question  then  really  is, 
whether  or  not  the  notice  that  a  motion  would  be  made  in  the  Court  of 
Exchequer  entitled  the  party  to  a  freedom  from  arrest  while  sUying  in  town 
to  see  whether  it  would  be  made.  There  was  nothing  which  posiUvely 
required  his  attendance  in  the  Court,  because  no  motion  was  made.  How- 
ever much  we  may  be  disposed  to  extend  this  privilege,  it  would  be  going 
a  great  deal  further,  not  only  than  any  of  the  decided  cases  have  gone,  but 
beyond  any  reasonable  principle,  to  say  that  it  existed  under  such  drcum- 
stanoes.  It  has  been  argued,  that  it  was  impossible  for  this  party  to  go 
away,  but  inasmuch  as  that  impossibility  arose  from  want  of  funds,  the  Court 
cannot  notice  it.  That  is  his  misfortune,  but  cannot  be  a  reason  for  any 
extension  of  the  ordinary  privilege. 

Williams,  J.— The  only  ground  for  claiming  the  privilege  which  can  be 
relied  on  here  was,  that  the  party  was  waiting  in  order  to  watch  the  event  of 
a  motion  in  the  Court  of  Exchequer.  Now  an  appUcation  of  that  sort  differs 
in  very  many  respecU  from  proceedings  to  which  allusion  has  been  made. 
It  must  proceed  upon  affidavits.  There  is  no  necessity,  if  indeed  any  possi- 
bility, of  showing  cause  instanter  by  the  presence  of  the  party.  He  has  a 
full  and  perfect  opportunity,  whether  in  London  or  elsewhere,  of  knowing 
the  grounds  of  that  appUcation,  and  of  meeting  it  as  effectually,  if  not  as  earlyi 
as  by  his  actual  presence  in  Court.  I  am  at  a  loss,  therefore,  to  discover  what 
immediate  benefit,  if  any,  would  result  from  the  presence  of  the  party  him- 

(/•)  m^ktUi  T.  G«raey,  1  Chit.  682.  (*)  Ex  parte  Teinple,  2  Ves.  &  Beamei, 
7  Price,  699.  _  395.       . 

(y)  Qibb^y.  Phihptwt  iauss«&Mylae. 
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self.     With  regard  to  the  sabject  of  illness,  which  has  been  commented  on,  Ati^tAMcA, 

and  which  was  the  only  point  I  inquired  about,  I  cannot  say  on  these  afii-  SPBHcsa 

davits  that  there  is  anything  sufficient  to  induce  the  Court  to  act ;  because  v. 

we  cannot  close  our  eyes  to  the  fact  that  the  party  was  from  day  to  day  ■''  o  • 
enabled  to  attend  at  dinner  in  Lincoln's  Inn  Hall. 

CoLBRiDCE,  J. — I  am  quite  of  the  same  opinion.  The  only  thing  I  was 
nther  anxious  about  as  to  the  facts  of  this  case  was,  to  see  how  the  circum- 
stance of  illness  was  made  out ;  because  I  certainly  should  have  thought,  if 
the  delay  bad  been  a  delay  of  illness  unconnected  with  any  other  cause,  that  • 
woukl  have  been  a  sufficient  ground  for  his  discharge ;  but  I  cannot  say, 
upon  these  affidavits,  that  illness  was,  by  itself  and  disconnected  with  the 
porerty  of  the  party,  the  cause  of  his  delay.  I  do  not  think  we  are  at  liberty 
to  take  into  account  the  casual  want  of  money.  If  so,  we  should  soon  have 
two  different  laws,  according  to  the  circumstances  of  the  parties. 

Rule  discharged. 


The  King  v.  The  Mayor  and  Corporation  of  Oxford. 


Jam.i 


for  the  city  and  borough  oi  Oxford^  under  the  Municipal  Corporation  Act  ion  haviog  been 
(5  &  6  W.  4,  c.  76),  was  elected  councillor  of  the  south  ward,  and  accepted  ^^*£^to 


WNGHAM,  on  the  14th  January  of  this  term,  obtained  a  rule  directed  to  TiwmayorofOz- 
the  mayor,  aldermen,  and  burgesses  of  the  city  and  borough  of  Oxford^  monhi^Iia 
to  shew  cause  why  a  maTidamus  should  not  issue  commanding  them   to  Slrmaod^iwt 
lealore  John  Tcwle  to  the  office  of  councillor  of  the  said  city  and  borough.       ^>^  »•»•  ^m  «>» 

on  lliA  buf ■^■s 

Mr.  TcwU^  on  the  first  formation,  in  January^  1886,  of  the  town  council  luttoftheyear: 

and,  an   "^     - 
■on  hail 

•Uctad 

tJbe  office.     On  \hit6ih  September^  1836,  the  town-clerk  received  from  the  {Jj^J^lirtin 
overseer  of  the  different  parishes  of  the  city  and  borough  the  burgess  lists,  '^^IJT^JlTSf^' 
which  he  forthwith  caused  to  be  delivered  to  a  printer,  with  directions  for  a  mmdammg  to 
copies  to  be  printed  pursuant  to  the  15th section  of  the  above  Act.     On  to'r^rtmT.**" 
Saturday  the  10th  September  the  printed  copies  were  sent  to  the  town-clerk,  luhM^'^he 
who  immediately  caused  to  be  fixed  on  the  usual  place,  near  the  outer  door  fbaTtheiul^n 
of  the  town-hall,  a  copy  of  the  burgess  list  of  each  pansh,  where  it  remained  !m^"'T|^°'^' 
until  after  the  1 5th  September  instant     The  name  of  Mr.  Towle  was  not  on  men\y  <»*"'^ 
any  of  these  lists,    Mr.  Towle^  however,  did  not  give  any  notice  to  the  town*  wm  tiie  ptmiar 
derk  «)f  the  omission,  nor  make  any  claim  for  the  insertion  of  his  name.     On  ^^13ida»mi 
the  4th  October  an  open  court  was  duly  holden  at  the  town-hall,  for  the  SliTtolli'^w 
revisioEn  of  the  burgess  lists,  before  the  mayor  and  two  assessors  chosen  for  '"td'^flSuUM' 
the  purpose.    No  application  was  made  at  this  Court  on  behalf  of  Mr.  Towle  v*?^^?"^ 
to  have  his  name  put  upon  the  lists,  nor  was  the  attention  of  the  mayor  or  of  iatiiereinoi^r 
Ihe  aasesaors  called  to  the  fact  of  his  name  not  being  on  the  lists,  until  the  rSemni^ 
2Sth  October^  when  the  mayor  having  ascertained  the  fact,  and  having  been  ^^'**^'* 
advised  that  Mr.  Towle  had  thereby  ceased  to  be  a  councillor,  gave  public 
oo4ioe  of  the  vacancy,  and  on  the  1st  of  November  following,  Mr.  Dry  was 
elected  in   the  place  of  Mr.  Towle.    On  the  9th  November  a  council  was 
holden  pursuant  to  the  provisions  of  the  act,  at  which  Mr.  Towle  attended, 
when  the  mayor,  acting  under  advice,  informed  him,  that  he  [the  mayor]  could 
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IGbf**  Bmch.    not  hear  anything  Mr.  TowU  had  to  say,  or  to  take  his  vote,  or  allow  him  to 
•j^j^^^o      take  any  part  in  the  proceedioga.    The  mayor,  aldermeo,  and  hoigeMes  in 
V.  their  corporate  character,  did  not  appear  to  have  taken  any  part  in  the  removil 

2*^»,  of  Mr.  TowU  from  hb  office. 

Sir  /.  Campbell^  A.  G.,  and  Jmo$^  shewed  canne. — ^The  ahsence  of  Mr. 
Tawle*s  name  from  the  hurgess  roll  disqualified  him  as  a  councillor.  Sect 
28  of  the  Municipal  Corporation  Act  says,  that  no  perMMi,  ^  shall  he  qualified 
to  be  elected,  or  to  be  a  conBcillor  or  alderman  of  any  soch  borousrh.  who 
shall  not  be  efUiUed  to  be  on  the  burgess  list  erf"  such  borough."  By  sect 
29,  ^*  Every  burgess  of  any  borough  who  shall  he  enrolled  on  the  bui^gess 
roll  for  the  time  being  of  such  borough,  shall  be  eniitled  to  vote  in  the  ele<>- 
tion  of  oouncillors,  and  of  the  auditors  and  aaseiisors  hereiaafier  mentioned 
for  such  borough,  and  no  person  who  shall  not  be  enrolled  in  sudi  bnrgess 
roll  for  the  time  being  shall  have  any  voice  or  be  entitled  to  vote  in  any  such 
election."  It  would  be  strange  if,  notwithstanding  this  clause,  whksh  incapa- 
citates TowU  from  voting  in  any  election  of  councillors,  he  should  possess 
the  higher  privilege  of  being  himself  a  councillor.  The  omission  of  hia  name 
from  the  burgess  roll  is  at  least  prknd  facte  evidence  that  he  was  not 
entitled  to  have  it  inserted  in  that  roll ;  and  he  has  neglected  to  avail  himself 
of  the  provisk)n8  of  the  17th  section,  which  says,  that  **  Every  person  whq^ 
name  shall  have  been  omitted  in  any  such  burgess  list,  and  who  shall  claim 
to  have  his  name  inserted  therein,  shall  on  or  before  the  1 5th  day  of  Sept.  in 
every  year,  give  notke  thereof  to  the  town-derk  in  writing.  [Colerioge,  J. 
— Afiv  V.  Tripp  (a)  was  the  converse  of  this  case.  There  the  name  of  the 
party  was  on  the  burgess  roll,  and  it  was  contended  that  it  should  not  have 
been.]  If  it  is  reasonable,  when  the  name  of  a  person  i»  on  the  roll,  as  in 
that  case,  that  his  title  may  notwithstanding  be  questioned,  it  is  also  reason- 
able, on  the  other  hand,  that  the  omission  of  his  name  should  be  conclttsive 
against  him,  when  he  has  taken  none  of  the  steps  allowed  by  the  act  for  the 
vindication  of  his  title.  The  not  being  on  the  roll,  and  the  not  being  entitled, 
are,  for  the  purposes  of  this  act,  the  same  thing. 

In  the  next  place,  this  rule  is  not  only  misconceived  in  form  but  is  directed 
against  the  wrong  parties.  Rex  v.  Beedle  (6),  and  Rex  v.  The  Mayor  of 
Colchester  (c),  shew  that,  where  an  office  is  already  full,  quo  warranto  to 
remove  the  person  filling  it,  is  the  proper  remedy,  and  that  this  Court  will 
not  grant  a  mandaimus  to  admit  another  person.  Dry^s  election  cannot  be 
treated  as  a  nullity,  and  the  consequence  of  granting  this  rule  will  be  that  two 
persons  will  be  in  possession  of  the  same  office.  [CoLBRrDOS,  J. — Will  not 
a  point  be  made  by  the  other  side  on  the  52nd  section,  and  on  Rex  v.  CWy^ 
(<).]  That  case  arose  on  the  52nd  section.  There  is  a  difference  between 
Uie  disqualifications  enumerated  in  the  two  sections.  A  declaration  that  the 
office  has  become  void  is  only  necessary  where  the  disqualification  arises 
under  the  52nd  section.  In  cases  of  disqualification  under  sec  28,  as  if  a 
party  be  a  clergyman,  or  be  not  on  the  burgess  roll,  the  office  is  ipso  f(Uio 
vacant,  and  no  declaration  at  all  is  requinte.  This  rule  is  also  misdirected. 
It  shoukl  have  been  against  the  mayor  only ;   the  corporation  have  taken  no 


(a)  Decided  in  Mich.  Tenop  1836,  bat  not         (6)  3  Ad.  &  EU.  467. 
yet  reported.    The  application  in  that  case  M  2  T.  R.  269. 

was  for  a  quo  uHtrrtmio,  which  was  granted.  (d)  I  Ner.  &  Perr.  78. 
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part  in  dtspladn^  Mr.  Towle.    [Colbridob,  J.— Could  the  mayor  alone    king'9  Bemek. 
restore  him ?]     It  wns  the  mayor  alone  who  refiued  to  take  his  vote.  TheKino 

V. 

Bingham,  conircL—Mr.  Towle  has  been  guilty  of  no  laches ;  but  the  ^iJJ^^rf 
laches  of  which  the  corporation  by  their  officers  have  been  guilty  in  neglect-  Oxt 
ii^  to  have  the  burgess  lists  ready  in  due  time,  as  required  by  the  Act,  has 
deprived  him  of  the  proper  opportunity  of  making  his  claim.  The  mere 
absace  of  b  party's  name  from  the  burgess  list  is  not  mentioned  as  a  dis- 
qnalifiGation  for  the  office  of  councillor  either  in  the  the  28th  or  52nd  section 
of  the  Act.  But  the  absence  of  title  to  be  on  the  list  is  a  disquahfication. 
As  tkerefore  there  can  in  point  of  fact  be  no  doubt  about  the  applicant  being 
eotitied  to  have  his  name  on  the  roll,  an  attempt  is  made  to  disentitle  iiim  by 
tbe  legal  construction  of  this  act,  in  which  it  is  said  **  the  not  being  on  the 
iist^  is  the  same  with  *^  the  not  being  entitled."  This  is  a  perversion  of 
hngoage ;  and  the  difference  in  the  signification  of  the  two  phrases  is 
recognised  in  the  recent  act  for  the  amendment  of  the  Municipal  Corporation 
Act  <6  nnd  7  W.  4,  c.  104),  section  7  of  whidi  eaempts  councillors  and 
others  whose  names  are  on  the  burgess  roll  from  any  penalty  for  acting  in 
their  office  if  they  shoukl  not  be  entitled  to  have  their  names  so  enrolled. 

As  to  the  rule  being  misconceived  and  misdirected,  the  case  of  Re^v  v. 
Tke  Mojfor  of  York  (e)  shews  that  this  Court  will  grant  a  rule  for  a 
mandamus  to  admit  to  an  office  already  full;  and  it  is  properly  directed  not 
to  the  mayor,  but  to  the  corporation,  who  are  responsiUc  for  the  coDduct  of 
their  agents. 

WiuiAM 8,  J.-*It  is  not  on  this  occasion  necessary  to  decide  the  question 
Ihathss  been  raised  on  the  28th  section,  namely,  on  the  effect  that  ought  to 
be  attribnted  to  the  words  ^  entitled  to  be  on  the  burgess  list ;''  because  on 
the  heto  of  this  case  it  appears  that  Mr.  Towle  is  at  this  time  actually  in  the 
flffiee  of  eouncillor,  from  which,  according  to  the  argument,  he  never  has 
been  displaced.  The  ride  therefore  for  a  mandamus^  which  we  are  called  on 
to  grant,  commanding  the  oorpofmtion  to  restore  the  said  John  Towle  into 
(he  place  and  office  of  a  councillor  of  the  said  city  and  borough  is  un- 
aecessary. 

C01.SUDOE,  J.  —  I  am  of  the  same  opinion.  I  think  from  the  facts 
in  this  case,  as  they  are  now  agreed  on  by  both  sides,  it  is  clear  that  this 
remedy  is  either  wholly  or  in  part  misconceived.  If  everything  done  by 
the  naayor  were  a  mere  nullity,  and  Mr.  Dry*$  election  merely  colourable, 
and  the  mayor  and  council  had  moreover  declared  Mr.  TotMs  place  void, 
aad  had  actually  ousted  him  from  the  council ;  I  think,  under  those  circum- 
ftfanceis  this  case  would  have  ikllen  within  the  observation  of  Lord  Mansfield^ 
dted  in  Rer  v.  CokkuUr,  namely,  that  *^  if  the  election  were  doubtful,  and  fit 
to  be  tried  upon  an  information  in  nature  of  a  quo  toarraiUo,  the  Court  ought 
not  to  grant  a  mandamus  ;  but  if  it  were  a  mere  colourable  election  and  clearly 
void,  they  ought/'  On  the  latter  supposition  this  remedy  by  mandamus 
might  be  had  recourse  to;  there  would  have  been  a  de  facto  extrusion  from 
office  of  the  person  rightfully  entitled  to  fill  it.     But  I  am  not  prepared  to 

(e)  4T.R,699. 
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KiMgiBtmek.  gay,  on  the  statement  of  these  facts,  that  what.has  been  dene  is  merely  eol  our- 
The  Kino      able.    If  then  it  be  taken  that  what  has  been  done  is  not  merely  colourable, 

The  ulyoT  ft  ^^^  ^^^^  ^^*  ^^^  '^  ^^  /octo  in  possession  of  this  office  of  councillor,  it  is 
Corporation  of  clear,  according  to  all  the  authorities,  that  a  quo  warranto  is  the  proper  mode 
OxvuRo.  of  proceeding,  and  not  a  moncfamuf,  which  in  effect  would  require  the  mayor 
and  corporation  to  receive  Mr.  Towle  into  an  office  already  filled  by  another. 
In  Rex  V.  The  Mayor  ofColcheKter  the  doctrine  is  distinctly  laid  down,  that 
it  is  a  decisive  answer  to  an  application  for  a  numdamut^  that  there  is  another 
remedy  by  an  information  in  the  nature  of  a  quo  warranto^  by  which  the  title 
of  the  officer  in  possession  could  be  tried  as  well  as  by  a  mandamus^  and  that 
the  consequence  of  g^nting  the  rule  would  be,  that  a  second  person  would 
be  admitted  to  an  office  which  is  already  fiUed  by  another,  both  claiming  x» 
be  duly  elected.  In  that  case  the  rule  for  a  fMmdamui  was  refused.  In 
Bex  V.  The  Mayor  of  York  a  rule  for  a  mandamus  was  granted.  In 
that  case  there  was  a  dispute  between  two  persons,  both  claiming  to  be 
recorders  of  Fork.  One  of  them  had  an  actual  majority  of  votes  at  the 
election,  and  the  Mayor  and  Corporation  had  certified  bis  name  to  the  King 
for  approbation ;  which  proceeding  was  necessary  for  the  completion  of  his 
title  to  the  office.  The  applicant  for  the  maniomtif,  although  he  bad  not 
the  actual  majority,  shewed  that  improper  votes  had  been  admitted  in  favour 
of  his  opponent,  and  came  to  this  Court  for  a  mandamus  to  the  Mayor  and 
Corporation  to  certify  his  name  also  to  the  King,  and  the  Court  granted  the 
mandamus.  But  the  distinction  between  the  two  cases  is  obvious.  By 
neither  of  the  contending  parties  was  the  office  absolutely  filled.  One  party 
had  already  obtained  a  certificate  from  the  Corporation  to  the  King  to  com- 
plete his  title,  and  the  other  desired  only  to  have  the  same  means  fiimished 
him  for  the  completion  of  his  title,  so  that  the  validity  of  it  might  be  put  into 
a  proper  train  of  investigation.  The  decision  in  that  case  does  not  appear  to 
me  to  impeach  in  any  way  the  correctness  of  the  decision  in  the  King  and 
the  Mayor  of  Colchester.  The  Rex  v.  Beedle  also  must  be  considered  as  an 
authority  on  the  present  point  There  the  rule  for  the  mandamus  was  dis- 
charged on  the  same  ground ;  and  the  Court,  on  the  application  of  the  party, 
granted,  as  we  are  disposed  to  do  in  this  case,  a  rule  nisi  for  a  quo  warranto. 

Sir  J,  Campbell^  A.  O.,  and  Bingham^  were  then  heard  on  the  question 
.    of  costs. 

CoLBRiDOB,  J. — It  may  be  a  hard  case  on  the  applicant ;  but,  on  the  ground 
that  he  has  misconceived  his  remedy  and  applied  against  an  innocent  party, 
this  rule  must  be  discharged,  with  costs. 

Rule  for  a  mandamus  discharged,  with  costs. 
Rule  nut  granted  for  a  quo  warranto. 
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The  King  v.  The  Mayor  and  Burgesses  of  the  Borough  of 

Bridgewater. 

Janvary  27. 

SIR  IF.  IV.  FOLLETT  this  Term  obtained  a  rule  calling  upon  the  mayor,  »•  B,u.ea«*Beof 
ij  1.  ^  w^   .  ,  t  1  ,lhe  boroagb  of 

aldemien,  and  burgesses  of  Brmgrtoater  to  sbow  cause  why  a  mandamus  b,  the  office  of 
should  not  issue,  commandini;  them  to  prepare  and  execute  a  bond  under  the  ^J"*"*  ^  the  ju». 
coramon  seal  of  the  said  borough,  conditioned  for  the  payment  to  T.  Trevor  tenant  to  tiie 
of  the  yearly  sum  of  101/.  12*.  4rf.,  and  to  deliver  the  bond  so  executed  to  ""^^if^^^^^ 
the  said  T,  Trevor.    From  the  affidavit  of  Mr.  Trevor  \t  appeared,  that  in  paMiDi;  of  the 
the  year  1833  he  was  appointed  common  clerk  and  clerk  of  the  peace  of  the  ^J^iori^cafc 
borough  of  Bridgewater.    To  these  offices  the  office  of  clerk  to  the  justices  6  fr.4,c.  76,) 
was  a  sort  of  appurtenance,  and  was  held  by  him,  according  to  the  usual  nu^tolTofSe 
practice,  in  conjunction  with  them,  until  December  26th,  1835,  when  anew  pence wm gi«ntfd 
council  for  the  borough  was  appointed  under  the  New  Municipal  Act(a).  andthep^oawbo 
On  the  Ist  January.  1836,  he  was  appointed  town  clerk  and  clerk  of  the  h«d  bem  common 

1-   .        /«••.•  ,      .  ,    .         ,       ,  ,     /.       1  .      i.  clerk,  mhich  office 

peace,  which  offices  had  been  substituted  m  the  borough  for  bis  former  wm  then  Kbo- 
office  of  common  clerk.     On  the  15lh  February  following,  a  separate  com-  [JjJ],*J;,'J^/" 
missioo  of  the  peace  having  been  granted  to  the  borough  under  section  103  appointed  town 
of  the  above  act,  another  person  was  appointed  to  the  office  of  clerk  to  the  y^"^*",!^/^"^  ^'^ 
justices,  which  by  section  102  of  the  same  act  is  rendered  incompatible  with  not,  m  fonneri, 
the  office  of  clerk  of  the  peace.     Trevor  therefore  demanded  compensation  tl'^lJ  ^lii'l Viu'k 
from  the  council  under  section  66,  for  the  loss  of  the  emoluments  formerly  office  bein«  by 
enjoyed  by  him  as  clerk  to  the  justices.     The  council  having  refused  com-  Jncomp^Itibio  wiUi 
peoaation,  he  appealed,  according  to  the  provisions  of  the  last-mentioned  ibuofci»Tkof 
lection,  to  the  Lords  of  the  Treasury,  by  whom  his  claim  was  allowed,  and  u»t'ti!e  Lo7d»  of' 
an  order  made  that  the  council  should  pay  him  the  above  annuity  in  com-  the  Treii»ury  had 

_,.-  «/v»  *,         ,*..  i/»        1  /»!•     jurisdicuoii  under 

peosatton  for  his  loss  of  office.     A  bond  conditioned  for  the  payment  of  this  t.  66  to  make 
aoouity  v?as  then,  in  pursuance  of  section  Q7,  prepared  and  tendered  to  the  "J*„"*^u*„°|**\o 
cooncil  for  execution,  and  upon  their  refusal  to  execute  it,  the  present  rule  compensate  htm 
fcr  a  mandamu*  wu  obtained.  .^,*^~  1 . 

Sir  J.  Campbell^  A.  G.,  and  Erie,  now  showed  cause. — This  application  is  S[Jfr*wdJr!"*^"^*^ 
founded  on  section  ^6  of  the  New  Municipal  Act,  which  says,  *' Every     s.  The  word 
officer  of  any  borouirh  or  county,  who  shall  be  in  any  office  of  profit  at  the  *  <»*«•" '"  »  * 

/.I  ....  1  /w  .     11  .         »    1-  I      1  1.       1     11    li  not  uaed  In  iU 

time  of  the  passing  of  this  act,  whose  office  shall  be  abolished,  or  who  shall  ,trict  legal  leuM. 
be  removed  from  his  office,  under  the  provisions  of  this  act,  or  who  shall  not  stmu».  irtbe 
be  re-appointed  as  aforesaid,  shall  be  entitled  to  have  an  adequate  compen-  ^^,„ry  Ihooid 
sation,  to  be  assessed  by  the  council,  and  paid  out  of  the  borough  fund,  for  act  wiuiout  jut  la- 
the salary,  fees,  and  emoluments  of  the  office  which  he  shall  so  cease  to  hold,  Ji^'oi^^i^oTrom-' 
regard  being  had  to  the  manner  of  his  appointment  to  the  said  office,  and  peosauon  for 
his  term  or  interest  therein,  and  all  other  circumstances  of  the  case ;  and  in  officeT  thVir*^ixier 
case  the  person  preferring  such  claim  shall  think  himself  aggrieved  by  the  ^o«J<*  °o^  "»f '' 

,  .        .  / .  ...  ..  ^  ,  .       .      °  1      T       J     ••  66. "  b«  binding 

determmation  of  the  council  thereon,    power  of  appeal  is  given  to  the  Lords  ^^  »ii|Mrtin/' 
of  the  Treasury,  who  are  to  make  such  order  thereupon  as  to  them  bhall  »«••  ''O"'^  ^^ 

,„/'  ..,.,.     ^  Ml     1-  J  c       Court  enforce 

seem  just.     1  he  question  is,  whether  this  Court  will  direct  a  mandamus  tor  obedience  to  it. 
the  purpose  of  effectuating  the  order  made  in  this  case.     If  the  office  of 

(«i)  5  fit  6  Will.  4,  c.  76. 

VOt.  III.  K 


130  TERM  RJIPORTS  ih  th«  KING'S  BENCH. 

KingU  BiH^,    which  Mr.  Trevor  has  been  dispossessed  is  not  an  ofBce  within  the  meaning 

>^v«»/         of  the  act,  the  Lords  of  the  Treasury  had  no  jurisdiction,  and  their  order  is 

The  KxKo      a  nullity.     No  such  office  as  that  of  clerk  to  the  justices  is  to  be  found  ih 

Mayor  and      ^^^  borough  charter.     Mr.  Trevor  had  no  permanent  interest  in  the  office. 

BBrganesof  the  No  resolution  for  his  formal  dismissal  would  have  been  necessary,  and  unless 

Borough  of     re-appointed  from  time  to  time  he  would  have  become  functus  officio.    In 

Ex  parte  Sandys  (a)  it  was  decided,  that  a  clerk  to  justices  has  no  legal  hold 

upon  his  office,  that  his  office  is  during  pleasure,  like  that  of  a  vestry  clerk. 

Rex  V.  Jotham  (b)  shows  that  a  party  must  establish  a  good  primd  fade  title 

to  an  office  before  this  Court  will  interfere  by  mandttmus.    The  situation  of 

clerk  to  the  justices  cannot  properly  be  termed  an  office  at  all ;  an  assize 

would  not  lie  for  it,  nor  could  an  action  for  money  had  and  received  be 

brought  to  recover  the  profits  of  it.     The  Lords  of  the  Treasury  can  only 

adjudicate  upon  the  quantum  of  compensation  to  be  paid  to  a  person  who 

has  lost  any  office  within  the  meaning  of  the  Municipal  Act;  whether  any 

particular  employment  be  in  point  of  law  an  office,  and  whether  it  be  such 

an  office  as  is  contemplated  by  this  act,  remains  entirely  a  question  for  this 

Court.     If  in  their  decision  upon  such  a  question  tliey  should  err,  this  Court 

will  correct  them,  in  like  manner  as  it  corrects  the  Ecclesiastical  Couru  if 

they  misconstrue  a  statute.     Even  if  it  be  conceded  that  Mr.  Trevor  has 

been  dispossessed  of  an  office,  it  was  an  office,  not  of  the  corporation,  but  of 

the  magistrates.      He  is   not  brought  within   the  act;    his  office  is  not 

abolished,  nor  has  he  been  dispossessed  by  the  council,  but  by  his  own 

choice  in  taking  upon  himself  a  new  office,  which  the  act  renders  incom- 

patible  with  the  office  in  question. 

Sir  IF.  W.  FoUett,  and  Jardine,  contrh.—Tht  decision  of  the  Lords  of  the 
Treasury  is  final ;  an  appeal  is  given  to  them  in  the  last  resort.  Their 
order,  by  section  6G,  is  to  be  *'  binding  on  all  parties."  They  have  come  to 
a  proper  decision,  which  this  Court,  even  if  it  bad  jurisdiction,  would  be  un- 
willing to  disturb.  The  applicant,  when  common  clerk,  enjoyed  the  office 
of  clerk  to  the  justices  as  a  customary  appurtenance  to  his  principal  office. 
The  word  *<  office"  is  not  used  in  this  act  in  any  strict  legal  sense,  as  is 
demonstrated  by  the  words  with  which  it  is  associated  in  section  66,  "  dis- 
tinguishing the  office,  place,  situation,  employment,  or  appointment,  in 
respect  whereof  the  same  (i.e.  emoluments)  shall  have  been  received.'*  It  is 
said,  that  no  compensation  is  to  be  given  to  any  party  imless  removed  from 
office  by  the  council,  or  unless  his  office  is  abolished  by  the  act.  But  the 
act  which  makes  one  part  of  Mr.  Trevors  former  office  incompatible  with 
the  other,  may,  so  far  as  regards  the  person  holding  them,  be  said  to  have 
removed  him  from  that  part  which  he  can  no  longer  hold.  He  held,  in  sub- 
stance, two  situations,  to  one  of  which  he  has  not  been  re-appointed  in  con- 
sequence of  the  act  itself.     He  is  therefore  entitled  to  compensation. 

Lord  Denman,  C.  J. — This  is  an  application  by  a  person  who  filled  the 
office  of  common  clerk  and  clerk  to  the  justices  of  the  borough  of  Bridge- 
naUr,  for  a  mandamus  to  compel  the  town  council  to  execute  a  bond  for  the 
purpose  of  securing  to  him  the  compensation  awarded  by  the  Lords  of  the 

(a)  4  B.  &  Ad.  863.  (6)  3  T.  R.  575. 
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Treasury  for  the  office  of  derk  to  the  justices,  of  which  he  states  himself  to    King'g  Beiuk. 

have  been  deprived  by  the  operation  of  the  Municipal  Corporation  Act.     It 

appears  to  roe  quite  clear  that  we  ought  not  to  put  a  strict  legal  construction 

upoa  the  word  "  office"  in  this  act.     The  question  is,  whether  Mr.  Trevor     Mtyor  and 

has  been  deprived  of  a  beneficial  employment,  intended  by  this  act  to  be  BujKesiesof  Uw 

made  the  subject  of  compensation.     The  statement  in  his  affidavit  is,  that  he  Bbidoewateb* 

was  common  clerk,  and  that,  by  virtue  of  such  office,  he  also  acted  as  clerk 

to  the  justices,  and  received  certain  fees  and  emoluments  for  so  acting. 

Hit  claim  to  compensation  for  the  loss  of  these  fees,  having  been  disallowed 

by  the  council,  was  referred  to  the  Lords  of  the  Treasury,  by  whom  it  was 

sostUDed,  and  an  order  for  the  satisfaction  of  it  made  upon  the  council.     I 

am  of  opinion  that  the  Lords  of  the  Treasury  had  jurisdiction  in  this  matter, 

and  that  their  order  ought  not  to  be  set  aside.     The  office  of  clerk  to  the 

justices,  although  appurtenant  to  the  office  of  common  clerk,  may  for  the 

purposes  of  this  question  be  considered  a  separate  office,  and  as  it  cannot 

now  be  held  together  with  the  new  one,  which  has  been  substituted  for  that 

of  common  clerk,  I  think  Mr.  Trevor  has,  by  the  operation  of  the  Municipal 

Act,  substantially,  within  the  meaning  of  the  legislature,  lost  an  office  for 

which  compensation  should  be  given  him.     I  do  not  mean  to  say  the  Lords 

of  the  Treasury  would  have  any  jurisdiction  to  award  compensation  to  a 

person  who  in  our  judgment  had  clearly  never  been  an  officer  of  the  borough ; 

but  I  thinks  on  a  fair  and  reasonable  interpretation  of  the  term,  the  applicant 

in  this  instance  was  such  an  officer. 

WaLiAifs,  J^ — I  am  of  the  same  opinion.     We  are  not  to  construe  the 
word  *'  office"  in  its  strict  legal  sense.    The  66th  section,  in  speaking  of  the 
node  in  which  compensation  is  to  be  claimed,  directs  the  claimant  to  set 
forth  the  amount  received  by  him  or  his  predecessors  during  the  period  of 
five  jears^  before  the  passing  of  the  act,  on  account  of  the  fees  &c.,  in  respect 
thereof  he  shall  claim  such  compensation,  distinguishing  the  "  office,  place, 
situation,  employment,  or  appointment,  in  respect  whereof  the  same  shall 
have  been  received."    The  context  itself,  therefore,  seems  to  interpret  the 
word  "  office,"  and  to  show  that  it  is  there  used  with  greater  latitude  of  sig- 
nification than  might  be  comprehended  by  the  strict  and  legal  definition  of 
it.    We  have  then  only  to  ascertain  whether,  upon  the  facts  of  this  case, 
Mr.  Trewr  has  by  the  corporation  act  been  deprived  of  any  perquisites  and 
emoluments  of  a  '*  situation,  employment,  or  appointment"  formerly  enjoyed 
by  him.    On  this  point  there  can  be  no  doubt.     I  think,  therefore,  the 
Lords  of  the  Treasury  had  jurisdiction,  and  that  they  have  come  to  a  right 
decision. 

Coleridge,  J. — It  seems  to  me  the  Attorney-General  was  quite  right  in 
resting  his  argument  on  the  ground  that  the  order  made  by  the  Lords  of  the 
Treasury  was  a  nullity ;  for  unless  a  nullity,  it  is  clear  from  the  language  of 
tbe  act  that  their  order  must  be  final.  I  should  be  unwilling  to  say  that  they 
could  in  any  case  give  themselves  jurisdiction ;  but  I  am  of  opinion  that 
this  case  is  in  the  strictest  sense  within  the  66th  section  of  the  act.  Before 
the  act  passed,  Mr.  Trevor  was,  in  the  strictest  sense,  an  officer  of  the 
borough,  for  the  common  clerk  is  an  officer  named  in  the  borough  charter ; 
and  it  is  clear  that  this  office  is  now  abolished,  and  that  he  has  been  ap- 
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pointed  to  a  new  office,  that  of  town  clerk,  of  a  totally  different  description. 
Suppose  he  had  not  been  appointed  to  any  new  office  at  all,  would  be  not  be 
entitled  to  compensation  ?  What  would  be  the  measure  of  that  compeD- 
sation  ?  He  would  have  a  right  to  say  that  he  had  been  common  clerk,  and 
had  received  the  fees  of  that  office ;  and  also  that,  by  the  usage  of  the 
borough  during  all  his  time  and  that  of  his  predecessors,  he  had  discharged 
certain  duties  for  which  he  received  certain  other  fees.  Under  these  circum- 
stances, without  doubt,  he  would  have  been  entitled  to  compensation  for  the 
whole  aggregate  amount  of  these  fees.  But  he  has  been  appointed  town 
clerk.  His  compensation,  therefore,  is  limited  to  those  fees  only  which  be 
derived  from  the  subordinate  situation  which  he  has  now  lost,  and  which  by 
the  custom  of  the  borough  was  incidental  to^his  principal  office  of  common 
clerk.  I  think,  therefore,  that  he  has,  in  the  proper  sense  of  the  term,  lost 
an  office  within  the  contemplation  of  this  act,  and  I  quite  agree  with  the 
rest  of  the  Court,  that  the  term  is  not  used  in  the  strict  sense  given  to  it  in 
our  law  books.  It  appears  manifestly  from  the  words  of  the  section  read 
by  my  brother  WHiiams^  that  the  term  is  used  in  the  more  liberal,  general, 
and  popular  sense,  comprising  any  fixed  appointment  in  a  borough,  having 
certain  duties  attached  to  it,  for  the  performance  of  which  certain  fees  are 
to  arise.  Either  way,  as  it  appears  to  me,  this  order  of  the  Lords  of  the 
Treasury  roust  be  sustained. 

Rule  absolute  for  a  mandamus* 
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The  King  v.  The  Mayor  and  Commonalty  of  the  City  of 

York, 

January  31. 
Before  the  pMn- 
ingof»7  O.  S. 
the  freemeu  of 
the  city  of  Ytk, 
"who  weif  occu- 
pier* of  houtet  in 
JfM*  IVmrd^  were 
entitled  to  right 
•of  itniy  over 
certain  landt  of 
wliicb  pertone 
a«nied  in  the 
act  were  teieed  in 
fee.    By  that  act, 
which  extin- 
guivhed  the  right 
of  ttrayp  commis- 
ttoaert  were  ap. 
pointed  to  allot, 
and  did  allot 
to  the  mayor  and 
connooalty  luch 
parcel*  of  the 

landa  as  ebould  be  a  compensation  for  those  righU,  to  be  held  by  them,  free  of  all  manoriul  rightSt  bo  be 
enjoyed  by  the  said  freemen  exclusively  in  the  same  manner  as  the  nvht  of  stray.  At  a  court  of  tlte 
lord  mayor  and  aldermen  held  annually,  pHSture^mastcrs  are  appoiuted  to  regulate  Uie  enjoyment  of  tlie 
rights  of  stray,  direct  repairs  ol  leoces  &c.,  and  appoint  Uie  herdsmMj).  I1ie  pasture-masters  are  under  the 
s«perinteadance  of  the  wardens,  of  whom  the  lord  mayor  is  always  one,  the  other  three  being  aldermen. 
The  wardens  are  themselves  under  the  general  control  of  a  court,  formed  of  thn  lord  mayor,  aldermen* 
esiadng,  and  ex-sherifis.  Tlie  herdsroitn's  wages  and  other  expenses  are  deirsjred  by  an  annual  sum  p«id 
by  the  freemen  for  each  head  of  cattle.  The  pasture* masters  rendi^r  yearly  accounts  to  Uie  wardens,  the 
balance  of  which  b always  carried  forward  to  the  succeeding  ye^ .  Keitlier  the  wardens  nor  the  mayor 
and  commonalty  derive  any  benefit  from  or  on  account  of  the  stray.  Subsequently  to  the  act, tlie  wardens 
and  pasture- masters  let  portions  of  the  allotment,  and  with  part  of  sums  received  purchased  five  acres  of 
land,  which  was  conveyed  to  tliem  and  their  heirs  in  trust  for  the  freemen.  This  land  is  enjo>ed  as  the 
other  :—tf«/^,  that  tlie  mayor  and  commonalty  were  rateable  to  the  poor  iu  respect  o(  tlie  lauds  allotted, 
but  act  of  the  five  Acres  vested  in  the  wardeut  and  pasiure-musters. 


QN  appeal  against  a  poor*s  rate  for  the  township  of  Heworth,  in  the  North 

Riding  of  the  county  of  York^  whereby  the  appellants  were  assessed  in 

the  following  terms:  — 

Rental. 
"  The  Mayor  and  Commonalty  of  the  city  of 
York,  Monk  IVard  Stray. 

At  the  trial  at  the  Epiphany  Sessions,  1835,  the  Court  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  lands  called  Monk  Ward  Stray  consist  of  131  acres  and  38  perches  of 
land,  situate  near  the  city  of  York,  and  in  the  township  of  Heworth.  Before 
the  passing  of  an  act  of  parliament  in  1817,  (the  57  Geo.  3,)  the  freemen  of 
the  city  of  York,  who  were  occupiers  of  houses  within  a  certain  division  or 
ward  of  the  said  city  called  Monk  Ward,  were,  together  with  certain  other 
persons,  entitled  to  a  common  of  pasture  and  right  of  stray  or  average,  and 
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had  immemorially  used  and  employed  the  same  in  and  over  a  certain  parcel    K*ng'$  Btnehk 
of  ground  called  /7fiPoW/i  Moor,  of  which  G.  A.  T.,  Esq.,  lord  of  the  manor        ^^/^ 
o(  HeiDorik,  was  then  seised  in  fee ;  and  also  in  and  over  a  certain  other  farm  ^^  **° 

or  piece  of  land  called  Heworth  Grange,  of  which  the  King  was  then  seised  Mayor  and 
io  fee;  and  also  in  and  over  certain  closes  and  other  parcels  of  ground  Comraonaliyof 
called  Hall  Fields,  the  Graves,  Turnstile  Close,  and  Margery  Close,  of  which  Yom. 
£.  P.,  Esq.  and  others  were  then  seised  in  fee.  By  the  said  act,  commis- 
sioners were  appointed  and  authorized  to  settle  the  value  of  the  right  of 
stray  and  average,  and  to  award,  assign,  set  over,  and  allot  (amongst  others) 
to  toe  mayor  and  commonalty,  so  much  and  such  parts  of  the  parcels  of 
groiiods  respectively  as  should  be  a  compensation  and  satisfaction  for  the 
r^hts  of  stray  and  average  of  the  freemen  ;  and  from  and  after  the  execu- 
tioo  of  the  award  of  the  said  commissioners,  the  right  of  stray  and  average 
should  cease  and  be  for  ever  extinguished,  and  the  said  part  or  parts  so  to 
be  awarded,  assigned,  allotted,  and  set  out  to  the  mayor  and  commonalty, 
should  be  thereafter  held  by  them,  exclusively  of  any  manorial  rights  or 
interests  whatsoever  of  G.  A,  T,  and  the  other  owners  and  proprietors  before 
mentioned,  to  be  exclusively  enjoyed  by  such  freemen  of  the  city  residing  in 
Monk  Ward  as  aforesaid,  as  for  the  time  being  would  have  been  entitled  to 
right  of  common,  stray  or  average,  in  and  over  the  several  parcels  of  land, 
in  case  the  act  had  not  been  passed,  and  for  such  and  the  like  cattle,  and 
under  such  and  the  like  regulations  and  restrictions  as  such  freemen  re- 
spectively did  or  were  entitled  to  enjoy  the  same.  By  another  act  of  par- 
liament, passed  in  the  following  year,  1818,  (the  58  Geo.  3,)  the  cjommis- 
sioners  were  further  authorized  and  required  to  lay  out  and  apply  certain 
SQrplos  monies  arising  from  the  exoneration  of  the  several  parcels  of  land, 
the  subject  of.  the  inclosure,  from  the  right  of  common,  stray  or  average,  to 
the  purchase  of  a  further  allotment  to  the  mayor  and  commonalty,  to  be  for 
erer  exclusively  enjoyed  by  such  freemen  as  aforesaid,  in  the  same  manner 
tt  dieir  previous  rights  of  stray  or  average  had  been  held  and  enjoyed* 
The  commissioners  by  their  award,  bearing  date  16th  day  of  January,  1822, 
and  duly  made  and  published  in  pursuance  of  the  said  acts,  did  award  and 
allot  unto  the  mayor  and  commonalty,  to  be  exclusively  enjoyed  by  such 
freemen  of  the  city  residing  in  Monk  IVardas  aforesaid,  as  for  the  time  being 
would  have  been  entitled  to  right  of  common,  stray  or  average,  in  and  over 
the  several  parcels  of  grounds  by  the  acts  intended  to  be  allotted,  in  case  the 
same  had  not  been  passed,  and  for  such  and  the  like  cattle,  and  under  such 
aod  the  like  regulations  and  restrictions  as  such  freemen  respectively  did  or 
were  entitled  to  enjoy  the  same,  the  following  allotmento,  viz. : — 

A.  R.      P. 

An  allotment  from  the  common,  containing 68  3     0 

Another  ditto 18  0  18 

Another  ditto        31  0     0 

As  purchasers  from  the  devisees  of  Thomas  Withers.      .     .       8  1  20 

126     0  38 

The  city  of  York  is  divided  into  four  wards,  of  which  Monk  Ward  is  one. 
The  freemen  of  each  of  the  other  wards  respectively  have  rights  of  common 
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MimgU  BemeK  ^  '^^^  »^  average  over  certain  other  several  parcels  of  land,  siluate  near 
w^^/^/  tbe  said  several  wards  respectively,  in  the  same  manner  as  the  freemen  of 
The  Kiwo  Monk  Ward  had  and  have  over  the  lands  in  question.  By  tbe  ancient  and 
Mayor  ind  immemorial  custom  of  the  city  of  York^  a  wardmote  court  of  tbe  lord 
CcmraMmaltyof  mayor  and  aldermen  is  held  annually,  at  which  court  four  officers  are 
the  Chy  ci  appointed  for  each  ward,  who  are  called  pasture-masters,  and  who  adopt 
and  enforce  the  necessary  restrictions  and  regulations  under  which  tbe 
freemen  of  the  sevend  wards  exercise  their  respective  rights  of  stray  and 
average.  The  pasture-masters  perform  the  duties  of  their  office  with  the 
assistance  and  under  the  superintendance  of  certain  other  officers  called 
wardens.  The  lord  mayor  and  aldermen  are  ex  qficio  wardens  of  the  wards, 
and  the  custom  is,  for  three  of  the  aldermen  to  act  as  wardens  of  each  of 
the  said  wards  severally,  the  lord  mayor  being,  during  the  year  of  bis 
mayoralty,  a  warden  of  all  the  wards.  In  matters  of  more  than  ordinary 
importance,  relating  to  the  several  rights  of  stray,  reference  is  made  by  tbe 
several  wardens  to  the  select  body  of  the  corporation  called  the  upper 
house,  and  consisting  of  the  lord  mayor,  aldermen,  sheriflfs,  and  those  who 
have  been  sheriffs,  who  possess  a  general  control  over  the  wardens  and 
pasture-masters  with  respect  to  the  several  rights  of  stray.  Pasture-masters 
have  accordingly  been  annually  appointed  for  Monk  Ward  since  the  passing 
of  the  acts  oi  parliament,  in  the  same  manner  as  before,  who,  together  with 
the  wardens  of  Monk  IVard^  have,  both  before  and  since  the  acts  and  in- 
closure,  appointed  a  person  to  be  herdsman.  Tbe  pasture-masters  direct  all 
the  repairs  of  gates,  fences,  bridges,  and  the  like.  Tbe  herdsman's  duties 
are  to  look  afVer  tbe  cattle  of  the  freemen,  impound  any  found  trespassing 
or  depasturing,  contrary  to  tbe  regulations  and  restrictions  adopted  by  the 
pasture-masters,  and  to  prevent  cattle  straying,  and  the  like.  The  herds- 
man resides  on  the  lands,  in  a  cottage  built  for  him  thereon  by  the  pasture- 
masters,  and  for  which  the  herdsman,  in  all  assessments  previously  to  the 
one  in  question,  has  been  assessed  to  the  poor-rates ;  but  diese  assessments 
have  invariably  been  paid  by  the  pasture-masters  for  the  time  being.  The 
wages  of  the  herdsman,  and  all  other  necessary  expenses  attendant  upon  the 
care  and  management  of  the  Monk  Ward  Stray,  were  before,  and  are  since 
the  passing  of  the  acts  of  parliament  and  the  inclosure,  defrayed  by  means 
of  an  annual  sura,  paid  by  such  freemen  of  the  ward  as  aforesaid,  for  each 
head  of  cattle  depastured ;  the  amount  of  the  sum  so  paid  has  always  been 
from  time  to  time  fixed  by  the  said  pasture-masters,  and  paid  to  them  by 
tbe  freemen.  That  sum  has  varied,  according  to  the  amount  of  the  annual 
expenses,  from  7$*  to  I5s»  for  each  head  of  cattle  per  annum,  but  during  tbe 
year  1834,  and  for  the  six  or  seven  years  preceding,  10«.  only  has  been  paid 
annually  for  each  head  of  cattle  turned  upon  Monk  Ward  Stray  by  the 
freemen  to  the  pasture-masters.  The  said  pasture-masters  have  idways 
rendered  every  year  an  account  of  their  receipts  and  disbursements  in 
respect  of  the  Monk  Ward  Stray  to  the  wardens  of  tbe  ward,  by  whom  such 
accounts  have  been  regularly  audited.  Tbe  wardens  themselves  do  not 
either  receive  or  pay  any  money  whatsoever  on  account  of  the  Monk  Ward 
Stray,  nor  turn  any  cattle  tliereon,  nor  derive  any  benefit  whatsoever  there- 
from, nor  do  the  mayor  and  commonalty  of  the  city  of  York  receive  any 
money  whatsoever  on  account  of  the  Stray,  nor  turn  any  cattle  thereon,  nor 
derive  any  profit  or  benefit  whatsoever  therefrom  in  their  corporate  capacity, 
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nor  in  any  other  manner,  except  as  any  of  them  may  be  entitled  as  such  King^i  Bench* 
freemen  of  Monk  Ward  as  aforesaid.  Daring  several  years  subsequently  to  wv^ 
the  passing  of  the  acts  and  the  inclosure  of  the  allotted  lands  called  Monk  '^  ^^^^ 
Ward  Siraj^^  large  expenses  were  incurred  by  the  pasture-masters  in  the  Mtyoraod 
necessary  annual  expenses  of  maintaining  and  improving  the  same  for  the  Commontlty  of 
exclusive  enjoyment  of  the  freemen  ;  and  for  the  purpose  of  raising  funds  yoii* 
requisite  for  such  expenses,  without  imposing  heavy  burdens  on  the  freemen, 
the  wardens  and  pasture-masters  did  from  time  to  time  lease  certain  portions 
of  the  allotted  lands  to  different  persons  for  short  terms  of  years,  at  adequate 
rents  reserved  to  them  the  wardens  and  pasture-masters ;  but  no  such  leases 
lare  existed  since  1829,  the  rents  so  reserved  and  received  during  the 
exBtence  of  the  leases  amounting  in  the  whole  to  at  least  the  sum  of  2000/. ; 
sod  all  other  monies  received  by  the  pasture-masters  on  account  of  the 
Monk  fVard  Stray  have  been  laid  out  in  the  necessary  annual  expenses  of 
maintaining  and  improving  the  Monk  Ward  Stray,  except  that  in  the  year 
1S36,  the  pasture-masters  having  a  balance  in  hand  exceeding  1000/.,  which 
did  not  seem  to  be  then  wanted  for  those  purposes,  the  sum  of  498/.,  part 
of  it,  was  laid  out  in  the  purchase  of  about  five  acres  of  old  inclosed  land 
belonging  to  Mr.  Peter  Theakstonet  and  lying  contiguous  to  Monk  Ward 
Stray f  in  the  township,  which  five  acres  were  accordingly  conveyed  by  inden- 
tures of  lease  and  release,  dated  the  27th  and  28th  September,  1826,  to  the 
individuals  who  were  at  that  time  wardens  and  pasture-masters  of  Monk 
Ward,  and  to  their  heirs,  as  trustees  for  the  freemen,  and  for  their  exclusive 
enjoyment ;  and  the  said  five  acres  were  accordingly  added  to,  and  now  form 
pan  of  Monk  Ward  Stray,  and  are  enjoyed  by  the  freemen  in  the  same 
manner  as  the  rest;  and  also  the  sum  of  279/.,  other  part  of  the  balance,  was 
expended  in  building  a  cottage  for  the  herdsman,  and  in  erecting  a  penfold 
upon  and  for  the  purpose  of  the  said  Monk  Ward  Stray.  Before  the  acts  of 
psriisnient  and  inclosure,  neither  the  mayor  and  commonalty,  nor  the  pas- 
cure-masters  or  wardens,  nor  the  freemen  of  Monk  Ward  Stray,  nor  any 
other  persons,  were  ever  rated  to  the  poor  in  respect  of  the  common  of  pas- 
tore  and  rights  of  stray  or  average  over  the  lands,  the  subject  of  the  acts 
and  inclosure;  nor  were  such  parts  as  formed  the  open  and  uninclosed 
common  called  Heworth  Moors,  from  which  the  said  117  acres,  three  roods 
and  eighteen  perches  were  allotted  to  the  corporation,  and  now  forming  part 
of  Monk  Ward  Stray,  ever  the  subject  of  rate,  but  the  allotment  of  eight 
acres,  one  rood,  and  twenty  ))erches  to  the  mayor  and  commonalty,  as  pur- 
chasers from  the  devisees  of  Thomas  Withers,  was  rated  and  paid  rates  to 
Heworth  township  previously  to  the  purchase  and  allotment.  Since  the  acts 
and  inclosure  and  allotment,  no  rate  has  ever  been  paid  to  the  township  in 
respect  of  M<mk  Ward  Stray^  by  either  the  mayor  and  commonalty,  or  the 
wardens,  or  the  pasture-masters,  or  the  freemen  of  Monk  Ward,  but  during 
die  continuance  of  the  leases  above-mentioned,  the  lessees  or  occupiers 
thereunder  for  the  time  being  were  assessed  towards  the  relief  of  the  poor  in 
Heworth  township,  the  rates  in  respect  thereof  being  always  paid  by  the  pas- 
ture-masters, and  also  the  five  acres  purchased  of  Peter  Theakstone,  as  above-" 
mentioned,  were,  previously  to  the  purchase,  rated  and  paid  rates  to  Heworth 
towmship.  The  freemen  of  the  city  of  York,  who  are  occupiers  of  houses 
within  Monk  Ward,  have  since  the  acts  and  inclosure  had,  in  the  manner  above- 
mentioned,  the  exclusive  enjoyment  of  the  lands  in  question  so  allotted  and 
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Kin^i  Bench,    purchased  as  aforesaid,  called  Monk  Ward  Stray^  subject  to  the  same  restric- 

^^/^/        tions  and  regulations  under  which  they  previously  exercised  and  enjoyed 

The  KxMo      their  rights  of  stray  or  average,  so  far  as  the  same  restrictions  and  regu- 

Mayor  and      lotions  were  not  rendered  inapplicable  by  the  inclosure,  and  in  the  exercise 

CominoDalty  uf  and  enjoyment  of  the  rights,  the  freemen  did,  during  the  year  1 834,  turn 

**"  Yore  ^^  "P®°  ^^  ^^^"^  ^^^^  ^^^°^  ^^^''"  ^*^*  ^°  ^^^  number  of  200  head.  In 
auditing  the  accounts  of  the  pasture-masters  by  the  wardens,  the  balance 
has  generally  been  in  their  favour,  though  in  two  or  three  years,  on  account 
of  the  extraordinary  expenses,  the  balance  has  been  against  them ;  but  in 
either  case  the  balance  has  always  been  carried  forward  to  the  account  of  the 
succeeding  year.  The  ordinary  expense  of  the  care  and  management  of 
Monk  Ward  Stray  does  not  however  at  present  exceed  50/.  a-year.  The 
lands  adjoining  Monk  Ward  Stray^  and  before  the  inclosure  forming  part  of 
Heworlh  Moor,  have  since  their  inclosure  let  at  rates  varying  from  Si.  to  5L 
an  acre,  as  the  same  are  remote  from  or  near  to  the  city  of  York  ;  and  the 
131  acres  28  perches  of  land,  comprised  in  Monk  Ward  Stray,  are  as  pas- 
ture-land worth  to  let  by  the  year  from  27#.  to  3/.  an  acre,  and  would,  in 
their  present  condition,  let  for  an  entire  rent  of  at  least  250/.  by  the  year ; 
but  the  right  of  common  of  pasture,  and  right  of  stray  or  average,  exercised  by 
the  freemen  over  Monk  Stray,  by  turning  on  yearly  about  200  head  of  cattle, 
is  worth,  for  every  head  of  cattle,  to  each  freeman  turning  upon  the  same, 
at  least  2/.  by  the  year.  The  questions  to  be  submitted  to  the  Court  of 
King's  Bench  are,  first,  whether,  under  the  circumstances  above  stated,  there 
is  such  a  beneficial  occupation  of  the  lands  called  Monk  Ward  Stray,  or  any 
part  thereof  in  the  mayor  and  commonalty  of  the  city  of  York,  as  to  render 
them  liable  to  the  rate ;  secondly,  if  there  be  such  a  beneficial  occupation  in 
the  mayor  and  commonalty,  in  what  amount  ought  they  to  be  rated  ?  This 
case  was  argued  in  MicAadmat  Term  last  (a). 

CreinoeU  and  Alexander,  in  support  of  the  order  of  sessions. — ^The  fee 
simple  of  these  lands  is  vested  by  the  act  of  parliament  in  the  mayor  and 
commonalty,  and  they  occupy  the  lands  by  the  freemen  of  Monk  Ward. 
Both  the  warden  and  the  pasture-masters  are  the  appointed  servants  of  the 
corporation,  and  all  their  acts  are  the  acts  of  the  corporation.  The  exclusive 
right  which  the  freemen  of  Monk  Ward  enjoy,  is  not  a  right  to  the  soil,  but 
is  nothing  more  than  a  mere  right  of  common,  of  which  they  could  not 
be  enfeoffed,  as  it  does  not  lie  in  livery.  It  is  liable  to  various  restric- 
tions from  the  corporation.  It  is  therefore  clear  that  the  freemen  are 
not  rateable.  This  case  is  not  distinguishable  from  Rex  v.  Tewkeshury  (6), 
Rex  V.  Sudbury  (c).  Rex  v.  Churchill  (c/).  As  to  the  case  ofRex  v.  Watson  (e), 
the  &cts  of  that  case  differ  from  those  found  here,  and  Bayley,  J.  ex- 
presses his  disapproval  of  the  principle  there  laid  down  when  giving  judg- 
ment in  Rex  v.  Sudbury  (c).  The  corporation  are  also  beneficial  occupiers. 
The  money  collected  is  paid  to  their  officers,  the  pasture-masters,  who  have 
no  power  to  dispose  of  it,  since  their  accounts  are  audited  by  the  wardens, 
and  the  wardens  are  subject  to  the  control  of  the  select  body  of  the  corpo- 

^  (a)  Before  Lord  Denman,  C.  J.,  FatUaon,  (c)  1  B.  &C.  389. 

J.,  WiUiam,  J.,  and  CoUruige,  J.  (d)  4  B.  &  C.  750. 

(b)  13  East,  155.  (e)  5  East,  480. 
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ration.    It  does  not  appear  that  the  corporation  are  bound  to  apply  the  ^*«^'«  Bene*, 

money  so  received  to  the  advantage  of  Monk  Ward,     However,  if  they  are,  ^^'^^ 

the  case  still  falls  within  the  principle  oi Rex  v.  Tewkesbury  (a).     It  is  more  *^^  ^^^ 

reasonable  also  to  rate  the  corporation,  because  of  the  difficulty,  amounting  Mayor  and 

almost  to  an  impossibility,  to  rate  the  commoners,  some  of  whom  turn  in  Commonaliy  of 

their  cattle  for  a  month  or  a  week  only.  Yobe. 

Biist,  conird. — It  is  doubtful  whether  the  appellants  are  the  actual  oc« 
copiers ;  but  if  they  he,  their  occupation  is  clearly  not  beneficial.  As  to 
the  actual  occupation,  the  land  is  not  all  in  the  same  predicament.  To 
prove  them  occupiers  of  the  five  acres  purchased  of  Theakstone^  no  argu- 
meDt is  suggested  that  is  not  equally  applicable  to  the  126  acres;  but  the 
argument  most  insisted  on  for  the  126,  viz.  the  title  being  in  the  corporationi 
has  no  application  to  the  five  acres ;  but,  on  the  contrary,  is  as  good  to 
prove  the  trustees  occupiers  of  the  five  acres  as  the  corporation  occupiers  of 
the  126.  All  the  other  arguments  and  circumstances  to  prove  an  occupation 
are  insufficient  apart  from  the  title,  because  they  all  existed  in  the  same  force 
as  to  the  126  acres  in  1816,  when  the  corporation  must  be  admitted  to  have 
had  neither  title  nor  occupation.  These  five  acres,  therefore,  at  all  events 
should  be  struck  out  of  the  rate.  As  to  the  actual  occupation  of  the  126 
acres,  the  acts  of  parliament  and  the  award  may  have  made  the  freemen 
householders  of  Monk  Ward,  tenants  in  common  from  year  to  year  of  the 
sole  and  separate  pasture,  which  is  an  occupation ;  Rex  v.  Watson  (b). 
The  judgment  in  Rex  v.  Churchill  (c)  turned  upon  the  burgesses  and  house- 
holders having  only  a  right  of  common  and  not  a  sole  and  separate  pasture, 
which  they,  not  having  succession,  could  not  by  the  common  law  have  pre- 
scribed for.  That  difficulty  does  not  exist  here«  for  an  express  statute  haa 
given  die  former  commoners  the  exclusive  enjoyment  of  the  pasture,  extin- 
guishing the  rights  of  all  others.  As  to  the  beneficial  occupation,  the  rule 
to  be  collected  from  all  the  cases  seems  to  be  this : — that  where  the  occupier 
actually  receives  the  profits,  either  for  his  own  use  or  the  private  use  of 
others,  though  he  .have  no  interest  in  them  himself,  he  is  rateable,  as  in  Rex 
T.  reidfeea&rry  (fl).  Rex  v.  Sudbury  {d),  Rex  v.  Agar(e),  Rex  v.  St.  Giles, 
Y<frk{f),  But  no  occupier  is  rateable  who  does  not  actually  receive  the 
profits  himself,  and  to  an  extent  exceeding  the  expenses  of  care  and  manage- 
meot,  as  if  there  be  no  profits;  Rex  v.  Bednforlh(g) ;  or  if  the  benefit  or 
profiube  immediately  enjoyed  by  others ;  Rex  v.  Waldom  (h).  Rex  v.  IVood- 
ward{i).  Rex  v.  St.  Lukes{k),  Rex  v.  St.  Bartholomew  the  Less  (I)  ;  which 
cases  depend  neither  upon  the  ground  of  charity,,  for  even  alms-folk  are  not 
therefore  exempt  firom  rates ;  Rex  v.  Munday  (m).  Rex  v.  Green  (a)  ;  nor 
upon  the  appropriation  of  the  profits  to  any  public  purpose,  which  must  be 
by  act  of  parliament,  and  for  all  subjecto  generally,  in  order  to  create  an 
exemption ;  Rex  v.  Sailers  Load  Sluice  Navigation (o),  Rex  v.  Liverpool  (p). 

(«)  13  East,  156.  (»)  5  T.  R.  79. 

(6)  5  East,  480.  (k)  2  Burr.  1053 ;  1  W.  Bla.  249. 

(0  4  B.  &  C.  750.  (0  4  Barr.2435. 

(d)  1  B.£cC.389.  '  (m)  1  East,  584. 

(<)  14  East,  256.  (n)  9  B.  &  C.  203. 

(/)  3  B.  &  Ad.  673.  (o)  4T.  R.  730. 

ig)  8Eait.387.  M  7  B.  fit  C.  61. 

(*)Cald.368. 
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King's  Bnich.    In  these  cases  also  the  occupiers  had  some  benefit  from  the  tenements,  for 
^'^^>^«'        their  servants  resided  there ;  but  this  being  only  for  care  and  management, 
The  Kino      Joes  not  form  the  subject  of  rating ;  Rex  v.  JoddreU  (a),  and  the  cases  there 
Mtyor  and     *^'*®^'     '^^^  ^*^^  found  by  the  sessions  bring  the  present  case  fully  within 
Commonalty  of  this  rule.      It  is  expressly  found  that  the  corporation  derive  no  benefit 
the  City  of      whatever  from  these  lands.     The  special  facts  stated  are  to  be  qualified  by 
this  finding.     But  those  special  facts,  even  independently,  are  no  evidence  of 
a  beneficial  occupation.     It  can  never  be  held  that  the  enjoyment  of  these 
freemen  is  the  enjoyment  of  the  corporation.     The  corporation  is  not  seised 
to  its  own  use.     It  can  neither  put  cattle  on  the  land,  nor  authorize  others  to 
do  so  ;  as  in  Rex  v.  Sudbury  (6)  and  Rex  v.  Tewkesbury  (c).     All  freemen  are 
hot  commoners,  but  only  a  portion,  who  are  householders  in  a  particular 
ward.    These  individuals  are  not  the  body  corporate,  nor  do  they  hold  or 
enjoy  by  its  permission,  or  in  its  name  and  stead,  but  by  a  paramount  right, 
and  exclusive  of  the  body  corporate  as  well  as  all  others.     If  the  corporation 
be  seised  of  any  lands  for  a  charitable  use,  as  in  Rex  v.  St,  Luke*$(d),  it 
could  have  been  said  with  more  reason,  that  the  enjoyment  by  the  charitable 
objects  is  the  enjoyment  by  the  corporation.     The  head-money  or  annual 
payment  to  the  pasture-masters  is  not  agistment  money,  nor  the  hire  and 
price  for  enjoyment,  but  is  in  its  origin  and  character  a  corporate  regulation 
for  the  more  convenient  enjoyment  of  the  freemen,  and  depends  for  its 
authority  on  the  custom  only,  not  on  any  proprietary  title  or  occupation  of 
the  corporation.     The  powers  also  and  duties  of  the  pasture-masters  and 
other  officers  rest  upon  the  same  foundation,  for  the  same  payments  are 
made  and  powers  exercised  through  the  other  wards  of  York^  where  there 
appears  no  question  of  title  or  occupation ;  the  same  are  still  made  and 
exercised  over  the  five  acres,  where  it  does  appear  there  can  be  no  title ; 
and  the  same  were  formerly  held  and  exercised  over  the  126  acres,  in  which 
it  appears  that  till  1817  the  corporation  could  have  had  neither  title  nor 
occupation.    The  annual  pajrments,  therefore,  are  no  return  of  profits  from 
the  lands,  but  a  customary  collection  in  advance  to  defray  the  costs  of  care 
and  management,  which  they  neither  can  by  law  nor  do  in  fact  exceed ;  and, 
consequently,  are  by  their  nature  and  amount  exempt  from  rates.     With 
regard  to  the  balance  in  hand  in    1826,  arising  from  leases  then  granted, 
during  their  continuance  there  was  of  course  a  beneficial  occupation  in  some- 
body, and  then  rates  were  paid ;  but  that  balance  has  been  all  expended, 
and  all,  with  the  exception  of  the  purchase  of  the  five  acres,  in  the  necessary 
care  and  management;  and  as  the  leases  expired  in  1829,  those  circum- 
stances can  have  no  effect  to  prove  a  beneficial  occupation  of  the  corpo- 
ration in  1884  ;  for  both  the  leases  and  the  purchase  were  unauthorized  acts 
uncommanded  by  the  corporation,  unwarranted  by  the  custom,  unsanctioned 
by  the  statutes  of  allotment,  and  can  never  be  repeated.     In  Rex  v.  St 
Giles,  York  {e\  the  balance  was  still  accumulating,  and  accrued  by  acts  within 
the  power  of  the  trustees  to  do.     As  to  the  balance  of  50/.  now  in  hand, 
even  if  this  were  the  clear  profits,  the  rate  must  at  least  be'  reduced  to  that 
amount.    But  this  balance  is  of  the  same  nature  as  the  .annual  paymenti 
from  which  it  accrued.     A  balance  must  be  taken  amnuaubw  annis;  Res 

(a)  1  B.  &  Ad.  403.  .  (<f)  2  Burr.  1063 ;  1  W.  Bbu  249. 

(6)  1  B.  &  C.  389.  (e)  3  15.  &  Ad.  573. 

(c)  13  East,  155. 
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▼.  Hull  Dock  Company  (a).     It  is  not  every  year  against  the  corporation,  but    King*t  Bench. 

sometimes  in  their  favour,  and  in  either  case  is  carried  forward  to  the  next        w^r^ 

year's  account,  and  expended  for  care  and  management.     If  there  continue      Th®  K'^** 

to  be  a  surplus,  the  head-money  will,  by  the  custom,  be  reduced.     In  the      Mayor  and 

instance  of  houses,  there  must  be  always  a  balance  accumulating  a  fund  for  Commonalty  of 

renewal ;  but  that  fund  is  not  rateable ;  Rex  v.  Joddrell  (6).     The  present  is      ^^^y^JlJ  ^^ 

like  an  attempt  to  rate  the  lord  of  a  manor  for  the  rights  of  common  in  his 

customary  tenants  over  his  waste ;  whereas  a  deduction  equal  to  that  burthen 

ought  to  be  made  from  his  rate ;  Kempe  v.  Spence  (c) ;  and  where  the  rights 

of  others  over  an  occupier's  land  eat  up  the  whole  benefit,  he  is  not  rateable 

at  all;  Lord  Bute  v.  Grindall{d).     Here  it  is  found  that  the  land  would  let 

for  tSOL  a  year,  but  that  the  rights  of  common  are  worth  400/.  a  year. 

Every  thing  in  the  case  negatives  the  existence  of  any  possible  benefit  over 

and  above  the  rights  of  the  commoners.      The  rule  for  ascertaining  the 

rateable  amount  where  the  owner  is  occupier,  is  to  inquire  what  a  tenant 

would  give  to  occupy  in  the  same  manner,  and  subject  to  the  same  burthens ; 

Rei  V.  Lower  Mitton  (e)  and  that  class  of  cases.     Suppose  the  corporation 

were  to  demise  this  land,  what  rent  could  a  tenant  be  found  to  give  ?    The 

householders  of  Monk  Ward  would  still  have  their  rights  of  common,  and 

the  tenant  would  perhaps  not  get  their  head-money,  for  that  is  due  only  by 

the  custom  of  the  corporation,  and  the  custom  is  not  demisable ;  but  even  if 

he  did  get  those  payments,  he  could  only  claim  them  to  the  amount  of  the 

necessary  expenses  of  care  and  management,  for  the  custom  extends  no 

further.    The  only  profits  of  this  land  are  the  pasture ;  of  that  pasture  the 

commoners  have  the  exclusive  enjoyment  by  the  statute ;  subject  to  that 

enjoyment,  what  rent  could  the  corporation  get  for  this  land  from  a  tenant  ? 

Cur,  adv.  vult. 

Lord  Dekmak,  C.  J.  now  delivered  the  judgment  of  the  Court  as  follows. 
—From  the  statement  of  the  case,  it  appears  in  substance,  that  before  the 
passing  of  an  act  of  parliament  in  1 817,  (57  Geo,  d,)  the  freemen  of  the  city 
of  York^  who  were  occupiers  of  houses  in  one  of  the  wards  called  Monk 
Wwrd,  were  entitled  to  the  right  of  stray  and  average  over  a  parcel  of  ground 
called  Heworth  Moor,  and  some  other  parcels  of  ground,  of  which  certain 
persons  in  die  said  act  named  were  ^eised  in  fee,  and  by  the  said  act  com- 
missioners were  empowered  to  extinguish  the  said  right  of  stray  and  average, 
and  to  assign  in  lieu  thereof  a  parcel  of  land  to  the  mayor  and  commonalty 
of  the  city  of  York^  free  of  all  manorial  rights,  to  be  exclusively  enjoyed  by 
such  freemen  of  the  said  city  as  were  before  entitled  to  such,  the  right  of 
stray  and  average  before  mentioned,  and  in  the  same  manner  as  the  said 
right  of  Btray  and  average  was  enjoyed.  The  said  commissioners,  by  their 
award,  bearing  date  the  16th  January,  1 822,  did  accordingly  set  out  to  the  said 
mayor  and  commonalty  117  acres,  3  roods,  and  20  perches,  which,  together 
with  8  tLcre%,  I  rood,  and  20  perches,  and  5  acres,  (which  fall  under  a  dif- 
ferent consideration  from  the  rest,)  amounting  to  131  acres  and  28  perches 
of  land,  form  the  subject  of  the  present  rate.  These  lands,  it  is  stated,  are 
worth  250/.  a  year  to  let ;  but  in  the  exercise  of  the  said  right  of  stray  and 

(o)  5  M,  &  S.  394.  (d)  1  T.  R.  338. 

(6)  1  B.  &  Ad.  403.  (e)  9  li.  &  C.  BID. 

{c)  2  W.  BU.  1244,  ^  ^ 
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King's  Bench,    average  by  the  said  freemen,  SOO  head  of  cattle  are  yearly  turned  on  the  said 
^^^^        lands,  and  the  right  in  respect  of  each  head  of  cattle  is  worth  2/.  a  year.    It 
The  Kino       ^^^j  ^  observed  therefore  in  passing,  that  there  exists  in  this  case  property 
Mayor  aod      clearly  rateable  in  ito  nature,  although  it  may  still  turn  out  upon  the  further 
Commootlty  of  examination  of  the  case,  either  that  no  person  is  rateable,  or,  as  has  been 
Yoke.        contended,  that  at  all  events  the  mayor  and  commonalty  are  not  rateable.    It 
further  appears  from  the  statement,  that  for  the  regulation  of  tlie  rights  of 
the  freemen  of  Monk  Ward^  officers  are  appointed  at  the  wardmote  of  the 
mayor  and  aldermen,  called  pasture-masters,  who  are  themselves  subject  to 
other  officers  called  wardens,  of  whom  the  lord  mayor  is  always  one,  the 
rest  being  aldermen.     Then  follows  the  statement  upon  which  the  whole 
question  turns,  *'  that  the  said  mayor  and  commonalty  receive  no  money  on 
account  of  the  said  stray,  nor  turn  any  cattle  thereon,  nor  derive  any  benefit 
in  their  corporate  capacity,  nor  in  any  other  manner,  except  as  any  of  them 
may  be  entitled  as  such  freemen  of  Monk  Ward  as  aforesaid."     Founded 
upon  this  statement,  the  argument  addressed  to  us  has  been,  that  whatever 
may  be  the  case  with  the  individuals  deriving  benefit  from  turning  cattle  on 
the  lands  in  question,  the  corporation  is  not  rateable ;  and  in  support  of  it 
various  cases  have  been  cited,  which,  whether  distinguishable   from  the 
present  or  not,  (we  think  they  are,)  furnish  instances  of  exemption  from 
rateability.     The  cases  referred  to  were  Rex  v.  St.  Luke's  Hospital  {a)^ 
Rex  V.  Field  (6),  Rex  v.  St.  Bartholomew's  Hospital  (c).  Rex  v.  Watdon\d), 
Lord  Amherst  v.  Lord  Somers  (e),  and  Rex  v.   Salter's  Load  Sktke  Naviga^ 
tion  Company  {/) ;  to  which  latter  might  have  been  added  Rex  v.  Sad" 
coates  (g).  Rex  v.  Liverpool  (A),  and  Rex  v.  Trustees  of  the  Riner  H^eaver,  in 
a  note  to  the  same  case.    Of  these  cases  the  last-mentioned  seem  to  have 
the  strongest  bearing  upon  the  present ;  the  others  very  slightly,  if  at  all 
resembling  it ;  the  hospitals  and  the  charitable  institutions,  which  were  the 
subject  of  consideration  in  the  cases  first  alluded  to,  are  wholly  distin- 
guishable from  one  where,  beyond  dispute,  rateable  property  is  beneficially 
occupied.     In  The  King  v.  St.  Luke's  Hospital  (a),  and  The  King  v.  Kteld  (6), 
an  attempt  was  made  to  rate  persons  occupying  apartments  for  the  purposes 
of  the  establishment  in  each  instance,  but  the  attempt  failed,  with  some 
warmth  of  expression  on  the  part  of  Lord  Kenyon  in  the  latter  case,  because 
the  residence  of  the  persons  being  necessary,  and  there  being  no  accommo- 
dation beyond  that  necessity,  it  must  be  considered  on  the  same  footing  as 
that  of  the  unhappy  inmates  in  the  one  case  and  the  charity  children  in  the 
other.    The  cases  of  Rex  v.  St.  Bartholomew's  Hospital  (c),  and  Rex  v. 
Waldow  (d),   fall  under  the   same  consideration.      In   the  case  of  Lord 
Amherst  v.  Lord  Somers  (e),  the  only  point  decided  was,  that  the  occupation 
of  property  for  the  public  service  cannot  become  the  subject  of  a  rate  ;  and 
such  was  the  case  there,  because  the  property  in  question  (stables)  was 
applied  to  the  use  of  a  regiment  of  horse  guards  exclusively,  the  plaintiff  not 
having  had  a  single  horse  kept  in  it.     It  is  to  be  observed,  however,  that 
when  in  any  case  the  accommodations  are  more  than  requisite  for  the  due 

(a)  1  Bott,  132,  5th  ed. ;  2  Burr.  1053.  («)  2  T.R.372. 

(6)  5  T.  R.  687.  (/)  4  T.  R.  730. 

(e)  1  BoU,  139 ;  4  Barr.  2435.  (f)  12  East.  40. 

id)  1  Bott,  166;  Cald.  358.  (Ji)  7  B.&  C.61. 
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perfbniiance  of  public  duty,  such  extra  occupation  is  rateable ;  Rex  v.  King's  Bench. 
Terrott  (a).  The  case  of  Rex  v.  Salter's  Load  Sluice  Navigation  Com^  v^/^ 
pony  (b),  which  is  the  foundation  upon  which  the  others  above  referred  to  fhe  Kino 
rest,  if  this  subject  had  now  for  the  first  time  been  considered,  might  have  Mayor  and 
created  some  doubt  in  the  present  case  ;  for  it  is  certainly  true  that  Lord  Commonalty  of 
Kenyon  m  his  judgment,  and  indeed  very  much  as  the  reason  for  it,  relies  Vo 'i 
upon  the  fact  that  the  parties  rated  *'  were  bare  trustees  without  any  in- 
terest," and  he  refers  to  the  case  of  Rex  v.  St,  Luke*s  Hospital  (c)  as  similar 
in  principle.  The  cases  of  Rex  v.  Inhabitants  of  Liverpool  (d),  and  Rex  v. 
The  Trustees  of  the  River  fVeaver  (e),  may  be  considered  as  depending  upon 
that  case.  In  Rex  v.  Sculcoates  (/),  there  was  the  further  difficulty,  that  no 
profit  appeared  to  arise  in  the  place  where  the  rate  was  imposed.  In  these 
cases,  however,  the  tolls  or  dues  received  were  by  the  acts  of  parliament  in 
each  case  directly  applied  to  certain  specific  purposes,  and  diverted  from  the 
control  and  management  of  the  trustees.  Neither  the  trustees  nor  any  body 
else  derived  any  benefit  from  the  money  received.  They,  therefore,  (the 
trustees^)  in  each  of  those  cases  neither  derived  any  benefit  nor  could  be 
considered  as  trustees  for  others  who  did ;  a  circumstance  which  distin- 
guishes those  cases  from  this  now  under  consideration.  But  if  the  autho- 
rities to  which  we  have  lastly  been  referring  had  borne  more  directly  upon 
the  present  case,  and  had  admitted  of  still  less  distinction,  it  would  have 
been  impossible  to  have  acted  upon  them  without  overturning  others  equally 
veil  considered,  as  we  think,  and  decided  upon  this  very  subject ;  and  we 
are  clearly  of  opinion,  when  we  bear  in  mind  the  importance  of  abiding  by 
those  decisions  when  once  made  and  recognized,  so  that  a  corresponding 
practice  may  probably  have  grown  up  through  the  country,  and,  moreover, 
tODsider  the  ease  and  convenience  of  this  mode  of  rating,  when  compared 
inth  the  assessment  of  the  individuals  benefited,  that  we  ought  not,  except 
coder  the  pressure  of  the  strongest  arguments  and  the  clearest  reasons,  to 
depart  from  what  has  been  decided  and  done  already.  We  shall  doubtless 
be  understood  as  now  alluding  to  the  cases  of  Rex  v.  The  Trustees  for  the 
Burgesses,  ^c,  of  Tewkesbury  (g),  and  Rex  v.  Mayor,  ^c,  of  Sudbury  (A), 
cited  in  the  argument,  and  from  which  we  think  the  present  case  cannot  sub- 
stantially be  distinguished.  In  the  former  case  the  rate  was  imposed  upon 
the  trustees  of  the  Severn  Ham,  a  meadow  in  the  borough  of  Tewkesbury, 
over  which,  before  the  passing  of  an  act  of  48  Geo.  3,  the  burgesses  and 
certain  occupiers  within  the  borough  had  a  right  of  common  for  a  portion  of 
the  year.  By  the  said  act  this  right  was  suspended,  and  the  aflermath,  over 
which  the  said  right  had  been  exercised,  was  vested  in  trustees,  who  were 
empowered  to  let  the  aftermath,  and  they  had  taken  in  cattle  to  agist  at  so 
much  a  head.  The  profits  were  to  be  divided  amongst  those  persons  who 
would  have  been  entitled  to  right  of  common  before  the  passing  of  the  act. 
The  trustees,  therefore,  in  that  case  received  no  benefit ;  but  this  Court  held 
that  they  were  properly  rated.  In  the  latter  case  the  rate  was  upon  the 
mayor,  aldermen,  and  burgesses  of  Sudbury,  in  respect  of  a  piece  of  pasture 
land  called  Portmans  Croft,     There  also,  as  in  the  present  instance,  the 

(a)  3  East,  606.  (e)  7  B.  &  C.  70. 

(*)  4T.R.730.  (/)  12  East,  40. 

(e)  1  Bott,  132  ;  2  Burr.  1053.  {g)  13  East,  165. 

(d;  7  B.  &  C.  61.  (/»;  1  B.  at  C.  389. 
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King*$  Beneh,    land  wa&  vested  in  the  corporation,  and  the  enjoyment  of  it  resembled  in 

Vi^v%^        many  particulars  what  takes  place  with  respect  to  the  land  in  question. 

The  Kino      Persons  entitled  to  turn  on  cattle  paid  a  stipulated  fine»  according  to  regula« 

Mayor  and      ^^^^  ^^^^  ^^^^  ^o  ^™^  made,  for  each  head  of  cattle.     This  payment  was 

Commonalty  of  made  to  the  treasurer  of  the  corporation,  and  the  profits,  after  dednctions, 
YoDK.^  were  distributed  among  poorer  burgesses,  who  had,  but  did  not  on  account 
of  poverty,  exercise  a  right  of  depasturing  cattle.  In  that  case,  therefore, 
the  trustees  received  money,  not  for  their  own  use  or  benefit,  but  expressly 
for  the  benefit  of  others.  This  Court,  however,  fully  approving  of  and 
acting  upon  the  authority  of  the  case  of  Rex  v.  The  Trustees  for  the  Bur- 
gesses  of  Tewkesbury  (a),  confirmed  the  order  of  sessions  confirming  the  rate 
made  upon  the  corporation.  The  case  of  Rex  v.  Watson  (6)  was  Uien,  as  it 
has  now  been,  strongly  pressed  in  argument ;  but  it  was  there  distinguished, 
and  we  think  properly,  because  in  the  case  of  Rex  v.  ff^atson  (b)  the  decision 
V  proceeded  upon  the  ground  that  the  temporary  ownership  seemed  to  have 
been  given  up  to  the  three  persons  mentioned  in  that  case,  and  that  there- 
fore they  were  properly  rateable,  as  the  exclusive  occupiers  of  a  certain 
portion  of  the  land.  The  occupation  of  the  appellanto,  though  not  the  same 
precisely,  is  similar  to  that  in  the  two  cases  cited.  The  pasture-masters  are 
appointed  at  a  court  of  the  mayor  and  aldermen.  The  wardens  are  the 
mayor  and  three  aldermen.  The  pasture-masters  regulate  the  enjoyment  of 
the  stray,  and  direct  the  repairs  of  bridges,  gates,  and  the  like ;  they  hire  a 
herdsman^  and  have  paid  the  poor-rate  for  the  house  in  which  he  lived.  It 
also  appears,  that  during  the  time  tlutt  the  stray  or  part  of  it  was  let  to 
tenanto,  such  tenants  were  assessed  to  the  poor-rates,  and  the  same  were 
paid  by  the  pasture-masters.  Upon  the  whole,  we  are  of  opinion,  that  the 
mayor  and  commonalty  of  the  city  of  York  are  properly  rated  for  the  relief 
of  the  poor  in  the  township  of  Heworth^  within  which  the  lands  lie,  except 
as  before  mentioned,  the  five  acres  mentioned  in  the  case,  which  are  not  like 
the  rest  vested  in  the  corporation,  and  from  an  assessment  from  which  they 
ought  to  be  relieved  by  an  amendment  of  the  rate  in  that  respect.  The  ques- 
tion of  amount  is  entirely  for  the  sessions. 

Order  of  Sessions  confirmed. 


(a)  IS  East,  155. 


(6)  5  East,  480. 


(§IR  /.  CAMPBELL,  A.  G.,  had  obtained  a  rule  calling  upon  fVilliam 

Pat/n,  Esq.,  treasurer  of  the  county  of  Berks,  to  show  cause  why  a  writ 

of  mandamus  should  not  issue,  commanding  him  to  deposit  with  the  clerk  of 


The  King  v.  Payn,  Treasurer  of  the  County  of  Bekks. 

January  30. 
1.  MmmdamuMt* 
to  tbe  treasarer 
of  a  county  to 
compel  him  to 
deposit  with  the 
cl«rk  of  the  pence, 

punnant  to  18  O.  2.  c.  SQ,  books  containing  a  statement  of  the  accounts  and  balances  between  himself  and 
tlie  county,  although  the  materials  for  those  Mccounts,  tradesmen's  bills«  &c.,and  his  vouchers,  have  already 
been  deposited,  and  although  such  books  contain  his  acquiiunces  by  the  magistrates,  and  are  hia  only 
means  of  proving  hb  discharge ;  and  although  he  has  already  delivered  tlia  books  in  to  tlie  justices,  and 
they  have  letumed  them  to  him ;  and  although  they  may  contain  other  UMtters  relating  to  other  per> 
sons. 

S.  A  rule  for  a  mandmrnvt  will  be  made  absolute  if  enough  remains  unanswered  to  warrant  it,  even 
although  there  has  been  wilful  misrepresenUtion  and  suppression  of  facu  in  the  affidavits  on  which  th« 
rule  mri  has  been  obtained. 
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the  peace  of  that  county  the  two  books  containing  his  true  and  exact   KingU  Bench* 
accounts  of  the  sums  of  money  respectively  received  and  paid  by  him  as        v^v'^ 
treasurer,  from  the  date  of  his  appointment,  which  accounts  had  been  passed      "^^^  ^'"° 
by  the  justices  at  quarter  sessions.    The  rule  w^  obtained  upon  affidavits         Fayn. 
by  certain  justices  for  the  county,  (one  of  whom  was  a  member  of  a  finance 
committee  appointed  by  the  justices  from  among  their  body,)  stating  that 
PajfH  was  appointed  treasurer  in  the  year  18S2,  and  that  from  the  early 
part  of  182^,  until  the  Epiphany  Sessions,  1836,  he  had  produced  to  the 
finance  committee  every  sessions  a  book  containing  an  account,  which  he 
represented  to  be  a  true  account  of  the  sums  of  money  received  and  paid  by 
him,  distinguishing  the  particular  use  to  which  each  sum  had  been  applied 
during  that  time.     That  two  books  in  all  had  been  so  successively  produced, 
one  down  to  1833,  the  other  sinc^  then :  that  he  also,  produced  and  laid 
before  the  justices  at  sessions  certain  vouchers  for  such  payments,  where- 
upon, after  such  examination  as  the  justices  thought  proper,  the  accounts 
had  been  passed,  and  the  books,  as  well  as  the  vouchers,  had  been  returned 
to  him:  that  up  to  the  Epiphany  Sessions,  1836,  no  other  accounts  had  been 
delivered  or  passed :  that  none  of  these  accounts  nor  either  of  the  books 
had  been  deposited  with  the  clerk  of  the  peace,  nor  were  they  found  among 
the  records  of  the  county :  that  from  the  date  of  his  appointment  up  to 
/a^,  1825,  the  treasurer  published  an  annual  abstract  account  of  his  receipts 
and  paymenta  ;  but  that  since  then,  in  lieu  of  such  annual  account,  he  had, 
pursuant  to  an  order  of  the  Court  of  Quarter  Sessions,  published  quarterly 
accounts  of  the  same  nature  in  the  Reading  Mercury  newspaper,  and  that  a 
copy  of  such  abstract  accounts  had  been  from  time  to  time  deposited  with 
the  clerk  of  the  peace,  together  with  certain  vouchers  relating  to  the  dis- 
boiBements  contained  in  such  abstract  accounts.     The  affidavits  also  stated 
tbat  one  of  the  deponents,  upon  examination,  believed  these  accounts  to  be 
iooorrect :  that  the  treasurer  himself  disclaimed  being  bound  by  them,  and 
tbat  it  was  impossible  to  understand  the  abstract  accounts  unless  an  oppor- 
tnoity  was  afibrded  of  comparing  them  with  the  books  and  the  vouchers,  and 
that  the  deponents,  had  applied  to  the  treasurer  for  an  inspection  of  the 
accounts  passed  in  the  books,  but  had  received  no  answer ;  and  that  they 
had  requested  him  to  deposit  them  or  deliver  them  in  to  the  justices  at 
sessions,  but  that  he  had  not  done  so:  that  since  Michaelmas,  1835,  accounts 
have  been  delivered  for  each  current  quarter,  and  that  the  price  of  the  books 
had,  as  they  believed,  been  charged  (b  the  county,  and  that  they  were  still 
in  the  possession  of  the  treasurer.     The  affidavits  in  answer  stated,  that  these 
books  contained  entries  of  the  sums  received  and  paid  by  him  as  treasurer, 
showing  the  balance  due  to  or  from  the  county  at  the  last  quarter  sessions, 
and  an  account  furnished  by  the  clerk  of  the  peace  of  the  sums  levied  and 
ordered  to  be  paid  to  him  for  county  rates  during  the  last  quarter,  and  an 
account  by  the  clerks  of  the  petty  sessions  of  all  fines  received  on  summary 
convictions  during  the  last  quarter,  and  that  the  accounts  and  orders  for 
payment  of  all  sums  paid  by  the  treasurer  during  the  last  quarter,  and  the 
vouchers  for  the  same  when  paid,  were  delivered  by  him  to  the  committee : 
that  the  justices,  after  having  examined  the  accounts,  signed  the  book, 
adding,  that  they  had  audited  and  passed  the  accounts,  and  stating  the 
balance :  that  after  the  book  had  been  so  signed,  it  was  returned  to  the 
treasurer,  and  the  vouchers  were  deposited  with  the  clerk  of  the  peace:  that 
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KingU  Btnelu    tfaree-fourtha  of  one  of  the  books  consisted  of  the  accounts  of  Payut 
>^>^^        deceased  father,  who  had  preceded  him  as  treasurer :  that  they  were  Pawn's 
The  Kino       own  property,  contained  his  acquittances,  and  were  the  only  means  be  had 
Payn.         ^^  proving  his  discharge:  that  the  whole  matter  had  been  considered  and 
discussed  by  the  justices  at  sessions,  who  had  determined  that  he  should  not 
be  called  upon  to  deposit  the  books,  and  that  he  had  already  sufficiently 
discharged  his  duty  by  rendering  the  accounts  referred  to,  and  that  those 
were  the  accounts  contemplated  by  the  statute  (a).     It  was  also  denied  that 
there  had  been  any  improper  application  of  the  money,  and  it  was  stated  that 
various  circumstances  had  been  wilfully  suppressed,  and  gross  misrepresen- 
tations made  by  the  affidavits  on  the  other  side. 

Talfaurd,  Serjt.,  Tkesiger,  and  T.  F.  ElHs,  now  showed  cause.— The 
Court  will  not  grant  a  mandamus  in  this  case.  The  treasurer  has  already 
discharged  his  duty;  he  has  delivered  in  the  accounts  required  by  the 
statute,  and  those  accounts  are  in  the  proper  custody.  The  books  are  not 
the  accounts  themselves ;  the  sessions  were  satisfied  with  the  accounts  which 
were  delivered  in,  and  the  Court  will  not  interfere  with  the  exercise  of  their 
discretion.  These  very  books  were  themselves  delivered  in  to  the  justices, 
and  by  them  returned.  The  duty  of  the  treasurer  therefore  having  been 
discharged,  the  default,  if  any,  exists  in  the  sessions  only,  and  to  them,  if 
at  all,  the  mandamus  should  be  addressed.  Next,  the  affidavits  aiC  filled 
with  gross  misrepresentations,  which  are  denied  by  the  affidavits  in  answer. 
The  Attorney 'General  also,  in  moving  for  the  rule,  stated  that  the  reason 
given  by  the  sessions  for  their  non-interference  was,  that  they  were  fwcti 
officio.  The  affidavits  show  that  such  was  not  the  fact.  The  practice  of  the 
Court  is,  to  discharge  a  rule  when  it  has  been  obtained  under  a  misstatement 
of  facts.  But  mandamus  is  not  the  proper  remedy,  even  if  it  be  assumed 
that  these  are  the  accounts  contemplated  by  the  statute.  The  duty  of  tlie 
treasurer  is  ended,  and  he  now  holds  these  books  in  his  individual  capacity, 
and  the  Court  will  not  issue  this  writ  to  compel  him  any  more  than  any 
other  individual  who  might  happen  to  be  possessed  of  them  to  deposit  tbera, 
since  it  is  no  longer  part  of  the  duty  of  his  office.  A  mandamus  does  not 
lie  to  prevent  tort  generally  ;  The  Queen  v.  Peach  (b).  In  Rex  v.  The  Com- 
missioners of  Cuitoms  (c),  the  Court  said  they  would  not  allow  mandamus  to 
be  substituted  for  trover.  There  are  many  cases  where  the  Court  has 
refused  to  issue  a  mandamus  against  a  county  treasurer,  because  his  office  is 
merely  ministerial ;  he  is  merely  the  servant  of  the  county ;  the  proper 
remedy  for  any  neglect  or  misfeazance  on  his  part  is  by  indictment ;  Rex  v. 

(a)  SUt.  12  G.  2,  c.  29,  B.  7,  provides,  quarter  sessions,  l>e  deposited  with  the  clerk 
•'That  the  treasurer  shall  keep  books  of  en-  of  the  peace  for  the  time  being,  who  is  re- 
tries of  the  several  sums  respectively  received  quired  to  keep  them  among  the  records  of  the 
by  him,  and  shall  deliver  in  ^rue  and  exact  county,  to  be  inspected  from  time  to  time  by 
accounts,  upon  oath  if  required,  of  all  the  any  of  the  justices  within  the  limiu  of  their 
sums  of  money  respectively  received  and  paid  commission,  without  fee  or  reward." 
by  him,  distinguishing  the  particular  ui^es  to  Sect.  9  provides,  '*  That  the  discharges  of 
which  such  sums  have  been  applied,  to  the  the  justices,  or  the  greater  part  of  them,  bv 
justices  at  every  general  or  quarter  sessions,  their  orders  made  at  their  respective  quarter 
and  shall  lay  before  the  justices  at  such  ses-  sessions  to  such  treasurer,  shall  be  sufficient 
jions  the  proper  vouchers  for  the  same."  acquittances  in  any  Court  of  law  or  equity," 

Sect.  8  provides.  *'  That  all  the  accounts  to  all  intents  and  purposes  whatsoever. 

«nd  vouchers  shall,  after  having  been  passed  (6)  2  Salk.  572. 

by  the  justices  at  their  respective  general  or  (c)  2  Har.&c  Wol.247  ;  1  Ker.&  Per.  536. 
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BiitUm  (a),  Rex  v.  Tke  Treasurer  of  Surrey  (6),  Rex  v.  JohtiBon  (c),  Rex  v.  King'$  Beneh, 

Jei/es(d) ;  and  where  that  remedy  fidly  exists,  the  Court  will  not  grant  a  ^^^^/^ 

mandamut,  ^'*>«  Kwo 


Sir  y.  Campbellj  A.  G.,  and  Robuison,  who  were  to  have  argued  in  support 
of  the  rule,  were  not  called  upon. 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute.  It  appears^  that  either  from  mistake  or  some  other  cause,  the 
Ksiions  and  treasurer  have  both  done  wrong ;  the  one  in  not  requiring  the 
accounts  to  he  deposited  with  the  clerk  of  the  peace,  and  the  other,  in  de- 
taining them  afterwards  from  the  clerk  of  the  peace.  I  entirely  disclaim 
entering  into  the  merits  of  the  parties  on  either  side,  it  is  enough  for  me  to 
lay,  that  a  great  public  duty  is  left  unperformed  by  reason  of  a  public  officer 
keeping  back  documents,  which  he  made,  and,  I  think,  keeps  in  that  cha* 
racter.  It  is  quite  clear  that  the  book  of  entries  was  an  account-book  ;  it  is 
qually  clear  it  was  an  account  passed  by  the  justices  in  sessions,  and  the 
treasarer  having  delivered  it  in,  had  no  right  to  take  it  away.  The  sessions 
had  no  right  to  place  it  in  his  hands,  nor  had  he  any  right  to  keep  it.  The 
public  are  represented,  not  merely  by  the  justices  who  happen  to  be  present 
at  the  sessions,  but  by  any  justice  of  the  county.  The  act  of  parliament 
gives  every  individual  justice  of  {he  county  at  all  tiroes  a  right  to  see  all  the 
accounts  that  are  passed  by  the  justices  at  sessions.  An  application  has 
been  made  by  some  justices  of  the  county  to  have  an  opportunity  of  in- 
specting accounts  which  were  passed  by  the  justices  at  sessions,  and  what- 
ever their  motives  may  be,  whatever  the  question  may  be  between  them  and 
tbc  treasurer  individually,  we  think  we  are  bound,  under  the  circumstances, 
to  enforce  by  mandamus  their  right  to  inspect  these  accounts.  Is  it  to  be 
aid  that  the  public  and  the  county  are  to  be  deprived  of  the  advantages  of 
thai  inspection  because  the  treasurer  chooses  to  have  his  vouchers  written 
on  those  same  accounts  ?  That  cannot  alter  the  nature  of  them,  and  I  think 
>t  is  quite  a  mistake  to  say  that  these  are  private  books.  They  are  public 
hooks.  If  he  has  written  his  accounU  in  books  in  which  he  had  an  interest 
3s  a  private  individual,  the  fault  is  his  own.  If  he  has  introduced  them  into 
&  book  belonging  to  his  father's  executors,  he  has  done  what  he  had  no  right 
to  do  with  respect  to  them.  I  entirely  disclaim  all  interference  with  any  of 
the  former  cases,  for  they  are  totally  inapplicable.  In  Rex  v.  Jeyes  (d)t  an 
order  was  made  at  the  assizes  by  the  judge  who  tried  the  prisoner,  that  the 
expenses  should  be  allowed.  The  treasurer  in  that  case  ought  to  have  paid 
them,  but  did  not ;  and  this  Court  refused  the  mandamus  on  this  ground,-^ 
that  he  was  only  the  servant  of  the  justices,  who  ought  themselves  to  com- 
pel their  own  servant  to  do  his  duty.  But  in  this  case,  where  the  sessions  and 
treasurer  have  both  committed  a  mistake,  and  the  treasurer  has  done  that 
which  the  act  expressly  prohibits  his  doing,  I  think  we  should  not  discharge 
the  duty  we  owe  to  the  public  were  we  not  to  make  this  rule  absolute. 

Williams,  J. — I  am  of  the  same  opinion.     The  only  doubt  which  weighed 
with  me  was,  whether  this  mandamus  was  addressed  to  the  right  party.     It 

(•)  6  T.  R.  168.  (c)  4  M.  &  S.  515. 

(*)  1  Chit.  650.  (d)  3  Ad.  &  Ell.  416 ;  1  Har.  &  Wol.  325. 

VOL.  III.  L 


V. 

Payii. 
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Kmg*i  Bemek,  ^^  suggested  that  it  should  go  to  the  sessions,  as  it  was  their  duty,  when 
s^/^/  the  book  was  before  them,  to  have  detained  it  in  their  custody,  and  placed 
The  King  it  among  their  records  on  the  file  of  their  Court.  It  has  also  been  argued, 
pIyk.  '^^^  ^^^  treasurer  is  an  officer  against  whom  an  indictment  would  lie,  and 
The  King  v.  Brittowe  has  been  cited ;  but  in  that  and  in  the  other  case 
referred  to  by  my  lord,  there  was  an  order  for  the  payment  of  a  sum  of 
money,  and  by  consequence,  upon  the  refusal  to  obey  it,  an  indictment 
would  have  lain  against  the  party ;  and  Lord  Keuyon,  when  refusing  the 
wandamuSf  expressly  grounds  himself  on  the  circumstance  that  there  was  a 
remedy  by  indictment.  But  how  does  the  matter  stand  here?  The  Court 
of  Qiuirter  Sessions  have  returned  this  book.  They  refuse  to  make  an 
order  on  the  treasurer,  but  I  am  not  prepared  to  say  that,  after  they  have 
returned  the  books,  they  possess  any  power  to  make  such  an  order.  If  so, 
they  are  not  the  persons  to  whom  the  mandamus  should  be  addressed.  Is 
not  Payn  then  the  person  to  whom  it  should  be  addressed  ?  Certainly,  this 
book  is  within  the  precise  language  and  meaning  of  the  statute.  It  stands 
admitted  that  he  has  it ;  and  therefore,  as  it  seems  to  me,  tliere  being  no 
grounds  for  an  indictment  against  him,  no  remedy  that  I  am  aware  of  can 
exist  unless  this  writ  be  issued.  Allusion  has  been  made  to  the  hardship 
upon  this  person ;  as  to  that,  I  do  not  entertain,  still  less  express  any  opbion. 
However,  there  is  no  doubt  but  that  the  books  will  be  as  safe  among  the 
records  of  the  sessions  as  in  Mr.  Pa^n*s  own  chest,  in  the  event  of  its  being 
necessary  for  him  to  discharge  himself  from  any  demands. 

Coleridge,  J. — I  am  of  the  same  opinion  on  all  the  three  points.  In  the 
first  place,  as  to  these  being  the  accounts,  I  think  it  is  hardly  possible  to  doubt 
for  a  moment  that  these  really  and  truly  are  the  nccoim^i  that  the  treasurer  has 
kept.  They  are  tendered  by  him  as  his  accounts,  they  are  received  by  the 
magistrates  as  his  accounts,  and  the  discharge  is  entered  on  those  accounts. 
Mr.  EUis  says  he  did  in  truth  comply  with  the  act,  which  calls  on  him  to 
deliver  in  a  true  and  exact  account,  when  he  delivered  in  what  in  fact  were 
only  the  materials  for  the  accounts,  that  is  to  say,  sums  which  he  receivedi 
as  appears  on  the  face  of  the  county  rates,  the  tradesmen's  bills,  the  gaoler*s 
accounts,  and  the  different  vouchers  he  had  for  the  sums  paid.  Those  are 
the  materials  for  the  accounts,  and  the  delivery  of  them  certainly  is  not  a 
compliance  with  the  statute.  The  word  ''  accounts"  is  to  be  understood  in 
the  statute  in  the  ordinary  sense ;  the  party  is  not  merely  to  cast  before  die 
magistrates  all  his  bills  and  vouchers,  he  is  to  present  them  with  a  clear  and 
true  statement  of  his  receipts  and  payments.  I  have  no  doubt  on  that 
point.  With  regard  to  the  point  made  by  Mr.  EUis,  that  this  affidavit  con- 
tained misrepresentations  and  suppression  of  material  matters,  still,  if  enough 
remains  unanswered  to  satisfy  the  Court  that  the  rule  should  be  made  ab- 
solute, we  must  proceed  on  such  part  of  the  affidavit.  This  is  not  like  a 
case  of  application  for  a  criminal  information ;  we  are  now  to  say  on  these 
facts,  whether  or  not  this  public  duty  is  to  be  performed  by  a  public  officer. 
The  only  thing  that  has  created  a  difficulty  in  my  mind  is  the  third  point  of 
the  case,  whether  or  not  a  mandamus  was  the  proper  course  to  be  taken 
here.  A  great  many  cases  have  been  cited,  but  I  think  the  result  of  those 
cases  is  nothing  more  than  this ;  that  when  the  Court  finds  that  a  public 
officer  has  a  master,  and  that  he  has  received  an  order  from  that  master,  or 
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from  any  public  authority  competent  to  issue  the  order,  and  finds  also  that  King'i  Bench. 
the  disobedience  to  that  order  may  be  punished  by  indictment,  then  it  will  ^'^/^  ^ 
not  issue  a  mandamus  to  compel  the  performance  of  that  order.  That  is  not  TheKtNo 
because  the  situation  of  the  officer  may  be  low,  but  because  the  character  he  Payn. 
fills  is  ministerial  only;  and  he  has  received  an  order  from  a  competent 
authority  which  he  is  bound  to  obey,  and  in  case  of  default,  may  be  pro- 
ceeded against  by  the  common  remedy  of  an  indictment.  The  disobedience 
to  the  order  is  a  misdemeanor,  and  a  mandamus  is  therefore  not  needed.  In 
this  case  the  sessions,  whose  servant  Mr.  Patfn  is  said  to  be,  have  issued  no 
order ;  there  is  no  order  for  disobedience  to  which  an  indictment  could  be 
foQod.  This  distinguishes  the  present  case  from  the  cases  cited.  The  question 
then  with  me  was,  there  being  no  existing  order,  whether  the  first  step  should  not 
have  been  for  this  Court  to  issue  an  order  to  the  sessions  to  make  an  order, 
and  then  that  such  order,  if  it  was  not  obeyed,  should  become  the  founda- 
tion of  an  indictment.  I  have  considered  that,  and  I  doubt  very  much 
whether,  if  we  were  uncertain  as  to  the  facts,  the  proper  course  for  us 
woald  not  have  been  to  issue  such  an  order.  But  here  it  appears  by  the 
coDcarrence  of  all  parties,  that  the  course  of  proceedings  complained  of  has 
been  going  on  for  a  number  of  years,  and  we  find  further,  that  the  sessions 
having  had  these  books,  according  to  the  statute,  within  their  possession 
for  a  certain  time,  have  suffered  them  to  get  into  other  custody  ;  and  that 
they  neither  ha^e  made  nor  intend  to  make  any  order.  Under  these  cir- 
cumstances, it  is  very  doubtful  indeed  whether  this  Court  has  authority  to 
compel  them  to  issue  such  an  order.  But  where  a  public  officer  is  in  pos- 
session of  a  public  document,  and  the  statute  says  that  document  shall  be 
^posited  in  a  particular  custody,  I  cannot  doubt  for  a  moment  that  this 
C«irt  has  a  right  to  interfere,  and  say  to  that  public  officer,  "  Obey  that 
ttatate,  and  pat  that  document  in  the  place  where  it  ought  to  be."  That  is 
precsely  the  present  case ;  for  this  is  a  public,  not  a  private  document. 
T^  moment  Mr.  Payn  chooses  to  keep  in  this  book  those  accounts  which 
be  was  to  render  to  the  magistrates  from  session  to  session,  or  yearly  or 
balf-vearly,  as  it  may  be,  and  has  taken  his  discharge  in  it  as  a  public 
officer,  he  holds  it  as  a  public  officer,  and  must  deposit  it  in  the  proper 
place.  It  must  be  observed,  that  this  Court  does  not  proceed  at  all  on 
believing  that  the  charges  made  against  Mr.  Payn  have  any  foundation. 
As  to  any  inconvenience,  there  can  be  none  to  him,  because  those  documents 
are  deposited  in  a  place  of  public  custody ;  the  only  use  of  them  to  him 
woald  be  to  evidence  his  discharge  under  the  statute,  and  he  will  always 
lave  a  right  to  have  access  to  them,  or  to  compel  their  production  whenever 
lus  interest  may  require. 

Rule  absolute  for  a  mandamus. 

The  King  v.  Stansfield. 

JNDICTMENT.     The  prosecutor  had  previously  proceeded  by  way  of  Wbcre  •  mie  for 
criminal  information  against  the  same  party  for  the  same  offence.     Th^  X^n'^llt^n 
rale  for  the  criminal  information  bad  been  discharged  upon  payment  of  costs  by  diacharged  on  the 

psymeot  of  coses 
bj  th«  drfrndiiut : 
Udd,  that  froai  these  circomstanccs  no  agreement  was  to  be  implied  that  tlie   prosecutor  should  not  iu- 
Btitote  auj   ether  proceedings,  and   an  indictment  having  been  afterwards  preferred  by  him  for  Uic  same 
offence,  the  Court  refused  to  sUy  the  proceedinp  under  it. 
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King*t  Bench, 


V. 

STANsrnsLo. 


defendant,  and  Sir  J.  CampbeU^  A.  G.  having  obtained  a  rule  for  staying 
proceedings  under  the  indictment, 

Sir  ^.  jr.  FoUeti  now  showed  cause,  and  contended  that  this  Court  had 
no  authority  to  interfere,  and  that  proceedings  could  only  be  stayed  by  tlie 
entry  of  a  nolle  prosequi  by  the  Attorney-General. 

Sir  /.  Campbell,  A.  G.  in  support  of  the  rule. — This  is  like  the  case  of 
Moscati  V.  Lmvson  (a),  where,  by  consent  of  the  defendant,  a  juror  having 
been  withdrawn,  this  Court  held  it  was  a  breach  of  faith  to  bring  a  subse* 
quent  action,  and  stayed  the  proceedings.  It  clearly  was  never  die  inten- 
tion of  the  Court  that  the  prosecutor,  having  received  his  costs,  should 
commence  a  subsequent  proceeding.  He  must  be  considered  to  bave 
entered  into  an  agreement  not  to  harass  the  defendant  further.  That  im- 
plied agreement  was  entered  into  under  the  sanction  of  the  Court,  and  the 
prosecutor  having  made  a  previous  application  relating  to  the  same  circum- 
stances, is  still  within  the  jurisdiction  of  the  Court  to  which  he  applied, 
and  they  will  not  allow  him  to  act  in  contravention  of  his  agreement. 

Per  Curiam, — We  think  that  we  cannot  imply  the  existence  of  any  such 
agreement ;  and  as  nothing  of  the  kind  formed  a  part  of  the  terms  upon 
which  the  former  rule  was  discharged,  we  cannot  now  interfere. 


(•)  1  Htr.  &  Wol.  572. 


Rule  discharged. 


On  an  indict- 
ment for  perjury 
in  an  aflidRvit 
made  in  the  Insol- 
vent Court,  in 
order  to  prove 
tliat  such  aflidavlt 
was  required  by 
tlie  practice  of 
tliat  Couit,  an 
officer  of  tlie 
Court  attended 
vitli  a  printed 
copy  furnished 
him  by  the  Clerk 
of  the  Rules,  of 
a  paper  huug  up 
in  a  room  adjoin* 
ing  the  Court  by 
its  authority, 
and  containing 
its  rules  of 
practice.    Inde- 
ppudently  of  the 
printed  copy  pro- 
duced, tlie  wit- 
ness had  no  huow- 
led^e  of  the  (irac- 
Itce,  and  he  had 
uever  compared  It 
with  the  autho- 
riaed  paper : — 
Utfd,  tliat  the 
praeticeoftlie 
Court  bad  not 
been  proved. 


The  King  v.  Koops. 

INDICTMENT  for  perjury,  tried  before  Lord  Denman  at  the  sittings  after 
Trinity  term,  1835.  The  perjury  was  alleged  to  have  been  committed 
in  an  affidavit  made  in  the  Insolvent  Court.  By  7  Geo.  4,  c.  57,  s.  10, 
it  is  provided,  that  any  person  imprisoned  for  the  causes  there  recited  may, 
within  fourteen  days  after  his  imprisonment,  apply  to  the  Court  in  a  sum- 
tnary  way  for  his  discharge.  It  is  also  provided  that,  if  the  Court  think  it 
reasonable,  such  application  may  be  made  after  the  expiration  of  the  four- 
teen days.  It  is  the  practice  of  the  Court  to  allow  such  subsequent  appli- 
cation upon  a  statement,  on  affidavits  only,  as  to  the  cause  of  the  delays, 
amount  of  property,  &c.  In  order  to  prove  the  practice,  Sturges,  an  officer 
of  the  Court,  whose  duty  it  was  to  deliver  out  copies  of  the  rules,  was 
called.  He  stated,  that  there  was  no  record  of  the  rules,  no  official  copy, 
nothing  to  which  the  judges  have  put  their  hands,  &c.,  or  which  could  be 
called  an  original ;  but  that  there  is  hung  up  in  a  room  adjoining  the  Court, 
by  authority  of  the  Court,  a  printed  copy.  He  produced  what  he  believed 
to  be  a  correct  copy,  which  he  had  obtained  from  the  clerk  of  the  rules,  but 
he  had  not  compared  it  with  the  copy  hung  up.  He  was  unable  to  prove 
the  practice  orally,  unless  allowed  to  refer  to  the  copy  produced.  The  jury 
found  the  defehdant  guilty. 

In  Michaehnas  Term,  Humfrey  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds,  1  st,  tliat  the  practice  of  the  Court  was  not  properly  proved ; 
2d,  that  the  offence  committed  was  not  perjury ;  Sd,  that  what  was  sworn 
was  not  a  material  part  of  a  judicial  proceeding. 
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EHe  and  Mood^  now  showed  cause.  [As  the  Court  gave  no  opinion  on  the    King*i  B§neh. 
two  latter  points,  the  argument  upon  them  is  omitted.] — ^The  evidence      o-h^T^ 
given  in  this  case  was  admissihle.     Where  the  question  is  as  to  practice  or  „, 

roles,  of  which  there  is  no  authenticated  copy,  the  mode  of  proof  employed  Koopt. 
is  the  proper  one,  analogously  with  the  mode  of  proving  foreign  law  when 
not  in  writing,  Ganer  v.  Lady  Lanesbor(mgh{a);  although,  if  in  writing,  it 
must  be  proved  by  a  copy  properly  authenticated;  Boetlinkery,  Sckneider(b), 
[CokridgejJ.  As  to  the  law  of  a  foreign  country,  that,  written  or  unwritten, 
may  be  proved  orally.]  The  practice  of  the  Court  of  Quarter  Sessions  is 
alwajB  proved  by  means  analogous  to  those  employed  on  this  occasion ; 
idiere  there  are  written  rules,  the  Clerk  of  the  Peace  produces  them,  but 
where  the  Court  only  states  the  rules  orally,  then  any  one  who  is  cognisant 
of  thena  may  prove  them ;  and  such  was  the  mode  by  which  the  practice  of 
the  Ecclesiastical  Court  was  proved  before  Lord  EUenborough,  in  Bcauvmn 
1.  Sir  WiiUam  Seoit{c). 

It  appears  that  the^e  printed  copies  are  referred  to  much  in  the  same 

way  as  Tidd's  Practice  is,  for  the  purpose  of  ascertaining  the  rules  of  this 

Court.  Moreover,  there  is  a  fallacy  in  assuming  that  it  is  necessary  to  prove 

the  practice  of  the  Court  formally.    The  only  proper  inquiry  in  this  respect 

voder  the  indictment  was,  whether  or  not  the  matter  respecting  which  the 

perjiny  was  assigned  was  or  was  not  material.     [Lord  Denman,  C.J. — Can 

it  he  assumed  to  be  material,  without  proof  of  what  the  practice  of  the 

Court  is?    Where  the  terms  upon  which  the  petition  is  receivable  are  in  the 

breast  of  the  Court,  they  have  power  to  require  a  statement  on  oath  ;  but 

I  think  it  must  be  shown  that  such  practice  has  been  established.]    The 

question  was  not  as  to  whether  such  practice  existed  ;  of  that  there  was  no 

doaht,  and  it  was  not  necessary  to  prove  it  formally.    The  rules  were  mere 

intiBMtions  to  the  suitors  how  they  were  to  proceed.     In  this  Court,  even 

i(  the  forms  to   he  used  have  been  drawn  up  hy  the  Court,  it  is  the 

substance  only  which  need  be  looked  to,  and  perjury  is  just  as   much 

eommitted,  although  the  formal  words  are  not  used,  as  if  they  were  ;  and 

even  although  in  consequence  of  such   irregularity,  the  affidavit  is  not 

admissible  for  the  purpose  for  which  it  was  intended;  RexY.  H(ulty(d), 

Hwnjrty^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Dbvman,  C.J. — The  evidence  adduced  in  this  case  was  not  admis- 
sible. It  is  clear  that  no  jurisdiction  existed  to  administer  the  oath,  except 
hy  virtue  of  the  practice  of  the  Court.  Mr.  Moody  ingeniously  puts  it, 
that  such  jurisdiction  was  a  necessary  result  of  the  provision  contained  in 
that  10th  section  of  the  act.  But  that  is  too  much  to  imply.  On  the  trial 
it  was  necessary  to  prove  that  the  afiBdavit  was  required  by  the  practice  of 
die  Court.  Then  comes  the  question,  has  that  practice  been  properly 
prored?  I  am  of  opinion  it  has  not.  At  the  trial  a  clerk  was  called,  who 
produced  a  printed  paper,  which  he  stated  to  be  a  copy  of  the  rules  of 
Court.    He  himself  had  no  personal  knowledge  of  what  those  rules  were, 

Ca)  1  Peake,  N.  P.  C.  25.  (c)  3  Camp.  388. 

(6)  a  Etp.  58.  (d)  R.  &  M.  94 ;  and  see  Htx  v.  White,  M. 

&  M.  271. 
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and  when  asked  about  them,  was  obliged  to  refer  to  the  printed  paper. 
There  is  nothing  to  induce  us  to  recognize  that  paper  as  official,  nor  was 
there  evidence  that  it  was  either  the  original  authorized  transcript  of  the 
rules,  or  an  examined  copy.  I  think,  therefore,  that  the  foundation  on 
which  the  case  rested  wholly  failed. 

Williams,  J. — I  am  of  the  same  opinion. — Mr.  Moody,  in  arguing  that  the 
Court  had  power  under  the  statute  to  require  the  affidavit,  assumes  the 
whole  question ;  I  can  find  nothing  in  the  act  to  justify  such  an  assumption. 
As,  then,  the  affidavit  could  only  be  required  by  the  rules  of  the  Court,  is 
there  sufficient  evidence  of  what  those  rules  are  ?  The  witness  could  not 
vouch  them  from  any  knowledge  of  them  he  himself  had,  independently 
of  the  printed  paper  produced,  which  he  stated  to  be  a  copy  of  them* 
That  copy,  however,  was  not  proved  to  have  been  examined  with  the  original. 
It  was  not  therefore  sufficiently  made  out  that  the  affidavit  in  question  was 
required  by  the  practice  of  the  Court. 

Coleridge,  J. — It  appears  that  the  defendant  presented  his  petition  to  the 
Court,  and  that  his  petition  was  supported  by  an  affidavit.  Now,  to  make 
out  the  charge  of  perjury,  it  should  have  been  shown  that  this  affidavit  was 
necessary  for  the  purpose  of  supporting  the  petition.  That  could  only  be 
shown  by  proof  of  the  regular  practice  of  the  Court.  Then  the  question 
arises,  has  the  practice  been  properly  proved  ?  That  practice  may  be  con- 
tained in  certain  rules  either  unwritten  or  written.  If  unwritten,  they  may 
be  proved  orally  by  some  person  acquainted  with  them  j  if  written,  by  pro- 
duction of  the  original,  or  of  an  examined  copy.  The  witness  called  was 
unable  to  prove  them  by  either  of  these  modes.  He  had  no  personal  know- 
ledge of  them.  He  said  there  was  a  certain  paper  hung  up  in  the  office  of 
the  Court  containing  the  rules,  but  he  had  never  compared  his  copy  with  that 
paper. 

Rule  absolute. 


The  King  v.  Marsh. 


The  truth  of  a 
record  cmnoot 
be  injpagned  bj 
•ffidavits  upon 
motion^  but  a 
writ  of  error  ia 
ttet  must  be  re- 
torted to. 

Qmst*,  it  it  ne- 
ceisary  that  the 
caption  to  au 
indictment  re- 
turned to  a  writ 
of  etrtiormri  should 
conctiiu  the 
names  of  the 
firaudjuron. 


T^HE  indictment  in  this  case  was  found  by  the  grand  jury  at  the  Dover  Bo- 
rough Sessions,  February  1836.  The  defendant  afterwards  removed  it 
into  this  Court  by  certiorari,  and  was  convicted  upon  it  at  the  summer  assizes 
for  the  county  of  Kent,  1836.  In  Michaelmas  term,  a  rule  nisi  to  quash  the 
indictment,  on  the  ground  that  more  than  twenty-three  persons  had  been 
sworn  in  on  the  grand  jury  who  found  the  bill  of  indictment,  was  discharged 
by  this  Court  {a).  The  caption  of  the  indictment,  as  returned  to  the  writ  of. 
certiorari,  omitted  the  names  and  additions  of  the  grand  jury.  A  rule,  call- 
ing upon  the  prosecutor  and  the  town  clerk  to  show  cause  why  the  caption 
returned  to  the  writ  of  certiorari  should  not  be  amended  by  inserting  therein 
the  names  and  additions  of  the  grand  jury  sworn  at  the  sessions  at  which  the 
indictment  was  found,  according  to  the  truth  of  the  fact,  was  subsequently 


(o)  See  2  Har.  &  Wol. 
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obtained  upon  affidavits,  stating  that  twenty-eight  grand  jurymen  were  sworn,    King'i  Beneh^ 
and  that  twenty-five  took  part  in  the  consideration  of  the  bill.   The  affidavit 
by  the  town  clerk,  in  opposition  to  the  rule«  stated  that  he  had  nothing  by 
which  he  could  amend,  and  that  the  record  was  no  longer  in  his  custody. 


Sir  IF.  W.  Foilett,  on  behalf  of  the  town  clerk,  and  PhUt,  on  behalf  of 
the  prosecutor,  now  showed  cause. — The  Court  has  no  power  to  make  this 
rale  absolute.  If  the  Court  had  the  power,  it  would  be  wholly  unavailable, 
since  there  are  no  means  existing  by  which  the  amendment  can  be  made.  It 
is  impossible  to  ascertain  what  occurred  in  the  grand  jury-room,  without  a 
violation  of  the  oaths  sworn  by  the  grand  jury.  The  transcript  of  the  record 
is  not  only  valid,  but  conclusive  as  to  its  contents,  Salter  v.  Slade{a.)  The 
amendment  proposed  is  for  the  purpose  not  of  furthering,  but  of  defeating, 
justice.  All  the  steps  which  have  been  taken  between  the  finding  of  the  bill 
and  the  trial,  were  actually  taken  by  the  defendant  himself,  and  this  is  there- 
fore not  an  application  which  the  Court  will  favour. 

Sir  J,  Campbeiif  A.  G.,  Thesiger  and  Channel,  in  support  of  the  rule.  —This 
rule  is  drawn  up  in  the  very  same  terms  with  the  rule  in  the  case  of  The  King 
V.  Darley  (h) ;  and  there  the  rule  was  made  absolute  without  opposition. 
There  is  no  wish  that  the  grand  jury  should  violate  their  oaths.  The  only 
object  sought  is,  that  the  caption  should  be  amended  according  to  the  truth 
of  the  fact,  that  the  town  clerk  should  perfect  his  return,  which  is  now  in- 
complete by  reason  of  the  omission  of  the  name  of  the  grand  jury.  On  the 
foraier  application  to  the  Court  to  quash  the  indictment,  the  Court  declined 
to  accede  to  the  application  before  made  in  this  case,  but  intimated  their 
concurrence  with  the  doctrine  laid  down  by  Lord  Mansfield  (c)  and  Black' 
staite(d)t  that  no  more  than  twenty-three  persons  could  lawfully  be  sworn  on 
the  grand  jury.  The  defendant  therefore  ought  to  have  an  opportunity  of 
taking  the  proper  advantage  of  the  irregularity,  and  the  only  object  of  this 
motion  is  to  place  the  actual  &cts  upon  the  record,  so  that  the  objection  may 
at  once,  in  the  most  convenient  manner,  be  brought  before  the  Court,  and  that 
it  may  be  unnecessary  to  bring  error  in  fact.  The  making  up  of  the  record 
is  not  the  act  of  the  defendant,  who  removed  the  indictment,  it  is  the  act  of 
the  officer  of  the  crown.  The  statement  that  now  appears  is,  that  the  indict- 
ment was  found  by  twelve  and  others  ;  but  in  returns  from  an  inferior  court, 
the  names  of  the  grand  jury  should  be  set  out. — [Lord  Denman,  C.  J.— It  is 
said  by  BuUer,  J.  (f),  that  the  insertion  of  the  names  of  the  grand  jury  is 
unnecessary.] — It  appeared  that  they  were  not  necessary  for  the  purposes  of 
the  rule  in  that  case ;  all  that  Butler,  J.  says,,  is,  that  it  is  not  error  to  omit 
them  ;  we  say  so  too ;  nor  is  it  necessary,  in  ordinary  cases,  that  these  facts 
should  appear  on  the  nisi  prius  record,  or  the  roll ;  but  when  justice  requires 
it,  the  actual  facts  should  appear.  If  those  facts  were  to  be  now  returned, 
there  could  be  no  objection  to  amend  the  caption  by  them.  Here  they  have 
perhaps  been  purposely  omitted.  The  answer  of  the  town  clerk  is  evasive ; 
buty  at  all  events,  it  sufficiently  appears  from  it,  that  more  than  twenty-three 
were  sworn.  Since  this  motion  has  been  made,  a  list  has  been  received  from 


The  King 

V, 

Marsh. 


(a)  lAdol.&£1.608;aiid3Nev.&MaD. 
717,  S.  C. 

(6)  4  East,  174. 


(c)  2  Bur.  1088. 

(<f)  3B1.  Com.302. 

(e)  See  note  to  Rexw,  Darley,  4  East,  176. 
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King'i  Bench,  tbe  foreman  of  the  grand  jury.  That  list  was  d^vered  to  him  by  the  town 
clerk ;  it  contaiot  the  names  of  all  the  grand  jurofs,  and  of  those  sworn.— 
[Lord  Demmam^  C.  J.^That  list  is  no  part  of  the  proceedii^.  it  was  not  de- 
MiBsn.  livered  by  the  officer  in  the  execution  of  bis  duty,  and  it  would  be  extremely 
dangerous  for  this  Court  in  any  way  to  notice  what  was  a  mere  minute  made 
out  for  the  private  conYenienoe  of  the  parties.] — But  the  town  clerk  is  in 
possession  of  the  sheriflTs  precept  and  return,  from  which  the  amendment 
sought  could  easily  be  made.  In  Rex  v.  Jikiium  {a\  the  clerk  of  the  peace 
attended  with  his  book  of  minutes  in  Court,  for  the  purpose  of  iu  being  in- 
spected.—^Co/m<^e,  J. — The  clerk  of  the  peace  swears  that  he  has  uoihing 
by  which  to  amend.  Can  we  call  upon  him  to  make  a  return  from  his  recol- 
k^rtion  only?] — If  that  return  be  not  inconsistent  with  his  former  return;  a 
return  of  the  names  is  nowise  inconsistent  with  the  former  return.  If  we  had 
here  the  minute-book  of  the  town  clerk,  this  case  would  be  on  all*fours  with 
Rex  Y.Darley,aad  the  difference  is  not  substantial,  because  he  has  the  mate- 
rials from  which  such  minutes  might  be  made.  The  notes  to  Faulkner  t 
case  (6)  contain  a  summary  of  the  law  on  this  subject,  and  it  there  clearly 
appears,  that  the  Court  have  repeatedly  acceded  to  applications  of  this  na- 
ture, where  it  became  necessary  for  the  facte  to  be  brought  before  the  Couru 
It  is  true,  that  those  applications  have  heretofore  been  made  on  the  part  of 
the  prosecution ;  but  if  such  indulgence  is  allowed  to  the  prosecutor,  a  por- 
tion of  it  will  be  granted  to  the  defendant.  In  Hale*  Pleas  of  the  Crown  (c), 
it  is  laid  down,  that  the  caption  must  contain  the  names  of  all  the  jurors  that 
presented  the  offence ;  and  the  reason  for  it  is  given,  that  possibly  some  of 
them  may  not  have  been  legale*  homines^  and  that,  by  suppressing  the  names, 
the  party  indicted  might  be  deprived  of  his  power  to  except  to  them,  and  to 
quash  the  indictment.  In  Rex  v.  The  Justices  of  Middlesex  ((/),  it  is  laid 
down  by  the  Court,  that  the  party  indicted  has  a  right  to  have  the  record  of 
the  proceedings  correctly  made  up,  and  to  make  any  use  of  it  that  he  can. 
He  therefore  has  a  right  to  a  history  of  all  the  facte.  He  has  the  same  right, 
whether  it  be  considered  that  the  record  itself  has  been  sent  up,  or  only  a 
transcript  of  it  (e) ;  and  that  even  supposing  that  the  transcript  must  be  con- 
sidered as  a  correct  copy. — [Coleridge^  J. — Would  you  not  then  suggest  that 
the  original  record  should  be  made  up  correctly,  and  then  apply  for  a  tran- 
script of  that  ?] — That  might  have  been  more  correct ;  but  the  Court  will 
mould  this  rule  so  as  to  meet  the  justice  of  the  case. 

Thesiger  claimed  a  right  to  read  an  affidavit  made  in  support  of  the  pre- 
vious motion  in  the  same  case,  to  quash  the  indictment. — [Coleridge^  J. — In 
order  to  have  a  right  to  read  that  now,  you  should  have  read  it  when  moving 
for  the  rule  rft«f.] 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  rule  must  be  discharged. 
We  will  amend  a  record  where  there  is  any  thing  to  amend  by ;  but  to 
call  on  the  clerk  of  the  peace  to  amend  a  record,  which  appears  on  the  face  of 
it  perfectly  regular  and  lawful,  by  what  he  may  be  able  to  recollect  himself, 

(a)  See  note  to  R«x  v.  Barley,  A  Eust,  175  (t)  Salter  v.  Slade,  I  Adol.  &  EI.  608. 

(6)  1  Wma.  Saund.  249.  Judgment  of  Lord  Mamjield,  in  the  note  to 

<f )  Vol.  2,  p.  167.  Faulkner's  case,  I  Wins.  Saund.  249. 
(W)  5B.  &  Adol.  1113. 
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or  may  learn  from  other  peraons,  seems  to  me  to  be  the  most  unreason-  King^t  Bench. 
able  afiplicatioii  that  ever  was  made.  A  defendant,  who  has  been  tried  by  v^^/^ 
a  jury  of  his  country,  and  found  guilty,  is  not  afterwards  to  call  on  all  who  Th^  Kino 
sat  in  authority  over  him,  to  state  all  the  particulars  of  the  various  pro-  m/bsh. 
oeedings,  in  order  to  show  us  that  some  minor  irregularity  has  been  committed. 
Such  applications,  if  encouraged,  would  be  endless.  We  have  already  ex- 
pressed a  dear  opinion  that  twenty-tbree  is  the  largest  number  which  ought 
to  sit  on  a  grand  jury,  and  I  trust,  that  hereafter  that  number  will  not  be 
exceeded.  Is  it  then  necessary  that  all  the  names  of  the  jurors  should  be 
returned?  Lord  Hale  says  (a),  it  seems  to  him  that  they  ought,  because 
one  of  the  persons  who  served  may  be  outlawed,  or  he  may  be  an  incapable 
person ;  and  yet  have  had  greater  influence  in  finding  the  bill,  than  those 
properly  there.  That  is  a  strong  reason  why  all  the  names  should  be  in- 
serted ;  but  Lord  Hale  does  not  lay  it  down,  nor  can  it  be  found  in  any  book, 
that  the  insertion  of  all  the  names  is  essential  to  make  the  caption  good,  and  the 
indictment  well  found ;  on  the  contrary,  there  is  the  opinion  of  Mr.  Justice  Bui- 
ler^  expressly  stating,  that  the  names  of  the  jurors  are  not  necessary  to  be  set 
forth  on  the  caption.  As  to  what  passed,  with  regard  to  what  was  called 
"  The  Mistake  Sessions,"  I  know  the  judges  had  the  very  greatest  doubt 
whether  it  was  necessary  to  take  any  steps  at  all  on  the  error  which  was 
then  discovered.  And  I  must  own  it  always  appeared  to  me  that  there  was 
a  danger,  lest  those  proceedings  should  lead  to  these  subsequent  unravellings 
of  what  may  have  taken  place,  with  perfect  order,  and  according  to  the 
course  of  the  law,  for  the  purpose  not  of  futhering,  but  of  defeating  justice. 
It  seems  to  me  that  where  a  party  has  to  make  out  error  in  fact,  he  should 
Ml  use  affidavits  which  place  us  in  the  great  difficulty  of  deciding  according 
to  probabilities ;  but  should  plead  it,  and  prove  it  strictly. 

W11.LIAMS,  J.— I  am  entirely  of  the  same  opinion.  I  have  waited  anxiously 
to  see  whether  any  thing  appeared  before  us  to  show  what  was  the  caption  in 
the  court  below.  I  take  it  to  be  perfecdy  clear  in  point  of  practice,  that 
there  is  only  one  general  heading  of  the  proceedings  at  each  sessions,  and 
from  that,  provided  any  indictment  is  removed,  a  record  is  made  up  in  each 
particular  case.  And  it  has  been  decided  in  Rex  v.  Feamlcy  (b),  that  if,  upon 
the  return  to  the  certiorari,  the  caption  itself  be. bad,  advantage  may  be  taken 
of  it  upon  demurrer,  as  well  as  of  any  defect  on  the  face  of  the  indictment 
itself.  Now,  if  there  was  no  other  caption  of  the  sessions,  but  that  in  the 
form  which  is  here  returned,  then  do  1  say,  that  there  is  nothing  to  amend 
by»  even  if  it  be  necessary  that  the  name  of  every  individual  grand  juror 
who  found  this  bill  should  be  returned.  It  seems  to  mc,  therefore,  that  we 
ought  to  refuse  this  rule. 

Coleridge,  J. — I  quite  agree  with  Mr.  Charmell,  that  we  ought  to  dispose  ^ 
of  this  case  on  general  principle,  and  with  a  view  to  the  great  ends  of  public 
justice.  I  desire  so  to  deal  with  it ;  and  therefore,  while  agreeing  with  the 
rest  of  the  Court,  I  dismiss  from  my  consideration  all  that  has  l>een  said  by 
the  prosecutor.  I  consider  this  as  a  rule  calling  on  the  town  clerk  to  show 
cause  why  the  return  should  not  be  amended,  by  inserting  therein  the  names 

(a)  2  PI.  Cr.  167.  (6)  1  T.  R.  316. 
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and  additkns  of  the  grand  jury  sworn  al  the  searions.  Now,  let  as  see  wbat 
the  state  of  lacts  is :  there  is  at  the  sessions  an  original  general  caption  to  all 
the  indietments  there  found,  of  whidi  this  is  one.  The  defendant  has  sued 
oot  a  certiorari^  and  he  has  removed  the  original  indictment,  and  he  has  re* 
moved  what  purports  to  be  a  transcript  of  the  caption.  Now,  that  either  is, 
or  is  not,  a  true  transcript  of  the  original  caption  remainii^  at  the  Sessions. 
It  it  be  not  a  true  transcript,  nothing  could  have  been  more  easy  than  for 
that  fact  to  have  been  stated  by  the  party  who  makes  this  application ;  it  is 
not  stated  that  it  is  not  a  true  transcript,  and  it  must  therefore  be  taken  for 
the  present,  that  it  is  a  true  transcript.  Then  the  town  derk  has  primdjade 
done  his  duty — ^he  has  returned  a  true  transcript.  That  does  not  answer  the 
purpose  of  the  defendant,  and  then  he  says  it  is  not  true  according  to  the 
fact.  Now,  then,  where  is  the  mistake  ?  It  is  said  in  the  original  caption. 
Mr.  ChannelL  then  says,  that  ought  not  to  defeat  the  purposes  of  this  rule. 
I  think  there  is  a  short  answer  to  that.  A  rule,  calling  upon  the  town  clerk, 
would  not  be  sufficient  for  the  purpose,  because  the  town  derk  could  not 
now  take  upon  himself  to  amend  the  original  caption,  without  some  order 
from  the  higher  authorities  in  his  Court ;  at  all  events,  other  persons  should 
have  been  called  on  to  show  cause  against  the  rule  for  making  up  the  original 
caption  in  a  different  form.  But  there  is  another  objection  which  also  ap- 
plies to  the  amendment  of  the  transcript  of  the  caption,  that  he  who  calls  on 
a  public  officer  to  amend  a  record,  is  bound  to  show  something  by  which 
he  may  amend.  It  is  a  maxim  of  law,  to  impute  to  records  almost  an 
absolute  verity.  Then,  in  what  a  contradiction  should  we  be  involved,  if,  while 
we  hold  a  record  imports  absolute  verity,  we  yet  say  it  might,  at  any  distance 
of  time,  be  amended,  not  by  any  written  document  that  existed  at  the  time 
when  it  was  originally  made  up,  but  from  the  loose  memory  or  casual  infor- 
mation of  any  individual.  There  is  nothing  by  which  the  record  can  safely 
be  amended,  and  this  rule  must  be  discharged. 

PlaU  then  applied  for  the  costs,  which  were  refused. 

Patteson,  J. — Mr.  DeaUry  has  mentioned,  that  in  Rex  v.  Alien  a  writ 
of  error  was  brought,  and  the  error  assigned  was,  that  the  names  of  the  jurors 
were  not  inserted,  but  the  Court  held  it  to  be  immaterial. 

Rule  discharged  (a). 
(a)  See  Rer  v.  Davv,  1  Car.  &  Pay.  470. 


January  24. 


Ayling  and  Wife  v.  Which er. 


h^^IdT^id^     'PROVER.     Declaration  stated,  for  that  whereas  heretofore  and  before  the 
wife  for  an  lis-  time  of  the  committing  of  the  grievance  by  the  defendant,  as  hereinafter 

vencory,  the  de- 
clantioo  tuted, 

that,  bj  indeotnre  of  mortgage,  certain  goods  mrationrd  in  an  inventory  annexed  to  the  said  indentnre, 
were  ataigned  to  the  wife  before  tlieir  maniage,  with  a  prorlso,  that  if  the  mortagagor  should  repay  her  gSl. 
on  tlie  84th  Oet,  1837,  or  on  such  earlier  day  as  she  should  require  by  a  written  notice,  and  should,  uulil 
aach  repayment,  pay  St,  per  cent,  interest,  th*  Indenture  should  be  void.  That  tlie  plaintiffs  had  obtain«>d 
poasesalon  of  the  deed  and  Inveotoij,  but  not  of  the  goods  ;  tliat,  being  so  possessed  of  the  Inventory,  they 
lost  it;  that  the  defendant  found  and  converted  it.  Ou  demurrer — lleU,  as  the  i;oods  were  not  to  be 
taken  oat  of  the  mortgagor's  possession,  until  after  deff.utt  by  him,  and  as  none  miqht  be  made  daring  the 
whole  coverture,  that  in  the  action  for  the  inventory  which  related  to  tliem  the  wife  was  not  improptTiy 
jotne<l. 
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mentioned,  and  before  the  marriage  of  the  said  plaintifTs,  to  wit,  on  the  29th    j^jn^'j  Bench. 
day  of  October^  in  the  year  of  our  Lord  1 834,  by  a  certain  indenture  then        v^/^/ 
made  between  George  Lemmon  of  the  one  part,  and  the  said  plaintiff,  Mary    ^^^^9  "** 
Ann  AyUng  (then  Mary  Ann  Lemmon)  of  the  other  part ;  it  was  witnessed  „, 

that  the  said  George  Lemmon  did  bargain,  sell,  and  assign  unto  the  said  plain-  Whicbsr. 
tiff^  Mary  Ann  AyUng  (then  being  Mary  Ann  Lemmon)  ^  all  and  every  the 
household  goods,  furniture,  fixtures,  plate,  linen,  and  china,  stock-in-trade, 
utensils,  implements,  and  things  which  were  then  in,  about,  and  belonging  to 
the  public  house  called  or  known  by  the  sign  of  the  Ship,  outhouses  and 
estate  of  the  said  George  Lemmon,  situate  and  being  in  Tower  Street,  in  the 
parish  of  Snbdeanery,  in  the  city  of  Chichester,  in  the  county  of  Susses,  then 
io  his  occupation,  and  which  were  particularly  mentioned,  enumerated,  and 
described  in  a  certain  inventory  thereof  to  the  said  indenture  annexed  ;  and 
all  the  right,  title,  interest,  property,  claim,  and  demand  of  the  said  George 
Lemmon^  in  and  to  the  said  goods,  chattels,  and  premises,  and  every  part  and 
parcel  thereof,  to  have,  take«  receive,  and  enjoy  the  said  goods,  chattels,  and 
premises  thereby  assigned,  or  expressed  or  intended  so  to  be,  unto  the  said 
Mary  Ann  AyUng  (then  Mary  Ann  Lemmon),  her  executors,  administrators, 
and  assigns,  as  her  and  their  own  property  and  effects ;  provided,  neverthe- 
less, and  it  was  thereby  declared  and  agreed  by  and  between  the  said  parties 
to  the  said  indenture,  that  in  case  the  said  George  Lemmon,  his  executors  or 
administrators,  should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  Mary  Ann  AyUng  (then  Mary  Ann  Lemmon),  her  executors,  adminis- 
trators, or  assigns,  the  sum  of  95/.,  on  the  29th  day  of  October,  which  would 
be  io  the  year  of  our  Lord  1 837,  or  at  any  such  earlier  day  or  time  as  the 
said  Mary  Ann  AyUn^(then  Mary  Ann  Lemmon),  her  executors,  administra- 
tors, or  assigns,  should  appoint  for  the  payment  thereof,  in  and  by  a  notice 
in 'writing,  to  be  given  to  the  said  George  Lemmon,  his  executors  or  adminis- 
trators, or  left  at  his  or  their  last  or  usual  place  of  abode,  at  least  three 
calendar  months  before  the  day  or  time  so  to  be  appointed  for  payment  as 
aforesaid  ;  and  did  and  should  in  the  meantime,  until  the  re- payment  of  the 
said  principal  sum  of  95/.,  at  either  of  the  periods  aforesaid,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Mary  Ann  Ayiing  (then  Mary  Ann 
Lemmon),  her  executors,  administrators,  or  assigns,  interest  thereon,  at  the 
rate  of  5L  per  cent,  per  annum,  by  equal  quarterly  payments,  on  the  29th 
day  of  January,  the  29th  day  of  May,  the  29th  day  of  August,  and  the  29th 
day  of  October  in  every  year  ;  and  also  a  proportional  part  of  such  interest 
for  the  fractional  period  of  a  quarter,  if  any,  which  should  elapse  between 
the  last  day  of  payment  and  the  expiration  of  the  notice  so  to  be  given  by  the 
said  Mary  Ann  AyUng  (then  Mary  Ann  Lemmon),  her  executors,  adminis- 
trators, or  assigns,  for  the  payment  of  the  said  principal  sum  of  95/.  as 
aforesaid,  such  proportional  part  to  be  paid  immediately  on  the  expiration 
of  such  notice ;  and  such  several  payments  aforesaid  to  be  made  without  any 
deduction  or  abatement  whatsoever ;  then  and  in  such  case  the  said  inden- 
ture, and  every  article,  clause,  and  thing  therein  contained,  should  cease  and 
determine,  and  be  absolutely  void,  any  thing  therein  contained  to  the  con. 
trary  thereof  notwithstanding :  And  whereas  also  the  said  plaintiffs  have  not, 
nor  hath  either  of  them  as  yet  received  or  obtained  possession  of  the  said 
household  goods,  furniture,  fixtures,  plate,  linen,  and  china,  stock-in-trade, 
utensils,  implements,   and  things,  or  any  or  eitlier  of  them,   or  any  part 
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King's  Binek,    tliereof :  And  whereas  also  the  said  plaintiffs  heretofore,  to  wit,  on  the  24th 
'^^'^        day  of  /ic/y,  in  the  year  of  our  Lord  1835,  were  lawfully  possessed  as  of  their 
Atliwo  and     own  property  of  the  said  indenture,  and  of  the  said  inventory ;  the  said  io- 
^'^  ventory  then  being  of  great  value,  to  wit,  of  the  value  of  100/.  of  lawful 

Wbxchsii.  money  of  Great  Britai.1 ;  and  being  so  possessed  thereof  as  aforesaid,  the 
said  plaintiffs  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  casually 
lost  the  said  inventory  out  of  their  possession,  and  the  same  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  came  to  the  posession  of  the  said  de- 
fendant by  finding ;  yet  the  said  defendant,  well  knowing,  &c.,  converted  and 
disposed  of  the  said  inventory  to  his  own  use. 

Demurrer^  for  the  following  causes :  that  the  said  declaration  states  that 
the  said  plaintiffs  were  possessed  of  the  said  inventory  before  the  said  inven- 
tory was  in  any  manner  received  by  the  said  defendant,  and  therefore  the  in- 
ventory was  the  property  of  the  said  plaintiff,  Henry  AyUng :  and  that  the 
said  Mary  Ann,  his  wife,  ought  not  to  join  in  an  action  for  recovery  of  the 
said  inventory,  after  it  had  so  become  the  property  of  the  said  plaiotifT, 
Henry  AyUng ;  and  it  is  not  averred  in  the  said  dechuration,  that  the  said  de- 
fendant in  any  manner  received  the  said  inventory  before  the  intermarriage 
of  tlie  said  plaintiffs. 

GaU,  in  support  of  the  demurrer. — The  wife  cannot  join  with  the  husband 
in  trover  to  recover  his  property.  The  general  rule  is  laid  down  in  the  notes 
to  WiUfraham  v.  Snow  (a),  husband  and  wife  cannot  have  an  action  of  trover 
and  declare  that  they  were  both  possessed  of  certain  goods,  and  that  the  de- 
fendant converted  them  to  their  damage,  for  the  possession  of  the  wife,  is  the 
possession  of  the  husband,  and  so  is  the  property.  This  case,  iii  which  the 
inventory  alone  is  sought  to  be  recovered,  falls  within  the  rule.  Even  if  it 
were  conceded  that  the  inventory  stood  in  the  same  position  with  the  goods 
to  which^  it  relates,  still  the  wife  could  not  join,  for  the  goods  vested  by  the 
marriage  ij^so  facto  in  the  husband ;  the  want  of  possession  makes  no  differ- 
ence (6) ;  it  does  not  make  the  goods  choses  in  actum.  There  are  two  cases 
in  equity  which  show  clearly  that  a  want  of  possession  does  not  prevent  the 
vesting  of  the  property.  In  Hart  v.  Nash  (c),  a  cheque  given  to  a  wife  after 
her  marriage  was  held  to  survive  to  her,  but  on  the  ground  that  *'  it  was 
merely  a  chose  in  action^  and  not  like  money  or  a  chattel."  So  in  WUdman 
V,  Wildman  {d\  of  stock  standing  in  the  name  of  the  wife,  "  that  it  is  nothing 
but  a  right  to  receive  a  perpetual  annuity,  a  mere  right  having  semblance  to 
a  chattel  moveable  or  coined  money  capable  of  manual  apprehension.  But 
here  the  deed  vested  the  property  in  the  goods  in  the  wife  before  tlie  mar- 
riage, and  the  marriage  transferred  them  absolutely  to  her  husband.  In 
actions  by  baron  and  feme,  as  in  all  other  actions  where  there  is  more  than 
one  plaintiff,  an  injury  must  be  shown  to  have  been  done  to  all  the  plain- 
tiffs ;  |ind  there  are  but  three  ways  in  which  the  wife  can  sustain  any  injury : 
by  acts  done  injurious  to  her  property  before  marriage ;  acts  injurious  to  her 
personally  ;  acts  injurious  to  property  which  would  survive  to  her. 

Peacock,  contrd. — The  husband  might  sue  alone  or  jointly  with  his  wife. 

(a)  2  Wms.  Saund.  47,  note  i.  (c)  2  Madd.  139. 

(b)  Bacon  Abridg.  Detinue,  A.  ((i)9  Ves.  174. 
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If  the  wife  should  survive  the  husband,  and  he  should  not  have  reduced  the  JTin^'j  Bmdt, 
goods  into  possession,  they  would  vest  in  her,  and  not  in  the  executors  of 
her  husband.  The  goods  in  this  case  have  not  been  reduced  into  possession, 
and  are  a  mere  chose  in  action^  which  could  not  be  assigned  by  him,  and 
would  survive  to  her ;  Purdew  v.  Jackson  (a).  But  it  is  said  that  the  inven- 
tory is  admitted  to  have  been  in  possession  of  the  husband,  and  that  it  cannot 
be  incident  to  things  of  a  personal  nature.  But  it  cannot  be  contended,  in 
esse  of  the  wife  surviving  the  husband,  that  the  wife  would  have  to  sue  for 
the  goods,  and  the  executors  of  her  husband  for  the  inventory.  The  de- 
claration shows  that  there  had  been  a  mortgage  of  the  goods  to  the  wife^  but 
that  they  bad  never  been  reduced  into  possession.  The  wife  might  join  in 
trover  for  a  deed  securing  a  rent  charge  granted  to  her  dum  sola,  and  this  rule 
is  not  confined  to  deeds  relating  to  real  property.  Com.  Dig.  Bar.  and 
Fme  (V);  Bac.  4hr.  tit.  Detinue,  B. 

Gale,  in  reply. — The  cases  cited  on  the  other  side,  are  cases  of  injury  to 
property  which  would  survive  to  the  wife. — [Lord  Denman,  C.  J. — The  day 
for  the  repayment  of  the  money  secured  by  the  bill  of  sale  has  not  arrived.] 
—That  does  not  prevent  the  property  vesting  in  possession  by  the  bill  of 
sale ;  there  is  no  provision  in  the  deed  that  the  mortgagor  shall  remain  in 
possession.  In  Martiudale  v.  Booth  {b),  where  a  mortgagor  under  a  bill  of 
sale  remained  in  possession  of  the  goods,  an  action  of  trespass  was  neverthe- 
less brought  by  the  mortgagee  against  the  sheriff  who  had  taken  them  in 
execution  on  a  judgment  against  tlie  mortgagor.  No  such  action  could  have 
been  maintained  unless  the  property  vested  in  possession  by  the  deed.  Pro- 
perty in  things  personal  draws  to  it  the  possession. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  is  one  of  those  cases  in 
which  the  husband  may  sue  alone,  or  the  husband  and  wife  jointly;  because 
I  think  it  is  quite  clear  that  these  goods  cannot  be  said  to  have 
been  reduced  into  possession  by  the  husband,  at  a  time  when  it  is  possible 
the  interest  may  always  be  paid,  and  the  principal  money  repaid,  in  which 
case  the  goods  would  never  come  into  the  possession  of  either  party.  The 
husband  undoubtedly  might  sue  for  the  inventory  separately,  for  he  is  pre- 
vented by  the  non-possession  of  it  from  reducing  the  goods  into  possession ; 
but  at  the  same  time  the  wife's  interest  continues  in  such  a  manner  that  in 
case  of  the  husband's  death  it  would  be  an  entire  interest  in  her,  and  on  her 
death  would  go  to  her  executors.  This  is  a  case  in  which,  if  the  husband 
may  sue  alone,  he  does  not  do  wrong  in  joining  his  wife.  Her  interest  then 
continuing  in  the  goods  must  be  taken  to  extend  equally  to  the  deed  or  other 
instrument  by  which  the  right  to  the  possession  of  the  goods  may  be  inforced. 
1  think  the  wife  has  been  properly  joined  as  plaintiff. 

Williams,  J.  concurred. 

CoLEKiDGE,  J. — The  true  test  in  these  cases  is,  not  whether  the  husband 
might  have  sued  alone,  but  whether  there  is  such  a  continuing  interest  in  the 
wife,  tliat  in  any  state  of  things  aAer  the  husband's  death  she  would  have  the 


(a)  1  Run.  1 


(»}3B.&Ad.498. 
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KtHg't  Bmeh.    right  of  action  ?     In  this  case  there  has  been  a  mortgage  of  chattels  by  deed. 
^<'^^^         It  18  stated  on  the  face  of  the  deed,  that  if  the  interest  at  5  per  cent,  be  paid, 
Atuwg  and     jinj  ti,g  principal  repaid  on  certain  notices  being  given,  this  deed  is  to  be 
9,  void.     On  the  face  of  it  therefore  it  appears,  that  during  the  payment  of  the 

Whicheb.  interest  the  goods  are  not  to  pass  into  the  possession  of  the  mortgagee. 
That  is  the  state  of  things  under  the  deed.  The  declaraiion  says,  that  the 
husband  and  wife  never  in  point  of  fact  received  or  obtained  possession  of 
the  goods.  I  do  not  say  that  in  all  cases  it  is  absolutely  necessary,  witb 
regard  to  a  personal  chattel,  that  the  husband  should  reduce  it  into  actual  pos- 
session to  secure  a  sole  property  in  it.  But  I  say,  that  in  this  particular  case 
the  deed  seems  to  contemplate  that  the  property  is  not  to  pass,  except  under 
certain  circumstances;  but  those  circumstances  may  never  arise  at  all, 
and  the  present  state  of  things  may  continue  through  the  whole  of  the  cover- 
ture. If  that  should  be  so,  and  the  wife  should  survive  the  husband,  she 
would  have  a  right  to  the  goods,  and  90t  the  husband's  executor.  I  think, 
therefore,  she  was  well  joined. 

Hayward  v.  Ha  swell. 

Jan.  24. 

Ad  {mttrameiit,  jBPECIAL  case  for  the  opinion  of  the  Court.     Replevin.     Avowry  for 

u™^f m'twtncy  '^"^  ^"  arrear.     Plea,  non  tenuiL    At  the  trial  before  Lord  Daman, 

ofcertiiiDpre-  C.J.   at  the  sittings  in  Zoiicion  aflcr  A/icA/ie/ma«  Term,  1835,  the  defend- 

"»i^hV*ie'illI^  *"^  P^'  *°*  **  evidence  of  the  tenancy,  an  instrument  in  the  following 

thereby  agreed  lo    WOrds :— ^ 
be  granted  should 

be  gnnted  imme-  "Articles  of  agreement  made  and  concluded  the  21st  day  of  May  ^  1833,  between 

•nJgid  u^f'^  ^'  ^'  ^°*^^f  *c.  of  the  one  part,  and  Catherine  Hayward,  &c.  of  the  other  part,  ai 

should  obtoiu  his  follows ;  that  is  to  say,  Charlet  Pritchard  Uatwell,  in  cousideration  of  the  agreementi 

inseof  tbeMme  hereinafter  contained  on  the  part  of  the  said  Catherine  Hayroard,  her  executors  or 

prrmises  under  en  .  '^  ,  »  .  %  ^   tt 

nfrctment  pre-  admimstrators,  agrees  to  grant,  at  the  time  hereinafter  mentioned,  unto  the  said  C.  H. 
viousiy  entered  ^  i^^^  gf  ^  ^^^  piece,  &c..  Containing,  &c.,  with  the  messuage  or  tenement,  work- 
pose  i-^  shops  and  buildings,  except  such  of  them  as  are  to  be  pulled  down,  as  hereinafter  is 
//«/<  u  appeared  provided  for :  And  also  of  the  dwelline-house,  workshops,  &c.  hereafter  aereed  to  be 

therefrom,  that        ^  <.,,.,  i.i  -.ii.  «  i 

the  alleged  lessor  ^i^ected  and  built  on  the  site  thereof,  with  their  appurtenances,  &c.  as  the  same  now  are 
had  no  power  to     and  have  been  for  many  years  past,  in  the  possession  of  the  said  C.  H.  for  the  term  of 
tiie  Instrument       ^^  years  and  one  quarter  of  another  year,  wanting  ten  days,  from  the  25th  of  March 
therefore  was  only  last,  at  the  rent  of  12/.  10«.  for  the  first  half  year  of  the  said  term,  payable  in  equal 
rie««  **"'°'  '**'    portions,  on  the  24th  day  of  June  and  the  29th  day  of  September  next,  and  at  the  yeariy 
rent  of  60/.  for  the  remainder  of  the  said  term,  payable  quarterly  on  the  25th  day  of 
December,  &c.  &c. :  And  for  the  consideration    aforesaid  the  said  C.  P.  H.  ftirther 
agre^  to  and  with  the  said  C.  H.,  her  executors,  administrators,  and  assigns,  that  he  the 
said  C.  P.  H,  shall  and  will,  within  the  space  of  four  calendar  months  from  the  date 
hereof,  at  his  own  proper  costs  and  charges,  under  the  inspection  and  to  the  approbation 
and  satisfaction  of  the  surveyors  for  the  time  being  of  the  Merchant  Tailors'  Company, 
erect,  build,  and  finish  fit  for  habitation,  in  a  good  and  workmanlike  manner,  on  the 
before-mentioned  piece  of  ground,  a  dwelling-house  and  workshops,  according  to  a  cer- 
tain specification  and  plans  annexed,  &c.  &c.:  And  the  said  C.  H.  in  consideration  of 
the  costs  and  charges,  &c.  agrees,  that  the  said  C.  if.  shall  and  will  accept  and  take 
the  said  lease,  and  execute  a  counterpart  thereof  when  tendered  to  her  for  that  purpose: 
And  also  that  she  the  said  C.H.  shall  and  will,  within  the  like  period  of  four  months,  at 
her  own  costs  and  charges  erect,  build,  and  finish  on  the  said  piece  of  ground  all  such 
other  erections  and  buildings,  in  addition  to  those  hereinbefore  agreed  to  be  erected  and 
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ibuilt  bj  the  said  C  P.  H.  as  are  required  to  be  erected  and  built  under  and  by  virtue  King't  Bench* 
of  certain  articles  of  agreement,  bearing  date  the  5th  day  of  October  last,  and  made  be-  ^^^^^f 
tveen  the  Merchant  Tailors*  Company  of  the  first  part,  the  Venerable  Joseph  Holdtn  Haywabd 
Pottj  Archdeacon  of  London^  &c.  &c.  of  the  second  part,  and  the  said  C.  P.  H,  of  the  u  .^* .  * 
third  part;  and  in  conformity  therewith,  and  that  the  erections  to  be  so  respectively 
erected  and  built  by  the  said  C.  P.  H.  and  C.  H,  when  finished,  shall  be  of  the  aggre- 
pHe  value  of  800/. :  And  it  is  hereby  agreed  and  declared,  by  and  between  the  parties 
hereto,  to  be  the  true  intent  and  meaning  of  them  and  of  tliese  presents,  that  the  lease 
hereby  intended  to  he  granted  shall  be  granted  immediately  after  the  said  C.  P.  H.  shall 
obtain  his  lease  of  the  said  premises  under  the  before-mentioned  agreement  of  the  bth 
of  October  last,  and  which  he  shall  obtain  with  all  convenient  speed  at  his  own  costs 
end  charges,  and  shall  contain  on  the  part  of  the  lessee  like  covenants,  provisoes,  and 
agreements  to  those  to  be  contained  in  the  original  lease  of  the  said  premises  so  to  be 
granted  to  the  said  C.  P.  H,  as  aforesaid,  and  such  other  covenants  as  are  usual  and 
common  in  like  leases :  And  that  the  said  C.  H,  &c.  shall  and  will  well  and  truly  pay 
the  rent  hereby  agreed  to  be  paid,  on  the  days  and  in  the  manner  aforesaid,  as  if  the  lease 
hereby  intended  to  be  granted  had  been  executed  and  performed,  and  that  all  and  every 
the  stipulations  to  which  the  said  C.  P.  U.  is  subject  to  by  the  agreement  under  which 
he  holds  the  said  premises,  except  such  as  he  is  bound  to  perform  by  virtue  or  in  pur- 
joance  of  these  presents,  and  from  time  to  time  indemnify  and  keep  indemnified 
him  the  said  C.  P.  H,  &c.  o(  fh>m,  and  against  all  loss,  damage,  or  expense  which 
he  or  they  may  incur  or  sustain  by  reason  of  the  non-performance  thereof:  And  it  is 
also  agreed  by  and  between  the  parties  hereto,  that  the  said  C.  H.,  her  executors,  admi- 
nistrators, or  assigns,  shall  and  will  pay  or  reimburse  the  said  C  P.  H.,  his  executors, 
administrators,  or  asfdgns,  the  amount  of  the  costs  and  charges  for  preparing  these 
presents,  and  sdso  of  the  following  instruments,  videlicet,  the  agreement  and  counter- 
part between  the  said  Company  and  the  said  C  P.  H,,  tlie  lease  and  counterpart  to  be 
executed  by  him  unto  the  said  CM.,  her  executors,  administrators,  or  assigns,  by  virtue 
of  these  presents;  which  latter  is  to  be  prepared  by  the  solicitor  to  the  said  C.  P.  H. : 
Provided  always,  that  if  it  should  happen  that  the  said  C.  H.,  her  executors,  adminis- 
traton,  or  assigns,  shall  neglect  to  pay  the  before -mentioned  rent  on  the  days  and  in  the 
manner  hereinbefore  provided,  or  shall  neglect  to  perform,  fulfil,  and  keep  all  and  every 
the  stipulations  and  agreements  hereinbefore  contained,  and  on  her  part  to  be  per- 
formed, fulfilled,  and  kept,  according  to  the  true  intent  and  meaning  of  these  presents, 
then  and  in  either  of  those  cases  this  agreement,  so  far  as  relates  to  the  engagements 
of  the  said  C.  P.  H.,  his  executors,  administrators,  or  assigns,  shall  be  void  and  of  no 
effect;  and  he  or  they  shall  immediately  thereupon  be  at  fviHl  liberty  to  retain  or  enter 
upon  possession  of  the  premises  hereby  agreed  to  be  let  and  relet,  or  otherwise  dispose 
of  the  same  to  the  exclusion  of  the  said  C.  H.,  her  executors,  administrators,  or  assigns, 
any  thing  hereinbefore  contained  to  the  contrary  in  anywise  notwithstanding :  And  the 
said  C.  P.  H.  doth  hereby  agree  to  and  with  the  said  C.  H.,  her  executors,  administra- 
tors, or  assigns,  that  in  case  the  said  C.  P.  i/.,  his  executors,  administrators,  or  assigns, 
shall  n^lect  to  perform,  fiilfil,  and  ket^p  all  and  every  the  stipulations  and  agreements 
hereinbefore  contained,  and  on  his  part  to  be  performed  and  kept,  then  that  he  the  said 
C.  P.  H,,  bis  executors,  administrators,  or  assigns,  shall  and  will  upon  demand  pay 
unto  the  said  C.  H.,  her  executors,  administrators,  or  assigns,  the  sum  of  500/.  as  and  for 
liquidated  damages.    In  witness,  &c." 

Lord  Denman, C.J.  being  of  opinion  that  this  instrument  did  not  consti- 
tute a  demise,  directed  a  verdict  for  the  plaintiff  for  the  value  of  the  goods 
taken,  but  reserved  leave  to  move  to  enter  the  verdict  for  the  defendant. 
The  question  for  the  Court  was,  whether  the  above  instrument  was  a  lease, 
or  an  agreement  for  a  lease. 
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KingU  Bineh,  ^^  Suggested  that  it  should  go  to  the  sessions,  as  it  was  their  duty,  when 
^^^/^f  the  book  was  before  them,  to  have  detained  it  in  their  custody,  and  placed 
The  Kino  it  among  their  records  on  the  file  of  their  Court.  It  has  also  been  argued, 
Payn.  ^^^^'  ^^^^  treasurer  is  an  officer  against  whom  an  indictment  would  lie,  and 
The  King  v.  Bmt<me  has  been  cited ;  but  in  that  and  in  the  other  case 
referred  to  by  my  lord,  there  was  an  order  for  the  payment  of  a  sum  of 
money,  and  by  consequence,  upon  the  refusal  to  obey  it,  an  indictment 
would  have  lain  against  the  party ;  and  Lord  Kenyan,  when  refusing  the 
wandamust  expressly  grounds  himself  on  the  circumstance  that  there  was  a 
remedy  by  indictment.  But  how  does  the  matter  stand  here?  The  Court 
of  Quarter  Sessions  have  returned  this  book.  They  refuse  to  make  an 
order  on  the  treasurer,  but  I  am  not  prepared  to  say  that,  after  they  have 
returned  the  books,  they  possess  any  power  to  make  such  an  order.  If  so, 
they  are  not  the  persons  to  whom  the  mandamus  should  be  addressed.  Is 
not  Payn  then  the  person  to  whom  it  should  be  addressed  ?  Certainly,  this 
book  is  within  the  precise  language  and  meaning  of  the  statute.  It  stands 
admitted  that  he  has  it ;  and  therefore,  as  it  seems  to  me,  there  being  no 
grounds  for  an  indictment  against  him,  no  remedy  that  I  am  aware  of  can 
exist  unless  this  writ  be  issued.  Allusion  has  been  made  to  the  hardship 
upon  this  person ;  as  to  that,  I  do  not  entertain,  still  less  express  any  opinion. 
However,  there  is  no  doubt  but  that  the  books  will  be  as  safe  among  the 
records  of  the  sessions  as  in  Mr.  Payn'%  own  chest,  in  the  event  of  its  being 
necessary  for  him  to  discharge  himself  from  any  demands. 

Coleridge,  J. — I  am  of  the  same  opinion  on  all  the  three  points.  In  the 
first  place,  as  to  these  being  the  accounts,  I  think  it  is  hardly  possible  to  doubt 
for  a  moment  that  these  really  and  truly  are  the  accounts  that  the  treasurer  has 
kept.  They  are  tendered  by  him  as  his  accounts,  they  are  received  by  the 
magistrates  as  his  accounts,  and  the  discharge  is  entered  on  those  accounts. 
Mr.  EUU  says  he  did  in  truth  comply  with  the  act,  which  calls  on  him  to 
deliver  in  a  true  and  exact  account,  when  he  delivered  in  what  in  fact  were 
only  the  materials  for  the  accounts,  that  is  to  say,  sums  which  he  received, 
as  appears  on  the  face  of  the  county  rates,  the  tradesmen's  bills,  the  gaoler's 
accounts,  and  the  difierent  vouchers  he  had  for  the  sums  paid.  Those  are 
the  materials  for  the  accounts,  and  the  delivery  of  them  certainly  is  not  a 
compliance  with  the  statute.  The  word  '*  accounts"  is  to  be  understood  in 
the  statute  in  the  ordinary  sense ;  the  party  is  not  merely  to  cast  before  the 
magistrates  all  his  bills  and  vouchers,  he  is  to  present  them  with  a  clear  and 
true  statement  of  his  receipts  and  payments.  I  have  no  doubt  on  that 
point.  With  regard  to  the  point  made  by  Mr.  Ellis ,  that  this  affidavit  con- 
tained misrepresentations  and  suppression  of  material  matters,  still,  if  enough 
remains  unanswered  to  satisfy  the  Court  that  the  rule  should  be  made  ab- 
solute, we  must  proceed  on  such  part  of  the  affidavit.  This  is  not  like  a 
case  of  application  for  a  criminal  information ;  we  are  now  to  say  on  these 
facts,  whether  or  not  this  public  duty  is  to  be  performed  by  a  public  officer. 
The  only  thing  that  has  created  a  difficulty  in  my  mind  is  the  third  point  of 
the  case,  whether  or  not  a  mandamus  was  the  proper  course  to  be  taken 
here.  A  great  many  cases  have  been  cited,  but  I  think  the  result  of  those 
cases  is  nothing  more  than  this ;  that  when  the  Court  finds  that  a  public 
officer  has  a  master,  and  that  he  has  received  an  order  from  that  master,  or 
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from  any  public  authority  competent  to  issue  the  order,  and  finds  also  that    King*s  Bench. 
the  disobedience  to  that  order  may  be  punished  by  indictment,  then  it  will        ^*^^   . 
not  issue  a  mandamus  to  compel  the  performance  of  that  order.     That  is  not       TheKiNo 
because  the  situation  of  the  officer  may  be  low,  but  because  the  character  he         Payn. 
fills  is  ministerial  only;  and  he  has  received  an  order  from  a  competent 
authority  which  he  is  bound  to  obey,  and  in  case  of  default,  may  be  pro- 
ceeded against  by  the  common  remedy  of  an  indictment.    The  disobedience 
to  the  order  is  a  misdemeanor,  and  a  mandamus  is  therefore  not  needed.     In 
this  case  the  sessions,  whose  servant  Mr.  Payn  is  said  to  be,  have  issued  no 
order ;  there  is  no  order  for  disobedience  to  which  an  indictment  could  be 
found.  This  distinguishes  the  present  case  from  the  cases  cited.    The  question 
then  with  me  was,  there  being  no  existing  order,  whether  the  first  step  should  not 
have  been  for  this  Court  to  issue  an  order  to  the  sessions  to  make  an  order, 
and  then  that  such  order,  if  it  was  not  obeyed,  should  become  the  founda- 
tion of  an  indictment.     I  have  considered  that,  and  I  doubt  very  much 
whether,  if  we  were  uncertain  as  to  the  facts,  the  proper  course  for  us 
would  not  have  been  to  issue  such  an  order.     But  here  it  appears  by  the 
concarrence  of  all  parties,  that  the  course  of  proceedings  complained  of  has 
been  going  on  for  a  number  of  years,  and  we  find  further,  that  the  sessions 
baving  had  these  books,  according  to  the  statute,  within  their  possession 
for  a  certain  time,  have  suffered  them  to  get  into  other  custody  ;   and  that 
they  neither  have  made  nor  intend  to  make  any  order.      Under   these   cir- 
cumstances, it  is  very  doubtful  indeed  whether  this  Court  has  authority  to 
compel  them  to  issue  such  an  order.     But  where  a  public  officer  is  in  pos- 
session of  a  public  document,  and  the  statute  says  that  document  shall  be 
deposited  in  a  particular  custody,  I  cannot  doubt  for  a  moment  that  this 
Com  has  a  right  to  interfere,  and  say  to  that  public  officer,  *'  Obey  that 
statute,  and  put  that  document  in  the  place  where  it  ought  to  be."     That  is 
precisely  the  present  case ;  for  this  is  a  public,  not  a  private  document. 
Tlie  moment  Mr.  Payn  chooses  to  keep  in  this  book  those  accounts  which 
he  was  to  render  to  the  magistrates  from  session  to  session,  or  yearly  or 
balf.yearly,  as  it  may  be,  and  has  taken  his  discharge  in  it  as  a  public 
officer,  he  holds  it  as  a  public  officer,  and  must  deposit  it  in  the  proper 
place.    It  must  be  observed,  that  this  Court  does  not  proceed  at  all  on 
believing  that  the  charges  made  against  Mr.  Payn  have  any  foundation. 
As  to  any  inconvenience,  there  can  be  none  to  him,  because  those  documents 
are  deposited  in  a  place  of  public  custody ;  the  only  use  of  them  to  him 
would  be  to  evidence  his  discharge  under  the  statute,  and  he  will  always 
have  a  right  to  have  access  to  them,  or  to  compel  their  production  whenever 
his  mterest  may  require. 

Rule  absolute  for  a  mandamus. 

The  King  v.  Stansfield. 

JNDICTMENT.     The  prosecutor  had  previously  proceeded  by  way  of  where  •  rule  for 
criminal  information  against  the  same  party  for  the  same  offence.     Th^  LItio"*h!ii"bMn 
nile  for  the  criminal  information  bad  been  discharged  upon  payment  of  costs  by  uiachnrged  on  iho 

(wyncat  of  costs 
by  the  drfrodaut : 
HM,  th»t  from  these  circumstances  no  esi^eroent  was  to  be  implied   that  the   prosecutor  should  not  iu- 
stitute  any   ether  proceedings,  and  an  indictment  having  been  afterwards  preferred  by  him  for  Uie  same 
offence,  the  Court  refused  to  stay  the  proceedings  under  it. 
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King*s  Bench,    defendant,  and  Sir  J.  CampheU^  A.  G.  having  obtained  a  rule  for  staying 
s^/^        proceedings  under  the  indictment, 
The  KiT«o 

Stansfiilo.  Si'  ^*  ^^-  FoUett  now  showed  cause,  and  contended  that  this  Court  had 
no  authority  to  interfere,  and  that  proceedings  could  only  be  stayed  by  the 
entry  of  a  nolle  prosequi  by  the  Attorney-General. 

Sir  J,  Campbellj  A.  G.  in  support  of  the  rule. — This  is  like  the  case  of 
Moscati  V.  Lawson  (a),  where,  by  consent  of  the  defendant,  a  juror  having 
been  withdrawn,  this  Court  held  it  was  a  breach  of  faith  to  bring  a  subse-^ 
quent  action,  and  stayed  the  proceedings.  It  clearly  was  never  the  inten- 
tion of  the  Court  that  the  prosecutor,  having  received  his  costs,  should 
commence  a  subsequent  proceeding.  He  must  be  considered  to  have 
entered  into  an  agreement  not  to  harass  the  defendant  further.  That  im- 
plied agreement  was  entered  into  under  the  sanction  of  the  Court,  and  the 
prosecutor  having  made  a  previous  application  relating  to  the  same  circum- 
stances, is  still  within  the  jurisdiction  of  the  Court  to  which  he  applied, 
and  they  will  not  allow  him  to  act  in  contravention  of  his  agreement. 

Per  Curiam. — We  think  that  we  cannot  imply  the  existence  of  any  such 
agreement ;  and  as  nothing  of  the  kind  formed  a  part  of  the  terms  upon 
which  the  former  rule  was  discharged,  we  cannot  now  interfere. 


(a)  1  Htr.  &  Wol.  573. 


Rule  discharged. 


Ou  an  indict- 
ment for  perjury 
in  an  affidavit 
made  in  the  Insol- 
vent Court,  in 
order  to  prove 
tliat  such  affidavit 
was  required  bj 
the  practice  of 
tliat  Coait,  an 
officer  of  the 
Court  attended 
with  a  printed 
copy  furnished 
him  by  the  Clerk 
of  the  Rulea,  of 
a  paper  huug  up 
in  a  room  adjoin- 
ing the  Court  by 
its  authority, 
and  rontaining 
its  rules  of 
practice.    Inde« 
peudeotly  of  the 
printed  copy  pro* 
duced.the  wit- 
ness had  no  know- 
ledge of  the  |Tac- 
tice,  and  he  had 
never  compared  it 
with  the  autho- 
rized paper : — 
Jlefd,  tliat  the 
practice  of  die 
Court  bad  not 
been  proved. 


The  King  v.  Koops. 

INDICTMENT  for  perjury,  tried  before  Lord  Denrnan  at  the  sittings  after 
Trinity  term,  1835.  The  perjury  was  alleged  to  have  been  committed 
in  an  affidavit  made  in  the  Insolvent  Court.  By  7  Geo.  4,  c.  57 ^  s.  10, 
it  is  provided,  that  any  person  imprisoned  for  the  causes  there  recited  may, 
within  fourteen  days  after  his  imprisonment,  apply  to  the  Court  in  a  sum- 
tnary  way  for  his  discharge.  It  is  also  provided  that,  if  the  Court  think  it 
reasonable,  such  application  may  be  made  after  the  expiration  of  the  four- 
teen days.  It  is  the  practice  of  the  Court  to  allow  such  subsequent  appli- 
cation upon  a  statement,  on  affidavits  only,  as  to  the  cause  of  the  delays, 
amount  of  property,  &c.  In  order  to  prove  the  practice,  Sturges,  an  officer 
of  the  Court,  whose  duty  it  was  to  deliver  out  copies  of  the  rules,  was 
called.  He  stated,  that  there  was  no  record  of  the  rules,  no  official  copy, 
nothing  to  which  the  judges  have  put  their  hands,  &c.,  or  which  could  be 
called  an  original ;  but  that  there  is  hung  up  in  a  room  adjoining  the  Court, 
by  authority  of  the  Court,  a  printed  copy.  He  produced  what  he  believed 
to  be  a  correct  copy,  which  he  had  obtained  from  the  clerk  of  the  rules,  but 
he  had  not  compared  it  with  the  copy  hung  up.  He  was  unable  to  prove 
the  practice  orally,  unless  allowed  to  refer  to  the  copy  produced.  The  jury 
found  the  defehdant  guilty. 

In  Michaelmas  Term,  Hamfrey  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds,  1  st,  that  the  practice  of  the  Court  was  not  properly  proved ; 
2d,  that  the  offence  committed  was  not  perjury ;  8d,  that  what  was  sworn 
was  not  a  material  part  of  a  judicial  proceeding. 
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Erie  and  Moo^  now  showed  cause.  [As  the  Court  gave  no  opinion  on  the    King't  Bineh. 
two  latter  points,  the  argument  upon  them  is  omitted.] — ^The  evidence      Th'T^ 
given  in  this  case  was  admissible.     Where  the  question  is  as  to  practice  or  y, 

mlea,  of  which  there  is  no  authenticated  copy,  the  mode  of  proof  employed  Koops. 
is  the  proper  one,  analogously  with  the  mode  of  proving  foreign  law  when 
not  in  writing,  Ganer  v.  Lady  Lanesborough  (a) ;  although,  if  in  writing,  it 
must  be  proved  by  a  copy  properly  authenticated;  Boetlinkerv.  Schneider{b). 
[Colmridge^J.  As  to  the  law  of  a  foreign  country,  that,  written  or  unwritten, 
may  be  proved  orally.]  The  practice  of  the  Court  of  Quarter  Sessions  is 
ahrnjB  proved  by  means  analogous  to  those  employed  on  this  occasion ; 
where  there  are  written  rules,  the  Clerk  of  the  Peace  produces  them,  but 
where  the  Court  only  states  the  rules  orally,  then  any  one  who  is  cognisant 
of  them  may  prove  them ;  and  such  was  the  mode  by  which  the  practice  of 
the  Ecclesiastical  Court  was  proved  before  Lord  Elienborough,  in  Beatwam 
r.SirfFiakimSeoit{c). 

It  appears  that  theie  printed  copies  are  referred  to  much  in  the  same 
way  as  TidtTs  Practice  is,  for  the  purpose  of  ascertaining  the  rules  of  this 
Court.  Moreover,  there  is  a  fallacy  in  assuming  that  it  is  necessary  to  prove 
the  practice  of  the  Court  formally.  The  only  proper  inquiry  in  this  respect 
under  the  indictment  was,  whether  or  not  the  matter  respecting  which  the 
perjury  was  assigned  was  or  was  not  material.  [Lord  Denman,  C.J. — Can 
it  be  assumed  to  be  material,  without  proof  of  what  the  practice  of  the 
Court  is?  Where  the  terms  upon  which  the  petition  is  receivable  are  in  the 
breast  of  the  Court,  they  have  power  to  require  a.  statement  on  oath  ;  but 
I  think  it  must  be  shown  that  such  practice  has  been  established.]  The 
qaestion  was  not  as  to  whether  such  practice  existed  ;  of  that  there  was  no 
doubts  and  it  was  not  necessary  to  prove  it  formally.  The  rules  were  mere 
intiaiations  to  the  suitors  how  they  were  to  proceed.  In  this  Court,  even 
i(  the  forms  to  be  used  have  been  drawn  up  by  the  Court,  it  is  the 
substance  only  which  need  be  looked  to,  and  perjury  is  just  as  much 
committed,  although  the  formal  words  are  not  used,  as  if  they  were ;  and 
even  although  in  consequence  of  such  irregularity,  the  affidavit  is  not 
admissible  for  the  purpose  for  which  it  was  intended;  Rex  v.  Hailey{d), 

Humfrey^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Dbkman,  C.J. — The  evidence  adduced  in  this  case  was  not  admis- 
sible. It  is  clear  that  no  jurisdiction  existed  to  administer  the  oath,  except 
by  virtue  of  the  practice  of  the  Court.  Mr.  Moody  ingeniously  puts  it, 
that  such  jurisdiction  was  a  necessary  result  of  the  provision  contained  in 
that  lOtli  section  of  the  act.  But  that  is  too  much  to  imply.  On  the  trial 
it  was  necessary  to  prove  that  the  affidavit  was  required  by  the  practice  of 
the  Court.  Then  comes  the  question,  has  that  practice  been  properly 
proved?  I  am  of  opinion  it  has  not.  At  the  trial  a  clerk  was  called,  who 
produced  a  printed  paper,  which  he  stated  to  be  a  copy  of  the  rules  of 
Court.    He  himself  had  no  personal  knowledge  of  what  those  rules  were, 

(a)  1  Petke,  N.  P.  C.  25.  (c)  3  Camp.  388. 

(6)  3  Etp.  58.  id)  R.  &  M.  94  :  and  see  Rtx  v.  White,  M. 

fit  M.  271. 
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and  when  asked  about  them,  was  obliged  to  refer  to  the  printed  paper. 
There  is  nothing  to  induce  us  to  recognize  that  paper  as  official,  nor  was 
there  evidence  that  it  was  either  the  original  authorized  transcript  of  the 
rules,  or  an  examined  copy.  I  think,  therefore,  that  the  foundation  on 
which  the  case  rested  wholly  failed. 

Williams,  J. — I  am  of  the  same  opinion. — Mr.  Moody,  in  arguing  that  the 
Court  had  power  under  the  statute  to  require  the  affidavit,  assumes  the 
whole  question ;  I  can  find  nothing  in  the  act  to  justify  such  an  assumption. 
As,  then,  the  affidavit  could  only  be  required  by  the  rules  of  the  Court,  is 
there  sufficient  evidence  of  what  those  rules  are  ?  The  witness  could  not 
vouch  them  from  any  knowledge  of  them  he  himself  had,  independendy 
of  the  printed  paper  produced,  which  he  stated  to  be  a  copy  of  them. 
That  copy,  however,  was  not  proved  to  have  been  examined  with  the  original. 
It  was  not  therefore  sufficiently  made  out  that  the  affidavit  in  question  was 
required  by  the  practice  of  the  Court. 

Coleridge,  J. — It  appears  that  the  defendant  presented  his  petition  to  the 
Court,  and  that  hts  petition  was  supported  by  an  affidavit.  Now,  to  make 
out  the  charge  of  perjury,  it  should  have  been  shown  that  this  afiidavit  was 
necessary  for  the  purpose  of  supporting  the  petition.  That  could  only  be 
shown  by  proof  of  the  regular  practice  of  the  Court.  Then  the  question 
arises,  has  the  practice  been  properly  proved  ?  That  practice  may  be  con- 
tained in  certain  rules  either  unwritten  or  written.  If  unwritten,  they  may 
be  proved  orally  by  some  person  acquainted  with  them ;  if  written,  by  pro- 
duction of  the  original,  or  of  an  examined  copy.  The  witness  called  was 
unable  to  prove  them  by  either  of  these  modes.  He  had  no  personal  know- 
ledge of  them.  He  said  there  was  a  certain  paper  hung  up  in  the  office  of 
the  Court  containing  the  rules,  but  he  had  never  compared  his  copy  with  that 
paper. 

Rule  absolute. 


The  King  v.  Marsh. 


The  truth  of  a 
record  caanot 
be  intpugned  by 
afiidiivits  upon 
motion^  but  a 
writ  of  error  in 
htct  must  be  re- 
torted to. 

Q»urr*t  is  it  ne- 
ceuary  ttiat  the 
captiou  to  an 
indictment  re- 
turned to  a  writ 
of  certiormri  thonld 
contviu  the 
iiaiues  of  the 
firaud  jurotB. 


'T^HE  indictment  in  this  case  was  found  by  the  grand  jury  at  the  Dover  Bo- 
rough Sessions,  February  1836.  The  defendant  aflerwards  removed  it 
into  this  Court  by  certiorari^  and  was  convicted  upon  it  at  the  summer  assizes 
for  the  county  of  Kent,  1836.  In  Michaelmas  term,  a  rule  nisi  to  quash  the 
indictment,  on  the  ground  that  more  than  twenty-three  persons  had  been 
sworn  in  on  the  grand  jury  who  found  the  bill  of  indictment,  was  discharged 
by  this  Court  (a).  The  caption  of  the  indictment,  as  returned  to  the  writ  of 
certiorari,  omitted  the  names  and  additions  of  the  grand  jury.  A  rule,  call- 
ing upon  the  prosecutor  and  the  town  clerk  to  show  cause  why  the  caption 
returned  to  the  writ  of  certiorari  should  not  be  amended  by  inserting  therein 
the  names  and  additions  of  the  grand  jury  sworn  at  the  sessions  at  which  the 
indictment  was  found,  according  to  the  truth  of  the  fact,  was  subsequently 


(o)  See  2  Har.  &  Wol. 
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obtained  upon  affidavits,  stating  that  twenty-eight  grand  jurymen  were  sworn, 
and  that  twenty-five  took  part  in  the  consideration  of  the  bill.  The  affidavit 
by  the  town  clerk,  in  opposition  to  the  rule,  stated  that  he  had  nothing  by 
which  he  could  amend,  and  that  the  record  was  no  longer  in  his  custody. 

Sir  W,  W.  FoUett,  on  behalf  of  the  town  clerk,  and  PkUt,  on  behalf  of 
the  prosecutor,  now  showed  cause. — The  Court  has  no  power  to  make  this 
rule  absolute.  If  the  Court  had  the  power,  it  would  be  wholly  unavailable, 
since  there  are  no  means  existing  by  which  the  amendment  can  be  made.  It 
is  impossible  to  ascertain  what  occurred  in  the  grand  jury-room,  without  a 
violation  of  the  oaths  sworn  by  the  grand  jury.  The  transcript  of  the  record 
is  not  only  valid,  but  conclusive  as  to  its  contenu,  Salter  v.  Sladt{a.)  The 
amendment  proposed  is  for  the  purpose  not  of  furthering,  but  of  defeating, 
justice.  All  the  steps  which  have  been  taken  between  the  finding  of  the  bill 
and  the  trial,  were  actually  taken  by  the  defendant  himself,  and  this  is  there- 
fore not  an  application  which  the  Court  will  favour. 

Sir  J.  Cafffpbellf  A.  G.,  Thesiger  and  Channel,  in  support  of  the  rule.  —This 
rule  is  drawn  up  in  the  very  same  terms  with  the  rule  in  the  case  of  The  King 
V.  Darley  (b) ;  and  there  the  rule  was  made  absolute  without  opposition. 
There  is  no  wish  that  the  grand  jury  should  violate  their  oaths.  The  only 
object  sought  is,  that  the  caption  should  be  amended  according  to  the  truth 
of  the  fact,  that  the  town  clerk  should  perfect  his  return,  which  is  now  in- 
complete by  reason  of  the  omission  of  the  name  of  the  grand  jury.  On  the 
former  application  to  the  Court  to  quash  the  indictment,  the  Court  declined 
to  accede  to  the  application  before  made  in  this  case,  but  intimated  their 
concurrence  with  the  doctrine  laid  down  by  Lord  Mansfield  (c)  and  Black' 
lUme  {d\  that  no  more  than  twenty- three  persons  could  lawfully  be  sworn  on 
the  grand  jury.  The  defendant  therefore  ought  to  have  an  opportunity  of 
taking  the  proper  advantage  of  the  irregularity,  and  the  only  object  of  this 
motion  is  to  place  the  actual  facts  upon  the  record,  so  that  the  objection  may 
at  once,  in  the  most  convenient  manner,  be  brought  before  the  Court,  and  that 
it  may  be  unnecessary  to  bring  error  in  fact.  The  making  up  of  the  record 
is  not  the  act  of  the  defendant,  who  removed  the  indictment,  it  is  the  act  of 
the  officer  of  the  crown.  The  statement  that  now  appears  is,  that  the  indict- 
ment was  found  by  twelve  and  others  ;  but  in  returns  from  an  inferior  court, 
the  names  of  the  grand  jury  should  be  set  out. — [Lord  Denman,  C.  J. — It  is 
said  by  BuUer,  J.  (e),  that  the  insertion  of  the  names  of  the  grand  jury  is 
unnecessary.] — It  appeared  that  they  were  not  necessary  for  the  purposes  of 
the  rale  in  that  case ;  all  that  Buller,  J.  says„  is,  that  it  is  not  error  to  omit 
them ;  we  say  so  too ;  nor  is  it  necessary,  in  ordinary  cases,  that  these  facts 
should  appear  on  the  nisi  prius  record,  or  the  roll ;  but  when  justice  requires 
it,  the  actual  &cts  should  appear.  If  those  facts  were  to  be  now  returned, 
there  could  be  no  objection  to  amend  the  caption  by  them.  Here  they  have 
perhaps  been  purposely  omitted.  The  answer  of  the  town  clerk  is  evasive ; 
but,  at  all  events,  it  sufficiently  appears  from  it,  that  more  than  twenty-three 
were  sworn.  Since  this  motion  has  been  made,  a  list  has  been  received  from 


King't  Bench 
TheKiKG 

V. 

Marsh. 


(a)  I  Adol.  &  El.  608 ;  and  3  Nev.  &  Man. 
717,  S.  C. 

(b)  4  East,  174. 


(c)  2  Bur.  1088. 

(rf)  3B1.  Com.302. 

(<•)  See  note  to  Uex  v.  Darley,  4  East,  176. 
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Xm^$  Btadu  and  powers.    And  with  respect  to  the  latter  (justices  in  their  respective 
"^^^^^        Courts  of  Quarter  Sessions)  their  power  i»  expressed  to  he  ''  within  their 
The  Kmo      respective  jurisdiction,"  and  certainly  they  could  make  no  rules  which  would 
Con.        h&ve  the  eflfect  of  enlarging  their  own  jurisdiction,  or  abridging  that  of  othere. 
It  is  also  observable,  that  the  effect  of  this  order  is  to  transfer  the  expense 
of  keeping  prisoners,  committed  for  trial  upon  a  charge  of  misdemeanor, 
from  the  City  of  London,  which  heretofore  defrayed  it,  to  the  County  of  ilftif- 
dlesex.    Then  follows  the  ISth  section,  upon  which  a  good  deal  of  reliance 
was  placed.     That  provides  expressly  that  all  the  powers  given  by  the  act  to 
justices  of  the  peace  at  their  several  Courts  of  Quarter  Sessions,  shall  be 
exercised  within  the  City  by  the  Court  of  Mayor  and  Aldermen,  and  not  by 
them  as  magistrates  at  the  Court  of  Quarter  Sessions  for  the  said  city.    We 
think,  however,  that  this  section  can  only  be  understood  as  formally  recognis- 
ing the  general  authority  of  the  Court  of  Mayor  and  Aldermen,  leaving  their 
power  in  the  particular  now  under  our  consideration  untouched.     It  may  be 
dear  that  the  authority  to  make  this  order,  if  it  existed  any  where,  was 
vested  in  the  Court  of  the  Mayor  and  Aldermen.    That,  however,  obviously 
leaves  the  question  of  their  authority  as  it  stood  before.     Upon  the  whole, 
it  is  certain  that  the  jurisdiction  of  the  justices  of  the  peace  of  the  county  of 
Middlesex  is  not  directly  taken  away;  'kod  we  think  that  when  another  and 
generally  consistent  purpose  is  apparent  in  the  act  of  parliament,  it  would  be 
too  much  to  attribute  to  it,  upon  doubtful  implication,  such  a  large  and  ex- 
tensive collateral  effect.     We  will  only  add  in  conclusion,  that  although  the 
mode  of  classing  to  be  inforoed  by  the  order  in  question  (and  which  is  rather 
the  classing  of  prisons  than  prisoners)  may  not  be  practicable  if  persons 
charged  with  misdemeanors  be  admitted  into  the  gaol  of  NengaUf  it  does 
not  follow  that  there  might  not  be  a  classification  of  prisoners  therein,  though 
such  persons  should  be  admitted.     It  follows  that  the  rule  for  an  acquittal 
must  be  discharged. 

Rule  discharged. 


The  King  v.  The  Nottingham  Old  Waterworks 
Company. 

Jm.  88.  A  MANDAMUS  in  this  case  had,  in  Michaelmas  term   1835  (a),  been  di- 

h«J'iaoIdtoT"'  rected  to  this  company  under  7  &  8  Geo.  4,  (an  act  for  the  more  effectual 

company,  ttDder  a  supply  of  Water  to  the  town  o£ Nottingham)  commanding  them  to  have  a  jury 
them  to  summon'  Impanelled  at  the  next  quarter  sessions  for  the  county,  according  to  the  re- 
•jnry  before  the    qaJBitions  of  the  act,   for  the   purpose  of  assessing  to  a  Mrs.  Turner  the 

ScNlottt  for  the 

negei  to  a  partj  (a)  Ses  Rex  ▼.  Nottingham  WatermffJa  Company,  5  Ner.  &  M«d.  498. 

grieved.  The  ver- 
dict and  the  judg- 
ment thereon  were,  aecordiog  to  the  act,  to  be  registered  and  deemed  records  of  tlte  sessions  to  all  intents 
and  purposes,  but  no  speci6c  mode  was  given  for  recovering  such  damages.  The  damages  having  been 
assessed,  and  the  company  refusing  to  pay  them,  the  Court  issued  a  second  mmmdamui  to  compel  payment, 
on  the  ground  that  It  was  not  clear  whether  an  action  of  debt  would  lie  on  such  a  judgment  of  Quarter 
Sessions,  and  that  wimmdmmiu  was  the  only  clear  and  eflfectual  remedy. 

Qnmrtt  Whether  debt  will  lie  upon  a  judgment  of  Quarter  Sessions,  which  is  directed  by  a  local  act  to 
be  registarsd  by  the  clerk  of  the  peace,  and  to  be  deemed  a  record  to  all  intents  and  purposes. 
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damages  done  by  the  company's  works  to  certain  lands,  of  which  she  was  King*t  Btneh. 

tenant  for  life.     The  jury  having  been  impanelled  thereupon,  estimated  the  >^^^^/ 

damages  at  500/.     An  application  iVas  made  to  the  defendants  to  pay  this  '^**®  ^'''** 

sum,  and  likewise  a  further  sum  of  241/.  7s.  3d.  for  costs  ;  and  on  their  re-  Nottxhoham 

fusal  to  do  so,  applications  were  then  made  to  the  Court  of  Quarter  Sessions,  OldWateiwork* 

and  afterwards  to  a  justice  of  the  peace,  for  a  distress  warrant,  but  without  rap*ny« 
success.     Under  these  circumstances  Sir  JV.  W.  FolUtt  last  term  obtained  a 
rule  nisi  for  another  mandamus  to  the  company  to  pay  to  Mrs.  Turner  the  two 
sums  above  mentioned,  for  damages  and  costs. 

M.  D.  HUl,  N.  R.  Clarke  and  fVkitehurst,  now  shewed  cause.  Admitting 
that  all  the  proceedings  in  this  case,  up  to  the  time  of  this  rule,  are  regular, 
yet  this  Court  will  not  interfere  by  mandamus  if  there  be  any  other  remedy. 
Rof  Y.  The  Bank  of  England{a).  Now  this  claim  is  a  debt  for  which  an  action 
would  lie.  The  sum  claimed  is  due  by  sentence  of  law,  and  it  is  said  in 
Blacksiane^B  Commentaries  (6),  "  whatever  the  laws  order  any  one  to  pay, 
that  instantly  becomes  a  debt,  which  he  hath  beforehand  contracted  to  dis- 
charge. And  this  implied  agreement  it  is  that  gives  the  plaintiff  a  right  to 
institute  a  second  action,  founded  merely  on  the  general  contract,  in  order 
to  recover  such  damages  or  sura  of  money  as  are  assessed  by  the  jury,  and 
adjudged  by  the  Court  to  be  due  from  the  defendant  to  the  plaintiff  in  any 
former  action.*'  So  Com.  Dig.  Action  upon  Statute  (A),  and  Anony- 
mous (c).  By  section  20,  any  person  damnified  after  the  passing  of  the  act 
shall  recover  damages  *'fo  be  assessed  hy  a  jury ^  and  ike  sum  or  sums  of  money 
to  be  paid  for  the  same  shall  be  recovered^  levied,  and  applied  in  such  and  the 
same  manner  as  is  herein  directed  with  respect  to  such  damages  as  are  hereinbefore 
provided  for,  and  the  money  to  be  paid  as  a  recompence  for  the  same."  Now 
although  there  is  no  specific  mode  pointed  out  for  recovering  the  damages 
**  thereinbefore  provided  for,**  by  which  are  meant  the  damages  sustained  by 
the  original  construction  of  the  company's  works,  and  also  the  purchase 
money  to  be  paid  for  lands  taken  by  the  company,  yet  an  action  of  debt  for 
them  is  clearly  maintainable ;  and  if  so,'  for  the  damages  in  question  also. 
With  respect  to  the  first  description  of  damages,  it  is  provided  '*  that  for 
sdiUag  all  differences  as  to  the  compensation  to  be  paid  by  the  company  for  land 
which  they  may  take,  an  inquisition  is' to  be  taken  by  a  jury  before  the  jus- 
tices at  the  Quarter  Sessions,  who  are  to  assess  the  compensation  for  the 
land,  and  damages  which'  may  be  occasioned  by  the  company's  taking  of  the 
land ;  and  the  said  justices  shall  accordingly  give  judgment  for  such  pur- 
chase money,  recompence,  or  compensation,  as  shall  be  assessed  by  such 
verdict,  which  said  verdict,  and  the  judgment  thereupon  to  be  pronounced  as 
aforesaid,  shall  be  binding  and  conclusive  ;  and  all  such  verdicts  and  judg- 
ments shall  be  registered  by  the  clerk  of  the  peace,  and  deemed  records  to  all 
intents  and  purposes.*'  These  sections  shew  that  there  is  a  common  law 
remedy  in  Uiis  case  by  debt  on  judgment.  Debt  may  be  brought  on  the 
judgment  of  an  inferior  or  a  foreign  court;  ^fortiori  on  such  a  judgment  as 
this.  But  the  mandamus  cannot,  at  all  events,  be  necessary  to  recover  the 
costs  for  which  section  18  of  the  statute  gives  a  specific  remedy  by  distress 
and  sale  of  the  company's  goods.     Besides,  it  does  not  appear  either  that  the 

(«)  2  Doag.  524.  {h)  Vol.  iii.  158.  (c)  6  Mod.  27. 
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King*t  Bench,   ^^^  ^*^®  ^^°  taxed  or  that  judgment  has  ever  been  entered  up ;  and 
w»v^^        the  costs  of  the  former  mandamus,  at  all  events,  cannot  be  recovered  by  this 
The  Kino      method.     But  the  proceedings  under  the  former  mandamus  were  quite  irre- 
^*         .  gular.    The  jury  have  given  damages  for  the  injury  done  to  Mrs.  Turner,  as 
OldWaterworks  tenant  for  life  of  the  lands  injured.     All  interests  should  have  been  con- 
Company,       sidered  ,  and  damages  given  for  the  entire  injury.Again,  no  notice  in  writing 
of  the  injury  done  was  given  within  three  months  after  it  was  done,  accord- 
ing to  the  requisitions  of  the  act.     The  sessions  therefore  had  no  jurisdiction. 
[Patteson  J.  and  Coleridge  J. — These  objections  should  have  been  taken  to 
the  former  rule.] 

Sir  W.  W.  Follett  and  Bourne,  in  support  of  the  rule. — No  action  could  be 
brought  on  this  case,  because  the  act  itself  appoints  the  remedies  for  any 
injuries  done  under  its  authority  by  the  company ;  which  circumstance  would 
be  an  answer  to  any  action.  It  is  true  that  the  verdict  and  judgment  are  to 
be  registered  among  the  records,  and  to  be  deemed  records  to  all  intents  and 
purposes ;  that  is,  records  of  the  Court  of  Quarter  Sessions.  But  no 
action  would  lie  on  them.  It  never  has  been  pretended  that  an  action  would 
lie  on  an  order  of  filiation,  or  any  other  order  of  that  Court.  The  proper 
remedy  for  disobedience  to  such  an  order  is  by  indictment.  An  action  will 
not  lie  even  on  a  decree  in  equity.  It  does  not  create  a  debt.  The  case  of 
Rex  V.  Katherme  Dock  Company  {a)  is  not  so  strong  as  the  present.  Here 
there  never  was  a  debt  due.  The  sum  is  claimed  as  compensation  for  an 
injury  inflicted  by  the  company  acting  under  the  authority  of  their  act.  In 
that  case  there  had  been  a  debt,  an  action,  a  verdict,  and  a  judgment ;  the 
only  defect  was  as  to  the  execution.  But  even  if  there  were  a  right  of 
action,  still  it  cannot  be  contended  that  the  legislature  contemplated  so  cum- 
brous a  process  as  that  the  damages  should  be  first  assessed  by  a  jury  at 
sessions,  and  then  an  action  brought  on  the  judgment.  It  must  have  intended 
to  simplify  and  render  final  the  proceedings. — IPaiieson  J. — The  legislature 
seem  to  have  forgotten  to  say  how  the  compensation  was  to  be  recovered, 
they  say  it  is  to  be  done  as  is  "  hereinbefore  provided  ;**  but  on  looking  at 
the  section  referred  to,  I  find  there  is  no  provision.]  Therefore  the 
Court  will  not  drive  the  party  to  an  action,  when  it  is  doubtful  if  it  could 
be  maintained.  If  no  full  and  satisfactory  remedy  is  ascertained  to  exist,  a 
mandamus  will  always  be  granted.  Rex  v, Severn  and  Wye  Railway  Company  (b). 
Rex  V.  Thames  and  Isis  Navigation  Company  (c).  As  to  the  argument  at- 
/  tempted  to  be  drawn  from  the  fact  of  Mrs.  Turner  being  tenant  for  life,  there 
is  no  affidavit  to  shew  that  such  objection  was  taken  at  the  trial.  The  fact 
is,  it  was  distinctly  put  to  the  jury  that  the  estate  was  for  life,  and  it  so  appears 
on  the  face  of  the  mandamus.  It  is  also  said,  that  the  judgment  is  not  entered 
up,  but  that  is  to  be  done  by  the  Court,  not  by  the  party.  The  Quarter  Sessions 
will  be  presumed  to  have  done  that.  Even  if  judgment  has  not  yet  been  entered 
up,  the  Court  will  allow  u'me  for  the  purpose.  As  to  the  costs,  it  is  doubt- 
ful whether  those  incurred  in  the  prosecution  of  a  claim  under  section  20, 
which  applies  to  damages  done  afler  the  passing  of  the  act,  are  to  be  reco- 
vered by  distress  under  the  18th  section.     No  mode  of  taxing  costs  is  pointed 

(a)  4  B.  &  Aid.  360.  (6)  2  B.  &  Aid.  646.  (c)  Not  yet  reported. 
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out,  and  the  magistrates  have  refused  to  issue  their  warrant.    The  amount   King*t  Bmeh. 
18  not  disputed*  w^/^^ 

•  The  King 

Patteson,  J.  (a) — This  is  an  application  for  &mandannu  to  the  defendants,  Uottxnoham 
commanding  them  to  pay  Mrs.  Turner  the  damages  awarded  her  by  a  jury  OldWaterworkt 
at  quarter  sessions,  and  costs.  If  this  rule  may  be  made  absolute  as  to  one  CompaDjf. 
part  of  it,  we  are  clearly  of  opinion  that  we  ought  not  to  refuse  to  make  it 
absolute  for  that  part,  because  it  also  prays  for  something  more,  which  can- 
not be  granted.  The  object  of  the  rule  is  to  enforce  payment  both  of  the 
damages  and  costs.  Now  with  respect  to  the  costs,  this  rule  must  be 
refused ;  because  either  the  party  has  no  right  to  them  at  all,  or  the  act  of 
parliament  has  itself  directed  the  mode  by  which  they  are  to  be  recovered, 
namely,  by  distress  and  sale.  It  is  true  that  the  section  which  speaks  of 
this  method  of  recovering  costs,  does  not  relate  to  claims  for  injury  done,  as 
in  this  case,  after  the  passing  of  the  act,  but  to  claims  for  purchase-money, 
and  for  damages  which  a  person  would  sustain  by  the  taking  of  his  lands  in 
the  first  instance.  But  the  clause  applying  to  this  case  says,  that  the 
damages  assessed  by  a  jury  shall  be  recovered  in  the  manner  directed 
"  with  respect  to  such  damages  as  are  hereinbefore  provided  for,"  and  says 
nothing  at  all  about  costs.  Now  the  costs  incurred  with  respect  to  the 
damages  hereinbefore  provided  for,  are  recoverable  by  distress ;  and  I 
think,  therefore,  that  the  costs  incurred  with  respect  to  the  damages  assessed 
in  such  a  case  as  the  present,  if  they  are  recoverable  at  all,  must  be  reco- 
verable in  the  same  nuumer.  We  cannot,  therefore,  make  this  rule  absolute 
for  a  tnandamui  to  pay  the  costs.  With  regard  to  the  damages,  I  should 
feel  great  difficulty  in  making  this  rule  absolute,  if  it  appeared  that  there 
were  any  other  clear  and  specific  remedy.  For  some  time  during  the  argu- 
ment I  should  have  been  very  unwilling  to  have  said  that  there  was  no  such 
clear  remedy,  because  it  is  expressly  provided  that  the  verdict  shall  be 
found  by  a  jury  at  sessions,  and  that  the  sessions  shall  give  a  judgment ;  and 
then  it  is  added,  that  such  judgment  shall  be  binding  and  conclusive  to  all 
intents  and  purposes.  A  subsequent  section  (15th)  provides,  that  the  ver- 
dicts and  judgments,  being  first  signed  by  the  clerluof  the  peace,  shall  be 
registered  among  the  records  of  the  quarter  sessions,  and  shall  be  deemed 
records  to  all  intents  and  purposes.  I  thought,  if  this  judgment  were  of 
record,  that  it  might  be  enforced  like  any  other  judgment  of  record,  namely, 
either  by  means  of  process  from  the  particular  Court  of  which  it  is  a  judg- 
ment, if  it  had  any  adequate  process,  or  if  it  had  no  such  process,  by  means 
of  an  action  oi  debt  in  the  superior  Courts.  But^  on  further  consideration, 
1  have  great  doubt  on  this  point.  I  never  yet  heard  of  an  action  of  debt  on 
die  ordinary  records  of  that  Court.  This  certainly  is  not  an  ordinary  record 
of  the  Court,  but  made  a  record  for  the  special  purposes  of  this  act.  What 
sort  of  a  record  it  may  be,  what  may  be  the  form  of  it,  whether  there  are 
any  pleadings,  or  whether  the  finding  of  the  jury  is  merely  reduced  to 
writing,  I  do  not  know.  It  is  difficult  to  say  how  an  action  could  be  brought 
in  this  Court  on  any  such  document,  nor  does  it  appear  that  the  statute 
itself  prescribes  any  special  mode  of  recovering  the  amount  of  damages 
given  to  any  party.  The  mode  prescribed  for  recovering  the  damages  in  a 
case  like  the  present,  is  by  reference  to  the  mode  prescribed  for  recovering 

(a)  Lord  Dtnmanf  C.J.  was  at  the  Privy  Council. 
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Kin^t  Benck.  the  purchase-iQoney  to  be  paid  for  lands  taken ;  and  when  we  refer  to  the 
^■^^/^■^  proper  clause  to  see  what  that  is,  we  find  that  no  mode  is  prescribed  at  all. 
The  Kino  Xh|;re  is  to  be  a  verdict  for  it  and  a  judgment,  and  there  the  proceedings 
NoTTiNOHAM  oedsc  altogether,  if  such  should  be  the  pleasure  of  the  company.  The  act 
OldWiterworks  simply  directs,  that  when  the  purchase-money  is  paid,  they  shall  be  entitled 
^^^'  to  take  possession,  and  that  they  shall  not  take  possession  until  they  pay  it. 
It  seems  to  have  been  considered  sufficient  that  a  party  should  retain  his 
land  unless  his  money  were  paid  him.  The  legislature  afterwards  provides 
for  a  different  subject,  namely,  for  the  compensation  for  any  damages  sus- 
tained, as  in  the  present  case,  after  the  passing  of  the  act ;  and  says,  that 
after  such  damages  have  been  settled  and  ascertained  by  a  jury,  they  shall 
be  levied  and  applied  in  the  same  manner  as  thereinbefore  directed  with 
respect  to  the  purchase- money.  The  word  "  levied"  is  here  introduced  for 
the  first  time.  I  suppose  the  legislature  took  it  for  granted  there  was  some 
mode  of  levying  the  purchase-money.  If  the  Court  of  Quarter  Sessions 
were  possessed  of  aoy  process  by  which  they  could  levy  upon  the  judgment 
taken  in  this  case,  I  should  say  that  we  ought  not  to  direct  the  mandamus. 
I  believe,  however,  that  there  is  no  such  process.  That  Court  has  no  officer 
to  whom  to  direct  the  process, — no  power  to  issue  writs  of  Jieri  facias  or 
ca,  sa.f  or  levari  facias^  to  enforce  a  judgment  of  this  sort ;  nor  can  the  judg- 
ment be  removed  by  certiorari  into  this  Court  and  enforced  here.  I  am  not 
aware  of  any  authority  that  gives  us  power  to  receive  such  a  document  and 
enforce  it.  So  that  the  word  <*  levy,"  as  used  here,  has  really  no  meaning* 
The  only  way  that  remains  by  which  the  judgment  can  be  enforced  is  by 
action  of  debt,  and  the  main  argument  on  the  part  of  the  company  is  founded 
on  this  suggestion.  I  am  not  at  all  prepared  to  say  whether  it  can  or  cannot 
be  enforced  by  action  of  debt.  I  certainly  by  no  means  am  prepared  to  say 
it  cannot,  but  I  think  it  is  by  no  means  clear  that  it  can.  If  that  be  so,  I 
think,  according  to  the  ordinary  practice  of  this  Court,  where  there  is  no 
other  clear  remedy,  we  are  bound  to  enforce  the  performance  of  what  this 
act  of  parliament  requires  to  be  done  by  granting  a  mandamns.  This  writ, 
therefore,  must  go  with  respect  to  the  sum  awarded  for  damages.  Some 
other  objections  have  been  taken  to  this  rule,  which  are  founded  on  the 
alleged  irregularity  of  the  previous  proceedings  in  this  matter.  I  do  not 
understand  that  there  are  any  affidavits  on  the  part  of  the  company  which 
show  that  the  proceedings  have  been  actually  irregular,  but  only  that  it  is 
objected  that  the  affidavits  on  the  other  side  do  not  shew  that  every  step 
was  taken  that  ought  to  have  been  taken :  that  they  do  not  shew  that  the 
judgment  at  the  sessions  was  actually  entered  up,  and  that  notice  in  writing 
was  given  within  the  proper  period,  stating  the  particulars  of  the  injury 
or  damage.  I  do  not  think  we  are  now  bound  to  inquire  into  these  things. 
We  must  take  it  for  granted  that  all  those  things  rit^  esse  acta.  The 
act  directs  a  jury  to  be  summoned  to  assess  damages;  and  it  appearing  that 
the  summons  has  been  issued  and  obeyed,  we  ought,  in  granting  this  man- 
damuSf  to  assume  that  every  thing  was  done  correctly  under  that  summons. 
A  further  objection  to  this  rule,  and  to  the  finding  of  the  jury,  has  been 
made,  tliat  they  ought  to  have  been  summoned  to  assess  the  damages  sus- 
tained, not  by  the  tenant  for  life  only,  but  by  every  person  interested  in  the 
land,  and  that  the  sum  awarded  ought  to  be  divided  by  the  jury,  so  much  for 
the  tenant  for  life,  and  so  much  for  the  persons  in  remainder.  However 
that  may  be  in  a  diflerent  case,  where  money  is  to  be  paid  for  the  purchase 
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of  lands,  tod  where,  the  whole  thing  being  taken,  all  persons,  whether  tenants    King't  Btnek, 
for  life  or  in  remainder,  whatever  their  interest,  may  be  presumed  to  have        n^/^^ 
some  interest  in  the  money  to  be  awarded,  it  does  not  of  necessity  follow  in      ^*  ^'"^ 
this  case,  which  is  the  case  of  injury  done  to  lands,  and  on  a  different  sec-    Noitinoham 
tioD,  that  any  other  person  had  a  right  to  compensation  except  the  tenant  for  Old  Watcrwori* 
life.    The  nature  of  the  injury  sustained  may  have  been  of  a  temporary        o"P»^y« 
DSture  only.    The  words  of  the  section  do  not  expressly  extend  to  all 
persons  having  any  possible  concern  in  the  injury  done,  but  it  says,  "  any 
person  or  persons  who  shall  sustain  any  damage  to  his  or  their  lands  on 
hereditaments  by  reason  of,"  &c.  &c.     Now  this  lady  is  in  possession  as 
tenant  for  life,  and  she  says  that  she  has  sustained  damage  to  her  lands ;  they 
are  her  lands  at  present.     If  greater  damages  have  been  inquired  into  than 
the  tenant  for  life  ought  to  be  compensated  for,  the  proper  limit  to  their  in- 
vestigation should  have  been  pointed  out  to  the  jury.    I  do  not  find  any  thing  to 
show  that  any  objection  was    made  to  the  way  in  which  the  chairman   at 
the  sessions  lef^  the  questions  to  the  jury,  nor  that  they  were  not  told  to 
confine  themselves  to  the  case  of  tenant  for  life ;   or,  if  they  did  not  so 
confine  themselves,  that  they  were  not  told  to  distribute  the  damages,  so 
much  to  the   tenant  for  life,  and  so  much  to  those  in  remainder ;  nor  that 
any  objection  was  made  either  to  the  want  of,  or  to  the  defects  of  the  notice 
in  writing  of  the  amount  of  compensation  claimed.     As  to  the  costs,  they 
most  be  recovered  in  such  manner  as  may  be  advised ;  it  is  clear  they  cannot 
be  recovered  by  means  of  this  mandamus,  and  the  costs  of  the  former  man" 
damus  are  to  be  enforced,  if  at  all,  by  attachment  in  the  ordinary  way,  or 
they  may  be  recovered  under  the  act  of  parliament  (a),  which  has  lately  given 
a  mode  of  obtaining  the  costs  of  the  proceedings  on  fnandamus.    The  writ 
which  we  direct  in  this  case,  will  be  merely  to  compel  payment  of  the  sum  of 
money  found  by  the  jury  in  that  verdict,  on  which  judgment  has  been  given 
by  the  sessions. 

Williams,  J. — Agreeing  as  I  do  with  the  judgment  of  my  brother  Pat- 
toon,  I  shall  give  my  judgment  in  a  very  few  words.  The  question  of  costs 
may  be  disposed  of  very  shortly.  The  amount  of  them  ought  to  be  precisely 
ascertamed  before  we  grant  a  summary  remedy  of  this  sort.  As  to  the 
supposed  irregularity,  or  want  of  jurisdiction  of  the  sessions,  I  entertain  no 
doubt  at  all  that  we  ought  to  presume  that  the  notice  was  proved  before  the 
inquiry  began.  Nothing  to  the  contrary  is  shown.  I  can  see  nothing  wrong 
in  the  form  of  the  compensation  awarded  to  the  claimant  in  this  case.  But 
the  principai  question  has  been  this,  whether  or  not  there  is  another  full  and 
efficient  remedy.  If  there  be  any,  we  ought  unquestionably  not  to  grant 
this  rule.  That  was  the  essential  difficulty  in  the  case.  There  is  no  diffi- 
culty at  all  with  me  on  the  subject  of  the  levy  by  the  Court  of  Quarter  Ses- 
sions. There  is  no  case  where  the  payment  of  money  by  order  of  sessions 
has  been  enforced  in  any  other  manner  than  by  indictment.  The  most 
important  question  therefore  is,  whether  or  not,  where  by  a  section  of  the 
act  of  parliament  the  judgment  is  directed  to  be  made  a  record,  and  to  be 
treated  as  a  record  to  all  intents  and  purposes,  that  is  in  itself  a  legislative 
decUration  that  there  is  a  remedy  by  action  of  debt  on  that  judgment. 
Now,  regard  being  had  to  the  Court  of  which  the  judgment  is  to  be  made  a 

(«)  1  If.  4,0.  21.  s.  2. 
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King't  Bench,    ^^cori^  and  to  the  fkct  that  it  is  a  Court  on  a  judgment  of  which  no  action 

s^vw        has  ever  been  brought,  I  doubt  whether  there  can  be  any  full  or  efficient 

The  Kino      remedy  except  by  this  writ  of  mandamut.    It  does  seem  to  roe  questionable 

NorniroBAM    ^fi^ther  the  legislature  would  have  thought  of  puttmg  a  party  to  so  cir- 

OUWaterworks  cuitotts  and  cumbrous  a  remedy  as  an  action  for  the  recovery  of  the  very 

^^^'"P^y*     thing  for  which  a  summary  remedy  was  intended  by  the  very  statute  itself. 

Coleridge,  J. — As  my  brother  PaitcMon  has  gone  into  this  question  very 
fully,  and  as  I  quite  agree  with  him  in  the  reasons  he  has  given,  I  only  wish 
to  add  a  very  few  words  on  one  or  two  points.  The  principle  on  which  the 
writ  of  mandamus  is  granted  is  very  well  known.  Two  things  must  concur; 
a  specific  legal  right,  and  the  absence  of  any  beneficial  and  efiectual  remedy 
for  the  enforcement  of  that  right.  We  may  divide  this  case  into  two  ques- 
tions, namely,  the  mandamus  for  the  damages  given  by  the  verdict,  and  for 
the  costs.  These  costs  are  again  divisible  into  two  parts ;  the  costs  of  the 
rule  on  the  former  mandamus  here,  and  the  costs  on  the  inquiry  at  the  ses- 
sions below.  If  the  principle  I  have  laid  down  be  applied  to  the  costs  of 
the  former  rule  here,  there  is  clearly  an  absence  of  a  specific  legal  right,  for 
until  the  Court  has  awarded  the  costs  of  the  rule,  there  is  no  right  in  the 
party  to  have  them.  With  regard  to  the  other  part  of  the  costs,  we  do  not 
know  that  there  is  any  right  to  those  costs.  The  act  of  parliament  does  not 
appear  to  have  given  by  the  section  any  right  to  costs  at  all.  Here  we  are 
not  dealing  with  a  common  law  matter,  but  with  something  that  is  entirely  a 
creature  of  the  act  of  parliament,  and  the  party  must  take  his  rights  as  they 
are  given  him  by  that  act  of  parliament.  In  the  absence  of  any  distinct 
enactment,  therefore,  I  think  we  are  bound  to  refuse  to  make  this  rule 
absolute  with  regard  to  the  costs.  With  regard  to  the  500/.  damages,  it 
must  now  be  taken,  after  the  issuing  of  the  former  mandamus^  and  after  the 
verdict  of  the  jury,  that  the  party  has  a  specific  legal  right  to  the  500/. 
But  then  has  he  any  equally  clear  and  beneficial  remedy  ?  It  is  suggested, 
that  either  this  is  a  judgment  which  may  be  enforced  as  other  judgments  of 
the  Court  of  Quarter  Sessions  are,  or  that  it  may  be  enforced  by  action  of 
debt  in  one  of  the  superior  Courts.  With  regard  to  the  enforcement  of  the 
ordinary  judgment  of  a  Court  of  Quarter  Sessions,  there  is  none  but  by 
indictment.  That  has  been  held  in  one  case  not  to  be  equally  beneficial,  and 
it  is  clearly  not  an  equally  beneficial  remedy,  inasmuch  as  the  only  effect  of 
the  indictment  would  be  punishment  of  the  parties  disobeying,  and  no  fruits 
at  all  would  be  realised  to  the  party  so  enforcing  the  judgment.  As  to  the 
remedy  by  action,  can  any  one  say  it  is  clear  and  certain  that  an  action  of 
debt  may  be  brought  on  this  judgment  ?  We  have  been  referred  to  general 
expressions  used  in  £lackstone*s  Commentaries,  but  there  is  nothing  like  a 
decision  or  case  in  point.  Who  can  doubt  that  if  this  action  were  brought 
that  the  objection  might  be  made,  and  sustained  by  a  great  deal  of  argument, 
that  no  action  would  lie  ?  As  to  the  other  poinu,  they  are  scarcely  worth 
mentioning.  We  must  take  it  for  granted,  that  as  the  former  mandamus 
issued,  and  no  return  was  made  to  it,  and  the  party  to  whom  it  was  addressed 
consented  to  obey  it,  that  it  was  properly  issued ;  and  the  party  cannot 
afterwards,  when  another  mandamus  is  sought  for  ancillary  only  to  the 
former,  and  for  the  purpose  of  giving  full  efiect  to  it,  be  allowed  to  contend, 
that  it  prayed  for  too  much,  and  that  it  should  not  now  be  acted  upon. 
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With  re^rd  to  the  proceedings  at  sessions,  I  think  we  are  bound  to  presume    King*s  Bench, 
that  the  Court  below  has  done  all  that  it  ought  properly  to  have  done.     If        v^^^^ 
an  act  of  parliament  says  that  a  jury  are  not  to  take  notice  of  any  ground      I'he  Kino 
of  damage  not  specified  in  the  notice  given  at  a  certain  time,  then,  unless  it    Nottingham 
appear  distinctly  that  such  notice  has  not  been  proved,  or  it  having  been  OldWaterworki 
proved  that  the  jury  were  allowed  to  go  beyond  it,  we  must  give  credit  to      Compway. 
the  Court  below  for  seeing  that  the  notice  was  properly  given,  and  that  the 
jury  were  instructed  in  compliance  with  that  notice.     As   to  the  other 
points  of  the  case,  I  will  not  dwell  on  them,  as  I  entirely  agree  with  the 
reasoning  of  my  brother  Pattaon  on  them. 

Rule  absolute  for  a  mMdamus  to  pay  the  5001.  damages. 
Rule  discharged^  as  to  the  costs. 


The  King  v.  Mashiter. 

Jan.  13. 
^HESlGERi  in  Easter  term,  1836,  had  obtained  a  rule  nut  for  a  quo  i.  oim  woid « in. 
warrasiUo  against  the  defendant,  to  shew  by  what  authority  he  exercised  g*^!{*?2*'!!|^  ^ 
the  office  of  a  justice  of  the  peace  for  the  liberty,  lordship,  or  manor  of  m«miag  in  Uw, 
Havaing  atU  Bower,  in  the  county  of  iE^Mfjr.     It  appeared  from  the  affidaviu  JUJ^]^^^ 
upon  which  the  rule  was  obtained,  that  by  a  charter  of  5  Edw,  4,  (reciting  Mbject  to  whfeh 
that  the  said  lordship  or  manor  was  of  ancient  demesne,  and  that  all  real  ^^i^^^^ia 
and  mixed  actions  concerning  the  lands  there  were  immemorially  accus-  which  it  may  be 
tomed  to  be  pleaded  in  the  court  of  the  said  manor,  before  the  steward  and     g.  xo  obtain  a 
suitors  of  the  same  for  the  time  being,  and  that  the  tenanii  and  inhabiiant$  of  "'^•^f  * f^ 
the  said  manor  had  been  much  harassed  by  suits  in  other  courts  out  of  the  penon  elected  to 
said  lordship,)  the  privilege  was  granted  to  the  said  ienants  and  inkabitantt^  ^^^^^Tduth** 
that  they  should  not  be  sued  in  any  actions  in  any  other  court  than  in  that  iiwinottheTotei 
before  the   said  steward  and  suitors.     The  charter  then  proceeded  as  Jje*  tohSJuStt/ 
follows  :«-^"  And  his  said  majesty,  furthermore  of  his  more  abundant  grace,  it  mut  be  shewn 
did  grant  unto  the  aforesaid  tenants  and  inhabitants^  and  to  their  successors,  ^^'^^^^^^ 
that  the  steward  of  the  said  manor  for  the  time  being,  so  long  as  he  should  ia  intended  by  the 
continue  in  the  said  office,  and  one  of  the  discreetest  and  honestest  tenants  "^  ^^  mejOTitj 
or  inhabitants  aforesaid,  to  be  from  time  to  time  chosen  by  them,  the  tenants  of  that  cleat, 
and  inhabitants,  and  their  successors,  should  be  for  his  said  majesty  and  his 
heirs,  justices  of  the  peace,  and  keepers  of  his  peace,  to  be  kept  within  the 
said  manor  of  Hatermg  aforesaid."    The  chatter  contained  also  a  grant  of 
a  fiur  and  of  a  court  of  pie  poudre  to  the  same  tenants  and  inhabitants. 
Subsequent  charters,  the  U»t  of  which  was  granted  in  the  second  year  of 
James  1,  were  set  out,  confirming  the  above  privileges.     The  affidavits 
then  stated,  that  on  the  11  th  February ^  1836,  a  court  of  ancient  demesne  was 
held  for  the  purpose  of  electing  a  new  justice  of  the  peace,  in  the  room  of  a 
former  justice,  who  had  resigned :  that  the  only  candidates  were  the  de- 
fendant and  a  Mr.  Hancock :  that  a  shew  of  hands,  which  had  been  called 
for,  was  in  favour  of  the  latter :  that  a  poll  was  then  demanded,  and  that  at 
the  polling  several  persons,  who  had  tendered  their  votes  as  inhabitants  of 
the  manor,  were  not  allowed  to  vote,  on  the  ground  that  they  were  not 
householders  or  occupiers  within  the  manor.     The  result  of  the  poll  was  in 
favour  of  the  defendant,  but  it  was  admitted  that  there  would  have  been  a 
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XingU  Btnth.    n»jority  of  eight  in  favour  of  his  opponentv  if  the  votCB  above  Mentioned 

>^s/^        bad  not  been  diBaliowed.    There  was  no  instance  of  a  poll  having  taken 

The  Kino      place  at  any  previous  election  |  but  several  entries  were  set  out  from  books, 

Jif  iiHircH.     containing  the  records  of  former  elections,  and  the  signatures  of  the  persons 

who  had  voted  on  those  occasions.    Many  of  these  persons,  it  was  sworn 

by  old  inhabitants,  were  neither  householders  nor  occupiers  within  the 

manor.    It  did  not  appear,  however,  that  there  had  been  any  contest  or 

scrutiny  at  these  elections. 

Sir  W.  W.  Folktt,  now  shewed  cause.-— The  question  turns  upon  the 
meaning  of  the  word  "  inhabitants"  in  the  charter  of  Edw.  4.    The  word  in 
ancient  charters  never  means  mere  residents,  not  possessed  of  any  qoslifi- 
cation ;  it  always  means  occupiers  at  least,  and  often  occupiers  contributiDg 
to  the  burdens  of  the  place.    The  grant  here  is  to  "  tenants  and  inha- 
bitants," and  the  manor  being  of  ancient  demesne,  it  is  probable  that  those 
inhabitants  only  who  are  tenants  are  thereby  intended,  as  in  Fasron  v. 
Webb  (a).    But  the  party  applying  for  the  quo  warranto,  and  contending  that 
he  had  at  the  election  a  majority  of  "  inhabitants"  in  his  favour,  should  st 
all  events  put  his  own  construction  upon  the  word,  as  used  in  this  charter, 
and  then  shew  that  he  had  a  majority  according  to  that  construction.    The 
defendant  having  been  elected^  is  in  possession  of  his  office  by  a  good  primd 
facie  title,  and  the  onus  is  cast,  therefore,  on  the  other  side  to  prove  that  he 
has  been  unduly  elected.     This  title  can  only  be  impeached  by  shewing 
what  definite  class  of  persons  had  the  right  of  voting  at  the  election,  and 
that  the  defendant  had  not  a  majority  of  that  definite  class ;  for  the  word 
"  inhabitants"  has  no  definite  meaning  at  all.     It  varies  according  to  the 
subject  to  which  it  is  applied,  or  the  context  of  the  instrument  in  which  it  is 
used,  and  it  would  be  very  difficult  to  assign  perjury  upon  any  affidavit  in 
which  iu  meaning  became  material.     By  22  Hen,  8,  c.  5  (6),  power  is  given 
to  justices  to  tax  inhabitants  towards  the  repair  of  bridges.     Coke^  com- 
menting upon  this  statute,  says,  the  word  '*  inhabitant"  is  the  largest  word 
of  the  kind,  and  that  a  person  is  an  inhabitant  in  a  place  for  the  purposes  of 
that  statute  without  bodily  residence.     Again,  in  Rex  v.  Adiard(c)f  where 
the  word  was  considered  with  reference,  not  to  liability  to  pecuniary  charge, 
but  to  the  performance  of  personal  service^  it  was  held,  that  a  person  occa- 
pyiug  a  house  in  a  parish,  in  which  however  he  did  not  sleep,  was  not 
liable  to  serve  as  constable  in  that  parish.     Some  charters  give  inhabitants 
the  power  of  electing  the  clergyman  of  the  parish,  and  the  question  of  their 
meaning  has  been  oflen  before  the  Courts  of  Equity,  but  they  have  never 
held  that  any  persons  who  were  not  at  the  least  occupiers,  were  intended  by 
the  term;  Aitorney-Gmeral  v.  Parker (d),  Attorney-General  v.  Forster{e), 
Some  light  may  be  thrown  upon  the  use  of  the  word  in  this  case  by  reference 
to  the  ancient  qualification  of  those  by  whom  public  officers  were  chosen ; 
namely,  by  freeholders.     Coroners  were  so  chosen,  and  justices  of  the  peace, 
before  1  Edw.  d,  c.  16,  and  members  of  parliament.— [Lord  Denman,  C.  J.— 
Were  members  of  parliament  chosen  by  freeholders  before  8  Hen,  6,  c.  7  ? 
If  so,  why  did  that  statute  pass  ?]— That  act  confined  the  franchise  to  the 


i; 


a)  14  Vet.  13.  (d)  3  Atk.  576 ,  S.C.I  Ves.  sea.  43. 

b)  3  Inst.  702.  (0  10  Ves.  335. 
<c)  4  B.  3t  C.  772. 
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40s.  fre^olden,  but  it  is  apprehended  that  freeholders  of  smaller  substance    King'i  Btneh. 
enjoyed  the  franchise  before  the  statute.    The  word  "  inhabitants"  then        v^v-*^ 
having  many  significations,  the  affidavits  on  the  other  side  should  have  stated      The^KiMo 
what  is  its  proper  signification  in  this  charter,  and  that  the  defendant  had      MAtaiTim. 
not  a  majority  according  to  that  signification.     Does  it  mean  persons  resident 
in  the  manor^  including  women,  servants^  and  children  ?     It  should  be  sworn 
the  defendant  had  not  a  majority  of  them.     If  any  interpretation  had  been 
given  to  the  term,  the  defendant  would  have  had  something  to  meet,  by 
shewing  in  answer  that  the  interpretation  given  was  erroneous^  or  that  he 
bad  a  majority  of  the  persons  entitled  to  vote,  even  according  to  the  interpre- 
tation given.     But  at  present,  unless  post-boys  passing  through  had  a  right 
to  vote,  as  formerly  was  the  case  at  Preston  on  an  election  for  a  member  of 
parliament^  and  beggars  and  all  other  persons  who  happened  to  be  in  the 
manor  at  the  time  of  polling,  the  title  of  the  defendant  to  his  office  is  not 
invalidated. 

Thesiger,  ctmtrd,— Mr,  Hancock  has  a  right   to  have   the   word  "  inha- 
bitants" in  this  charter  interpreted  in  the  largest  sense  which  it  will  admit 
of,  independently  of  any  custom  restraining  it.     The  persons  whose  votes 
were  rejected  in  this  case  were  inhabitants,  although  not  occupiers  or  house- 
holders.    Is  there  any  thing  in  the  charter,  or  any  usage  to  restrict  '*  inha- 
bitants" to  the  narrow  sense  contended  for?     At  previous  elections   the 
franchise  appears  to  have  been  exercised  by  all  inhabitants.     In  Attorney- 
General  V.  Forster  (a).  Lord  Eldon  said  of  the  word  in  question,*  no  word  "  is 
more  capable  of  a  larger  or  more  limited  interpretation."     Undoubtedly  no 
word  is  more  liable  to  be  acted  upon  by  usage.     Lord  Hardvnche  also,  in 
Attorney-General  v.  Parker  (6),  said,  "  In  the  construction  of  ancient  grants 
and  deeds,  there  is  no  better  way  of  construing  them  than  by  usage,  and 
coniemporanea  expontio  is  the  best  way  to  go  by."     So  also  Lawrence^  J.  in 
WithnaU  v.  Gartham  (c).     Here,  either  there  is  no  usage  at  all  to  restrain  the 
word,  or  a  positive  usage  in  favour  of  giving  to  it  its  fullest  sense.— 
[Coleridge^  J. — What  do  you  say  is  that  fullest  sense,  in  the  absence  of  alt 
usage  ?3 — In-dweller. — [Coleridge^  J. — How  long  must  he  have  been  an  in*> 
dweller  ?     Would  it  be  enough  that  he  came  in  the  manor  the  night  before 
the  election  ?] — It  would,  if  he  came  animo  morandi;  which  would  make  a 
pauper  removeable  as  a    person  coming  to  settle;   Rex  v.  WoolpU  {d)» 
The  context  of  the  charter  itself  shews  that  the  inhabitant  intended  need  not 
be  a  householder  or  occupier.    A  privilege  is  granted  to  the  inhabitants  of 
being  sued  in  the  manor  court  only,  in  all  kinds  of  actions,  whether  real  or 
personal.     Tenants  in  ancient  demesne   certainly  cannot  be  intended,  for 
they  bad  the  privilege  without  the  charter.     The  privilege   is  evidently 
granted  for  the  benefit  of  the  population  at  large ;  so  also  is  the  privilege  of 
holding  a  fair.     Lord  Coke{e)t  in  speaking  of  the  institution  of  courts  leet 
for  the  benefit  of  '*  tenants  and  resiants,"  seems  to  employ  those  words  just 
as  '*  tenants  and  inhabitanCs"  are  employed  in  this  charter ;  and  it  is  probable 
that  the  manor  court  here  spoken  of  was  designed  for  the  general  benefit  oi 
the  tenants  and  inhabitants,  in  the  same  way  as  the  court  leet  with  respect 

(a)  10  Vet.  339.  (</)  4  Ad.  &  £11.205;  S.  C.  1  Har.  & 

(fr)  3  Atk.  576 ;  S.C.I  Vet.  wn.  43.  Woll.  483. 

(e)  6T.R.398.  («)  2  Inst.  71. 
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King't  Bench,  to  the  tenants  and  resiants.  But  it  is  said  that  the  word  "  inhabitants,*' 
standing  by  itself,  has  no  meaning ;  yet  it  has  been  held  (a),  if  the  queen  by 
her  charter  were  to  grant  land  to  the  good  men  of  Islington^  that  this  would 

Masbitsr.  make  them  a  corporation  ;  and  in  Co.  Litt.  3  a.,  it  is  said  the  parishioners 
or  inhabitants  of  Dak  are  not  capable  to  purchase  goods.  The  word  seems 
also  to  have  been  used  as  if  intelligible  by  itself,  in  Rustd  v.  The  Men  of 
Devon  (6),  and  in  the  4  Inst.  297.  At  all  events,  if  the  word  "  inhabitants" 
be  ambiguous  and  obscure,  the  word  '*  occupiers"  is  no  less  so. 

Lord  Denman,  C.  J. — ^I  am  not  prepared  to  put  any  exclusive  meaning 
on  the  word  "  inhabitant"  in  this  charter.  I  do  not  see  that  a  person  must 
necessarily  be  an  occupier  or  householder  to  be  entitled  to  vote.  But  the 
objection  made  in  the  course  of  the  argument,  namely,  that  before  a  quo 
warranto  can  be  granted  to  dispossess  a  person,  who  has  been  hond  fide 
elected  to  an  office,  a  clear  right  must  be  shewn  in  some  other  person,  has 
not  been  answered.  This  objection  is  fatal  to  the  claim  of  the  relator,  who 
tells  us  generally  that  he  was  elected  by  a  majority  of  those,  whom  he 
describes  as  inhabitants  and  good  legal  voters,  although  they  were  not 
occupiers  or  householders.  This  statement  leads  us  to  the  construction  of 
the  word  '<  inhabitant,"  and  I  cannot  help  ucfaag  that  its  legal  meaning  is  so 
very  uncertain,  that  it  is  quite  necessary  that  the  party  applying  for  this  rule 
should  have  put  his  own  construction  upon  it,  and  then  stated  facts  to  shew 
that  according  to  the  usage  at  these  elections  his  construction  is  correct. 
Unless  this  be  done,  his  claim  is  defective  in  its  very  foundation,  and  no 
question  is  brought  before  us  which  we  can  possibly  order  to  be  tried ;  for 
the  attempt  to  make  out  that  the  word  <'  inhabitant"  has  in  law  any  definite 
meaning,  has  entirely  failed.  Mr.  Justice  hacmrenceic)  does,  it  is  true, 
speak  of  the  full  sense  of  the  word,  but  does  not  say  what  that  full  sense  is ; 
nor  was  it  necessary  that  he  should  enter  into  so  general  a  question.  The 
case  of  Ru8se!  v.  The  Men  of  Devon  (6)  throws  no  light  whatever  upon  the 
subject  before  us,  but  merely  decides  that  no  action  will  lie  at  the  suit  of  an 
individual  against  the  inhabitants  of  a  county  for  an  injury  sustained  by  him 
in  consequence  of  the  non-repair  of  a  bridge.  I  think,  therefore,  we  should 
not  be  justified,  under  the  circumstances,  in  disturbing  the  defendant  in  the 
possession  of  his  office,  and  that  this  rule  must  be  discharged. 

LiTTLEDALE,  J. — It  is  Very  difficult  to  say  what  is  the  legal  meaning  of 
the  word  "  inhabitants."  In  the  Statute  of  Bridges  it  means  occupiers ;  but 
there  are  cases  where  it  may  mean  merely  residents,  or  even  persons  who 
happened  to  be  in  a  parish  for  the  time,  as  in  the  case  of  a  way  granted  over 
a  field  to  the  parish  church.  In  many  cases  it  may  be  explained  by  usage, 
or  by  the  object,  intention,  or  context  of  the  instrument  in  which  it  is  found. 
I  think  Mr.  Thesiger  ought  to  have  shewn  what  was  the  situation  or  cha- 
racter of  those  persons  who  claimed  to  vote,  and  then  the  Court  would  have 
seen  whether  they  were  inhabitants  within  the  meaning  of  this  charter. 

Williams,  J. — I  am  6f  the  same  opinion.  We  ought  not  to  disturb  the 
defendant  in  the  possession  of  his  office,  unless  good  ground  be  given  us  for 

(o)  Dyer,  1002.  (h)  2  T.  R.  667.  (c)  Witknall  v.  Oartkam,  6  T.  R.  398. 
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believing  that  he  was  not  properly  elected.    This  should  have  been  made    King't  BmeA. 
oat  in  one  of  two  ways,   either  by  setting  out  the  description  of  those      «,J|*'^ 
persons  whose  votes  were  rejected,  and  then  stating  facts  from  which  it  ^v/^^ 

would  appear  that  their  votes  ought  to  have  been  received ;  or  by  shewing  MAanrraR. 
that  the  word  "  inhabitants"  has  a  certain  definite  meaning,  necessarily  com- 
prehending all  those  persons  whose  votes  were  rejected.  Now  the  word  has 
most  unquestionably  no  certain  or  definite  meaning  at  all.  The  Statute  of 
Bridges  is  conclusive  upon  that  point.  There,  to  constitute  inhabitancy, 
bodOy  residence  is  not  at  all  necessary.  Here  it  is  sought  to  construe  inha- 
bitiDey  to  signify  bodily  residence,  and  nothing  else. 

CoLZEiDGE,  J. — I  take  it  to  be  quite  clear  that,  before  this  rule  can  be 
nude  absolute,  the  party  who  applies  for  it  should  establish  a  clear  primd 
fuk  case,  and  shew  that  which,  if  unanswered,  would  entitle  him  to  fill  this 
office.  The  question  is,  whether  that  has  been  done  in  this  case.  All  the 
defendant  states  is,  that  he  has  a  majority  of  persons  believed  to  be  inha- 
bitants, not  actually  householders  or  occupiers,  and  objected  to  on  that 
ground.  Mr.  Thesiger,  who  does  not  deny  that  the  burden  of  proof  falls  on 
bim,  says  he  has  discharged  himself  of  it  in  one  of  two  ways.  First,  he  says 
that  he  has  made  use  of  a  term,  namely,  *'  inhabitants/'  which  in  the  absence 
of  all  restraint  by  custom,  by  context,  or  by  the  object  of  the  instrument  in 
which  it  is  to  be  found,  has  a  certain  definite  meaning,  and  that,  as  there  is 
DO  usage  in  this  case,  the  Court  must  understand  that  term  in  its  full  legal 
meaning.  But  I  cannot  agree  with  him  that  this  term  has  any  definite  legal 
meaning.  Any  lawyer  asked  to  explain  its  meaning  would  require  to  know 
how  it  was  used,  in  what  instrument,  and  with  reference  to  what  object. 
Then  he  says,  even  if  the  meaning  of  the  word  varies  with  the  instrument 
employing  it,  the  context  and  object  of  this  charter  show  that  the  word 
should  be  taken  in  its  most  extended  meaning,  to  include  all  persons  who 
were  in  the  manor  animo  morandi.  Even  if  this  view  of  the  charter  be 
correct,  the  affidavits  in  support  of  this  rule  should  have  shewn  that  Mr. 
Hancock  had  a  majority  of  such  voters  as  had  come  into  this  manor  animp 
fKrandtf  and  were  not  merely  passing  through  it,  or  casually  present  in  it. 
He  would  thus  have  given  the  other  side  an  opportunity  of  meeting  him  on 
that  point.  That  defect  in  his  case  is  enough  to  dispose  of  this  rule ;  but  I 
do  not  agree  that  the  context  and  object  of  this  charter  do  so  clearly  esta- 
blish this  construction  of  the  charter  to  be  corrects 

Rule  discharged  (a). 

(a)  See  the  next  caie. 

The  Ki^G  V.  The  Governors  of  Sandford  Chapel. 

]§IR  F.  POLLOCK,  in  Michtulmas  term,  1836,  obtained  a  rule  nisi  for  a  i.  a  charter  of 
numdanuu  to  three  of  the  Governors  of  the  church  of  Crediion,  otherwise  to  certiin'!!©^ 

vernore  and  tiielr 
memaon  the  right  of  oominatiDK  and  appointing  a  chaplain,  mnAeum  &sttmm  majori*  partis  imkabitmneittn  c^ 
HM,  that  it  was  not  neeeasary  that  Uie  iohabitanta  should  take  any  pari  in  the  nomiuation  itself,  but  that 
they  might  be  called  upon,  after  it  had  been  completed  bj  tlie  governors,  tu  express  their  assent  or  dissent 
to  it,  as  a  separate  act. 

9.  The  vord  *'  inhabitants**  having  no  6xed  meaning  in  law,  may,  by  the  mage  at  elections  under  a 
charter, be  restricted  to  the  signi0cation  of**  resident  rate  payers.** 

VOL.  III.  K 
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KingU  BtncK    called  Kyrhm^  commanding  them,  with  the  assent  of  the  inhabitants  of  the 

^"'^^^        ville  or  hamlet  of  Sandford^  to  nominate  and  appoint  a  chaplain  to  the  chapel 

*^  ^^^      of  Sandford  aforesaid,  in  the  room  of  Hugh  Bent^  clerk,  deceased. 

The  Go'vemon       A  charter  of  Edw,  6,  which  was  written  in  Latin,  incorporated  twelve  per- 

of  Sandpord    gpog^  inhabitants  of  the  parish  of  CredUon^  three  of  whom  were  to  be  of  the 

village  of  Sandford^  to  act  as  governors  of  the  hereditaments  and  goods  of  the 

church  of  Crediton^  and  then  proceeded : — "  £t  volumus,  ac  per  praesentes 

declaramus  et  ordinamus,  quod  illi  tres  dictorum  duodecim  gubernatorum 

qui  ex  parte  villatse  de  Sampford  prsdicta  de  tempore  in  tempus  fueriot, 

undcum  (Utensil  vnajorit  partis  inhabitancium  ejusdem  villatae  de  Sampford, 

nominabunt  et  appunctuabunt,  ac  nominare  et  appunctuare  valeant  et  possint, 

unum  capellanum  ad  divina  servicia  acsacramenta  etsacramentalia  ministran- 

dum  in  capell4  de  Sampford  praedicti,  pro  inhahituntibus  villatse  et  hameletti 

de  Sampford  prsedicts,"  &c,  &c. 

Upon  the  death  of  Mr.  Bent,  the  three  present  governors  of  the  chapel  of 
Sandford,  without  the  assent  of  the  major  part  of  the  inhabitants  of  Sandford, 
nominated  Mr.  Gregory  as  his  successor.     They  then,  by  notice,  dated  the 
18th  June,  1836,  announced  to  the  inhabitants  of  the  said  ville  the  nom'ma- 
tion  so  made,  and  required  them  to  meet  in  the  chapel  on  the  26th  instant,  in 
order  that  they  or  the  major  part  of  them  might  assent  or  dissent  to  such 
nomination.  At  the  meeting,  which  took  place  at  the  time  appointed,  one  of  the 
governors  took  the  chair,  and  the  assent  or  dissent  of  each  resident  rate-payer, 
who  answered  to  his  name  on  its  being  called  over,  having  been  declared, 
the  numbers  were,  assents  S9  and  dissents  32.  <   It  was  then  proposed  that 
two  other  classes  of  inhabitants  should  be  also  called  upon  to  express  their 
assent  or  dissent,  namely,  the  non'resident  rate^payers  and  the  nowrated  rtnr 
dents.    The  votes  of  five  non-rated  residents  were  tendered  as  dissentients, 
and  it  was  stated  that  many  inhabitants  of  the  same  description  were  present 
and  ready  to  give  their  votes  in  the  same  way.    The  chairman^  however, 
refused  to  take  their  votes,  and  declared  Mr.  Gregory  duly  elected.     Affida-. 
vits  in  opposition  to  the  rule  were  made  by  several  old  inhabitants,  who 
stated  that  they  remembered  two  prior  elections,  one  in  1771,  and  the  other 
in  1814^  at  both  of  which  the  proceedings  had  been  conducted  as  at  the 
election  in  question ;  that  the  governors  alone  nominated,  and  that  the  rated 
inhabitants  afterwards  expressed  their  assent  or  dissent,  in  conformity  with 
what  had  always  been  understood  by  them  to  be  the  usage.    Affidavits  were 
also  made  by  the  three  governors,  their  clerk,  and  the  vestry  clerk.     It  ap- 
peared that  by  another  part  of  the  charter,  the  inhabitants  were  also  to  elect 
the  chapelwardens,  and  that  the  usage  had  always  been  that  none  but  rate- 
payers voted  in  their  election.     It  appeared  also  that  proceedings  relative  to 
the  validity  of  an  election  of  chaplain  of  Sandford  had  been  carried  on  in  the 
Court  of  CAojicery,  from  the  year  1730  to  1741(a).     At  one  election  one 
candidate  had  been  elected  by  two  of  the  governors  and  a  minority  of  the 
inhabitants,  and  the  other  by  one  of  the  governors  and  a  majority  of  the  in- 
habitants.    Lord  Hardwicke,  by  a  decree  of  the  25th  oiJuiy,  1837,  declared 
neither  candidate  duly  elected,  and  ordered  that  the  three  governors  "  should 
proceed  to  nominate  a  chaplain,  and  should  thereupon  give  notice  to  the 
village  of  Sandford,  to  meet  on  the  Sunday  se'nnight  after  such  nomination, 

(a)  Id  a  suit  of  the  Altoi-nty  Ccnsral  v.  Davie  and  othtrt,  governorSi  &cc. 
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to  assent  or  dissent  to  such  oomination  (a)."  Another  decree  of  the  20th  of 
January ^  1741,  reciting  that  two  of  the  governors  had  nominated  a  chaplain 
without  notice  to  the  third  governor,  directed  the  governors  to  nominate  a  chap- 
laiD  according  to  the  charter  and  decree  last  mentioned,  and  declared  *'  that  the 
right  of  assenting  or  dissenting  to  such  nomination  was  only  in  the  inhahitants 
of  the  said  hamlet  paying  the  rates  and  assessments  for  the  poor  and  chapel 
within  die  said  hamlet.''  Another  decree  (6)  of  the  27th  of  July  in  the  same 
year,  aAer  reciting  that  in  pursuance  of  the  above  decrees,  the  said  governors 
had  proceeded  to  the  nomination  of  a  chaplain,  that  two  of  them  had  nomi- 
nated WilUam  Barter^  but  that  the  other  refused  to  concur  in  this  nomination; 
that  thereupon  the  two  governors  gave  notice  to  the  inhabitants  to  assent  or 
dineiit  to  their  nomination ;  that  afterwards  <'  all  or  much  the  greatest  part 
of  the  inhabitants  within  the  said  hamlet  of  Sandford^  who  were  payers,  or 
owners  or  occupiers  of  lands  charged  to  the  rates  and  assessments  of  Sand-' 
Jvri*  bad  assented  to  the  nomination,  decreed  that  the  person  nominated  was 
duly  dected*  and  that  he  should  be  admitted  accordingly. 

Sir  W,  W,  FoUUtt  and  M.  Smithy  now  shewed  cause. — ^This  rule  must  be 
discfaaq^,  according  to  Rex  v.  Maihiier(c).  It  is  contended,  in  support  of 
this  rule,  as  of  the  rule  in  that  case,  that  inhabitants  who  had  a  right  to  vote 
were  not  allowed  to  do  so;  but  the  affidavits  on  the  other  side  do  not  suggest 
any  definite  class  of  inhabitants  in  whom  that  right  is  vested.  Two  objec- 
tions are  made  to  the  validity  of  Mr.  Gregory's  election.  1 .  That  the  mode 
of  nomination  was  wrong.  2.  That  legal  votes  were  rejected.  It  is  said  in 
the  first  place,  though  no  such  objection  was  made  at  the  election,  that  ac- 
cording to  the  words  in  the  charter  "  undcutn  assensu  majoris  partis  inhabi- 
tancium  nominabunt,"  the  assent  of  the  inhabitants  should  be  contemporane- 
ous with  the  act  of  nomination.  But  the  mode  of  nomination  is  supported 
hoth  by  usage  and  the  decrees  of  the  Court  of  Chancery,  Nor  can  the  word 
"  nndcum"  be  applied  very  well  to  the  nomination,  which  must  be  the  act  of 
the  governors  only.  The  proper  sense  of  the  passage  is,  that  the  governors 
are  to  nominate,  and  then  the  inhabitants,  together  fvith  them,  are  to  appoint. 
The  charter  does  not  say  that  the  governors  and  the  inhabitants  are  to  nomi- 
nate, but  the  governors  are  to  nominate  with  the  assent  of  the  inhabitants; 
and  this  direction  has  been  complied  with,  for  if  a  majority  had  expressed 
dissent  to  the  nominee,  then  the  governors  would  have  had  to  nominate  some 
other  person.  Again,  usage  and  the  decrees  of  the  Court  of  Chancery  are 
in  favour  also  of  receiving  the  votes  of  such  inhabitants  only  as  were  rate- 
payers. To  this  effect  is  the  decree  of  Lord  Hardwicke,  of  January  20, 1741, 
before  whom  this  very  point  was  made,  after  depositions  had  been  read  and 
witnesses  examined  to  establish  the  fact  of  ancient  usage.  This  decision  is 
nferred  to  in  the  CkrktnwtU  case  (</),  in  which  a  similar  question  was  several 
times  under  the  consideration  of  the  Court  of  Chancery.  The  rate-payers 
likewise  are  the  persona  who  elect  the  chapelwardens  under  the  charter. 
Bvenif  the  non-resident  rate-payers  had  been  admitted  to  vote^  the  rcault 


The  Kiwo 

V. 

The  GoYernon 

of  Sancforo 

Chapsl. 


(a)  CUcftctfer,  Bart.,  Rttd,  and  TrtmletU 
GoYCnMiTs,  &c.,  and  the  Atttim§y  GtneruL 

{h)  The  Auirney  Gtnerml  ▼.  The  Tweh4 
<imnun,  ^c.,  Dmnt  tmd  tOmt,  t  Atk.  212; 


and   raferred  to  in  the  Attomry  General  y. 
P«rikcr,3  Atk.  676,  and  1  Ves.  wn.  43. 

(c)  Antt,  173. 

(d)  Attorney  Gtmral  v.'fmktr,  3  Atk.  676. 
S.  C.  I  Ve».  48. 
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King*t  Bench,   of  the  election  would  have  been  just  the  same,  for  only  five  of  them  made 
any  claim,  and  Mr.  Gregory  had  a  nuyority  of  seven. 


Th«  KxNo 

The  Governors       Sir  F,  Pollock  and  Rogers^  in  support  of  the  rule. — The  force  of  the  recent 
ofSANDFORD    dccision  in  R^x  v.  ilfo^At/er  (a)  must  be  admitted ;  but  the  objection  here  is, 
that  the  nomination  being  improper,  the  election  never  had  any  legal  com- 
mencement.    The  word  **  unicum**  obviously  means  more  than  the  privilege 
of  assenting  to  a  previous  nomination  by  ethers;  it  imports  unity  of  action, 
and  that  the  inhabitants  are  to  participate  in  the  nomination  itself,  or  at  all 
events  that  they  are  to  have  the  opportunity  of  expressing  thei^  opinions 
upon  it  at  the  very  time  it  takes  place.     There  is  no  proof  of  any  ancient 
usage  that  rate-payers  only  may  vote  at  the  election.    Lord  Hardxakktib) 
himself,   in   the  Attorney  General  v.  Parker,  said  there  was  no  proof  of 
any  usage  in  this  case.    The  declaration  of  Lord  HardwickCf  that  the  right 
of  voting  resided  in  the  inhabitants  paying  poor-rates  within  the  hamlet,  is  a 
mere  dictum,  the  right  itself  was  never  discussed  in  any  of  the  cases  referred 
to.     He  certainly  suggested  a  course  to  be  pursued  at  the  elections,  which 
has  been  pursued  up  to  the  present  time ;  but  that  is  not  enough  to  establish 
the  usage  contended  for.     There  can  be  no  valid  usage  in  this  case  for  per- 
sons paying  poor  rates  to  have  the  exclusive  right  of  voting,  because  the  cb^er 
was  granted  fifty  years  before  the  4e5d  EUz.t  by  which  statute  parishes  were  first 
regularly  assessed  to  the  relief  of  the  poor.    In  the  Attorney  General  v.  Neon 
xmnhe  (c),  Lord  Eldon^  observed  that  Lord  Hardtoicke  thought  that  in  determin- 
ing upon  the  validity  of  an  election  '*  he  was  not  to  state  rules  and  regulations 
for  the  future  conduct  of  a  parish."   If  there  was  no  such  custom,  as  alleged 
on  the  other  side,  in  the  time  of  Lord  Hardtdcke,  it  was  not  competent  to  the 
governors  or  the  inhabitants  to  restrict  the  right  of  voting  under  the  charter 
by  any  regulations  of  their  own.     In  Faulkner  v.  Elgar  (d),  where  the  ques- 
tion was  as  to  the  proper  mode  of  electing  a  perpetual  curate,  it  was  held 
that  the  parishioners  at  the  time  of  meeting  had  no  right  to  restrict  the  pri- 
vilege of  being  electors  to  the  payers  of  church-rates.     In  Arnold  v.  The 
Buhop  of  Bath  (e),  it  was  held,  that  an  allegation  of  a  custom  in  parishioners 
to  elect  a  curate  is  not  supported  by  proof  of  such  a  custom  in  parishioners 
paying  church-rates.  •  Bempde  y.  Johnstone  (J')  may  be  referred  to  for  an 
explanation  of  the  word  '<  inhabitants,''  namely,  that  they  are  those  who 
adopt  a  ' '  place  of  residence  with  a  fixed  purpose  of  remaining,  and  which 
cannot  be  referred  to  an  occasional  or  temporal  purpose  either  of  pleasure  or 
of  business." 

Lord  DsNMAN,  C.  J. — This  is  an  application  for  a  mandamus  to  the 
Governors  of  Sandford  Chapel,  to  compel  them  to  elect  a  chaplain,  on  the 
ground  that  the  election  which  has  taken  place  was  altogether  void,  and 
that  the  situation  is  now  vacant.  The  first  objection  ofiered  to  the  present 
appointment  is,  that  the  nomination  did  not  receive  the  assent  of  the  inhabit- 
ants in  the  manner  required  by  the  charter.  It  is  said,  that  by  the  words 
"  undcum  assensu  inhabitancium,"  it  is  clearly  directed  that  the  inhabitants 
themselves  are  to  take  part  in  the  nomination,  and  that  it  is  not  sufficient 

(a)  Ante,  173.  (d)  4  B.  h  C.  449. 

\b)  1  Ves.sen.43.  (•)  5  Bingh.316. 

<0  UVes.  1.  </)  3  Ves.201. 
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they  should  assent  to  It,  after  notice  that  it  has  already  been  made  by  the  King's  BiHch, 
governors.  I  think  there  is  no  weight  whatever  in  this  objection.  The  pri- 
vilege of  dissenting  from  the  nomination  after  notice  gives  the  inhabitants 
ample  control  over  the  nomination,  which  must  be  made  anew  if  they  disap* 
prove  of  it ;  and  gives  them  also  a  convenient  interval,  during  which  they 
may  make  inquiry  into  the  character  and  fitness  of  the  person  proposed  to 
tbem.  With  regard  to  the  class  of  individuals  to  whom  die  right  of  election 
is  intrusted  by  the  charter,  we  have  very  lately  decided  (a)  that  the  word 
« inhabitants'*  must  be  explained  by  the  circumstances  of  the  particular  case, 
by  usage,  or  the  context  of  the  instrument  in  which  it  is  found.  The  usage 
in  diis  case  has  been  for  those  only  who  are  rate-payers  to  elect.  It  is  said, 
tbis  usage  has  not  been  proved,  and  that  it  could  not  have  had  any  legal 
commencement,  because  rates  for  the  relief  of  the  poor  were  not  imposed 
until  fifty  years  after  the  date  of  this  charter.  But  I  apprehend  that  poor- 
rates,  or  something  very  like  them,  were  in  existence  many  years  before  the 
43d  of  Elizabeth  (6).  I  think  there  is  every  reason  to  suppose  that  the  usage 
was  proved  before  Lord  Hardwicke,  and  that  the  same  point  which  is  now 
raised  was  in  issue  before  him  ;  and  it  is  not  disputed  that  the  practice  at 
these  elections,  ever  since  the  decrees  pronounced  by  him,  has  been  in  strict 
conformity  with  his  directions. 

Williams,  J.  (c) — I  see  nothing  in  the  words  "  undcnm,  &c."  to  shew  that 
the  acts  of  nomination  and  assent  are  to  go  on  together  pari  passu  ;  nor  has 
any  usage  been  set  up  in  support  of  such  a  construction.  All  the  usage 
indeed  is  against  it.  I  quite  agree  with  the  observations  of  my  lord  upon 
the  proper  rule  for  the  interpretation  of  the  word  '*  inhabitants ;"  and  am  of 
opinion  that  the  validity  of  this  election  stands  unimpeached. 


(a)  Bex  V.  MtuJuUr,  ante,  173. 

(b)  See  27  Hen.  8,  c.  26;  5&  6  Edm.6, 
€.2 ;  5  EUg.  c.  3,  and  other  statates  in  the 
oilier  pert  of  the  nune  reign. 


Rule  discharged  {d), 

(e)  lAttledmle,  J.  was  absent  from  illnesi ; 
Coleridge,  J.  sat  in  the  Bail  Cwrt, 
((f)  See  the  preceding  case. 


PRACTICE  TO  BE  OBSERVED  ON  TRIALS  FOR  FELONY, 
WHERE  THE  PRISONER  HAS  COUNSEL. 

At  a  meeting  of  the  Judges,  for  the  purpose  of  choosing  the  Spring  Cir- 
coits  of  1837,  {lAttledale,  J.,  Bosanquet,  J.,  and  Coleridge,  J.,  being  absent 
from  indisposition),  the  following  course  of  practice  on  criminal  trials  was 
laid  down^  in  consequence  of  the  recent  act  for  allowing  prisoners,  indicted 
for  felony,  to  make  fuU  defence  by  counsel. 

1.  That  where  a  witness  for  the  crown  has  made  a  deposition  before  a 
magistrate,  he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel, 
be  asked  whether  he  did  or  did  not,  in  his  deposition,  make  such  or  such  a 
statement,  until  the  deposition  itself  has  been  read,  in  order  to  manifest  whe- 
ther such  statement  is  or  is  not  conuined  therein ;  and  that  such  deposition 
must  be  read  as  part  of  the  evidence  of  the  cross-examining  counsel. 
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2.  That,  after  such  deposition  has  been  read,  die  priscmer's  connsd  may 
proceed  in  his  cross-examination  of  the  witness  as  to  any  supposed  contradic- 
tion or  variance  between  the  testimony  of  the  witness  in  Court  and  his  former 
deposition ;  after  which  the  counsel  for  the  prosecution  may  re-examine  tbe 
witness,  and  after  the  prisoner's  counsel  has  addressed  the  jury,  will  be  en- 
titled to  the  reply.  And  in  case  the  counsel  for  the  prisoner  comments  upon 
any  supposed  variance  or  contradiction,  without  having  read  the  deposition, 
the  Court  may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution  wiU 
be  entitled  to  reply  upon  it. 

S.  That  the  witness  cannot,  in  cross-examination,  be  compelled  to  answer 
whether  he  did  or  did  not  make  such  or  such  a  statement  before  the  magis- 
trate, until  after  his  deposition  has  been  read,  and  it  appears  that  it  contains 
no  mention  of  such  statement.  In  that  event,  the  counsel  for  the  prisoner 
may  proceed  with  his  cross-examination :  and  if  the  wimess  admits  such 
statement  to  have  been  made,  he  may  comment  upon  such  omission,  or  upon 
the  effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  witness  denies 
that  he  made  such  statement,  the  counsel  for  the  prisoner  may  then,  if  such 
statement  be  material  to  the  matter  in  issue,  call  witnesses  to  prove  that  he 
made  such  statement.  But  in  either  event,  the  reading  of  the  deposition  is 
the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be  entitled 
to  reply. 

4.  If  the  only  evidence  called  on  the  part  of  the  prisoner^  is  evidence  to 
character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply,  it 
will  be  a  matter  for  his  discretion  whether  he  will  use  it  or  not.  Cases  may 
occur  in  which  it  may  be  fit  and  proper  so  to  do. 

5.  In  cases  of  public  prosecutions  for  felony,  instituted  by  the  crown,  the 
law  officers  of  the  crown,  and  those  who  represent  them,  are,  in  strictness, 
entitled  to  the  reply,  although  no  evidence  is  produced  on  the  part  of  the 
prisoner. 


£ND  OF  HILARY  TERM. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT    OF    KING'S    BENCH 

AND 

BAIL  COURT, 

IN 

Easter  Term,    1837. 


Bail  Court, 


Fox  V.  M'CULLOCH. 

ISSUE  was  joined  in  this  cause,  which  was  a  London  cause,  on  the  8th  issue  wu  joined 
Jygmi  last,  and  no  notice  of  trial  had  been  given.     On  the  25th  October  JM^fjII^tS"** 
the  plaintiff  obtained  a  writ  of  trial.    In  Hilary  Term  the  defendant  had  a  piAiouir  obtained 
rule  mit  for  judgment  as  in  case  of  a  nonsuit.  H^rofuua  iu 

OetoUr,  but  no 

Heaton^  in  that  term,  shewed  cause,  and  contended  that  the  rule  was  ^^.^g^^** 
moTed  for  too  early ;  fFingrove  ▼.  Hodton  (a),  Heale  ▼.  Cwtis  (6),  WUUams  that  die  defend- 
r.  Edward,  (c).  -r^iot- 

menC  as  in  case  of 

Chiiiont  contrd,  contended  that  it  was  not  too  early,  being  a  town  cause.  tJ^"**^***^ 
He  referred  to  a  case  decided  in  this  Court  by  Liitledale,  J.,  not  reported  ((f), 
ind  argued  that  the  rule  of  Hilary  Term,  2  Will»  4,  I.  70  (f),  making  it 
unnecessary  to  enter  the  issue,  had  altered  the  practice  in  these  cases,  and 
that  at  any  rate  it  was  not  too  early  after  the  plaintiff  had  obtained  a  writ  of 
trial 

Patteson,  J. — As  the  Court  of  Exchequer  have  taken  time  to  consider 
this  question  (/),  I  shall  wait  for  their  decision. 

Cur.  adv.  vult, 

Williams,  J.,  this  term,   (May  2d,)  gave  judgment. — This  was  a  case 
argued  before  my  brother. Pa/^ejoA  last  term.     Issue  was  joined  on  the  8th 

(a)  4  Tyr.  328  ;  2  Dowl.  P.  C.  379.  (d)  The  case  of  Rohinton  v.  Taylor,  3 

(fr)  5   Dowl.  P.  C.    294;    2  Meei.  &  Har.  &  Wol.  M.  T.  1836. 

Welt.  76.  («)  1  Dowl.  P.  C.  192. 

(e)  1  Cr.  M.  &  Rob.  683 :  3  Dowl.  P.  C.  (/)  la  the  cats  of  Gough  v.  Whiu,  I 

183;  5Tjr.l77.  Mur.  &  Hurl. 
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Bail  Court, 


Fox 

M'CULLOCH. 


of  AugHit^  no  notice  of  trial  was  given,  and  application  was  made  in  K^ory 
Term  for  judgment  as  in  case  of  a  nonsuit.  My  brother  Paituon  has  consi- 
dered the  case,  and  has  also  conferred  with  the  other  judges  on  the  subject. 
It  was  supposed  that  the  late  rule  had  made  some  difference  as  to  the  prac- 
tice in  these  cases,  but  my  brother  Patteson  says,  that,  on  consideration,  he 
thinks  it  has  not,  and  that  therefore  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  moved  for  in  HUary  Term,  was  premature.  This  rule  must  there- 
fore be  discharged. 

Rule  discharged,  without  costs  (a). 

(a)  S6e  the  next  cue,  and  alio  Robint  ▼.  Eoit,  ante,  74,  and  Reoett  v.  Hutchintom,  pMt, 
T.  T.  1837. 


luae  was  joined 
in  Ftiruarf,  and 
the  next  day  the 
plaiutiir  obtained 
an  order  for  a 
trrit  of  trial.    No 
notice  of  trial  tras 
glvfo,  and  terenil 
days  on  which 
the  ftherlff  held 
b  is  Court  ijaaaed 
by:wH«tf.tbata 
ntle  for  judgment 
aaineaaeofanon- 
•uit  could  not  be 
moved  for  in 
EMter  Tnm, 


Stacet  v.  Jeffrys. 

JSSUE  was  joined  in  this  cause  on  the  2d  February  last,  which  was  in 
Hilary  vacation.  On  the  8d  February,  the  plaintiff  obtained  an  order  to 
try  the  cause  before  the  sheriff.  The  sheriff  had  since  held  several  courts 
for  the  trial  of  causes,  but  no  notice  of  trial  had  been  given.  In  this  term  a 
rule  niti  for  judgment  as  in  case  of  a  nonsuit  was  obtained ;  against  which 

Archboldt  shewed  cause. — There  having  been  an  order  to  try  this  cause 
before  the  under-sheriff  will  not  distinguish  it  from  any  other  case,  and  this 
rule  is  therefore  moved  for  too  early ;  Hark  v.  JViUon  (6),  Butterworth  v. 
Crabiree(c)^  Wright  v.  Skinner  (jd)» 

George,  contrd. — ^The  plaintiff,  by  obtaining  an  order  to  try  the  cause  before 
the  sheriff,  has  taken  a  step  in  the  cause,  and  therefore  has  no  right  to  allow 
several  days,  when  he  might  have  tried  the  cause  before  the  sheriff  to  pass 
by  without  proceeding.  There  was  a  case  argued  last  term  in  the  Court  of 
Exchequer,  of  Gough  v.  White  (e),  as  well  as  the  case  of  Fax  v.  M'Culloch  (/), 
argued  last  term  in  this  Court,  in  neither  of  which  judgment  has  yet  been 
given.    Those  judgments  will  affect  the  present  case. 

'  Cur,  adv.  vuU, 


Williams,  J.  afterwards  {May  8th,)  gave  judgment. — ^Tbe  fiicts  of  this 
case  are  similar  to  those  of  the  case  of  for  v.  M^CuUoch,  in  which  I  con- 
sulted with  my  brother  Patteson.  I  have  no  doubt  but  that  this  case  must 
be  governed  by  that  decision,  and  this  rule  must  therefore  be  discharged,  but 
without  costs,  as  it  was  a  question  of  some  doubt. 


Rule  discharged,  without  costs. 


(ft)  1  Gale.  139 ;  3  Dowl.  P.  C.  658. 
(c)  3  Dowl.  P.  C.  184 ;  1  Cr.  M.  &  Rot. 


619;  6Tvr.  149. 
(d)  4  bowl.  P.  C. 


727;   2  Cr.  M.  & 


R08.746;  lTyr.&Gr.69. 
(e)  1  Mur.  &  Hurl. 
(/)  Ante  p.  183. 
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The  King  v.  Rattislaw. 


Bail  Court, 


^HIS  was  a  rule  to  shew  cause  why  a  certiorari  to  bring  up  an  order  of  i.  The  noUce  ra- 
the justices  of  Warwickshire,  made  at  the  last  Midsummer  Quarter  Ses-  J" jj^Va.  pr^*  *' 
sioDs  in  the  matter  of  an  appeal  by  Rattislaw  against  the  overseer's  accounts  viou  to  removing 
of  the  parish  of  Rugby,  should  not  be  quashed.     Previous  to  the  certiorari  SJ^'tTQuilt^ 
being  obtained,  notice  was  given  to  one  of  the  justices  who  was  present  on  scMioni  by  €tt- 
the  hearing  of  the  appeal,  and  to  another  justice  of  the  county  who  was  not  gwra'totwojas- 
present.    The  certiorari  was  delivered  on  the  18th  Octo6er  last.     A  rule  to  tJce*  who  were 
shew  cause  why  the  certiorari  should  not  be  quashed  having  been  obtained  v'iMDtiie'order 
00  the  part  of  the  respondents  in  the  appeal  on  the  18th  January,  which  was  v»>  »•<>«• 
mHaaryTermhst,  ,.th^rr* 

tiormn,  on  tbA 

Wadt&igtont  in  that  term,  shewed  cause. — One  objection  made  to  this  ^^  wm'^ 
certiorari  is,  that  there  was  not  sufficient  notice  to  the  justices,  as  required  by  t^^^»  "»!  ^ 
Stat.  IS  G.  2,  c.  18^  s.  5,  one  of  those  on  whom  it  was  served  not  having  been  iuthouKh  the  ' 
present  at  the  Court  of  Quarter  Sessions  at  which  the  order  was  made*     It  <*i«c«»o«»  *» 
is  sabmitted,  however,  that  there  was  sufficient  notice,  and  that  notice  to  any  « fn$h  tntUnn 


two  justices  of  the  county,  whether  present  or  not,  was  sufficient,  the  order  ^^^ 
being  the  order  of  all  the  justices  of  the  county,  and  not  of  those  only  who     3.  Theie- 
were  present.     Even  if  this  was  not  sufficient  notice,  still  it  is  now  too  late  •poodenti  in  m 
to  make  this  objection.    The  cfr/iorart  was  delivered  on  the  18th  October  thnnier^ju- 
last,and  all  Michaelmas  Term,  and  a  great  part  of  the  present  term,  has  ticeawmwie, 
been  suffered  to  elapse  before  this  rule  was  moved  for.    The  object  of  this  gronod  of  oL 
delay  has  been  to  allow  the  six  months  to  expire  within  which  time  a  cer-  i^^^!^^  **^ 
^orari  must  be  moved  for,  and  so  to  prevent  a  fresh  certiorari  being  granted 
if  this  is  set  aside,     lliat  is  a  hard  case  on  the  parties  really  interested  in 
thu  appeaL     These  objections  ought  moreover  all  to  have  been  made  on  the 
rule  mn  to  grant  the  certiorari.    Another  ground  for  discharging  the  present 
rule  is,  that  it  is  not  competent  to  the  respondenu  in  this  appeal,  who  are 
third  persons,  to  make  any  objection  to  the  sufficiency  of  the  notice  to  the 
justices.    The  case  of  Daniel  v.  PhitUps  (a)  is  an  analogous  case  to  support 
that  position  (6). 

MUkr  and  Daniel,  contrd, — The  act  is  express  that  notice  must  be  given 
to  two  justices  who  made  the  order,  and  it  cannot  possibly  be  contended  that 
a  justice  who  was  absent  made  it.  The  case  of  The  King  v.  NichoUs  (c) 
is  an  answer  to  the  point  made  of  the  deky  in  applying  for  the  present  rule. 
Tke  King  v.  Wakefield  (d)  is  to  the  same  effect.  The  case  of  The  King  v. 
The  Justices  of  Kent  (e)  bears  in  some  respects  on  the  present,  and  is  a  strong 
case,  being  one  of  fraud.  The  King  v.  The  Justices  of  Sussex  (/)  shews  the 
necessity  of  the  notice  being  given  as  directed  by  the  act.  It  does  not 
appear  but  that  the  rule  for  the  certiorari  was  absolute  in  the  first  instance, 
so  that  it  may  have  been  impossible  for  the  respondents  in  the  appeal  to 
have  shewn  cause  against  it«    The  case  of  Daniel  v.  Phillips  does  not  apply, 

(«)  4  Tenn  Rep.  499.  (e)  5  Tenn  Rep.  281,  n. 

.  (6)  There  were  other  poinU  argued,  which  (d)  1  Burr.  488. 

\t  a  nnneGenar?  to  notice,  at  they  were  not  (•)  3  Bam.  &  Adol.  260. 

'tecided  by  the  judgment  given.  (/  )  1  M.  &  Sel.  831,  734. 
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Btti  Court.     ^  ^®  respondents  on  whose  behalf  the  present  rule  was  obtained  were  the 

v#v^^        persons  really  interested  in  this  matter,  and  cannot  be  considered  as  third 

The  Kino      persons.    The  justices  themselves  may,  moreover,  have  been  interested  to 

Rattislaw.     support  their  own  order,  and  the  intention  of  the  act  of  parliatnent  was 

clearly  to  give  them  the  opportunity  to  do  so. 

Cur.  ado,  vuU. 

Patteson,  J.  this  term  (April  26th)  gave  judgment. — This  was  a  case 
argued  last  term  on  a  rule  to  shew  cause  why  a  certiorari  should  not  be 
quashed.     The  certiorari  was  to  remove  an  order  of  Quarter  Sessions.     The 
certiorari  had  been  issued  and  served,  and  the  motion  for  quashing  it  was 
made  on  the  ground  that  the  original  notice  of  the  apjdication  for  the  cer- 
tiorari was  incorrect,  as  it  had  been  wrongly  served.     The  notice  had  been 
previously  served  on  one  of  the  justices  who  was  present  at  the  hearing  of 
the  case  by  the  Court  of  Quarter  Sessions,  and  on  another  justice  who  was 
not  present.     Now  the  statute  IS  Geo.  2,  c.  18,  s.  5,  provides  that  no  writ 
of  certiorari  shall  be  granted  '*  unless  it  be  duly  proved  on  oath  that  the  said 
party  or  parties  suing  forth  the  same  hath  or  have  given  six  days'  notice 
thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them,  by  and  before 
whom  such  conviction,  judgment,  order,  or  other  proceedings,  shall  be  so 
had  or  made,  to  the  end  that  such  justice  or  justices,  or  the  parties  therein 
concerned,  may  shew  cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing 
or  granting  such  certiorari.*'    The  contention  on  this  rule  was,  whether  the 
notice  had  been  sufficiently  served  within  the  meaning  of  that  act.     Mr. 
Wadiington  argued  that  it  had  been,  and  was  obliged  to  contend  that  it 
would  have  been  sufficient  to  have  served  it  on  any  two  justices  of  the 
county.     That  is  a  very  strong  proposition.     I  have  not  been  able  to  find 
any  authority  on  the  point,  yet  I  am  satisfied  that  the  meaning  of  the  act  is, 
that  the  service  should  be  on  two  of  the  justices  by  whom  the  order  was 
made,  and  who  were  present  at  the  time.     In  this  case  one  of  those  served 
was  not  present,  and  therefore  I  think  the  service  was  bad.    There  were 
several  other  objections  argued,  which  it  is  not  necessary  to  determine,  as 
the  rule  must  be  made  absolute  on  this  point.    There  was,  however,  one 
argument  raised  against  the  present  rule,  namely,  that  at  all  events  it  was  now 
too  late  to  make  this  objection  to  the  service  of  the  notice,  and  against  that 
argument  the  case  of  The  King  v.  NichoUs  was  cited.     On  the  authority  of 
that  case,  (without  deciding  that  in  all  cases  such  a  motion  may  be  made 
afler  anjf  lapse  of  time,)  I  think  that  this  motion  was  not  too  late.    In  that  case 
a  rule  niei  for  a  certiorari  was  obtained  in  Hilary  Term,  no  notice  having 
been  given  to  the  justices  before  obtaining  the  rule.    The  rule  was  obtained 
on  the  dd  February^  was  argued  and  made  absolute  on  the  10th,  no  cause 
being  shewn;   so  that  more  than  six  days  elapsed  between  the  time  of 
moving  for  the  rule  and  making  it  absolute.     In  Easter  Term  following 
a  motion  was  made  to  quash  the  certiorari^  but  the  Court  said  that  the  practice 
had  been  to  give  the  notice  before  moving  for  the  rule  nisi.     Now  though  it 
does  not  appear  from  the  report  of  the  case,  that  the  objection  of  the  motion, 
having  been  too  late  was  made,  yet  it  is  clear  that  it  must  have  been,  and 
the  Court  said  that  the  rule  nisi  was  not  notice  to  the  justices,  and  then 
quashed  the  certiorari.    That  case,  therefore,  is  directly  in  point,  and  this  rule 
must  be  made  absolute.  There  was  also  another  argument  raised,  namelyi  that  it 
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wu  not  competent  to  the  respondents  in  the  appeal  to  object  to  the  suflSciency  ^u  CaurL 

of  the  notice  to  the  justices  ;  but  I  cannot  tell  but  that  they  (the  justices)  may  ^^/V 

be  iojuredy  and  may  have  wished  to  support  their  own  order.  '^^  K*"® 


Rule  absolnte. 


t?. 

BATTtBLAW. 


Carter's  Bail. 

'DUSBY  opposed  these  bail,  and  objected  that  the  affidavit  of  justification  i^i  allowed  to 
stated  they  were  ••  possessed"  of  certain  property,  which  was  not  in  J"»^'y  ''V***^** 
conformity  to  the  rule  of  T.  T.  1  Will,  4,  3 (a).     He  objected,  that  as  the  tifictuo^dui  Jw" 
defendant  had  elected  to  proceed  under  that  rule,  and  the  affidavit  was  bad,  ~n^*»"»  ^*?!  '•'« 

1       I      «     .1  1 1  *         11  -1  •        .V»  11  1     .  form  given -In  th» 

tfait  the  ban  could  not  now  be  allowed  to  jusufy  at  all,  and  cited  Penson's  rui«  of  h.  t.  i 
lwl(*>  w^-*- 

KnowUif  amtri,  admitted  the  irregularity  of  the  affidavit,  but  contended 
that  the  only  consequence  was,  that  the  defendant  would  not  be  entitled  to 
the  costs  of  justifying  if  the  bail  were  allowed. 

Williams,  J. — I  have  no  doubt  but  that  the  bail  may  justify  (c). 

The  bail  were  then  examined  and  allowed. 

(a)  I  DowL  P.  C.  103.  (e)  Bnt  lee  Anon.  I  Dowl.  P.  C.  160,  aad 

(b)  1  Uar.  &  Wd.  663  ;   4  DowL  P.  C.       Cripp^t  bail,  post,  7.T.  1837. 

(87. 


Do£  d.  Law  v.  Roe. 

SfMIRKE  moved  for  judgment  against  the  casual  ejector.     The  action  in  ejccunent, 

was  brousrht  for  a  forfeiture  by  non-payment  of  rent  due  at  Ckristnuu  ^*»*"  the  lenont 
lat    The  premises  sought  to  be  recovered  was  a  house  m  Great  Ormond  foand,  aud  it 
Stmt,  which  was  shut  up,  and  the  shutters  closed,  so  that  it  was  impossible  ^'^  !^'*T!t 
to  ascertain  whether  there  was  furniture  mside^  or  any  sufficient  distress  for  the  preniset 
the  rent.     The  premises  had  been  watched  ever  since  Ckriitmas,  and  the  ^n^nJ^^jUje©  of 
tenant  could  never  be  met  with,  nor  was  it  known  where  he  was.     The  the  declaration, 
declaration  had  been  stuck  up  on  the  ouUide  of  the  house,  and  it  was  sub-  ^^'premlLSi!  ra 
mitted,  that  as  it  could  not  be.  sworn  positively  that  the  house  was  empty,  so  held  eufficieut  for 
as  to  proceed  as  on  a  vacant  possession  (d),  that  this  rule  might  be  granted,     ja^g^^  ^ 

Williams,  J — You  may  take  a  rule  nwf,  to  be  served  in  the  same  way  as 
the  deckration  was. 

Rule  RMt  granted  (e). 

(i)  Savage  v.  Dent,  2  Strange,  1064.  («)  See  the  cue  of  Doe  d.  Smith  v.  Roe, 

aute,  69. 
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BaiiCmirt. 


Edmonds  v.  Fletcher. 


Ao  iDtwpiMder  TK^   H.  WATSON^  OD  the  20th  of  JprU,  appeared  for  the  execution  ere- 
i^Hiuly^T^  *  ditor  on  a  rule  obtained  by  Bare  last  term  for  the  sheriff  of  fTamp- 

bat  out  decided  ,^>^^  Under  the  Interpleader  Act,  1  &  2  Wiil.  4,  c.  58,  s.  6  ;  and  on  account 
when  the  escco- '  of  what  appeared  on  the  affidavits,  consented  to  abandon  his  execution. 

tloo  creditor  coo- 
sented  to  ebendos 

hiseieciiUoo:  the  Wordiwortk,  fot  the  claimant,  asked  for  costs,  submitting  that  it  appeared 
^^  il^  ^  ^^^  ^^®  affidavits  that  the  execution  creditor  ought  long  ago  to  have  diico- 
thecoeuofthe  vered  that  the  property  seized  belonged  to  the  claimant,  and  to  have  there- 
^';^n:::^  *>'«  abandoned  his  execution. 

Williams,  J. — I  do  not  think  that  that  is  any  ground  at  all  for  granting 
costs.  The  abandonment  of  the  execution  now  is  as  early  as  can  be  required. 


Rule  accordingly. 


Whatmore  V.  Nichols. 


^Anoie In  the  fpHIS  was  an  application  to  set  aside  a  demurrer,  on  the  ground  that  the 

nu  denarrer,  set-  uotc  in  the  margin  did  not  comply  with  rule  2  /f.  T.  4  WUl,  4  (a), 

ting  oat  mooe  jjjg  demurrer  was  a  general  demurrer  to  a  declaration  in  an  action  for  a 

rer  in  the  manner  libel.     In  the  margin  it  was  Stated,  '*  The  causes  of  demurrer  are,  &c."  set- 

morra^beid^  '^°S  ^"^  various  causcs,  somcwhat  in  the  way  that  causes  of  special  demurrer 

•afficienUy  to  are  Stated  in  the  body  of  a  demurrer.'    It  was  not  stated  that  the  defendant 

TeutZ  trau I.  uitended  to  reply  on  either  of  them  in  argument. 

E.  Perry. — The  case  of  Lkidus  v.  Pound  (6)  is  a  case  in  support  of  this 
application. — [WilUams^  J.— That  case  only  decides  that  the  rule  of  Court 
applies  to  special  as  well  as  to  general  demurrers.  The  only  argument  that 
I  there  find  urged  is,  that  the  rule  does  not  apply  to  special  demurrers.}-' 
In  this  case  there  is  no  matter  of  law  stated  which  it  is  intended  should  be 
urged.  If  a  party  is  to  be  allowed  thus  to  state  the  causes  of  demurrer  in 
this  case,  he  would  be  allowed  to  state  them  in  the  same  way  in  the  margin 
to  a  special  demurrer,  and  so  would  deprive  parties  of  the  benefit  of  the  rule 
of  Court. 

Williams,  J. — What  is  stated  amounts  merely  to  this,  that  the  party  has 
stated  too  much.  I  do  not  see  how  I  am  to  say  this  is  a  nullity,  because  the 
party  has  not  pointed  out  on  which  of  these  several  matters  he  relies.  The 
utmost  that  can  be  said  is,  that  he  has  done  more  than  is  required. 

Rule  refused. 

(«)  2  Dowl.  P.  C.  304.  (ft;  1  Mar.  &  Horl.  27 ;  2  Mecs.  &|Welf. 

240;  5  Dowl.  P.  C.  459. 
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Bail  Court. 

KiDD  V.  Davis.  ^^v^ 

A  RULE  fiMt  was  -ffranted  last  term  to  set  aside  the  notice  of  a  declaration.     *•  ^  »«d»yit 
A       4»» ,....  ,  .  i/«iii*i  •woTD  before  Uie 

An  amdaTit  m  opposiuon  to  the  rule  was  sworn  and  filed,  a  few  days  pre-  attompj  of  a  (wr. 
vioiw  to  the  present  term,  stating  that  the  affidavit  on  which  the  rule  nisi  was  JJi*|JJJJJ^°  ^'^ 
obtained,  was  sworn  before  a  commissioner  **  who  is  the  attorney  for  the  said  n«orj,  held  imki. 
defendant  in  the  cause."  No  appearance  had  been  entered  by  the  defendant.    <•  i^n^i  »pp«w 

^*  ''  desriy  by  iiffid*- 

vit,  ou  soch  an 

F.F.Lee^  on  shewing  cause,  took  a  preliminary  objection,  that  this  was  con-  ^jj!^*^  ^^^ 
tmy  to  the  rule  of  Court  H,  T.  2  WiU.  4, 1.  6  (a),  and  submitted,  that  although  attorDey  «as  u- 
that  rule  in  iu  terms  at  first  mentioned  the  attorney  an  the  record^  yet,  that  ^^^Jl"^^^ 
taking  the  whole  rule  together,  it  meant  the  attorney ybr  the  partyt  and  that  the  affidavit  waa 
tbe  constant  practice  was  so  to  construe  it. 

Mansely  contrh,  submitted  that  the  rule  was  confined  to  the  attorney  on  the 
record,  and  that  here  there  was  no  attorney  on  the  record,  no  appearance 
bsTing  yet  been  entered  for  the  defendant. 

Williams*  J. — I  think,  Mr.  Manself  that  this  case  is  within  the  meaning  of 
the  rule  (6). 

McoMel  then  submitted  that  the  case  of  BeavimofU  v.  Dean  (c)  shewed  that 
it  mast  expressly  appear  on  the  affidavit  in  opposition,  that  the  person  was 
attorney  for  the  party,  and  that  in  this  case  it  did  not  distinctly  appear,  inas- 
mach  as  the  affidavit  only  stated  that  the  commissioner  was  then  attorney 
for  the  defendant,  and  that  it  could  not  be  presumed  he  was  attorney  for  the 
defendant  two  months  previously,  when  the  rule  nisi  was  granted. 

F.  V.  Lee  submitted  that  it  must  be  assumed  he  was  attorney  for  the  de- 
fendant in  the  cause  from  its  commencement. 

Williams,  J. — I  think  it  ought  to  be  made  to  appear  clearly  on  the  affi- 
davit on  the  part  of  the  plaintiff,  as  it  is  his  objection,  that  the  commissioner 
was  attorney  for  the  defendant  at  the  time  the  affidavit  was  sworn. 

The  rule  was  afterwards,  by  consent,  made  absolute  without  costs. 

(a)  1  Dowl.  P.  C.  184.  ant;  68 ;  5  Dowl.  P.  C.  409. 

{b)  See  the  cases  of  Doe  d.  Grunt  ▼.  Roe,  (e)  4  Dowl.  P.  C.  354. 


Shearman  v.  Macknight. 

^HIS  was  a  rule  nisi  to  discharge  the  defendant  out  of  custody  of  the  she-     ^-  ^^  m«kiDs 
riff  of  Sussex^  on  entering  a  common  appearance.     By  the  affidavits  on  of  uhT'm^^' 
which  the  rule  nisi  was  granted,  it  appeared  that  the  defendant  was  arrested  "»«»«»«»•<<»««- 
at  nme  o  clock  m  the  mommg  on  the  3rd  otJpril,  and  was  taken  to  a  lock-up  ui«  defendut. 
house,  and  that  no  copy  of  the  capias  was  delivered  to  her  until  seven  o'clock  .u*'^*^*!**  1?!l. 

1_  .  rm  *r»  1         •         •  •    •  f  t  i    *"•  ^^'•'*  Will  QIS- 

the  same  evemng.  The  affidavits  in  opposition  were  contradictory,  and  stated  charge  uie  d«. 
tbe  delivery  of  a  copy  immediately  on  the  arrest  being  made.  fendantomnotioD. 
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BaU  Caitrtm 


Sbxarman 

0. 

Mackniobt. 


BiUl  shewed  cause. — ^This  rule  was  granted  on  the  ground  diat  the  sheriff's 
officer,  when  he  made  the  afrest,  did  not  comply  with  the  provisions  of  the 
Uniformity  of  Process  Act,  2  &  3  fVilL  4,  c.  39,  s.  4,  as  he  did  not  deliver  a 
copy  of  the  capias  to  the  defendant  ^  forthwith"  on  the*  arrest  beigg  made. 
But  it  is  submitted,  that  even  if  the  affidavits  in  opposition  do  not  prove  that 
a  copy  was  delivered  immediately  on  the  arrest  being  made,  yet  this  delivery 
at  seven  o'clock  in  the  evening  is  a  sufficient  compliance  with  the  terms  of  the 
act.  The  act  says,  that  the  person  making  the  arrest  **  shall,  upon  or  forth- 
with ader  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered 
to  every  person  upon  whom  such  process  shall  be  executed."  That  enact- 
ment means  that  the  copy  shall  be  delivered  withm  a  reasonable  time  after  the 
arrest,  and  in  this  case  it  must  be  considered  to  have  been  done  within  such 
reasonable  time.  Supposing  however  that  there  has  been  an  irregularity, 
still  that  is  the  act  of  the  sheriff,  for  which  the  plaintiff  ought  not  to  be  de- 
prived of  his  security  of  bail.  The  defendant  ought  to  have  moved  for  an 
attachment  against  the  sheriff  instead  of  the  present  rule. — [^fVUUamSt  J. — Is 
not  the  sheriff  the  agent  of  the  plaintiff  in  making  the  arrest,  and  has  not  the 
plaintiff  his  remedy  over  against  the  sheriff  if  he  suffers  from  the  sheriff's 
irregularity  ?] — There  is  nothing  in  the  act  to  make  the  process  void  if  these 
provisions  are  not  complied  with ;  those  provisions  are  directory  only,  and  if 
not  complied  with,  will  not  have  the  effect  of  making  the  arrest  bad.  In 
Pocock  v.  Mason  (a),  the  Court  of  Common  Pleas  refused  to  discharge  a  de- 
fendant for  trifling  defects  in  the  process.     The  present  is  a  similar  case. 

Martin,  contrd, — ^The  Court  has  already  answered  the  objection  that  the 
defendant's  remedy  is  against  the  sheriff,  by  the  observation  that  the  latter  is 
the  plaintiff's  agent  in  making  the  arrest.  The  uniform  practice  has  been 
to  discharge  a  defendant  for  any  irregularity  in  making  the  arrest  (&}.  It  is 
clear  that  this  delivery  of  the  copy  of  the  capias  so  many  hours  after  the 
arrest  was  made,  cannot  possibly  be  a  delivery  forthxoUh  after  the  arrest. 
The  act  intends  that  the  arrest  and  the  delivery  of  the  coffias  should  be  con- 
temporaneous acts.  In  the  form  of  the  writ  given  in  the  schedule  to  the  act, 
the  word  **  forthwith"  is  omitted,  which  shows  still  more  the  intention  of  the 
legislature.  The  object  of  the  legislature  was,  that  a  defendant  on  his  arrest 
should  immediately  have  information  of  what  he  must  do  to  procure  his  free- 
dom, which  information  the  copy  of  the  capias  gives  him. 

Williams,  J. — The  first  question  is,  whether  or  not  I  am  satisfied  that  a 
copy  of  the  capias  was  delivered  to  the  defendant  at  the  time  of  the  arrest, 
or  within  such  a  time  afterwards  as  will' come  within  the  description  of  the 
term  *'  forthwith,"  and  I  think  that  on  these  affidavits  it  appears  that  there 
was  not  any  copy  so  delivered.  The  next  question  is,  how  I  am  bound  to 
interpret  the  term  "  forthwith"  in  this  act  of  parliament.  I  think  that  no  one 
can  doubt,  on  reading  the  act,  that  all  the  forms  prescribed  are  intended  to 
be  for  the  benefit  of  the  party  arrested,  and  therefore  it  is  incumbent  on 
those  executing  the  process,  to  comply  with  the  precise  directions  of  the  act, 
which  cannot  be  more  express.  The  act  directs  that  the  person  making  the 
arrest  *'  shall  upon  or  forthwith  after  the  execution  of  such  process,  cause 

(a)  1  Scott,  51. 

(b)  See  Hodgaon  v.  Towning,  ante,  63 ;  5  Dowl.  P.  a  4l(k 
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one  such  copy  to  be  delivered  to  every  perBon  upon  whom  such  process  shall      Bail  Cquru 
be  executed."    That  seems,  to  be  an  injunction  which  it  is  intended  should        ^^^\^^ 
be  imperative,  and  I  am  bound  to  suppose  that  there  was  some  good  reason      Sbxibmait 
for  the  enactment.     That  reason  is  apparent;  it  is,  that  the  copy  is  intended    Macknigot. 
to  be  left,  so  that  the  party  may  immediately  set  himself  in  motion  to  find 
bail  and  procure  his  liberty.     As  therefore  the  statute  prescribes  that  a  copy 
of  the  capiat  should  he  forthwith  delivered,  I  am  bound  to  give  that  construc- 
tion to  it  which  will  have  the  greatest  effect  for  the  ease  and  favour  of  the 
party  arrested.     The  statute  not  having  been  complied  with,  this  rule  must 
be  made  absolute,  on  tlie  terms  of  no  action  being  brought. 

Rule  absolute  accordingly. 


POYNDBR  V.  BlUCK. 

T^HIS  was  an  action  for  the  value  of  lead  supplied  to  the  defendant.     At     An  rxprcMion 

the  trial  in  the  Sheriff's  Court  in  London,  before  Mr.  Serjeant  Arabtn,  J^jebt  wm  xMt  ^ 

the  material  question  was,  whether  there  had  been  a  sufficient  acknowledg-  p«*d.it  wMvery 

.  •  •  .  ,         ,  /.I  i.1-     •       .  o  \   fit  it  ilioold  be, 

iDCDt  m  writing  to  take  the  case  out  of  the  statute  of  limitations.     Several  with  ocher  »ii«ht 
letters  of  the  defendant  were  relied  on  for  this  purpose ;  the  first  was  his  f^Pr*^**"!  ***^ 

1  ,.        .        ^  ,         t         1    .      .nriT  •         1  •  L  i_      Jn«  beeo  left  to 

answer  to  the  application  for  payment  by  the  plamtm  s  attorney,  in  which  he  a  jury  to  mj 
said  be  had  no  doubt  but  that  he  had  paid  the  account,  and  that  he  would  look  ^^^^y'^  ''^^^ 
for  the  receipt.     In  a  subsequent  letter,  in  answer  to  a  further  application,  ofU)«tdcbt,ioM 
he  said  that  the  repairs  of  a  house,  for  which  the  lead  was  wanted,  had  been  ont^oVthe^tuiut* 
done  under  the  direction  of  a  Mr.  Davis;  that  he  would  inquire  for  him  and  oritmitiiUoDs,*nd 
write  to  him  ;  that  to  the  best  of  his  recollection  Davis  bought  the  goods,  and  fouJd  uiiiVt  was, 
be  had  no  doubt  had  paid  the  account ;  and  that  if  by  chance  it  was  not  paid,  the  Court  granted 
it  was  very  fit  it  should  be.  At  the  trial  Mr.  Serjeant  Arabin  said  he  thought 
that  this  was  some  evidence,  though  slight,  to  go  to  the  jury,  to  take  the  case 
out  of  the  statute.     He  then  left  it  to  the  jury  with  a  caution,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  3/.  Zs.   A  rule  nisi  for  a  new  trial  having 
been  obtained, 

PkUt  shewed  cause. — In  this  case  there  was  some  evidence  to  go  to  the 
jury  of  a  written  acknowledgment,  and  therefore  it  was  a  matter  entirely  for 
^e  jury  to  decide  on. 

Ryland,  contrd. — It  is  a  question  of  law  merely  whether  this  was  an  ac- 
knowledgment of  the  debt,  and  it  ought  never  to  have  been  left  to  the  jury. 
In  the  case  o£  Knott  v.  Farren  (a),  there  was  a  stronger  acknowledgment,  yet 
the  Court  held  that  the  jury  were  warranted  in  negativing  it. — \JViUiams,  J. 
—But  in  that  case,  as  well  as  in  the  case  oi  Lloyd  v.  Mound  {b),  the  Court 
decided  that  it  was  a  question  for  the  jury  to  determincJ—Z/eZ/tn^f  v.  Shaw  (c) 
is  a  stronger  case  for  the  defendant,  and  is  an  authority  to  shew  that  evidence 
ss  slight  as  was  given  in  this  case,  ought  not  to  be  left  to  the  jury.  In  Snooke 
V.  Mears  (J)  a  stronger  admission  than  the  present  was  held  to  be  a  question 
for  the  Court  and  not  for  the  jury  to  determine.     WMppy  v.  Hillary  (e)  is  to 

(•)  4  Dow.  k  Ryl.  179.  (d)  6  Price,  63^. 

(ft)  2  Term  Rep.  760.  (t)  3  Barn.  &  Add.  399;   5  Car.  h  P* 

{e)  2  Taaot.  606 ',  I  Moore,  340.  209. 
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the  same  effect.  Birk  ▼.  Gye  (a)  and  Brydges  ▼.  Plumptree  (5),  decide,  that  the 
defendant  having  stated  that  he  had  the  receipt,  is  not  an  acknowledgment 

Williams,  J. — It  appears  from  the  note  of  Mr.  Serjeant  Arabin^  that  he 
doubted  whether  there  was  sufficient  evidence  for  the  jury ;  and  the  question 
now  is,  whether  there  was  suffkient  evidence  to  sustain  the  verdict.  As  to 
any  actual  promise  to  pay,  there  is  no  pretence  for  it,  nor  is  it  indeed  con- 
tended that  there  was.  The  expression,  "  I  will  see  Davis  or  write  to  him— 
I  have  no  doubt  he  has  paid  it — if  by  chance  he  has  not  paid  it,  it  is  very  fit 
it  should  be,"  is  by  no  means  an  unconditional  promise.  Then  comes  the 
other  question,  whether  sufficient  appears  on  the  letters  to  shew  that  the 
debt  is  still  unpaid,  from  which  the  law  will  imply  a  promise  to  pay,  and  to 
that  there  seems  to  me  the  same  answer.  The  first  letter  says  that  the  debt 
has  been  paid,  and  the  other  letter  is  rather  an  assertion  that  it  haa  been  paid 
by  some  one  else.  There  is  no  intimation  by  the  defendant  that  he  thinks 
the  debt  still  due.  The  reported  cases  certainly  run  very  near  each  other ; 
but  it  is  also  certain,  that  the  later  cases  shew  that  it  now  requires  stronger 
evidence  to  take  a  case  out  of  the  statute.  It  was  formerly  held,  that  a  slight 
acknowledgment  was  sufficient,  as  **  what  an  extravagant  bill  you  have  deli- 
vered me"(c}.  So  also  where  a  defendant  said  he  was  protected  by  the  sta- 
tute (d).  The  later  cases,  however,  do  not  go  to  that  extent,  and  I  think  here 
that  there  was  no  acknowledgment  that  the  debt  was  in  existence,  and  still 
less  that  there  was  any  promise  to  pay  it.  The  rule  must  therefore  be  made 
absolute  for  a  new  trial,  on  payment  of  costs. 

Rule  absolute  accordingly* 


(a)  4  Esp.  184. 

(ft)  9Dow.&Rvl.746. 

(c)  Lavfrene$  v.  Worrall,  Peake,  93. 

Id)  CoUmm  v.  Marah,  3  Taunt.  380;  Bryan 


T.  Horaman,  4  East,  509  ;  1  Smith,  125 ; 
6  Esp.  81 ;  Rowcroft  v.  LomasA  Mau.  &  Selw. 
457  ;  Leapir  ▼.  Tatton,  16  East,  420. 


Crosley  V.  Innes. 


1.  On  ft  rule  to 
stay  proceedings 
on  ft  bftil-bond. 
bail  ftbove  having 
been  pat  in,  it  is 
not  necesMry  Uiat 
it  shoold  appear 
on  cbe  affidftvit 
that  there  was  ft 
rule  Tor  tlie  allow- 
ftoce  of  bail. 

S.  The  affidavit 
of  merits  made  by 
the  defendant, 
stating  he  had  ft 
good  defence  ou 
the  meriu,  **  as  he 
was  ftdviied  and 
believed/' b  good. 

S.  The  Court 
will  not  order 
the  baal4>oud  to 
stand  as  ft  secu- 
rity, if  a  triftl  has 
not  been  lost  ftt 
the  time  the  rale 
MM  was  moved. 


A  RULE  was  obtained  on  tbe  21st  of  April  to  shew  cause  why  ihe  pro- 
ceedings on  a  bail-bond  should  not  be  stayed  on  payment  of  costs,  bail 
above  having  been  put  in  and  justified.  The  affidavit  of  the  defendant,  on 
which  it  was  obtained,  swore  that  bail  above  had  been  put  in  and  justified, 
but  did  not  state  that  there  had  been  any  rule  for  the  allowance  of  bail.  It  also 
stated  that  he  had  a  good  defence  to  the  action  on  the  merits,  **  as  he  was 
advised  and  believed  "  The  declaration  had  been  filed  conditionally  on  the 
7th  of  April,  and  notice  given  of  it  on  the  8th.  The  defendant  lived  more 
than  forty  miles  from  London. 

Mansel  shewed  cause  on  Friday  the  28th  of  April — It  is  not  sworn  suf- 
ficiently positively  that  the  defendant  has  a  good  defence  on  the  merits.  The 
affidavit  being  made  by  the  defendant  himself  and  not  by  his  attorney,  he  should 
swear  positively  that  he  has  a  good  defence  on  the  merits,  and  not  that  he 
is  advised  and  believes.    The  case  of  Roe  v.  The  Sherjf  of  Middlesex  (e)  is 

(0  IDowl.  P.C.S98. 
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u  express  decision  of  TatmioHf  J.  that  the  affidavit  must  be  positive.    The      ^uU  Court, 
cases  of  Tate  v.  Botfield  (a)  and  Lane  v.  Isaacs  (6),  also  shew  how  necessary        v^v/^ 

it  is  to  have  such  affidavits.     Worthington  v. (c)  is  an  almost  parallel       Cbosley 

case  to  the  present,  and  there  it  was  held  that  the  affidavit  was  insufficient.         IiTmes. 

It  wodd  be  impossible  to  assign  perjury  on  this  affidavit.     Another  objection 

is,  that  the  affidavit  should  state  that  there  was  a  rule  for  the  allowance 

of  bail.    The  King  v.  The  Sher^  of  Middlesex  {d)  shews  that  it  is  necessary 

there  should  be  such  a  rule ;  and  it  is  submitted,  therefore,  that  it  ought  to 

appear  on  this  affidavit  that  such  a  rule  was  drawn  up  and  served ;  Ellis  v. 

^oU»{e).    Should  the  Court  make  this  rule  absolute,  the  plaintiff  is  entitled 

to  have  the  bail-bond  stand  as  a  security,  as  a  trial  has  been  lost(/).     The 

defendant  would  have  been  entitled  to  eight  days  to  plead  afler  the  8th  of 

^fnl^  which  would  allow  fourteen  days'  notice  of  trial  to  be  given  for  the 

last  sittings  in  this  term,  which  are  on  the  6th  of  ikfay. 

HendersoHf  contrd,  was  stopped  as  to  the  two  objections  to  the  affidavit. — 
As  to  the  bail-bond  standing  as  a  security,  the  case  of  Stride  v.  Hill  {g)  shews 
that  it  is  necessary  the  trial  should  have  been  lost  at  the  time  this  rule  was 
moved  for.  Now  here,  the  eight  days  to  plead  expired  on  the  16th,  and  the 
fourteen  days  time  to  give  notice  of  trial  would  not  expire  until  the  dOth,  a 
day  which  has  not  even  now  arrived.  No  trial  can  therefore  have  been  lost 
at  the  time  this  rule  nisi  was  granted. 

Williams,  J. — As  to  the  point  on  the  affidavit,  I  do  not  see  how  the 
merits  could  be  stated  in  any  other  manner.  It  is  sworn  that  he  has  a  good 
defence  on  the  merits,  as  he  is  advised  and  believes.  If  a  person  knows  only 
the  &cts  of  his  defence,  and  does  not  know  the  law  as  applicable  to  theip, 
how  can  he  swear  more  positively  on  a  mixed  case  of  fact  and  law  ?  He 
most  take  advice  of  some  one,  and  I  do  not  see  what  more  he  could  state. 
If  be  were  to  swear  positively,  it  would,  in  fact,  be  saying,  if  1  am  rightly 
advised  as  to  the  law,  such  facts  make  a  good  defence.  As  to  the  other 
point  on  the  affidavit,  it  appears  on  the  affidavit  that  the  bail  has  justified, 
and  I  must  presume  that  every  thing  previous  was  rightly  done.  It  ap- 
pears that  the  plaintiff  had  not  lost  a  trial  at  the  time  this  rule  was  moved 
for,  and  therefore  the  rule  must  be  made  absolute  on  the  terms  of  the 
defendant  pleading  issuably  on  Monday  next,  and  taking  short  notice  of  trial. 

Rule  absolute  accordingly. 

(«;  3  DowL  p.  C.  218.  (e)  2  Cromp.  &  Mees.  143  ;  4  Tyr.  64. 

(*)  3  Dowl.  P.  C.  662.  (/)   Reg.  Gen.  H.  T.  2  FT.  4,  V. ;    1 

(e)  2  Cr.  Meet.  &  Ros.  316.  Dowl.  P.  C.  199. 

W  2  Dowl.  P.  C.  116.  ig)  1  Gale,  431 ;  4  Dowl.  P.  C.  709. 


Ex  parte  Fowke. 

^UTT  applied  to  the  Court  that  the  time  for  the  admission  of  Mr.  Fowke^     a  penon  wiio 
as  an  attorney  of  this  Court,  might  be  extended  vntil  Michaebnas  term  ^^^^of 

his  time  for  ad- 
mittioB  as  an  attorney,  on  th«  groond  of  ill  health,  may  be  allowed  a  farther  extension,  if  his  ilhufss  hai 
p«c  hiato  saefa  cspeoies  thet  he  is  unable  to  pay  for  his  admission. 
VOL.  III.  O 
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Bail  Court,  next.  He  had  regularly  passed  his  examination  and  received  his  certificate, 
^"^"^^  but  in  Michaelmas  term  last  (iVbr.  24th)  had  applied  to  the  Court  for  an  ex- 
Ex  parte  tension  of  the  time  for  his  admission  until  the  present  term,  on  the  ground  of 
ill  health  (a).  That  application  was  granted,  and  it  was  now  necessary  he 
should  apply  for  a  further  extension,  as  he  was  unable  to  pay  for  his 
admission  owing  to  the  expenses  he  had  been  put  to  during  his  illness.  He 
had  in  consequence  just  entered  into  an  engagement  to  serve  in  an  attorney's 
office  for  six  months  from  the  1st  o£  May^  and  when  that  time  was  expired, 
be  hoped  to  be  able  to  have  sufficient  to  pay  for  his  admission.  It  was  sub- 
mitted that  every  thing  having  been  regularly  done,  the  Court  would  grant 
this  application,  and  not  put  Mr.  Fowke  to  the  expense  and  inconvenience  of 
a  fresh  examination. 

Williams  J. — I  think,  under  the  circumstances,  the  application  may  be 
granted. 

Ordered  accordingly. 

(a)SeetherttleH.T.6fr.4.  I;  1  Har. & Wol. 638. 


Ex  parte  Nash. 

A  pmoD  may  be    JOUTT  applied  on  the  28th  of  April  for  an  order  of  the  Court  to  allow  the 

twMy,wh^i^*^  examination  of  Mr.  Nash  on  the  1st  of  Jlfoy,  for  the  purpose  of  being 

through  the  fault   admitted  as  an  attorney.     The  proper  notices  had  been  given  for  his  exami- 

anicies  ofderk-    nation  and  admission  this  term,  but  the  day  before  {April  27),  Mr.  Nask 

•hip  have  not  been  bad  reccivcd  a  uoticc  from  the  examiners  that  he  could  not  be  examined,  as 

^  '  his  articles  of  clerkship  had  not  been  properly  enrolled.     Mr.  Nash  stated 

that  the  non-enrolment  of  his  articles  was  entirely  the  fault  of  a  person  to 

whom  they  had  been  assigned,  and  not  at  all  of  Mr.  Nash  himself.    If  the 

present  application  were  not  granted,  Mr.  Nash  would  be  delayed  until 

Michaelmas  term  next  before  he  could  be  admitted. 

Williams,  J.  granted  the  application. 

Plait,  on  the  last  day  of  the  term,  asked  leave  for  Mr.  Nash  to  be  allowed 
then  to  give  notice  for  his  admission  next  term.  Since  the  above  order  for 
his  exaniination  had  been  obtained,  he  had  been  examined  and  had  obtained 
his  certificate  of  examination,  but  he  could  not  be  admitted  as  an  attorney,  as 
the  articles  of  clerkship  had  not  been  enrolled.  That  enrolment  could  now 
only  be  made  under  the  usual  annual  indemnity  act,  which  it  was  expected 
would  be  passed  within  a  few  days.  If  this  application  were  refused,  it 
would  be  necessary  for  Mr.  Nash  to  wait  until  Michaelmas  term  next  before 
he  could  be  admitted. 

Williams,  J.  granted  the  application. 

Ordered  accordingly  {a). 

(a)  See  £:c  parte  Abrahamt  and  Ex  parte  Batet,  pott,  T.T.  1837. 
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Baii\Caurt. 

Facer  v.  French  and  another. 

^HE  plaintiff  in  this  case,  which  was  an  action  of  trespass,  sued  as  a  pau-  ApiaiaUffMing 
per.  Notice  of  trial  was  given  for  the  last  assizes  for  the  county  of  ^^^f^^* 
Hertford^  and  the  cause  was  entered  for  trial,  but  on  the  second  day  the  of  thai,  wu  db- 
record  was  withdrawn.  It  appeared  by  affidavit  on  the  part  of  the  plaintiff,  J^Jil^^t^ ''*'**' 
that  after  he  arrived  at  Hertford  he  consulted  with  counsel,  who  said  he  nem6,  though 
ooold  not  safely  go  to  trial  without  amending  the  pleadings,  on  which  account  ^i^tM  i/m  ra- 
it was  that  the  record  was  withdrawn.  It  did  not  appear  what  the  nature  of  f,f*^^' 
the  amendment  required  was.  A  rule  having  been  obtained  to  shew  cause 
why  the  plaintiff  should  not  be' dispaupered,  on  the  ground  that  he  had  put 
the  defendant  to  expense  by  giving  notice  of  triali  which  he  did  not  counter- 
nMindj 

C  C.  Joaei  shewed  cause,  and  contended,  that  under  these  circumstances 
there  was  not  such  misconduct  on  the  part  of  the  plaintiff  as  would  induce 
the  Court  to  dispauper  him. 

CMitoiif  contrdt  was  stopped  by  the  Court. 

WuLiAifSy  J.— -The  plaintiff  might  have  made  application  to  the  judge  at 
the  assizes  to  amend  the  record,  and  then  the  judge  would  have  made  such 
order  as  he  thought  fit  as  to  the  costs ;  but  by  taking  the  parties  all  down 
to  the  assizes,  and  then  withdrawing  the  record,  he  has  put  the  defendant  to 
a  great  expense.    The  rule  must  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Reg.  Gen.  H.  T.  2  IT.  4, 1. 1 10 ;  I  Dowl.  P.  C.  198. 


Doe  dem.  Hunter  v.  Roe. 

Yy^VISON  moved  for  judgment  against  the  casual  ejector.    The  affidavit     Tbe  dedmUon 
stated  that  the  deponent  went  to  the  premises  soueht  to  be  recovered  *"  ejecttnettt  wu 
to  serve  the  tenant  m  possession,  Wuham  Henry  Cooper ^  and  asked  for  Mr.  who  denied  tbM 
Cooper^  when  a  person  answered  that  he  was  Mr,  Cooper.     The  deponent  bot~^Si?d«^'' 
then  gave  him  a  copy  of  the  declaration  and  the  notice,  when  he  said  that  his  acription  of  hit 
name  was  WUUam  Cooper,  and  that  he  took  care  of  the  house  for  WiUiam  J^^Ji  ta'ud 
Henry  Cooper,  who  was  from  home.    The  deponent  then  inquired  of  a  person  nodoabthe  wu 
next  door,  who  said  he  had  no  doubt  that,  from  the  description,  the  person  ^JJSi^mteif*'' 
the  deponent  saw  was  the  tenant  in  possession  himself. 

Wuj»iAMS,  J.  granted  the  rule. 

Rule  absolute. 


o  2 
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Bml  Court. 

v-^/^  Spenceley  V.  Shoals. 

iw^eto""!^*''  O*^  '^®  ^^'^  of  jFe&mary  last  the  defendant  had  an  order  for  further  time 
Mverai  mattcn,  to  plead,  which  expired  on  the  17th,    On  the  17th  he  took  out  a  sum- 

reul^^(f![ftV^^  ™®°*  ^®'"  ^®*^®  *^  P^^*^  several  matters,  returnable  before -a  judge  at  cham- 
uie  tin*  to  pidMi  bers  the  next  day  at  eleven  o'clock.  This  summons  was  served  before  nine 
Il^ebiwtte?*  o'clock  on  the  evening  of  the  17th.  The  next  morning,  when  the  judgment 
the  judgment  office  Opened  at  eleven  o'clock,  the  plaintiff  signed  judgment  as  for  want  of 
M  rJtHfofpm^  ^  V^^^  ^  ^^  having  been  obtained  to  shew  cause  why  this  judgment 
ceedin8s.K>  Uiat    should  HOt  be  sct  aside  for  irreffularity, 

the  plaintiff  caunot  ^  ^ 

•itn  judgment  as 

for  want  of  apiea.      Butt  shewed  cause.— The  defendant's  further  time  to  plead  having  expired 
on  the  17th,  he  was  bound  to  plead  on  that  day.     Not  having  done  so,  the 
plaintiff  was  at  liberty  to  sign  this  judgment  the  next  morning,  when  the 
office  opened.     The  summons  to  plead  several  matters  having  been  taken 
•  out  and  served,  does  not  act  as  a  stay  of  proceedings,  being  returnable  afler 

the  time  for  pleading  had  expired.  The  mere  taking  out  the  summons  is 
not  sufficient.  The  case  of  fVells  v.  Secret  (a)  differs  from  the  present,  as  in 
that  case  there  had  been  no  order  for  further  time  to  plead.  The  cases  of 
Byles  V.  Walter  {b)  and  Bebb  v.  Wale9{c\  where  a  summons  was  held  to  be  a 
stay  of  proceedings,  also  differ  materially  from  this  case.  In  those  cases  the 
summons  was  for  further  time  to  plead,  and  the  point  argued  was,  the  irre- 
gularity of  the  time  at  which  the  summons  was  made  returnable. 

Alfred  S.  DawUngt  contrdt  was  stopped  by  the  Court. 

Williams,  J. — I  think  that  the  case  of  Wells  v.  Secret  is  in  point  The 
pressure  of  the  argument  seems  to  me  to  be,  that  the  plaintiff  could  not,  on 
the  day  relied  on,  namely,  the  17th,  take  advantage,  in  the  only  office  where 
advantage  could  be  taken,  of  the  defendant's  default  in  not  pleading.  The 
defendant  then  took  out  a  summons  returnable  at  the  same  time  that  the 
office  opened,  at  which  the  plaintiff  could  Uke  advantage  of  the  defendant's 
default.  But  that  summons  acts  as  a  saving  of  the  defendant's  default,  and 
I  think  the  plaintiff  had  no  right  to  sign  the  judgment  witil  the  summons 
was  disposed  of. 

Rule  absolute. 

(a)  2  Dowl.  P.  C.  447.  (e)  5  Doirl.  P.  C.  458. 

(6)  2  Hsr.  &  Wol.  M.  T.  1836 ;  6  Dowl.  P.  C.  232. 


Ex  parte  Peterson. 

Order  made  for   |^1R  F.  POLLOCK  applied  for  an  order  to  the  examiners  to  examines 
ofl^^elwnasan  persou  for  his  admission  as  an  attorney,  they  having  refused  to  examine 

h^d^'^bllS***  ^'™*  **  ^^^^  doubted  whether  he  had  properly  served  under  his  articles. 
with  lea^'from  He  had  served  regularly  except  the  three  hist  months  of  his  time,  during 
i!ep"for  thJ^fT^  ^^^^^  ^'™®  ^®  ^*"  absent  by  his  master's  permission,  but  was  engaged 
nontiM.  which  Studying  law  and  attending  the  Courts  in  London,  After  his  time  expired 
wZl^m!!d^^r  ^®  served  his  master  for  eight  months  additional.    The  master,  in  his  an- 
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swen  to  the  questions  put  by  the  examiners,  had  stated  this  absence,  and     Bail  Court. 
that  it  was  with  his  consent  (a).     It  was  submitted,  that  the  more  correct        v^^/-^ 
course  for  the  examiners  would  have  been  to  examine  the  party  first,  and      ^'  ^^'^ 
then  to  have  made  him  apply  to  the  Court  before  he  was  admitted.     The 
case  of  £«  parte  Hubbard  (6)  was  cited. 

Williams,  J. — You  may  take  an  order.  Order  made. 

(a)SettlieMqoettioDt2Har.&  Wol.3.  (ft)  I  Dowl.  P.  C.  438;  and  tee  also 

El  parU  Ftctt.  1  Har.  &  Wol.  111. 

In  re  Hardwick. 

^£r££  applied  for  a  habeat  corpus  to  the  gaoler  o£  Plymouth,  to  bring  up     nieCovitwiu 
the  body  of  Hardwick,  for  the  purpose  of  being  committed  to  the  gaol  ^^^^^^{^ 
at  Brecon.    Some  years  since  Hardwick  had  been  committed  to  the  gaol  at  the  body  ofaperw 
Bream  to  take  his  trial  for  a  felony  committed  in  that  county,  and  he  after-  J^^J^J^!^^. 
wards  escaped.     He  had  since  been  convicted  of  another  felony,  was  sen-  feiooy,  for  Uie 
tenced  to  seven  years  transportation,  and  was  now  in  prison  under  that  unoiwif^I^ 
sentence  in  the  gaol  at  Plymouth.    The  present  application  was  made  on  the  iMvioiufeiooy. 
part  of  the  prosecutor  for  the  first  felony,  for  which  it  was  desired  to  try 
Hardtnick.     It  was  submitted  that  the  first  felony  might  perhaps  be  a  capital 
ODe;  and  that  at  any  rate  it  was  fit  he  should  be  tried  for  it. 

WiLLLAMs,  J. — I  think  I  cannot  interfere,  as  the  party  is  in  prison  under 
his  conviction. 

Rule  refused. 


ROXBURG  V.  CrESWELL. 

^DALL  moved  for  a  rule  to  discharge  the  defendant  out  of  the  custody  of    whrnadefend- 
the  Warden  of  the  Fleet,  under  the  rule  of  Court  H.  T.  2 IV.  4, 1. 88  (c).  "J^^f  ?« 

■HK  order  or  &  judso 

—The  defendant  had  surrendered  in  discharge  of  his  bail,  and  in  Oc/o6fr  last  for  hisdiKhnrxe 
had  obtained  an  order  ofGaselee,  J.,  for  his  discharge,  on  the  ground  that  ^^^^i^^"" 
he  was  supersedable,  because  the  plaintiff  had  not  declared  in  due  time.  raperMdabie,  and 
This  order  the  Warden  refused  to  obey,  as  it  did  not  agree  with  the  commit-  ^J^^*IJJ"  I"" 
ment,  the  defendant's  name  in  the  order  being  spelt  Cresmell  instead  of  »tnd  or  uppiyinr 
CremeU.     No  steps  had  been  since  Uken  to  rectify  the  order,  as  the  defend-  ^^^)did  ao- 
ant  was  afterwards  detained  at  the  suit  of  several  other  persons.    A  declara-  Uiing  forsix 
tion  had  this  term  been  delivered,  and  the  time  for  pleading  expired  on  this  ^ued'foraraie 
day  {May  2d).     It  is  submitted,  that  if  the  defendant  pleads,  or  takes  out  a  »^^^  ^^ 
summons  for  further  time  to  plead,  it  will  be  a  waiver  of  the  irregularity,  ch^e  under  Uie 
>o  as  to  prevent  the  defendant  applying  for  a  supersedeas.    In  the  case  of  5"^^^^^^  it^ 
Person  V.  RaaUng9{d)  it  was  held,  that  by  pleading,  the  irregularity  was  ^umA  thenppUca* 
waived.    The  same  rule  is  laid  down  also  in  Mr.  Tidd^i  Practice.    It  had  **•*- 
therefore  become  necessary  to  apply  for  the  defendant's  immediate  discharge 
under  the  rule  88^.  T.  2  IFA.'-^^WiUiams,  J.— You  may  take  a  rule  iim.]— • 

(e)  1  Dowl.  P.  C.  196.  (d)  1  Ewt,  77. 
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ROXBURO 

V. 
CSBSWBLL. 


Bail  Court.  I^  >"  submitted,  that  the  rule  may  be  absolute  in  the  first  instance,  and  unless 
it  is  so,  it  will  be  of  no  use  to  the  defendant,  as  he  must  plead  £o-day.  The 
rule  of  Court  is,  that  the  defendant  should  be  forthwith  discharged,  and  the 
Warden  ought  in  fact  to  have  discharged  him  without  requiring  the  order  of 
the  Court  The  Warden  has  given  his  certificate  that  there  was  no  special 
matter  by  which  the  defendant  was  not  entitled  to  his  discharge,  as  mentioned 
in  the  rule  of  ^.  T.  2  W.  4, 1.  87  (a).— {^iWiam*,  J.— Why  has  the  defend- 
ant laid  by  so  long  without  having  the  order  of  my  brother  Gaseke  cor- 
rected ?] — Because  it  was  of  no  consequence,  he  having  been  aflerwards 
detained  at  the  suit  of  several  other  persons.  He  has  also  been  obliged  to 
change  his  attorney. 

Williams,  J. — ^This  is  quite  a  new  application,  and  the  party  has  brought 
the  present  state  of  things  on  himself  by  his  delay.  He  had  better  apply 
again  by  summons  before  a  judge  at  chambers  to  get  discharged.  I  shall 
not  interfere  in  the  case,  but  application  may  be  made  to  the  full  Court,  ai 
it  is  a  novel  application. 

UdttU  then  asked  for  a  rule  nisi  for  a  supersedeas,  with  a  stay  of  proceed- 
ings in  the  meantime,  but  was  refused,  and  then  took  a  rule  ntit  for  a  super- 
\  singly. 


(a)  lDowl.P.C.194. 


On  making  s 
ml*  ateolnte,  no 
cante  being  chewn^ 
for  the  defendant 
to  plead  a  plea 
^■M  MrrwM  MA* 
riwMww,  the  HWt- 
ter  whereof  had 
arisen  more  f  liao 
eight  dajra  prevl- 
oosly,  the  Govt 
refuted  to  iniert 
In  the  rnle  that 
the  plea  might  be 
pleaded  without 
the  unal  affidavit. 


Powell  v.  Duncan. 

npHE  plaintiff  in  this  case  was  a  woman,  and  had  passed  at  different  times 
under  different  names.  The  action  was  case  for  darkening  ancient 
windows,  the  general  issue  was  pleaded,  and  notice  of  trial  had  been  given 
for  the  sittings  after  Hilary  term.  The  cause  however  had  not  been  tried. 
About  a  week  previous  to  this  application  being  made,  rumours  had  reached 
the  defendant  that  the  plaintiff  had  lately  been  married.  Inquiry  was  ac- 
cordingly made,  and  after  considerable  search  it  was  discovered  on  the  9th 
April  that  the  plaintiff  was  married  at  St,  Martin*s  in  the  Fields,  under  the 
name  of  Ann  Bush,  on  the  3d  of  April.  A  rule  was  obtained  on  the  SSd  of 
AprU  to  shew  cause  why  the  defendant  should  not  be  at  liberty  to  plead  the 
coverture  of  the  plaintiff  puM  darrein  continuance.  It  was  necessary  to  obtain 
this  rule,  as  by  the  rule  of  Court  (6),  it  was  directed  that  the  plea  should  be 
pleaded  within  eight  days  after  the  matter  thereof  arose. 

Thesiger  moved^  on  the  3d  of  May,  to  make  the  rule  absolute,  no  cause 
being  shewn ;  and  asked  the  Court  to  order  that  the  plea  might  be  pleaded 
without  the  usual  affidavit  that  the  matter  thereof  arose  within  eight  days  pre- 
vious (ft). 

Williams,  J. — I  cannot  introduce  those  terms  into  the  rule  now,  they 
ought  to  have  been  introduced  in  the  first  instance  ;  had  they  been  so  intro- 


(6)  Rule  2,  H.  T.  4  \V.  4 ;  2  Dowl.  P.  C.  313. 
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dnced,  the  plaintiff  might  perhaps  have  shewn  cause  against  the  rule.    The     Bail  Court. 
rule  must  he  made  absolute  in  ite  present  terms,  and,  if  necessary,  a  summons        v^^/-^ 
:  be  taken  out  to  get  the  terms  now  asked  for  introduced.  Powul 

DuffCAN. 

Rule  absolute. 


Dalton  V.  Tucker. 

'DERE  moved  for  an  attachment  for  non-payment  of  costs,  pursuant  to  a  on  moving  for  an 

rule  of  Court  and  the  Master's  allocatur,  on  an  affidavit  stating  that  ^"".^^["f 

the  original  rule  and  allocatur  had  been  shewn  to  the  party,  but  not  stating  coto,  puuoant  to 

Aat  a  copy  of  the  rule  had  been  left  with  him.     He   submitted  that  it  was  Tt  ««i  bJlJl^ 

sofficient  to  shew  that  the  party  had  knowledge  of  the  rule,  which  was  in  this  Uwt  a  copy  of  tht 

esse  done,  and  that  it  was  not  therefore  necessary  that  a  copy  should  be  left,  {he^^j/ud  it 

Is  not  •uffideot  to 

Williams,  J. — ^That  is  not  sufficient,  a  copy  must  be  left  with  him.  kMwiodge  of  the 

rale. 

Rule  refused. 


Story  t;.  Hodson. 

THIS  was  an  action  for  money  lent  &c.,  to  which  the  defendant  pleaded  The  comt  has  no 
the  Statute  of  Limitations  and  a  set-off.     The  cause  was  tried  before  ■"•??  p®*'"  , 

ovf r  tne  costs  or  a 

the  under-sberiff  of  Cumberland^  and  a  verdict  found  for  the  plaintiff  for  cause,  so  as  to 
1/.  1S#.  9A.     A  rule  having  been  obtained  to  shew  cause  why  the  plaintiff  u^orhiscortsT 
should  not  be  deprived  of  his  costs,  the  verdict  being  under  40f.;  because  uie  ver. 

diet  is  under  40f>y 
even  in  a  cause 

W.  H,  WatiOHy  shewed  cause. — The  Court  has  no  power  to  grant  this  ^'^^^"V''* 
rule.  The  only  power  to  make  such  a  rule  at  all  is  under  the  stat.  43  £/tz. 
&  6,  but  by  that  act  the  power  is  given  to  the  judge  who  tries  the  cause,  and 
this  cause  has  been  tried  before  the  under-sheriff,  under  the  provisions  of  the 
Stat  3  &  4  Will.  4,  c.  43,  s.  17.  If  the  Court  has  this  power,  independent 
of  the  statute  of  Elizabeth,  it  would  have  been  unnecessary  to  make  so  many 
applications  to  the  Court  under  the  authority  of  that  act.  The  cases  of 
Wardroper  v.  Richardson  (a),  and  Claridge  v.  Smith  (b),  shew  that  the  Court 
has  not  the  general  power  to  grant  this  rule,  as  in  those  cases  the  application 
would  have  been  made  to  that  general  power.  The  necessity  for  the  enact- 
loent  of  the  statute  of  Elizabeth  is  itself  an  argument  to  shew  that  the  Court 
has  not  this  general  power. 

Armstrong,  contrd. — ^There  is  no  doubt  but  that  the  under-sheriff  has  no 
power  to  grant  a  certificate  under  the  statute  of  Elizabeth.  Still  it  is  sub- 
mitted that  the  Court  has  power  to  make  this  rule  absolute ;  as  it  has  a 
general  power  over  all  causes  which  are  prosecuted  in  it,  so  it  has  conse- 
quently power  over  the  costs  of  those  causes. 

Cur.  adv.  vuU. 

(a)  1  Adol.  &  £U  75 ;  3  Nev.  &  Man.  683 ;  see  also  WilU  ▼.  haneridg;  3  Har»  & 
839.  Wol.  AT.  T.  1836, 

(h)  1  Har,  &  Wol.  667;  4  DowL  P.  C. 
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Bail  Court.  WiLLiAMS,  J.  afterwards  (May  8th)  gave  judgment. — ^This  was  an  appli- 
w^/^  cation  to  take  away  from  the  plaintiff  his  costs,  on  the  ground  that  on  the 
Story  (^jJ  h  gum  under  40<.  had  been  recovered.  This  application  is  made  on 
HoneoN.  ^^®  assumption,  and  it  seems  to  me  that  it  is  a  clear  assumption,  that  the 
sheriff  has  no  power  to  certify  to  deprive  the  plaintiff  of  his  right  to  costs. 
Whether  that  is  a  defect  in  the  act  of  parliament  giving  the  writ  of  trial  it  is 
not  for  me  to  say.  It  is  said  that  there  was  a  clause  giving  the  power  in  the 
original  bill,  which  was  struck  out  in  its  passage  through  parliament.  How- 
ever, there  is  no  doubt  that  the  sheriff  has  not  the  power,  and  it  is  also  clear 
that  a  certificate  under  the  statute  of  ERzabeth  to  deprive  the  plaintiff  of  his 
costs,  is  a  certificate  which  is  not  to  be  given  by  the  Court  but  by  the  judge 
who  tries  the  cause.  This  application,  therefore,  is  to  the  general  superin- 
tending power  of  the  Court  over  the  cause,  and  consequently  over  the  costs, 
as  the  sheriff  who  tried  the  cause  has  no  power  to  grant  the  certificate.  I 
was  not  furnished  during  the  argument  with  any  decision,  nor  am  I  aware 
of  there  being  any,  to  shew  that  the  Court  has  authority  by  its  own  power, 
(nor  is  there  any  provision  by  statute  to  give  the  power,)  where  the  proceed- 
ings are  before  the  sheriff,  to  deprive  a  party  of  his  costs,  merely  on  the 
supposition  that  the  Court  does  not  approve  of  the  proceedings.  The 
ground  and  foundation  therefore  of  this  rule  fails,  and  the  rule  must  conse- 
quently be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

RiGBY  and  others  v.  Walthew. 

It  was  iigracd  by  nPHIS  was  an  action  brought  by  the  surviving  trustees  of  the  Liverpool 
deed  thaterery  Building  Society,  on  a  bond  given  by  a  surety  for  Ford,  one  of  the 

bunding  Mdety  members  of  the  society.  By  deed  dated  in  December,  1825,  and  signed  by 
sbonid  ptiy  a  fixed  the  trustecs  and  by  every  member  of  the  society,  it  was  agreed  that  the 
long  M*h«  coiT  parties  should  be  associated  together  until  every  member  had  received  the 
Milhw^^^'  sum  of  120/. ;  each  member  was  to  pay  the  sum  of  12*.  every  four  weeks  as 
acriptiona  and  loug  as  he  was  a  member,  and  there  were  certain  fines  specified  for  non- 
b«  wntTdeJ^  ^  payment.  Every  member  was  to  receive  his  share  of  120/,  under  particular 
joint  property.  regulations.  By  one  provision  (the  1 3th)  it  was  agreed  that  all  fines,  sub- 
ttedSS^r***  scriptions,  redemptions,  and  premiums  paid  by  the  members,  were  to  be 
membar,  having  a  considered  joint  property,  and  were  to  go  to  the  augmentation  of  the  general 
for^i/mnn"  fund.  There  was  also  a  provision  that  any  member  might  retire  from  the 
ratioD  as  awo-  society  ou  Certain  terms  specified.  This  action  was  broueht  to  recover  the 
ftiko^varda  agraed  ^^*  monthly  subscription,  which  had  been  left  unpaid  by  Ford  for  some 
aboSdTl^'***  time,  as  well  as  a  large  sum  that  was  due  for  fines.  The  defendant  suffered 
be  a  member,  and  judgment  by  default,  and  on  the  writ  of  inquiry  before  the  under-shenff  of 
l^fiaidM*!!^  ^'^^'^^''^9  *o  a*8e8s  the  damages  on  the  breaches  suggested,  Mercer  was 
instead  :-.&«»,  Called  as  a  witness  for  the  plaintiffs.  He  was  examined  on  the  voire  (fire, 
wm|S.te~irtr*  ^^®"  ^®  *"^  *^^  ^®  ^^  signed  the  original  deed  as  a  member;  that  he  had 
ness  to  prove  tiie  the  share  given  him  in  lieu  of  a  salary  as  secretary ;  that  in  18S4,  he  found 
bond  gilra  by  a     ^^'  share  not  Sufficient  remuneration  for  his  services,  and  it  was  then  agreed, 

member,  by  non- 
payment of  liis  subscription  and  of  certain  fines. 

A  release,  reciting  that  he  had  ceased  to  be  a  member,    releasing  his  demands  on  the  funds,  and 
executed  by  himself  alone,  does  not  make  him  a  competent  witness. 


EASTER  TERM,  1837. 

at  a  meeting  of  the  committee,  that  he  should  have  in  future  a  salary  of  12/. 
a-year,  that  be  should  cease  to  be  a  member,  and  that  his  share  should  be 
cancelled,  and  that  he  had  accordingly  received  that  salary  since.  It  was 
then  objected  on  the  part  of  the  defendant,  that  Mercer  was  an  incompetent 
witness,  and  the  under-sheriff  decided  that  he  was.  A  release  was  then  exe- 
cuted by  Mercer  alone,  which  recited  that  the  share  of  Mercer  was  cancelled 
upon  the  agreement  to  have  the  salary  of  12/.  a-year,  and  he  then  released 
all  claims  and  demands  which  he  had,  or  thereafter  might  have,  on  the  funds 
for  his  salary.  It  was  then  objected  that  this  release  was  not  sufficient  to 
make  Mercer  a  competent  witness,  and  the  under-sheriff  being  of  that  opi- 
nion, and  there  being  no  other  evidence  to  prove  the  breaches  suggested,  a 
verdict  was  found  for  merely  nominal  damages.  A  rule  to  shew  cause  why 
the  inquisition  should  not  be  set  aside  and  a  new  one  granted,  on  the  ground 
that  Mercer  was  improperly  rejected  as  a  witness  by  the  under-sheriff,  and 
also  on  affidavits; 
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Bail  Cown. 


RiOBY 

and  others 

V. 
WALTHmW. 


CromptoHt  shewed  cause. — The  under-sheriff  was  right  in  refusing  Mercer 
as  a  witness,  both  on  account  of  his  original  incompetency  on  the  ground  of 
interest,  and  because  the  release  executed  was  not  sufficient  to  make  him 
competent.  The  effect  of  Mercer^s  evidence  was  to  increase  the  funds  of  the 
society,  and  it  appears,  that  by  the  deed  which  he  himself  had  signed,  each 
n)ember  was  to  pay  IfU.  monthly,  and  that  that  was  to  continue  until  every 
member  had  received  120/.  out  of  the  funds  of  the  society.  By  another 
provision,  it  was  agreed  that  all  subscriptions  and  fines  were  to  be  con- 
sidered joint  property,  and  were  to  go  to  the  augmentation  of  the  general 
fund.  The  effect,  therefore,  of  Mercer's  evidence  being  to  increase  the  sum 
recovered  by  the  verdict,  which  sum  would  go  to  the  augmentation  of  the 
general  fund,  shews  that  he  was  directly  interested,  as  he  had  a  joint  pro- 
perty in  that  fund,  and  was  liable  to  pay  his  12«.  monthly  until  that  fund  had 
paid  120/.  to  every  one  of  the  members.  The  cases  deciding  that  rated 
inhabitants  are  not  competent  witnesses  to  increase  the  fund  to  be  raised  by 
the  rate,  prove  that  Mercer  in  this  case  was  incompetent.  But  it  is  said  that 
Mercer  ceased  to  be  a  member  when  he  took  his  fixed  salary  as  secretary, 
iDstead  of  his  share  as  a  member  of  the  society.  Mercer,  however,  became 
a  member  by  his  execution  of  the  deed,  and  the  parol  agreement  to  take  the 
fixed  salary  instead  of  his  share  will  not  cancel  bis  liability  under  the  deed. 
It  is  next  said  that  the  release  executed  by  Mercer  rendered  him  a  com- 
petent witness.  That,  however,  is  a  release  the  wrong  way,  as  it  is  Mercer 
who  releases  his  daim  of  salary,  whereas  it  ought  to  be  a  release  by  every 
member  of  the  society  of  Mercer'^  liability  under  the  deed.  The  case  of 
Wilton  V.  Hirst  (a),  in  the  report  of  which  most  of  the  cases  on  the  subject 
are  collected,  is  distinguishable,  as  in  that  case  there  were  releases  on  both 
sides.  The  case  of  Cheyne  v.  Koops  (h)  is  perhaps  scarcely  an  authority  to 
shew  this  witness  was  not  rendered  competent  by  the  release.  The  cases  of 
The  King  v.  Bishop  Auckland {c\  Oxenden  v.  Palmer  {d\  and  TollaU  v. 
Hooper  (e),  shewing  that  rated  inhabitants  are  incompetent  witnesses  to  in- 


(a)  4  Bam.  &  AdoL  760  \  1  Nev.  &  Man. 
742. 
(6)  4E8P.112. 
(c)  I  Adol.  &  EL  744 ;  1  Mood.  &  Rob. 


286. 

(<f )  2  Barn.  &  Adol.  236. 
\e)  1  Mood.  &  Rob.  392. 
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orease  the  fund  to  be  raised  by  the  rate,  and  all  that  class  of  cases,  mast  be 
overruled  before  it  can  be  held  that  Mercer  was  a  competent  witness. 

A.  Alexander  and  WaUon^  amtrd. — Mercer  was  no  doubt  originally  a 
member  of  die  society,  as  appears  by  his  examination  on  the  voire  £re,  bat 
then  it  equally  appears  by  that  examination  that  he  had  ceased  to  be  a 
member,  for  it  is  dear  that  the  original  share  was  given  him  merely  as 
secretary,  and  on  finding  that  share  inadequate  to  his  services,  he  took  the 
salary  of  IS/,  a-year,  when  it  was  agreed  he  should  cease  to  be  a  member, 
and  that  his  share  should  be  cancelled.  In  the  case  of  Radhum  v. 
Morris  (a)  f  the  principle  on  which  persons  are  deemed  incompetent  witnesses 
18  correctly  laid  down,  and  when  that  principle  is  applied  to  the  present  case, 
it  will  be  seen  that  Mercer,  though  a  member  of  the  society,  is  not  an  incom- 
petent witness.  The  case  of  Nawell  v.  Daoit  (6),  in  which  the  case  of  PauU 
V.  Brcmm  (c)  was  cited  and  confirmed,  is  an  authority  to  shew  Mercer  was  a 
competent  witness.  In  PauU  v.  Brown,  a  distinction  was  drawn  between  the 
ease  of  a  creditor  of  a  bankrupt,  who  is  an  incompetent  witness  for  the 
assignees,  and  that  case,  which  was  the  case  of  the  creditor  of  an  intestate 
proving  a  debt  due  to  the  estate,  and  the  Court  approved  of  that  distinction. 
That  distinction,  in  the  same  way,  is  applicable  to  this  case.  It  should 
moreover  have  been  shewn  clearly  at  the  time  the  objection  to  Mercer  was 
made,  by  the  person  who  made  the  objection,  that  he  was  still  a  member  of 
the  society.  In  Doe  d.  Hobha  v.  Cockell  ((2),  the  judgment  of  WUhams,  J.  is 
very  strong  to  shew  that  that  is  necessary.  In  this  case,  although  Mercer 
may  be  considered  an  incompetent  witness  as  an  original  member,  stiU  he 
may  have  ceased  to  be  a  member  under  the  provisions  in  the  deed  allowing 
any  member  to  retire,  and  it  was  the  duty  of  the  party  making  this  objection 
to  shew  that  he  had  not  done  so.  Even,  however,  if  Mercer  was  in  the  first 
instance  an  incompetent  witness,  still  the  release  he  executed  was  sufficient 
to  make  him  competent  The  case  of  Goodtitle  d.  Fowler  v.  Welford{e\ 
and  a  number  of  other  cases,  might  be  cited  to  shew  that  the  release 
that  has  been  executed  by  Mercer  rendered  him  a  competent  witness.  It 
is  recited  distinctly  in  the  release,  that  his  share  was  cancelled,  and  the 
trustees,  who  are  the  present  plaintifi&,  by  accepting  it,  have  discharged 
him  of  his  liability  under  the  deed.  It  would  be  impossible  for  him  to 
make  any  ckim  on  the  funds  of  the  society,  as  this  release  would  clearly 
be  an  estoppel.  So  in  case  the  trustees  were  to  sue  him  for  the  \U. 
monthly  subscription,  would  not  their  acceptance  of  this  release  be  an 
estoppel  to  them  ?  At  any  rate,  it  would  be  a  case  in  which  a  Court  of 
Equity  would  issue  an  injunction.  In  this  case  there  is  no  point  arising  as 
to  the  liability  for  the  costs,  as  they  of  course  are  to  be  paid  by  the  defend- 
ant, it  being  a  judgment  by  default. 

Cur.  adv.  vuU. 


Williams,  J.  afterwards  {Matf  8th)  gave  judgment — ^This  was  an  appK- 
cation  to  set  aside  a  writ  of  inquiry  before  the  under-sheriff,  on  an  alleged 
mistake  in  law  of  the  under-sheriff  in  rejecting  the  evidence  of  a  witness  as 


(a)  1  Moore  &  Payne,  648 ;  4  Bing.649 ; 
3  Car.  &  Payne,  254 ;  see  also  Bent  y.  Baker, 
3  Term  Rep.  27. 

(6)  5Barn.&Adol.3$8. 


(e)  6  Esp.  34. 

(d)  4  Adol.  &  £1.  478. 

(0  Doug.  134. 
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incompetent  This  inquiry  was  against  the  surety  of  a  bond  given  to  the 
trustees  of  the  Liverpool  Building  Society  on  a  person  named  Ford  becoming 
a  member  of  the  society.  It  appeared  that  the  society  was  constituted  by 
deed  bearing  date  in  December ^  1825.  The  deed  was  executed  by  the 
trustees,  of  whom  the  survivors  were  the  plaintiffs  in  the  action.  It  was  also 
executed  by  every  member  of  the  society,  each  of  whom  covenanted  to  pay 
lis.  monthly  subscription,  and  this  was  to  be.  paid  until  every  member  had 
taken  up  his  share  of  120/.  There  were  several  provisions  in  the  deed,  and 
amongst  the  rest  was  the  13th,  which  is  material  in  the  present  case.  It 
was  to  the  following  effect :  that  all  fines,  subscriptions,  redemptions,  and 
premiums,  paid  by  the  members,  were  to  be  considered  joint  property,  and 
were  to  go  to  the  augmentation  of  the  general  fund ;  so  that  it  appears  that 
all  and  every  member  was  interested  in  the  extent  and  amount  of  that  which 
was  declared  to  be  the  joint  property  of  the  members.  Now  on  the  writ  of 
inquiry,  a  person  named  Mercer  was  caUed  as  a  witness  for  the  plaintiffs,  and 
it  appears  that  he  was  secretary  to  the  society,  and  that  he  was  in  that  situa- 
tion at  a  certain  salary.  He  was  called,  and  on  the  voire  dire  he  was  asked 
whether  he  was  not  a  member  of  the  society ;  he  said  that  he  had  signed  the 
deed ;  and  it  also  appeared  that  he  had  been  a  member  by  his  signature  to 
that  deed.  The  first  question  was,  whether  he,  being  a  member,  was  in- 
terested in  the  result  of  the  inquiry,  as  his  evidence  might  affect  the  amount 
of  the  funds  of  the  society,  in  which  all  the  members  were  jointly  interested. 
Standing  simply  on  that  question,  it  seems  to  me  that  there  is  no  doubt,  that 
being  a  member,  he  was  interested  in  the  result  of  the  inquiry.  But  then  it 
was  contended,  that  as  this  objection  was  raised  on  the  voire  dire,  so  it 
might  be  removed  on  the  voire  dire^  so  as  to  set  Mercer  up  again  as  a  com- 
petent witness.  It  is  necessary,  therefore,  to  see  if  any  thing  appears  on  the 
notes  of  the  under-sheriff  to  shew  that  he  was  so  set  up  again.  It  appears 
that  he  then  said  that  he  had  signed  the  deed  in  1825  ;  that  the  share  was 
given  him  instead  of  a  salary  as  secretary;  that  in  1834  it  was  agreed  he 
should  have  in  future  a  salary  of  12/.  a  year,  and  that  he  had  received  that 
salary  since.  Now  on  that  examination  there  is  nothing  to  shew  but  that  he 
was  still  a  member  of  the  society,  and  therefore  it  seems  to  me  that  the  con- 
sequence follows,  that  he  was  interested  in  the  funds  under  the  13th  rule, 
which  funds  were  to  be  affected  by  the  result  of  the  inquiry.  Then,  as  to 
the  question  of  the  release  (alluded  to  by  another  witness),  it  purported  to  be 
a  release  of  all  claims  and  demands  that  Mercer  had  on  the  trustees.  It 
recited  various  circumstances,  and,  amongst  others,  that  fiercer  had  ceased 
to  be  a  member  of  the  society.  I  cannot  consider  that  that  recital  operated 
to  make  him  cease  to  be  a  member,  and  I  do  not  think  that  his  interest  is 
thereby  extinguished  ;  and  its  other  operation  in  releasing  his  demands  for 
his  salary,  is,  as  was  observed  in  argument,  a  release  the  wrong  way.  It  is 
not  a  question  whether  Mercer  has  acquitted  the  plaintiffs,  but  whether  he  is 
interested  in  the  fund  which  by  the  deed  is  declared  to  be  for  the  benefit  of 
all  the  members  of  the  society.  I  think,  therefore,  that  the  witness  Mercer 
was  neither  set  up  on  the  voire  dire,  nor  does  the  release  remove  the  objection 
that  he  had  an  interest  to  enlarge  the  fund.  The  under-sheriff  was  therefore 
right  m  point  of  law. 
It  was  then  agreed  that  there  should  be  a  new  inquisition  on  certain  terras. 


Bail  Court, 


RiOBY 

and  ot  hen 

o. 
Walthiw. 


Rule  accordingly. 


th«  Cofut  will  not 
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««v^  '  Lambert  and  another  v.  Cooper  and  others. 

On  an  appUca^    HPHIS  was  BD  actioD  brouffht  bv  the  plaintifis,  who  were  assignees  of  Walker, 

don  by  a  defend-      X         -       ,  ^        i.  -  /  i     t        iit        i     ,    ,      ,  f  i ,  , 

ant  nndar  the  In-  A  bankrupt,  for  the  pnce  of  some  cloth.    The  cloth  had  been  sold  to  the 

urpUader  Act,  defendants  by  a  fiictor,  fVise^  in  his  own  name,  and  part  of  the  value  had 
been  paid  to  him.  IVue  became  bankrupt,  whereupon  Walker^  who  was 
quite  unknown  to  the  defendants,  claimed  the  value  of  the  cloth.  The  as- 
allow  th«  coMs  signees  of  Wue  also  claimed  it.  The  defendants  did  not  dispute  their  liabi- 
^do«of  thJ*  ^'y  *®  P*y  *®  •"™  claimed  to  one  of  the  parties,  and  had  stated  that  they 
fiinduidi^wta.  were  ready  to  pay  whichever  was  entitled  to  it.  The  plaintiffs  then  com- 
menced this  action,  and  the  defendants  obtained  the  usual  rule  under  the 
Interpleader  Act,  1  &  2  WilL  4,  c.  58,  s.  1,  calling  on  the  assignees  of  Wi$c 
and  the  plaintiff  to  appear  and  state  the  nature  of  their  claims.  The  as- 
signees of  WUc  did  not  now  appear  on  this  rule  to  support  their  claim. 

Addismif  for  the  plaintiffs. — ^As  the  assignees  of  Wise  do  not  appear  to  sup- 
port their  claim,  and  the  defendants  do  not  dispute  their  liability,  the  Court 
will  make  a  rule  that  the  claimants  be  barred  their  claim,  and  that  the  action 
be  stayed  on  payment  of  the  debt  and  costs,  and  that  each  party  pay  his  own 
costs  on  this  rule.  There  may  be  some  question  whether  the  Court  has 
power  to  order  the  claimants  to  pay  the  costs  of  this  rule,  as  the  language  of 
the  third  section  of  the  Interpleader  Act  only  says  that  the  Court  may,  on 
the  non-appearance  of  the  claimant,  make  such  order  between  the  defendants 
and  the  plaintiffs  as  to  costs,  as  may  appear  reasonable  :  whereas  the  sixth 
lection  directs  that  the  costs  of  all  proceedings,  on  an  application  by  a  she- 
riff, "  shall  be  in  the  discretion  of  the  Court"  Under  these  circumstances, 
as  the  defendants  are  greatly  relieved  by  this  statute  from  conflicting  claims, 
the  most  equitable  course  will  be  to  make  each  of  these  parties  pay  his  own 
costs  of  this  rule. 

Swann,  for  the  defendants. — It  is  submitted  that  this  Court  will  order  the 
costs  of  this  rule  to  be  paid  out  of  the  fund  which  is  in  dispute.  That  is 
what  Courts  of  Equity  do  where  a  party  has  acted  bond  fide  as  the  defendants 
in  this  case  have  done.  The  cases  of  Cotter  v.  The  Bank  of  England  {a), 
Parker  v.  Linnet (b\  Duear  v.  Mackintosh  (c),  and  Scales  v.  Sargesm{d), 
which  have  arisen  on  the  Interpleader  Act,  1  &  2  WiU.  4,  c  58,  also  favour 
the  position  that  the  costs  should  be  paid  out  of  the  fund  in  dispute. 

Williams,  J. — All  the  facts  are  agreed  upon  in  this  case,  and  the  principle 
also,  with  the  exception  that  the  applicant  claims  to  have  the  costs  of  this 
rule  paid  out  of  the  fund  in  dispute.  The  applicant,  however,  has  overlooked 
the  beneficial  situation  he  is  placed  in  by  the  Interpleader  Act.  If  that  act 
had  not  been  passed,  both  the  present  plaintiffs  and  the  person  who  has 
made  the  claim,  might  have  proceeded  against  them,  and  they  would  have 
had  no  relief  except  by  the  expensive  mode  of  proceeding  in  equity.  Now, 
although  they  have  done  nothing  wrong,  they  are  relieved  by  this  summary 
and  cheap  application,  and  they  have  therefore  a  great  benefit  conferred  on 

(a)  2  Dowl.  P.  C.  728 ;  3  M.  &  Scott,  180.  (c)  2  Dowl.  P.  C.  730 ;  3  M.  &  Scott,  174. 

(6)  2  Dowl.P.  C.  362.  (d)  4  DowL  P. C.  231. 
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thexn.     But  why  is  the  fond  in  dispute  to  be  diminished  ?     What  harm  has      Bail  Court. 
the  original  vendor  of  these  goods  done  ?      If  there  is  .any  delinquent,  it  is        v^s^^ 
the  persons  who  have  put  forth  an  idle  claim  ;  but  they  are  not  before  the       ^^"^ 
Court,  and  it  may  be  doubtful  if  the  Court  can  award  costs  against  them.  If  ^^ 

they  were  here,  I  would  undoubtedly,  if  I  had  power,  allow  the  costs  against       Coopbr 
them.     There  can  therefore  be  no  costs  allowed  to  the  applicants  out  of  the  othen. 

fond  in  dispute.  If  a  fresh  application  is  made  to  the  Court  to  order  the 
persons  who  made  the  claim,  to  pay  the  costs  of  this  rule,  as  to  the  power  to 
do  which  I  give  no  opinion,  that  question  may  then  be  discussed.  The  rule 
must  therefore  be,  that  the  claimants  be  barred  of  their  claim,  and  that  the 
action  be  stayed  on  the  payment  of  the  debt  and  costs  of  the  action,  but  not 
of  the  costs  of  this  rule. 

Rule  accordingly. 


Harrison  v.  Wallingborough. 

^HIS  was  an  action  for  wages,  brought  against  the  defendant  as  one  of  the     a  defradmnt 

directors  of  the  West  Cork  Mining  Company.   By  a  private  act  of  incor-  "i^f"  ^mjll^ 
poration,  power  was  given  to  sue  any  one  of  the  directors.    The  defendant,  ^^  ^^  ■>«> » 
who  was  also  an  attorney  of  the  Court,  entered  an  appearance  to  the  action  M^^I^Vmnce  m 
as  attorney  and  not  as  in  person.   On  the  20th  oi  April  a  plea  was  delivered  in  •**'f^i  »  p*«* 
the  form  "The  defendant,  director  of  the  said  company  as  aforesaid,  by  IVil-  by  th«  conpanj't 
Uam  Henry  Green  his  attorney,  ^c."   There  had  been  no  order  to  change  the  S5JT**t?'*" 
attorney.     This  plea  was  taken  back  to  Green,  who  refused  to  take  it  back,  order  to  change 
and  then  the  plainufl*  the  next  day  signed  judgment  as  for  want  of  a  plea,  %IJ^^^I^^ 
treating  the  plea  delivered  as  a  nullity.  A  rule  having  been  obtained  to  shew  piaioW  coaid  not 
cause  why  this  judgment  should  not  be  set  aside  for  irregularity  with  costs,    L'Slltll'Iiid tig"  * 

judguent. 

Bagley  shewed  cause  on  aflSdavits,  shewing  that  the  object  of  the  company 
in  defending  the  action  was  merely  for  delay ;  that  the  board  of  directors 
had  authorized  Green  to  plead,  but  that  he  had  not  received  any  authority 
from  the  defendant  himself;  and  that  the  defendant  had  opposed  the  other 
directors  at  their  meeting,  when  they  resolved  to  defend  the  action.  He 
contended  that  the  defendant  was  entitled  to  appear  as  attorney  in  the  action, 
as  he  had  done,  and  that  the  plea  having  been  pleaded  by  another  attorney, 
without  any  order  to  change  the  attorney,  the  plaintiff  was  entitled  to  treat 
the  plea  as  a  nullity,  and  sign  judgment. 

Butt,  contrd,  stated  that  by  the  act  of  parliament  the  defendant  was  not 
personally  liable  to  costs,  and  that  because  the  defendant  happened  to  be  an 
attorney  of  the  Court,  he  was  not  entitled  to  enter  an  appearance  as  attorney 
m  the  action,  and  then  collude  with  the  plaintiff  in  opposition  to  the  other 
directors,  and  object  to  there  having  been  no  order  to  change  the  attorney. 

Williams,  J. — ^This  was  clearly  an  irregularity,  the  defendant  in  fact  ap- 
pearcfd  in  person,  but,  happening  to  be  an  attorney,  entered  the  appearance 
as  attorney. 

Rule  absolute.    The  costs  to  be  paid  td  the  attorney  for  the  company. 
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BmilCmtrt. 

Reeder  V.  Quick  and  another. 

MtM^^oM*  1^0(fG/iVS  moved  for  leave  to  enter  up  judgment  on  an  old  warrant  of 
vamatoTirtiMw  attorney,  on  an  affidavit  stating  that  one  of  the  defendants  had  been 

tt^^^ttlu^  Been  alive  within  a  few  days,  and  that,  as  to  the  other,  the  deponent  "  had 
that  Che  defwoeDt  made  inquiries,  and  from  those  inquiries  he  verily  believed  that  the  de- 
r«odaDttob«aUTe  ^^udant  was  alive  on  the  15th  of  the  present  month  of  April^*  but  there  was 
from  iofematioD    qq  statement  that  the  deponent  believed  the  information  he  had  received  to 

h«  had  rccti«ed ;    ,      ^  *^ 

but  did  DOC  stau    De  true. 

be  believed  the 
inlbniietieR  to  be 

true.  Williams,  J. — That  is  not  sufficient. 

Rule  refused. 


Jacobs  v.  Griffiths. 

B^e  for  jodf     ipALMER  moved  on  the  4th  of  May^  for  leave  to  enter  up  judgment  oo 
wemac  ofetior.  ^n  old  Warrant  of  attorney,  on  an  affidavit  of  the  cashier  of  an  army 

ii2rcraiitc>d,oDaB  agent  in  London,  stating  that  he  bad  on  the  1st  of  May  paid  a  check  dated 
•on  vho  had  ^  at  Lcnion  a  few  days  previously,  which  be  swore  was  in  the  handwriting  of 
J.^J^"'^^  the  defendant. 

defeadant  a  §rm 

dejtfferiowiy.         WiLLLiMS,  J.  granted  the  rule. 

Rule  granted  (a). 

(a)  See  Gray  t.  Wiihen,  1  Htr.  &  Wol.  659 ;  4  Dowl.  P.  C.  636;  and  Guilders  ▼.  Jona, 
1  DowL  P.  C.  367. 


MyLETT  V.  HUCKER. 

If  a  pieiotiffMM  nPHIS  was  an  action  for  distraining  for  more  rent  than  was  due,  and  for  an 
cLuwi'brgmiied  excessive  distress.  The  action  had  been  commenced  in  the  Sheriff's 
that  he  thoaid  find  Court  of  ZrOfuibii,  and  had  been  removed  into  this  Court  by  the  defendant. 
onthefroandthat  '^^^  plaintiff  sued  iu  formd  pauperis.  The  plaintiff  had  since  become  insol- 
^^,  *?®'^*°V      vent,  and  had  petitioned  for  his  discharse  under  the  Insolvent  Act    A  pro- 

until  afier  he  has        ...         .,i,  .<.««.^«  *.  .  ,      , 

been  d^nopered.  Visional  assignee  had  been  appointed,  who  had  refused  to  mterfere  with  the 
action.  No  assignees  had  been  appointed  by  the  creditors.  Notice  of  trial 
had  been  given  since  the  plaintiff  petitioned  for  his  discharge.  Application 
had  been  made  to  the  provisional  assignee,  and  to  the  plaintiff^s  attorney,  for 
security  for  costs,  but  it  had  been  refused.  A  rule  having  been  obtained  to 
shew  cause  why  proceedings  should  not  be  stayed  until  the  plaintiff  found 
security  for  costs ; 

MoMel  shewed  cause. — ^This  is  not  a  cause  of  action  which  passes  to  the 
assignees  under  the  Insolvent  Act,  7  Geo.  4,  c.  67.  It  is  merely  an  action 
for  unliquidated  damages,  and  as  it  does  not  pass^  the  plaintiff  is  not  bound 
to  give  security  for  costs. 
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Domdeswellf  amtrd. — The  cases  of  Doyle  v.  Anderson  (a),  and  Heqford  ▼.      ^^i  c^HPt. 
M'Kmght  (b\  shew  that  the  Court  will  compel  security  for  costs  to  be  given        n^v^ 
if  the  right  of  action  passes  to  the  assignees.     This  cause  of  action  clearly       Myliit 
passes  to  the  assignees  by  tlie  words  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,       Hvoub. 
which  are  as  strong  as  the  words  of  the  Bankrupt  Act ;  and  it  has  been  held 
in  a  variety  of  cases,  that  actions  similar  to  the  present  do  pass  to  the  aasig* 
nees  of  a  bankrupt  (c). — [^Coleridgef  J. — I  think  that  is  not  the  point  of  this 
ease;  it  turns  on  the  fact  of  the  plaintiff  having  obtained  an  order  to  sue  as 
a  pauper.] — Still  it  is  reasonable  he  should  give  security  for  costs,   this 
action  being  for  the  benefit  of  the  assignees.     In  the  case  of  a  person  suing 
by  prochein  amy^  the  Court  will  compel  security  for  costs  to  be  given.   This 
rule  cannot  be  discharged  without  overruling  the  cases  of  DoyU  v.  Andenon^ 
and  Heaford  v.  M*Knight.    The  cases  of  Maean  v.  PoUM{d),  and  FeUher 
T.  Law  (e),  may  also  be  cited  in  favour  of  this  rule. 

CoLiamoE,  J. — It  seems  to  me  that  this  motion  is  misconceived,  and  that 
the  case  is  distinguishable  from  the  cases  of  Doyk  v.  Andersen^  and  Heaford 
V.  M^Kmght^  and  on  these  grounds :  the  plaintiff  has  been  placed  in  a  situa- 
tion, by  a  competent  authority,  to  prosecute  his  action  without  being  liable 
to  any  costs  ;  he  is  in  that  situation  under  the  provisions  of  a  statute  (/), 
and  still  remains  in  it.  Since  the  time  he  was  |^ced  in  that  situation  other 
circumstances  have  arisen,  and  it  is  stated  that  he  is  now  carrymg  on  the 
action  for  the  benefit  of  other  persons.  In  the  first  instance,  therefore,  ap- 
plication should  be  made  to  dispauper  the  plaintiff,  and  he  will  then  be  in 
the  situation  in  which  the  plaintiflfs  were  in  the  cases  of  DoyU  v.  Anderson^ 
and  Heaford  v.  M^Knight.  I  think,  thei'efore,  that  that  should  first  be  done. 
This  mle  most  therefore  be  discharged,  the  costs  to  be  costs  in  the  cause. 

Rule  discharged  accordingly. 

Domdeewell  then  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  be  dispaupered,  or  why  the  defendant  should  not  be  at 
liberty  to  plead  the  insolvency  of  the  plaintiff,  puis  darrein  continuance^ 
without  the  usual  affidavit  that  it  was  within  eight  days  previously  (g). 

(a)  2  Dowl.  P.  C.  696.  *       620 ;  3  Tyr.  595. 

(b)  2  Barn.  &  Creii.  579 ;  4  Dowl.  &  Ryl.  (0  5  Ner.  &  Man.  351 ;  I  Har  &  Wol. 
81.                                                                    430 ;  see  also  Fou  t.  Wagner,  2  Dowl.  P.  C. 

(e)  Bandeoek  V.  Cmffyn,  8  Bing.  369,  499. 

I M.  h  ScoU,  521 ;  PorUrw.  VarUu,  9  Bing.  (/}  23  Hen.B,  c.  15,  s.  2. 

93, 2  M.  Ac  ScoU,141 ;  Smith  ▼.  Coffin,  2  U.  (g)  See  Reg.  H.  T.  4  Will.  4.  2  Dowl. 

Black.  451.  P.  C.  313  ;  and  the  caae  of  PoimH  ▼•  Jhmcmn, 

{d)  2  Dowl.  P.  C.  61 ;.  1  Cromp.  &  Mees.  ante,  198. 


Lyddon  v.  Coombs  and  another. 

^HIS  was  an  action  oFdebt  for  horse^meat  supplied,  to  which  the  defendant  The  coort  viii  not 
Coombs  had  pleaded  he  never    was  indebted;    the  other  defendant  ^.^^^^^ 
suffered  judgment  by  default.    The  sum  claimed  was  2L  14«.    The  cause  th«  verdict  for  the 
was  tried  before  the  sheriff  under  the  sUtute  8  &  4  WiU.  4,  c.  42,  s.  17  ;  ^^"^^^.i^^^^^^^^^ 

In  a  case  tried  tie- 
fore  the  sheriff,  where  the  sum  sooght  to  be  reooTtred  is  under  SI. 
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Bmil  Cmrt.     **^  ^  quesdoo  in  dispate  was,  whether  Coombs  was  partner  with  the  other 

«^v^/        defendant  who  had  snflfered  judgment  by  deCiolL    The  jury  thought  that 

Ltdoov        Coomhs  was  not  partner,  and  found  a  verdict  for  him.     A  rule  nm  having 

CooMM        ^^^^^  obtained  for  a  new  trial,  on  the  ground  that  the  evidence  was  so  clear 

and  aoocber.  to  establish  a  partnership,  that  the  jury  ought  to  have  been  directed  that 
there  was  a  partnership, 

Bere  shewed  cause. — ^A  preliminary  objection  to  this  rule  is,  that  it  is  not 
a  case  in  which  the  Court  will  grant  a  new  trial.  The  ground  on  which  a 
new  trial  is  asked,  is,  that  the  verdict  is  against  evidence.  The  Courts  have 
decided  that  they  will  not  grant  a  new  trial  for  such  a  cause,  in  cases  tried 
at  Nisi  PriuSf  where  a  verdict  is  given  for. the  plaintiff  for  less  than  20/. ;  and 
in  the  case  of  Young  v.  Harris  (a),  the  principle  of  that  rule  was  extended 
to  cases  whare  a  verdict  was  found  at  Nisi  Prius  for  the  defendant^  and 
where  the  eknm  made  was  under  20/.  Since  the  statute  allowing  writs  of 
trial,  d  &  4  fTtlL  4,  c.  42,  s.  17,  it  has  been  decided  in  the  case  of  Pack-- 
ham  V.  Nfwman(b\  that  a  new  trial  will  not  be  granted  to  the  defendant 
in  a  case  tried  before  the  sheriflT,  on  account  of  the  verdict  for  the  plaintiff 
being  against  evidence,  where  the  verdict  is  for  less  than  5L  It  is  now  sub- 
mitted, that  by  analogy  with  the  case  of  Young  v.  Harris,  that  rule  should  be 
extended  to  this  case,  the  verdict  having  been  found  for  the  defendant  in  a 
case  where  the  ciaim  is  for  less  than  51. 

Brngham^  conirdf  contended  that  the  ground  of  the  motion  was  as  much 
for  a  misdirection  as  on  account  of  the  verdict  being  against  evidence. 

Williams,  J. — How  can  I  say  whether  there  was  a  partnership,  without 
looking  to  the  facts  of  the  case  ?  This  is  clearly  a  rule  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence,  and  the  rule  must  therefore  be 
discharged,  the  sum  claimed  being  less  than  5L 

Rule  discharged. 

(a)  2  Ciomp.  &  Jer.  14;  2  Tyr.  167.  (6)  1  Cromp.  M.  &  Roc  585 ;  6  l^r.  215. 

Close  v.  Parker. 

DiMTiDfM.  for     nPHIS  was  an  action  for  criminal  conversation.    The  defendant  had  been 
mhh^uV  Hving  some  time  at  the  plaintiff's  house,  and  m  the  month  of  October^ 

pMnnee  granted,   1834,  eloped  with  the  plaintiff's  wife.    He  then  went  into  lodgings  at  a 
Irtira  hld'b^n      P^A^  t^A^  ^'^  known,  but  where  he  remained  a  very  short  time.    Subse- 
nade,  bat  witboat  quently  he  had  been  advertised  in  several  newspapers,  and  every  endeavour 
tenlbe  mid^    possible  had  been  made  to  discover  where  he  was  living,  but  without  success, 
of  the  defeiuUBt.   A  person  named  Lee  was  in  the  receipt  of  some  renu  for  him,  and  he  had 
said  that  he  was  in  communication  with  the  defendant,  and  would  forward 
any  thing  to  him,  but  refused  to  forward  the  writ  of  summons  in  this  action. 
In  HUary  term  last  application  was  made  to  the  Court  to  allow  service  of 
the  writ  of  summons  to  be  made  on  Zff,  but  the  Court  refused  the  applica- 
tion (c).    Since  that  application  three  calls  had  been  made,  and  a  copy  of 

(c)  See  the  esse,  ants,  71. 
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the  sammoDs  left  at  Lt^t  house,  as  is  usually  required  previous  to  granting     Bat/  Court, 
a  ditiriMgas  to  compel  an  appearance.    The  same  had  been  done  at  the       «^nr^ 
bouse  where  the  defendant  was  in  lodgings  for  a  short  time.    The  same  had        Close 
aiso  been  done  at  the  plamiiffU  house,  as  that  might  be  considered  his  last       p^bku. 
place  of  residence.    It  was  sworn  on  the  affidavits  in  support  of  the  present 
application,  that  it  was  believed  the  defendant  kept  out  of  the  way  to  avoid 
aenrice  of  the  process. 

CkUtim  now  applied  to  the  Court  for  a  distringas  to  compel  an  appear- 
ance.— It  is  submitted  that  every  thing  has  been  done  in  this  case  which  the 
Court  can  require  previously  to  issuing  a  distringas.  All  that  the  statute 
2  &  3  WUL  4,  c.  S9,  s.  d,  reqm'res,  is,  that  it  should  be  made  to  appear  to 
ikesatitfactum  of  the  Court  that  the  defendant  has  not  been  personally  served 
with  the  writ  of  summons,  and  cannot  be  compelled  to  appear  without  some 
more  efficacious  process. — [Coleridge,  J. — Are  there  any  cases  reported  as 
to  what  the  Court  requires  previous  to  issuing  a  distringas  in  cases  where  the 
defendant's  abode  cannot  be  discovered  ?] — No,  there  are  not. — [Coleridge^  J. 
—My  apprehension  is,  that  there  may  be  injustice  in  granting  this  appli- 
cation, as  the  defendant  may  Have  been  abroad  before  the  action  was  com* 
Jwnced.] — ^The  Court  will  grant  a  distringas  for  the  purpose  of  proceeding 
to  oudawry  if  the  defendant  is  abroad  (a),  and  it  is  submitted,  Uiat  if  the 
plaintiff  in  this  case  has  shewn,  to  the  satisfaction  of  the  Court,  that  he  has 
lued  every  exertion  to  serve  tlie  defendant,  he  is  entitled  to  the  distringas^ 
and  that  he  is  not  bound  to  say  whether  he  wants  it  for  the  purpose  of  pro- 
ceeding to  outlawry  or  of  compelling  an  appearance.  There  is  no  doubt  but 
that  in  the  case  of  Fraser  v.  Case  (6)  it  was  said  by  the  Court  of  Common 
Pleas,  that  the  party  applying  must  elect  for  what  purpose  the  distringas  is 
to  issue;  but  the  point  was  not  much  discussed,  and  there  is  nothing  in  the 
sutttte  to  warrant  the  distinction. — [Coleridge,  J. — It  is  a  misuke  to  say  the 
plamtiff  is  entitled  to  the  distringas;  it  is  a  matter  for  the  discretion  of  the 
Court,  and  in  exercising  that  discretion  the  Court  puts  the  plaintiff  to  his 
election,  and  will  see  to  what  purpose  the  distringas  is  to  be  applied.] — A 
Gringos  for  the  purpose  of  proceeding  to  outlawry,  will  be  of  no  use  to  the 
plaintiff,  as  his  object  is  to  obtain  a  verdict  with  damages,  so  as  to  entitle 
Mm  to  apply  to  parliament  for  a  divorce.  If,  therefore,  this  writ  is  not 
granted,  it  will  be  a  great  hardship  on  the  plaintiff. 

CoiBaiDGE,  J.  then  granted  the  writ  of  distringas  as  required. 

(Ihkon,  in  the  following  Trimty  term,  applied  for  leave  to  enter  an  appear- 
ance for  the  defendant,  the  sheriff  having  returned  iiofi  est  inventus  and  nulla 
ioM  to  the  distringas.  The  affidavit  on  which  he  moved  shewed  again  the 
attempts  that  had  been  made  without  success  to  discover  the  defendant  and 
his  property.     He  cited  the  case  of  Copeland  v.  Neville  (c). 

CoLEiinoB,  J.  granted  the  application. 

Rule  accordingly. 

(a)  Harding  v.  Mannert,  2  Har.  &  Wol.  (b)  2  M.  &  Scott,  720 ;  9  Kng.  464 ;  1 

»y.  ^ooH  f.  ThfmiB,Z  Dowl.  P.  C.  163;  Dowl.  P.  C.726. 

T    ILI-  ^«'*^»  1  Cromp.  &  Mees.  720j  3  (c)  4  Dowl.  P.  C.  61 ;    1  Har.  &  Wol. 

lyT'  «2.  374. 

▼01.  ni.  p 
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Bail  Court. 

"^"^  Ex  parte  Bennett. 

A  cirrk  having    HTHE  father  of  the  applicant  applied  to  Kirk,  an  attorneyy  to  take  his  son 
be.uarucied  to  ^g  ^^  articled  clerk.     Kirk  said  he  already  had  got  two  articled  clerks, 

a.i  atiorney  who  wr  %  t  i_  i. 

dicd.uie  Court  and  it  was  then  agreed  between  Kirk  and  the  applicant's  fatlier,  that  the 
n.l'Jpr*toU^ii^*  applicant  should  be  articled  to  Kirk*s  partner,  ConttabU.  This  was  done, 
uinhowmoch  of  and  100/.  was  paid  to  Kirk  when  he  was  articled.  Constable  very  seldom 
M'llid^b!!*!^  ^^*^  attended  at  the  office  and  was  since  dead.  Kirk  had  since  refused  to  take 
t.iiiKd  by  a  sur-     the  applicant  for  the  remainder  of  his  time. 

viviiig  partner  of 
iliu  attoraey. 

Piatt  shewed  cause  against  a  rule  which  had  been  obtained,  calling  on 
Kirk  to  shew  cause  why  it  should  not  be  referred  to  the  Master  to  ascertain 
what  part  of  the  premium  should  be  returned  by  him. 

Cratvder,  contrd,  cited  Ex  parte  Prankerd[a\  and  Ci^e  v.  Brown  (b). 

Coleridge,  J. — The  case  of  Ex  parte  Baylty  (c)  seems  exactly  in  point, 
for  there  the  Court  ordered  a  surviving  partner  to  refund  a  portion  of  the 
premium  paid  on  his  being  articled  to  the  partner,  who  was  dead. 

Rule  absolute. 
{a)  3  Barn.  &  Aid.  257.  (6)  5  Price.  303.  (c)  9  Bam.  &  Cress.  691. 

Clayton  o.  Marsham. 

DiuriMfM  re-      ffELPS  movcd  for  a  distringas  to  compel  an  appearance.    There  had 
fused  where  only  been  Only  two  calls  made  instead  of  three,  as  was  in  general  required, 

ri  iiie.  although  and  ou  the  second  call  a  copy  of  the  writ  had  been  left.  There  was  an  aflB«- 
ti.<  defeadaothad  ^f^y[i  also  of  a  person  who  swore  that  he  had  had  several  interviews  with  the 
t»ke  good  can)  defendant  on  the  subject  of  the  matter  in  dispute,  and  that  the  defendant  had 
that  the  plaintiff    g^j^  y^^  would  take  good  care  that  the  plaintiff  should  not  serve  him  with  a 

should  not  senre  .  ,.•,  y.  tit-. 

hioi  with  a  wriu  Writ.  It  was  Submitted  that  after  that  declaration  it  was  unnecessary  to 
make  the  usual  three  calls,  as  the  only  object  of  requiring  those  three  calls 
to  be  made  was  to  ascertain  that  the  defendant  was  keeping  out  of  the  way, 
which  in  this  case  it  was  clear  he  was  doing.  The  judgment  of  Lord  Ljfnd" 
hurst  in  the  case  of  Hill  v.  Moide  (d),  and  the  case  of  fVhite  v.  Western  (e), 
were  cited  as  authorities  in  favour  of  the  application. 

Williams,  J. — I  do  not  see  why  a  third  call  might  not  have  been  made  in 
this  case  as  in  others,  at  which  the  copy  of  the  writ  might  have  been  left. 
The  rule  cannot  be  granted. 

Rule  refused  (/). 

(d)  2  Dowl.  P.  C.  10  : 1  Cromp.  Ac  Mees.      ▼.  DaUimotB,  1  Har.  &  Wol.  524 :  4  Dowl. 
*   617  ;  3  Tyr.  162,  n.  P.  C.  278. 

(e)  2  Dowl.  J*.  C.  461 ;  see  also  mekman  {/)  See  Stroud  t.  Letlie,  pott,  f  18. 
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* 

Bail  Ccuri, 


Debney  V.  Corbet  and  another. 


v^v^ 


^HIS  was  an  action  of  trespass  brought  on  account  of  a  distress  tliat  had     a  locni  act  of 

been  made  for  a  paving  rate  in  the  parish  of  St,  Pancras,    There  were  MweVoTdifowsT 
two  local  acts  in  that  parish  ;  one  the  48  Geo.  3,  c.  Ixxxvi,  being  an  act  for  »Bd  rnarted,  that 
reguladngan  estate  called  Skinner*s  Estate;  the  other,  the- 50  Geo.  3,  c.  clxx,  made!™*  jirtiea 
for  regulating  another  estate  called  Harrison's  Estate.     It  was  under  the  making  it  »houid 
latter  act  that  the  distress  in  question  was  made;   but  in  the  notice  of  the  tmpauers«» 
distress,  given  at  the  time  it  was  made,  it  was  stated  to  be  "  made  under  the  **'^'  *"»^  ^  >ved 
statute  48  Geo,  3,  intituled,"  &c.    The  amount  of  the  rate  for  which  the  dis-  might  r 


tress  was  made  was  properly  mentioned  in  this  notice.      This  action  of  w"»fi»c'io«» »» "> 

.^11  /•!       "c'*«n  on  the 

trespass  was  then  commenced  agamst  Corbet,  who  was  the  collector  of  the  case.  By  anoUier 
rate,  and  the  other  defendant,  who  was  the  broker  who  made  the  distress.  «!""J^J',V!!** 

_  '  were  given  in  ac- 

i  hey  pleaded  the  general  issue,  there  being  a  clause  in  the  50  Geo.  3,  c.  tions  brought 
ckx,  empowering  them  to  give  the  special  matters  in  evidence  under  that  JSo^wenTa^SM 
plea.    After  notice  of  trial  was  given,  the  plaintiff,  the  day  before  the  trial,  under  the  act,  if 
withdrew  the  record  and  entered  a  discontinuance  at  the  recommendation  of  should  discon. 
counsel,  who  thought  that  the  mistake  in  the  notice  of  distress  as  to  the  ?""*'  *»"  ^o"» 
act  under  which  the  distress  was  in  fact  made,  would  not  prevent  the  de-  was  made  under 
fendants  from  proving  at  the  trial  that  they  acted  under  the  50  Geo.  8.     By  ^od^^if  Su^' 
a  clause  in  the  50  Geo.  3,  it  was  enacted,  that  a  distress  made  under  it  should  Uwastuted  loUe 
not  be  unlawful  for  defect  of  form^  and  that  if  informally  or  improperly  ^^^°^| 
made,  the  persons  making  it  should  not  be  deemed  trespassers  ab  initiOf  »tt.  An  action 
bat  that  the  persons  aggrieved  might  recover  full  satisfaction  in  an  action  on  utenlbronghLbnt 
the  case.    There  was  also  a  ckuse  enacting,  that  if  the  plaintiff,  in  any  wasdiscontinncd: 

««.;«..  •     .  r  .!_•         J  J  u        •  .  •  —ifctf,  that  the 

acuon  against  any  person  for  any  thmg  done  under  or  by  virtue  or  m  pur-  defendant  was 
suance  of  that  act,  should  become  nonsuit  or  discontinue  his  action  &c.,  he  ^nutied  to  treble 
should  pay  treble  costs  to  the  defendant.     In  taxing  costs  the  Master  allowed 
the  defendants  single  costs  only ;   whereupon  a  rule  having  been  obtained  to 
shew  cause  why  the  Master  should  not  review  his  tikxation,  in  order  that  he 
might  allow  the  defendants  treble  costs  under  this  clause ; 

Hoggint,  shewed  cause. — The  defendants,  by  giving  notice  of  the  distress, 
as  made  under  the  statute  48  Geo.  3,  have  misled  the  plaintiff,  and  they 
bave  no  right,  al^er  having  done  so,  and  the  plaintiff  has  brought  his  action 
for  that  which  from  this  notice  he  supposed  to  be  an  illegal  distress,  to  turn 
found  and  say  that  they  were  acting  under  another  statute.  It  could  not  have 
been  the  intention  of  the  legislature  to  give  such  a  power,  when  the  clause 
was  enacted  authorising  the  special  matter  to  be  given  in  evidence  under  the 
general  issue.  Even,  however,  if  the  defendants  had  a  right  to  give  evidence 
at  the  trial  that  they  were  acting  under  the  50  Geo.  3,  notwithstanding  the 
notice  of  distress,  still,  under  these  circumstances,  the  defendants  cannot  be 
entitled  to  treble  costs.  It  is  the  informal  notice  of  distress  that  has  pro- 
voked this  action,  which  would  never  have  been  brought  but  for  that 
infomudity.  Another  objection  to  this  rule  is,  that  the  50  Geo.  3,  enacts, 
that  persons  aggrieved  for  any  thing  done  under  that  act  are  to  recover  in  an 
Action  on  the  case,  and  are  not  to  be  deemed  trespassers  ah  iniiio.  Now 
this  is  an  action  of  trespass,  and  not  an  action  on  the  case ;  and  not  being  an 
action  under  that  statute,  the  defendants  are  not  entitled  to  treble  costs. 
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Debnet 

o. 

COBBXT 

and  another. 


Petersdoiffi  contrd. — ^There  is  nothing  in  the  affidavits  to  shew  that  this 
action  was  commenced  on  account  of  the  mistake  in  the  notice  of  distress ; 
and  indeed  it  is  quite  clear  on  the  aflSdavits  that  it  arose  from  vexatious 
opposition.  The  only  question  for  the  Court  now  to  consider  is,  whether 
the  defendants  were  in  fact  acting  under  the  stat.  50  Geo.  3,  c.  clxx,  when 
they  made  the  distress  ;  and  whether  the  action  was  defended  on  the  ground 
that  they  were  so  acting,  the  mistake  in  the  notice  of  distress  being  perfectly 
immaterial.  Those  facts  are  clearly  shewn  on  these  affidavits ;  and  it  follows 
as  an  immediate  consequence,  that  this  action  being  brought  for  a  thing  done 
in  pursuance  of  that  act,  and  the  plaintiff  having  discontinued  the  action,  the 
defendants  are  entitled  to  treble  costs.  It  is  also  said  that  the  defendants 
cannot  recover  treble  costs,  because  this  is  an  action  of  trespass,  instead  of 
an  action  on  the  case.  It  cannot  however  be  contended,  that  a  defendant  is 
not  to  be  entitled  to  treble  costs,  because  a  plaintiff  chooses  to  commence  an 
action  in  a  different  form  from  that  to  which  he  is  confined  by  the  act.  The 
clause  giving  treble  costs  is  general  in  its  language,  that  in  CMy  action,  &c., 
and  cannot  be  construed  to  mean  any  action  on  the  case  to  be  brought  in  par- 
ticular cases  under  another  clause.  The  simple  question  only  is,  was  this 
an  act  done  under  or  by  virtue  or  in  pursuance  of  this  act,  which  it  is  clear 
on  the  affidavits  it  was.  The  case  of  Finlay  v.  Seaton  (a)  is  a  case  bearing 
on  the  point;  and  here,  as  in  that  case,  it  appearing  clearly  to  the  Court  what 
the  authority  was  under  which  the  defendants  were  acting  when  they  did  the 
acts  complained  of,  and  for  which  the  action  is  brought,  the  Court  will  in 
like  manner  award  the  defendants  treble  costs. 

Cur.  ado.  vuU. 


Williams,  J.  afterwards  {May  8th)  gave  judgment.  This  was  an  applica- 
tion calling  on  the  plaintiff  to  shew  cause  why  the  Master  should  not  review 
his  taxation,  he  having  allowed  the  defendant  single  costs  only,  and  the  ques- 
tion was,  whether  under  the  circumstances  he  should  not  have  allowed  treble 
costs  under  the  provisions  of  the  statute  50  Geo,  3,  c.  clxx,  s.  65.  By 
that  section  it  is  provided,  that  if  the  plaintiff  in  any  action  against  any  per- 
son for  any  thing  done  under,  or  by  virtue  or  in  pursuance  of  that  act, 
should  become  nonsuit  or  discontinue  his  suit,  &c.,  he  should  pay  treble  costs 
to  the  defendant ;  and  the  question  is,  whether,  under  that  section,  treble 
costs  ought  to  be  allowed,  or  single  costs  only.  The  question  arose  thus ;  a 
distress  was  made  on  the  plaintiff  for  arrear  of  rates,  and  it  was  described, 
in  the  notice  of  distress  served,  in  the  following  terins :  '*  Take  notice,  that 
by  virtue  of  a  warrant  to  me  directed,  I  have  distrained  the  goods  and  chat- 
tels in  the  annexed  schedule  specified  for  the  sum  of  14/.  IS^.  4cf.'*  (this  sum 
was  properly  described)  "  for  so  much  rate  for  paving,  duly  made  under  the 
statute  48  Geo.  3,  intituled  an  act,  &c.,  due  at  Lady-day,  1833."  Now  this 
was  a  misrecital  and  a  misdescription  of  the  statute,  for  the  48  Geo.  3,  c. 
Ixxxvi,  was  a  different  one  from  that  under  which  the  proceedings  were 
really  had,  and  on  which  the  parties  acted,  namely,  the  50  Geo.  3,  c.  clxx. 
I  liave  observed  that  the  precise  amount  was  truly  stated ;  the  reason  of  the 
distress  was  also,  and  there  was  only  a  misrecital  and  misdescription  of  the 
statute ;  and  the  question  mainly  was,  whether  this  mistake  in  the  recital  of 
the  statute  under  which  the  parties  undertook  to  act  will  preclude  roe  from 

(a)  1  Taunt.  210. 
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taking  notice  that  they  were  reaUy  acting  under  the  50  Geo.  S,  c.  clxx. 
It  appears  hy  the  affidavits  that  tlie  counsel  who  advised  the  plaintiflTdid  not 
think  so,  for  they  thought  that  if  a  party  making  a  distress  had  good  and  tenable 
grounds  for  doing  so,  he  might  notwithstanding  avail  himself  of  it.  If  they 
bad  not  thought  so  they  would  not  have  recommended  the  plaintiff  to  discon- 
tinue this  action.  This  is  an  old  and  well-established  principle  of  law,  and 
the  Court  recognised  it  in  the  case  of  The  Gotemor  ^c.  of  the  Poor  of  Bristol 
V.  Wait  (a),  and  I  therefore  am  not  precluded  from  looking  at  the  real 
acts  of  the  parties.  If  that  be  so,  then  I  am  satisfied  that  these  defendants 
were  acting  under  the  statute  of  50  Geo.  3,  c.  clxx,  and  that  they  had  an 
undoubted  authority  so  to  act.  It  is  next  said,  that  under  the  64th 
section  of  that  statute,  where  any  distress  is  improperly  or  informally  made 
wider  that  act,  that  the  persons  making  it  are  not  to  be  considered  as  tres- 
passers ab  imtio,  but  that  the  persons  aggrieved  are  to  recover  full  satisfac- 
tion in  an  action  on  the  case.  Now  it  is  contended,  that  as  this  is  an  action 
of  trespass  in  its  form,  it  is  impossible  on  the  present  occasion  for  the  de- 
fendants to  say  they  were  acting  under  the  50  Geo.  3,  as  an  action  of  tres- 
pass could  not  be  maintained.  I  cannot  however  assent  to  that  argument ; 
because  the  plmntiffh  mistaken  in  his  course  of  proceeding  that  is  not  to 
prevent  the  defendant  from  saying  he  was  acting  under  the  statute ;  it  cannot 
have  the  effect  of  rendering  his  past  acts  unwarranted.  Suppose  the  plaintiff 
had  brought  an  action  of  debt  on  some  supposed  penalty  which  is  not  in  fkct 
given  by  the  statute ;  if  the  defendants  had  really  been  acting  under  the 
statute,  would  it  extinguish  their  right  to  say  that  they  were  so  acting  ?  So 
here,  the  plaintiff  brings  an  action  of  trespass  instead  of  case ;  that  is  his  own 
blunder,  but  it  cannot  affect  the  rights  of  other  parties.  For  these  reasons, 
I  think  the  Master,  when  he  allowed  the  single  costs  only,  (which  he  did  in 
order  to  bring  the  question  before  the  Court)  was  mistaken,  and  that  there- 
fore this  rule  must  be  made  absolute. 


Bail  Court. 
Dbbnst 

V. 

Corbet 
and  another. 


Rule  absolute. 


(a)  1  Add.  &  £1. 264 ;  3  Nev.  &  Man.  359  -,  6  Car.  &  Payne,  591. 


BoNNEFOR  V.  Russell. 

'PHE  defendant  in  this  case  made  de&ult  in  putting  in  bail  above^  where- 
upon the  plaintiff  took  an  assignment  of  the  bail-bond,  and  commenced 
proceedings  against  the  bail.  Bail  above  was  then  put  in  and  justified,  and 
a  rule  ntft  obtained  to  stay  proceedings  on  the  bail-bond  on  payment  of  costs, 
which  rule  was  still  undisposed  of.  A  rule  was  also  obtained  to  shew  cause 
why  the  plaintiff  should  not  find  security  for  costs,  as  he  was  resident  abroad. 
Against  the  ktter  rule, 

Bantom^  shewed  cause. — A  preliminary  objection  is,  that  at  the  time  this 
rule  ftUi  was  granted,  the  defendant  was  in  default  by  not  putting  in  bail  in 
time,  he  was  therefore  not  in  Court  to  make  this  motion,  and  it  was  neces- 
sary he  should  purge  that  default  by  having  the  proceedings  against  the  bail 
stayed  before  he  could  take  a  step  in  the  cause*    Until  that  is  done,  it  cannot 


If  a  defendant 
has  made  default 
by  not  putting  in 
bail  in  time,  and 
proceeding*  are 
uken  on  the  bail- 
bond,  after  which 
bail  is  put  in,  the 
defendant  cannot 
move  that  the 
plainti£F  should 
find  securitj  for 
costs  until  he  has 
had  the  proceed- 
ings on  the  bail- 
bond  suyed. 
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Bail  Cowri. 

BONNKFOft 
0. 

RuasxLL. 


be  known  that  the  plaintiff  will  ever  proceed  in  the  cause,  as  he  cannot  pro- 
ceed both  in  it  and  against  the  bail  also. 

Humfrej/,  contrd. — All  that  is  necessary  is,  that  the  defendant  should  be  in 
Court  when  this  motion  was  made,  which  he  was  immediately  that  bail  above 
was  put  in  and  justified.  Being  in  Court,  the  next  question  is,  whether  diis 
motion  is  made  promptly,  as  is  generally  required  by  the  Court  Had  the 
other  rule  been  first  disposed  of,  it  would  have  been  objected  that  the  de- 
fendant had  taken  a  step  in  the  cause,  and  that  this  application  for  security  for 
costs  was  too  late.  It  might,  moreover,  have  so  happened,  that  the  defend- 
ant would  have  been  obliged  to  plead  before  the  rule  for  staying  proceedings 
against  the  bail  could  be  made  absolute.  In  that  case  he  would  be  prevented 
altogether  from  making  this  application. — [ColeridgCf  J. — Under  those  circum- 
stances, the  defendant  would  not  be  precluded  from  obtaining  security  for 
costs,  as  it  is  only  required  that  he  should  apply  promptly  (a)]. — Still  then 
when  the  bail  above  were  put  in  and  justified,  the  defendant  was  in  Court,  and 
the  rule  for  staying  the  proceedings  against  the  bail  on  payment  of  costs,  is 
such  a  mere  matter  of  course,  that  it  cannot  be  necessary  to  make  it  absolute 
before  making  the  present  application. 

CoLERiDOE,  J. — The  question  is,  whether  the  defendant  is  in  Court  for 
the  purpose  of  this  application.  Now  by  his  default  in  not  putting  in  bail 
above  in  time,  proceedings  against  the  bail  below  are  on  foot,  and  while  that 
is  the  case,  the  plaintiff  cannot  proceed  in  this  action ;  yet  while  that  state 
of  things  remains,  the  defendant  makes  this  motion  in  die  cause.  That  he 
cannot  do,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 

(a)  See  the  cases  of  Fletcher  w.  Lew,  1  ▼.  Key,  I  Har.  &  WoK  203 ;  3Dowl.P. 
Har.  &  Wol.  430  ;  Duncan  v.  Stent,  5  Barn.  &  C.  559 ;  and  the  rule  of  Court,  H,  T.  2  ff. 
Aid.  702 ;  1  Dowl.  &  Byl.  348  -,  and  Gurney      4. 1.  98  ;  1  Dowl.  P.C«  196. 


BoNN£FOR  V.  Russell. 


Anftffida^tof    C\^  ^^^  '"1^  ^^  ^^^^  causc  why  the  proceedings  on  the  bail-bond,  referred 
nerit*  made  by  jq  j^  jj,g  \^^  caEC,  should  uot  be  Stayed  ou  paymcDt  of  costs,  bail  above 

the  defendaat  I  j  v   ^  ^.^ 

attorney,  mutt       having  been  put  in ;  the  affidavit  of  merits  was  made  by  "  WilHam  Russell,  of 

Ihmhi'dr^nent  ^^'  ^»  ^^Kf^^^  Sirect,  Strand,  Gentleman,"  but  he  did  not  describe  himself 

It  attorney  for  the  as  the  attorney  for  the  defendant,  which  in  fact  he  was.     There  was  also  an 

iiefeadaau  affidavit  of  a  person  describing  himself  as  "  clerk  to  Howard  and  Russell,  of 

No.  7,  Norfolk  Street,  Strand,  attornies  of  the  defendant."     It  also  appeared 

on  the  affidavits,  that  IVilliam  Russell,  who  was  living  at  the  same  place,  had 

acted  as  the  attorney  of  the  defendant. 

Barstow  took  a  preliminary  objection,  that  the  affidavit  of  merits  should 
have  stated  distinctly  that  the  person  making  it  was  the  attorney  of  the  dc 
fendant,  and  that  the  deficiency  could  not  be  supplied  by  the  other  affidavits. 
He  cited  the  case  of  Morris  v.  Hunt  (b),  which  had  already  been  acted  on  in 
a  case  in  this  Court  this  term  (c), 

(6)  1  Chit.  97.  (r)  In  the  next  case,  Rowbotham  v.  Dupree, 
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Humfrof,  amtrdf  contended,  that  it  sufficiently  appeared  from  the  affida- 
vits that  the  fVUUam  Russell  making  the  affidavit  of  merits  was  the  attorney 
for  the  defendant. 

CoLERiDOB,  J.  — It  is  quite  consistent  with  this  affidavit,  that  there  is  a 
person  in  the  same  house  of  the  same  christian  and  surname,  but  who  is  not 
the  attorney  for  the  defendant.  It  is  right  that  affidavits  should  be  in  the 
regular  forms,  which  must  be  adhered  to.  This  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


Bail  Court. 


BONNKFOR 

V. 
RUSSKLL. 


ROWBOTHAM  V.  DUPREE. 

^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  judgment, 
and  all  subsequent  proceedings,  should  not  be  set  aside  on  payment  of 
costs.  There  was  an  affidavit  of  merits  made  by  the  clerk  of  the  defendant's 
attorney,  in  which  there  was  a  long  statement  of  the  different  proceedings  in 
the  cause,  but  he  did  not  state  that  he  had  had  the  management  of  the  cause. 

R.  V,  lUehardSf  on  shewing  cause,  objected  that  as  the  affidavit  of  merits 
was  made  neither  by  the  defendant  himself  nor  by  his  attorney,  but  by  a 
third  person,  his  derk,  it  was  necessary  that  he  should  swear  positively  that 
he  had  had  the  management  of  the  cause,  or  shew  that  he  knew  something 
about  it.     He  cited  the  case  of  Morris  v.  Hunt  (a). 


1.  Ad  affidavit  of 
mertts  made  by 
the  defendant's 
attorney's  clerk, 
on  a  rule  to  set 
aside  a  judg nenc. 
most  state  lie  has 
bad  the  manage- 
ment of  the  cause. 

«.  If  it  does  not, 
the  Court  will  not, 
on  hearing  the 
mle,  allow  the 
alKdavit  to  be 
amended  and  re- 
sworn. 


J.  /«rr»,  ccntrd,  submitted  that  the  contents  of  the  affidavit  shewed  that 
the  derk  had  had  the  management  of  the  cause ;  that  the  case  cited  was  not 
of  sufficient  authority  on  the  point,  and  that  at  any  rate  the  Court  would 
allow  the  affidavit  to  be  amended  and  resworn. 

Williams,  J. — The  usual  practice  is  for  the  party  himself  or  his  attorney 
to  make  an  affidavit  of  merits.  If  neither  of  these  persons  make  it,  but  a 
third  person,  his  affidavit  must  shew  that  he  has  a  knowledge  of  the  case. 
Here  that  is  not  shewn ;  the  deponent  is  only  described  as  the  clerk  to  the 
defendant's  attorney,  but  it  does  not  appear  that  he  has  had  the  conduct  of 
the  ca^use.  If  I  were  to  allow  the  affidavit  to  be  amended  and  resworn,  it 
would  be  holding  out  an  inducement  to  persons  to  make  such  affidavits  in 
this  way  (6).     The  rule  must  therefore  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 


(a)  1  Chit.  97.    See  also  ilex  ▼.  The  Sheriff 
4  MiddUtex^  1  Chit.  732 ;  Anon.  1  Smith,  61 ; 


and  Neeiom  ▼.  Whyloek,  3  Taunt  403 ; 
and  the  last  case,  p.  214. 
(6)  See  the  next  case. 
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%^/^  BosKAT  V.  Lister. 

^  *''*T°y       JpLATT  shewed  cause  against  a  rule  to  cancel  a  bail-bond,  the  defendant 
^foTiiMCowt  haviiig  been  twice  arrested  for  the  same  cause,  and  produced  an  affida- 

•j***^^  ■*?**^  vit  in  which  the  deponent  had  no  addition  to  his  name. 

vie,  wfalCB  OMttM  * 

thcd 


HZ^^^re-        Carrmgian^  amird,  objected  to  the  affidavit  being  read,  as  not  in  compli- 
•«onu         **"    ance  with  the  rule  of  H.  T.  2  mU.  4, 1.  5  (a). 

Piatt  asked  leave  to  have  the  word  *'  gentleman"  added  to  the  affidavit, 
and  to  have  it  resworn. 

Williams,  J. — I  will  allow  that  to  be  done  (6). 

The  objection  was  then  waived. 

(a)  1  Dowl.  P.  C.  184.  (6)  See  the  two  last  cases. 

Callum  V.  Grayson. 

ifadefendnt     HPHIS  actiou  was  Commenced  on  the  14th  o£  jipril  by  writ  of  summons. 
atdZur^n  b«.  The  plaintiff  had  not  declared,  but  on  the  4th  of  May  the  defendant's 

vZ^^i!^*^  attorney  made  a  written  demand  of  declaration  in  this  form :  "The  defendant 
tiff  uMd  not  ob.*^  demands  a  declaration."  A  rule  having  been  obtained  on  the  part  of  the 
uinaroietoMt  plaintiff,  ou  the  6th  o£  May,  to  shew  cause  why  this  demand  of  declaration 
should  not  be  set  aside  for  irregularity,  with  costs, 

Erie  shewed  cause,  and  contended  that  this  demand  of  declaration  was  a 
mere  nullity,  and  did  not  prejudice  the  plaintiff,  as  it  would  not  entitle  the 
defendant  to  sign  judgment  of  rum-pros  under  rule  8  T.  T.  1  Will,  4  (c). 

Mantel,  contrdf  contended  that  the  demand  of  declaration  was  an  irregula- 
rity, as  the  plaintiff  had  until  the  end  of  Trinity  term  to  declare.  Had  the 
defendant  signed  judgment  of  non-pros  four  days  afler  this  demand  of  decla- 
ration under  the  rule,  and  a  rule  nisi  for  setting  aside  this  judgment  been 
obtained,  it  would  have  been  objected  that  the  motion  was  too  late,  as  a  rule 
ought  to  have  been  obtained  for  setting  aside  this  demand  of  declaration 
as  irregular. 

Williams,  J. — If  seems  to  me  that  the  rule  of  T.  T.  1  Will.  4,  is  the 
converse  of  what  is  stated.  It  directs  that  judgment  o^  non-pros  shall  not  be 
signed  for  want  of  a  declaration  until  four  days  after  demand  thereof;  but  it 
does  not  state,  that  if  an  unnecessary  demand  of  declaration  is  made,  that 
then  the  consequence  is  to  follow  that  judgment  of  non-pros  may  be  signed. 
If  a  mere  verbal  demand  had  been  made,  it  would  have  been  of  no  avail ;  so 
here,  as  the  defendant  had  no  right  to  make  this  demand,  in  the  same  way 
the  plaintiff  was  not  bound  to  obey  it.  I  have  no  doubt  on  the  point.  The 
rule  must  therefore  be  discharged. 

Rule  discharged. 

(c)  1  Dowl.  P.  C.  104. 
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Themans  v.  Fenn. 


Bmil  Court. 


^HIS  was  a  rule  msi  far  an  attachroent  agamst  the  late  attorney  for  the     i.  Anaffdavit 
defendant  for  non-paynent  of  eosts,  in  puraaance  of  a  rule  of  Court,  and  Jl^thedefendi^t 
the  Master's  allocatur.     The  rule  nisi  was  granted  on  two  affidavits,  one  is  good,  Uioagh  u 
made  by  the  defendant  Fenn  in  the  form  "  George  Fenn,  of  Hope  Cottage,  in  .^Jdduion! 
the  County  of  Surrey,  the  above-named  defendant,  maketh  oath  and  saith,     s.  a  rale  of 
&c"    It  then  stoted  that  Fenn  personally  demanded  the  sum  of  money  of  Jjl'^of  mo^^e'^to 
the  attorney,  and  that  he  refused  to  pay  it,  and  that  he  believed  it  was  still  b«  piud  to  uie  de- 
dae  and  uii|Mud«     There  was  also  an  affidavit  by  Gold,  one  of  the  defendant's  [^^'l^^^'ilhe^X 
present  attomies,  stating  that  the  money  had  not  been  paid  to  him,  and  that  davit  of  one  of 
be  believed  it  was  still  due  and  owing,  and  unpaid,  to  the  best  of  his  know-  attoroiet^sutrda 
ledge  and  belief    The  rule  of  Court  had  ordered  the  money  to  be  paid  to  **«»«»«>«i  »»«*  ^ 
the  defendant  or  his  present  attornies.     Gold  had  a  partner  in  his  business,  mone/bad  not 

been  paid  to  him, 

Mansel  shewed  cause. — In  the  first  place,  the  affidavit  of  the  defendant  ueved  it  ««■ 
does  not  comply  with  the  rule  of  H.  T.  2  fTtU.  4, 1.  5  (a),  there  being  no  'jS^l'SlllJ^liiu 
addition  to  the  defendant's  name.     It  will  be  contended,  that  where  an  affi-  affidavit  wa« 
da?it  is  made  by  the  defendant  in  the  cause,  and  he  is  so  named,  it  is  unne-  in^uchmeJT"' 
cessary  to  give  him  any  other  addition.    The  case  of  Lawson  v.  Case  (6),  is  without  an  affid*. 
however  a  decision  of  the  full  Court  of  Exchequer  against  that  position.  J|^'[|i^.  **  "^^^^ 
The  case  of  Jervis  v.  Jones  (c),  was  a  decision  in  this  Court  by  a  single  judge, 
and  cannot  be  considered  to  overrule  the  decision  in  Lawson  v.  Case.    The 
same  observation  applies  to  Jackson  ▼.  Chard  (d).     There  is  also  the  case  of 
iSkrpe  V.  Johnston  (e),  but  there  the  defendant  was  in  custody.  Another  ob- 
jection to  this  rule  ia»  that  inasmuch  as  the  original  rule  directed  the  money 
to  be  paid  to  the  defendant  or  his  now  attomies,  there  ought  to  have  been 
an  affidavit  by  the  partner  also  of  Gold,  stating  the  money  had  not  been  paid 
to  bim.    The  case  of  Frainces  v.  Wright  (/)  supports  that  position. 

Smamii  contri. — The  invariable  practice  has  been,  that  where  an  affidavit  is 
noade  m  a  came  by  the  defendant  himself,  it  is  sufficient  to  describe  him  as 
the  defendant  in  the  cause.  The  only  case  which  is  any  authority  against 
this  affidavit  is  that  of  Lawson  v.  Case,  but  in  that  case  it  would  rather 
seem  from  the  report  that  the  only  description  of  the  defendant  was,  '*  the 
above-named  defendant,"  which  distinguishes  the  case.  The  other  cases 
cited  are  all  cases  in  support  of  the  correctness  of  the  present  affidavit.  As 
to  the  other  objection,  a  personal  demand  and  refusal  being  directly  sworn  to 
hjFenn,  the  affidavit  by  one  of  the  defendant's  attornies,  that  the  money  has 
not  been  paid  to  him,  and  that  he  believes  it  is  still  due  and  unpaid,  is  quite 
sufficient  ground  for  granting  this  attachment. 

Williams,  J„  thought  that  there  was  nothing  in  the  second  objection, 
a  distinct  refusal  to  pay  having  been  sworn  to,  and  it  being  further  stated  by 

(e)  1  Dowl.  p.  C.  184.  (d)  2  Dow].  P.  C.  469. 

(6)  1  Ciomp.  &  Mees,  481 ;  2  Dowl.  P.  C.  (e)  i  Hodges,  298  ;   4  Dowl.  P.  C.  324  ', 

40 ;  3  TjT.  489.  2  Scott,  407  ;  2  Bing.  N,  R.  246. 

{e)  1  Har.  &  Wol.  654 ;  4  DowL  P.  C.  (/)  3  Dowl.  P.  C.  326. 
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Bail  Court. 


Thbmaks 

V. 

Fbnn. 


the  attorney  that  the  money  was  still  due  and  owing  and  unpaid^  as  he  be- 
lieved.   The  other  point  was  referred  for  the  decision  of  the  full  Court 

Stvatm  afterwards,  on  the  last  day  of  the  term,  mentioned  the  objection  to 
the  full  Court,  and  the  Master  having  stated  the  usual  practice  to  be 
to  draw  affidavits  in  the  same  form  as  the  present,  the  rule  was  made  ab- 
solute. 

Rule  absolute. 


A  defendant 
Bott  have  been 
Goofined  within 
tlie  walla  of  the 
priaon  to  entitle 
him  to  hb  dia- 
charge  under  tlie 
48  0.  S|C.  ISS. 


Barnard  v.  Symonds. 

JDALL  moved  to  discharge  the  defendant  under  the  Small  Debts  Act,  48 
Geo.  3,  c.  123.  The  only  difficulty  was,  that  the  defendant  had  been 
confined  within  the  rules  of  the  King's  Bench  prison,  and  not  within  the 
prison  itself.  The  case  of  Gilbert  v.  Pope  (a)  decided,  that  under  those  cir- 
cumstances the  defendant  was  not  entitled  to  be  discharged,  and  referred  to 
the  case  of  Sumption  v.  Monzani,  as  a  case  decided  in  the  Court  of  King's 
Bench  in  Easter  term,  1836,  but  it  did  not  appear  that  in  either  of  those 
cases  the  case  of  Day  v.  Thomas^  referred  to  in  Chapman's  Practice^  was  cited. 
It  was  not  the  intention  of  the  legislature  that  the  defendant  should  have 
been  actually  confined  within  the  walls  of  the  prison  for  a  twelvemonth. 

Williams,  J. — ^The  case  o£  Sumption  v.  Monzani  was  a  decision  of  the  full 
Court,  and  that  case  decides  the  present. 

Rule  refused. 

(a)  1  Mur.fic  Hurl.  47  ;  5  Dowl.  P.  C.  449. 


CaREW  V.  WiNSLOW. 

Role  to  com-      J?    ALEXANDER  moved  to  make  a  rule  to  compute  absolute.     The 
pnto  nwde  ab-  *  affidavit  Stated  that  the  deponent  had  served  the  defendant,  by  putting 

fay  pnttiog  acopy  ^  ^^VY  of  the  rulc  iiMt  iuto  the  letter-box  at  the  defendant's  chambers,  where 
of  the  rale  miti  he  resided,  and  that  the  deponent  called  afterwards  and  saw  a  person  who 
at  the  defeudan'*a  li^^^  in  the  Same  chambers,  and  who  said  that  he  had  received  the  copy  and 
chamben,  which    had  Sent  It  to  the  defendant. 

waa  forwarded  to 
him. 


Williams,  J.  granted  the  rule. 


Rule  absolute  (6). 


(b)  See  ProvU  ▼.  Cantley,  I  Har.  U  Wol.  309 ;  StrutUm  v.  Hawktt,  3  Dowl.  P.  C.  25 ;  and 
Gardntr  ▼.  Grr«n,  id.  343. 


DistrirngMi 
granted  where 
two  calla  only 
had  been  made. 


Stroud  v.  Leslie. 

J^NOWLES  moved  for  a  distringas  under  the  following  circumstances : — 
Two  calls  only  had  been  made  at  the  defendant's  house  for  the  purpose 
of  serving  the  writ  of  summons ;  the  second  call  was  made  according  to  an 
appointment  made  at  the  first.  On  the  occasion  of  this  second  call,  a  letter 
was  given  to  the  clerk  who  called,  signed  by  the  defendant,  in  wliidb4ie  said 
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that  he  could  not  be  at  home  at  the  time  appointed,  on  account  of  some  Bail  Ceurt. 
bonness  be  had  to  attend  to,  but  that  if  the  summons  was  left  at  his  house,         ^•^'^■^ 
it  should  be  tlie  same  as  if  it  was  delivered  to  himself.     A  copy  of  the        Steoud 
rammons  was  accordingly  left.     It  was  submitted,  that  although  the  usual        Luui. 
three  calls  had  not  been  made^  yet  that  under  these  circumstances  a  distringas 
night  be  granted. 

Williams,  J.  granted  the  rule  (a). 

(a)  See  the  case  of  ClayUm  ▼.  Menham,  ante,  210. 

Theobaxd  v.  Bram£  and  others. 

iVMALLEY  shewed  cause  against  a  rule  nin  obtained  by  Palmer  for     where  there 
judgment  as  in  case  of  a  nonsuit,  and  objected  to  the  aflRdavit  on  which  J[^jJJU[JJ[^,^^^ 
the  rule  was  granted,  that  it  was  intituled  *'  Theobald  against  Brame  and  names  of  nil 
others,"  instead  of  setting  out  all  the  names  of  the  defendants.     He  sub-  j|)^jJ^'*tJ;tJlf  ^"' 
mitted  that  the  rule  must  be  discharged,  and  with  costs.     He  cited  Doe  d.  affidavit  made  in 
Spencer  V.  WaHt{b).  ***'^   " 

WiLLL&Ms,  J.  thought  the  affidavit  insuflScient,  and  discharged  the  rule, 
but  without  costs. 

Rule  discharged  accordingly. 

(6)  2  Moore,  722. 


Doe  d.  Fisher  v.  Roe. 

TTOGGINS  moved  for  judgment  against  the  casual  ejector. — The  pre-     Rule  mn  for 
mises  sought  to  be  recovered  had  all  been  let  under  one  lease.    The  jodgment  a«aiii»t 

,  .  «    .  Uie  casual  ejector 

lessee  had  become  bankrupt.     The  tenants  in  possession  of  the  greater  part  granted,  when 
of  the  premises  had  been  served  with  the  declaration.     The  remainder  was  •*^*«  *»"*  ^ 

^  on  two  ont  of 

vacant  and  unoccupied.    The  lessee  himself  could  not  be  met  with,  and,  in  three  assignees 
consequence,  the  declaration  had  been  fixed  on  the  premises,  and  two  out  of  ^^^*  SSTkropT^^ 
bis  three  assignees  had  been  served.    Several  attempts  had  been  made  to  and  could  not  b« 
serve  the  third  assignee,  but  he  could  not  be  met  with.     It  appeared  that  he  *"""**• 
was  unwell,  and  was  staying  from  home  in  the  country,  and  his  friends  would 
not  say  where  he  was.     It  was  submitted,  that  as  service  on  the  lessee  alone 
would  have  been  sufficient,  therefore,  under  the  circumstances,  two  of  his 
assignees  having  been  served,  and  the  third  not  having  been  met  with,  as 
above-mentioned,  the  Court  would  grant  a  rule  nisi. 

Williams,  J.  granted  a  rule  ntn. 

Rule  fiut  granted. 


C.  D,,  ud  £.  F. 


220  TERM  REPORTS  in  the  KING'S  BENCH. 

Bail  Court. 

Doe  d.  Doulan  v.  Roe. 

Eaie  abMinte     #^    7*.  WHITE  iDoyed  for  judgment  against  the  casual  ejector,  on  an 
^S^^^J^tHe  '  aflSdavit  stating  a  service  on  "  William  Smith,  tenant  in  possession, 

cMa«ipjector,on  together  with  A.  B.t  C.  Z).,  and  E.  F"  He  submitted  that  on  this  affidavit 
■uting  I  Mrrke  ^^  appeared  that  the  three  last-named  persons  were  joint  tenants  together 
on  m  a.,tnMat  with  IVilUam  Smithy  and  that  as  service  on  one  joint  tenant  was  sufficient,  he 
cnbrrwith  j.B^  ^^  entitled  to  have  a  rule  absolute  as  to  all  four.  He  referred  to  the  case 
of  Z)oe  d.  Bailey  v.  Roe  {a), 

Williams,  J. — I  think  that  will  do. 

Rule  absolute  granted  as  to  all. 

(a)  lB08.&Piil.369. 


Doe  d.  Mather  v.  Roe. 

Role  MM  jyUTT  moved  for  judgment  against  the  -casual  ejector.     Service  had  been 

flrwted  forjudg.    -^^  effected  two  days  before  the  term  on  a  servant  of  Sir  G.  Pococke,  who 

Bcnt  against  mo  .  •  i  •  •  ■%       mi. 

caMiai  ejector,  was  the  tenant  m  possession  on  the  premises  sought  to  be  recovered.  The 
bmorrlm!^  servant  said  that  Sir  G.  Pococke  was  gone  away, and  it  was  sworn  that  he  had 
of  the  tcoaut,  who  left  the  couutry  and  was  residing  in  France.  It  was  submitted  that  this  was 
M'thrkiDg?ooi?  ^^^  '^e  <^**®  ®^  service  on  the  servant  of  a  person  who  was  residing  in  tliis 
country,  and  that  therefore  the  rule  might  be  granted. 


Williams,  J.  granted  a  rule  nisi. 


Rule  nisi  granted  (6). 


(ft)  See  alio  Dee  d.  Tr§at  y.  Roe,  1  Har.      TomJatu  v.  Roe,  anU,  49;  and  Dot  d.  Rofrtn- 
&  Wol.  526 ;  4  DowL  P.  C.  278 ;  Dee  d.      ton  v.  Roe,  3  Dowl.  P.  C.  11. 
Stureh  Y.  Roe,  1  Har.  &  Wol.  672 ;  Dee  d. 

Doe  d.  Lord  Somers  v.  Roe. 

Rule  niti  T[ZELLY  moved  for  judgment  against  the  casual  ejector.    Service  had 

^t'!!^iiMt*th!  ^®"  effected  regularly  on  all  the  tenants  except  two,  and  those  two 

casual  ejectoTp  bad  shut  their  doors  and  refused  to  open  them,  so  that  it  had  been  impossible 

had  rafoM^  ^  to  scrve  them.    A  copy  of  the  declaration  and  the  notice  bad  then  been 

uke  tb«  decia.  pushed  undcr  the  doors,  and  it  had  been  explained  in  a  loud  voice  to  them. 

ratioo,  aad  had        *  * 

shot  the  dooTp 

"JJI^P^**^'*       Williams,  J. — You  may  have  a  rule  nin  as  to  those  two  tenants,  the 
service  of  which  is  to  be  made  in  the  same  way  the  declaration  was  served. 

Rule  niti  as  to  those  two,  and  absolute  as  to  the  others. 
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King't  Bench. 

The  King  v.  The  Commissioners  of  the  Beverley  Gas 

Works. 

Ajml  29. 
QN  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  St.  Commusionert 
Martin's,  Beterla/,  in  which  the  appellants,  by  the  name  of  the  pro-  ^eu^iJIirMthll- 
prietors  of  the  gas-works,  are  rated  in  the  sum  of  42^.  for  the  gas-works  nsrd  to  pave  and 
and  8/.  for  certain  tenements,  the  sessions  confirmed  the  rate  absolutely  as  t? iMV^Mto'cn 
to  the  tenements  and  as  to  the  gas-works,  subject  to  the  following  case.  *»»  iohabiuoto. 

The  commissioners  are  appointed  by  two  several  acts  of  parliament,  the  aJ^^orisedtotfect 
48  Geo.  3,  c.  xxxvii,  and  the  6  Geo.  4,  c.  cxxxviii,  which  said  acts  are  to  be  o*"  p««hitte  h  gna 
considered  as  part  of  this  case.     The  ground  upon  which  the  gas-works  in  aaersuffideutiy 
qnestion  are  erected,  is  within  the  parish  of  St.  Martin%  Beverley t  and  was  1^^^*^  "^^ut 
fomierly  garden  ground,  and,  as  such,  rated  to  the  relief  of  the  poor  of  the  gu  u>  lodividuaU: 
respondent  parish.    It  was  afterwards  purchased  by  one  John  Mdam,  who  SL°ure  gi!!^"' 
erected  the  works  in  question  upon  it,  and  carried  on  the  business  of  manu-  let  out  to  b«  np- 
iacturing  gas  there  for  his  own  benefit  for  about  two  years,  during  all  which  d«*hiyfil|l^th^  «! 
time  the  said  John  Malam  was  rated  to  the  relief  of  the  poor  of  the  parish  of  ?«•>»•  oftht 
St,  Martm'Sf  as  the  proprietor  and  occupier  of  the  said  gas-works.    The  thrathe otctpIos, 
aid  commissioners  afterwards,  in  the  year  1828,  in  pursuance  of  powers  ^\?^'^^^^ 
conferred  upon  them  by  the  6  Geo.  4,  c.  cxxxviii,  purchased  the  said  ground,  the  p^^^  of 
with  the  buildings  standing  thereon,  being  the  gas-works  in  question,  from  ^  *^^  ^^^ 
the  said  John  Mtdam^  for  the  sum  of  8000/.,  and  are  still  the  proprietors  of  commiwioDere 
them,  and  have  since  that  time  carried  on  the  business  of  manu&cturing  gas  ^"^"^^^ 
there.    For  the  purpose  of  completing  such  purchase,  and  for  other  pur-  p«non  who  had 
poses  of  the  said  act,  the  said  commissioners  have  borrowed  the  sum  of  forihei^to'the^"' 
8500^,  and,  as  a  security  for  the  same,  have  mortgaged  the  rates  hereinafter  r«iiefof  uieponr, 
mentioned.     In  pursuance  of  the  said  last-recited  act,  from  and  after  the  \l^  uirtown  with 
purchase  of  such  eras  apparatus  and  premises,  the  said  commissioners  have  >***  *«^  ^^^ 

r  L     1     1  f      1  ,1.  /.I  /.   «         f  .1     private  lights. 

lighted  the  streets  and  other  public  passages  of  the  town  of  Beverley  with  The  moofy  and 
gas,  without  contracting  for  the  same,  as  they  had  done  previously  to  the  *^,!^"^^ 
said  purchase  ;  and  they  have  let  out  to  such  persons  as  were  willing  to  take  propriated  to  tiie 
the  same,  certain  private  lights,  of  the  descriptions  specified  in  the  said  1^^^^"^^* 
recited  act,  and  have  supplied  such  lights  with  gas,  upon  such  terms  and  therefore,  that 
conditions,  and  at  such  annual  rents  for  the  same,  and  in  such  manner,  as  the  )|||i^^I^1^ia 
said  commissioners  have  from  time  to  time  thought  proper.     The  said  com-  poor-rate,  as  occa. 
missioners  have  applied  all  the  money  proceeding  therefrom  to  defray  the  ^*^,*|  il!*^^ 
expenses  of  the  said  gas  apparatus,  and  other  things  connected  therewith,  as  of  snch  surplus, 
hy  the  said  last-recited  act  is  directed ;  and  for  answering  and  defraying  the 
expenses  of  lighting  the  said  streets  and  other  public  passages  of  the  said 
town  as  aforesaid,  and  of  carrying  into  execution  the  several  purposes  of  the 
said  acts,  the  said  commissioners  have,  from  time  to  time,  under  the  autho- 
rity of  the  same^  caused  the  necessary  sums  to  be  raised  by  a  rat^  or  rates 
upon  the  several  tenants  or  occupiers  of  premises  within  the  said  town,  as 
specified  in  the  said  acts,  which  said  sums  they  have  uniformly  applied 
according  to  the  directions  of  the  said  acts.     The  said  commissioners  are 
occupiers  of  the  said  gas-works 'and  premises,  but  have  no  beneficial  occu- 
pation of,  or  emolument  resulting  from  the  said  gas-works,  premises,  or 
other  subject  of  the  rate,  in  any  personal  or  private  respect.     If,  under  the 
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King't  Btneh,  above  Circumstances,  the  Court  of  King's  Bench  is  of  opinion,  that  the  com* 

^^^/^  missioners  are  liable  to  be  rated  for  these  gas-works  to  the  relief  of  the 

The  KiKo  poor,  the  order  of  the  justices  is  to  be  confirmed ;  but  if  the  C6urt  of  King's 

The  Bench  should  be  of  the  contrary  opinion,  then  the  rate  is  to  be  amended,  by 

Commiuionen  strikinff  out  so  much  of  the  rate  as  relates  to  the  gas-works  only, 
of  the  ^  o  J 

Bbvkblst  ,    . 

Gas- Works.        Archbold,  in  support  of  the  order  of  sessions. — ^The  commissioners  carry 

on  a  trade  (a),  from  which  a  profit  has  been  realised,  and  they  are  therefore 
rateable.  According  to  the  Hospital  case  (6),  it  makes  no  difference  whether 
the  surplus  realised  is  applicable  to  public  or  private  purposes.  [Lord 
Denman,  C.  J. — ^The  distinction  between  the  cases  in  Salkeld  and  the  present 
is,  that  there  the  appropriation  of  land  to  the  purpose  of  a  hospital  was  made 
by  an  individual ;  in  this  instance  the  land  has  been  appropriated  by  com- 
missioners under  the  authority  of  an  act  of  parliament.] — In  Rex  v.  Tewkes^ 
bury  (c),  and  Rex  v.  Sudbury  ((f),  the  defendants  occupied  as  trustees  for  the 
benefit  of  certain  burgesses,  without  any  benefit  to  themselves,  yet  they  were 
held  rateable.  These  Commissioners  resemble  the  trustees  in  those  cases, 
and  are  rateable  on  the  same  principle ;  Rex  v.  Agarie)^  Rex  v.  St.  Giles's, 
York(f)f  are  to  a  similar  effect.  Rex  v.  Liverpool  {g\  and  Rex  v.  IVeaoer, 
reported  in  a  note  to  that  case,  may  be  relied  on  by  the  appellants.  But,  in 
the  first  of  these  cases,  no  surplus  could  ever  have  been  realised  by  the 
trustees,  as  they  were  required  to  lower  the  dock  duties  taken  by  them,  as 
soon  as  their  receipts  exceeded  what  might  be  necessary  for  repairs,  &c. ; 
and  in  the  latter  case  also,  any  surplus  was  directed  to  be  laid  out  on  the 
reparation  of  public  bridges  and  highways. 

/.  Hildyard,  cantrdt  was  not  called  upon. 

Lord  Denman,  C.  J.— It  is  perfectly  clear  that  this  rate  cannot  be  sup- 
ported. Commissioners  were  appointed  for  the  purpose  of  lighting,  watch- 
ing, and  regulating  the  streets,  ways,  and  other  passages  in  the  town  of 
Beverley t  by  48  Geo.  S ;  and  by  a  later  act,  6  Geo.  4,  those  powers  have  been 
enlarged.  By  both  acts  they  have  power  to  impose  rates  for  the  purpose  of 
those  acts,  and  by  the  second  act  (the  practice  of  lighting  by  gas  having 
come  into  operation,)  it  is  provided,  that  in  case  the  commissioners  shall 
deem  it  expedient  to  erect  or  purchase  a  gas  apparatus,  it  shall  be  lawful  for 
them  to  let  out,  or  grant  to  any  persons  willing  to  take  them,  any  light  or 
lights.     Of  this  provision  they  have  availed  themselves,  and  having  erected 

(a)  By  sect  7,  of  6  G,  4,  c.  xxxviii,  it  is  proper :  provided  nevertheless,  that  all  mooey 
enacted,  "  That  in  case  the  said  commis-  to  proceed  therefrom  or  arise  thereby,  be*  in 
-  siooers  shall  deem  it  expedient  to  erect  or  the  first  instance,  applied  to  defray  the  ex- 
purchase  such  gas  apparatus,  and  to  light  the  pens^  of  the  gas  apparatus  and  other  things 
said  streets,  &c.,  or  any  of  them,  with  gas,  connected  therewith,  and  if  there  shail  be  any 
without  contracting  for  the  same  as  aforesaid,  overplus,  then  the  sameshaUbe  applied  generally 
it  shall  be  lawful  for  the  said  commissioners,  for  the  purposes  of  the  said  recited  act  and  this 
after  sufficiently  lighting  such  said  streets,  act." 
&c.,  to  let  out  or  grant  to  any  person  or  (6)  2  Salk.  527. 
persons  whomsoever,  who  shall  be  willing  to  (^)   13  East,  155. 
take  the  same,  any  light  or  lighu,  &c.,  and  (d)  1  B.  &  C.  390. 
to  supply  the  same  with  gas,  upon  such  terms  («)  14  East,  256. 
and  conditions,  and  at  such  annual  rents  for  (/)  3  B.  &  Ad.  573. 
the  same,  and  in  such  manner  as  the  said  (g)  7  B.  &  C.  61. 
commissioners  shall  from  time  to  time  think 
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an  apparatus  of  their  own,  have  let  out  lights  to  seyeral  persons.     From 

these  contracts  a  profit  no  doubt  is  produced  to  them,  and,  it  is  said,  that  for 

that  profit  they  are  rateable.     But  the  clause  empowering  them  to  enter  into       The  Kino 

these  contracts,  directs  also,  that  the  money  to  proceed  therefrom,  or  arise  ^^^ 

thereby,  shall  first  be  applied  to  defray  the  expenses  of  the  gas  apparatus,   Commissionere 

&C.,  and  the  overplus,  if  any,  shall  be  applied  generally  for  Uie  purpose  of         ^^  *• 

the  acts ;  and  the  case  finds  that  all  the  money  proceeding  therefrom  or 

ansing  thereby  has  been  applied  according  to  the  directions  of  the  acts.     If 

this  rate  be  enforced,  the  necessary  consequence  will  be,  the  imposition  of 

another  rate  by  the  commissioners  for  the  purpose  of  paying  it.     Rex  v. 

Lkerpoolf  following  a  g^reat  number  of  other  decisions,  has  clearly  established 

that,  where  all  the  money  raised  by  any  public  body  is  expressly  disposed  of 

by  act  of  parliament,  there  is  no  profitable  occupation  in  respect  of  which 

that  public  body  can  be  considered  rateable. 

LiTTLBDALE,  J. — I  am  entirely  of  the  same  opinion.  Under  the  original 
act  of  1808,  the  commissioners  were  authorised  to  make  a  certain  rate  for 
the  purpose  of  lighting  the  town  of  Beverley,  Before  the  erection  of  their 
own  works,  they  had  to  buy  their  gas  from  a  private  individual,  who  manu- 
fiictured  it.  Now,  however,  they  have  bought  premises,  and  have  set  up  an 
establishment  of  their  own  for  the  manufacture  of  gas.  By  these  means 
they  are  enabled  to  light  the  town  at  a  much  cheaper  rate  than  before,  and 
the  consequence  will  be,  a  reduction  of  the  rates  imposed  by  them.  All  the 
persons  then  who,  in  consequence  of  the  immunity  from  poor-rate  enjoyed 
by  the  company,  now  pay  an  additional  poor-rate,  will  thus  have  an  equi- 
valent given  them  to  the  extent  of  the  reduction  made  in  the  charges  for 
lighting  and  paving. 


Patteson,  J. — ^The  only  point  on  which  Mr.  ArchbM  has  attempted  to 
distinguish  this  case  at  all  fi*om  the  Liverpool  and  other  cases  is,  that  in  those 
instances  the  legislature  has  expressly  said  that  the  rates  to  be  made  shall  be 
reduced  from  time  to  time,  and  that  there  is  no  such  provision  in  this  in- 
stance. But  substantially  there  is  such  a  provision.  By  the  first  act,  a  rate 
is  to  be  made  for  so  much  as  may  be  necessary  to  effectuate  the  purposes  of 
that  act,  and  there  is  no  other  fund  which  can  be  made  auxiliary  to  those 
purposes.  But  the  second  act,  by  enabling  the  commissioners  to  take  a  gas 
apparatus  of  their  own,  and  to  let  out  gas  to  individuals  for  a  profit,  and  by 
providing  for  the  application  of  that  profit  to  the  purposes  of  the  act,  so  that 
a  lower  rate  will  be  sufficient  for  such  purposes,  does  in  substance  apply  the 
surplus  to  the  reduction  of  the  rate  at  first  levied. 


CoLEBiDGEy  J.  concurred. 


Order  of  Sessions  quashed  (a). 


(a)  See  Rex  v.  York,  ante,  132. 
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B  J  a  local  act 
Kuardiaos  of  th« 
poor  wen  di* 
rrctrd  to  make  a 
sonrey  and  valua- 
tion of  ail  house*. 
Uods,  and  here- 
ditanenu,  aod  to 
asMM  the  tame  to 
th«  poor-raia.    A 
gas  eonpany 
hanng  been  rated 
for  llB  gaaoneter, 
at  a  varehooM  or 
bnilding,  at  what 
it  was  worth  to 
let  by  the  year, 
although  other 
occnplen  were 
not  rated  in  re- 
spect of  stedow 
eoginet  and  other 
machinery  alBied 
to  their  premisea^ 
for  the  purpoece 
of  maouf«ctnre, 
or  for  the  in- 
creased value 
giren  to  Uieir 
premises  by  such 
rasciiinery : — 
MM,  that  the 
rale  was  bad  for 
inequality. 


The  King  v.  The  Birmingham  and  STAFFORDSHias 
Gas  Light  Company. 

C\^  appeal  against  a  survey  and  valuation,  made  by  the  guardians  of  tbe 
poor  of  the  parish  of  Bhrmingham^  and  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish,  of  all  houses,  lands,  tenements,  and  herediu- 
ments  within  the  same,  and  the  annual  value  thereof,  for  the  purpose  of 
rating  them  to  the  relief  of  the  poor,  the  sessions  confirmed  the  survey*  sub- 
ject to  the  following  case : — 

By  1  &  2  WUL  4,  c.  Ixvii,  "  An  Act  for  the  better  regulating  the  Poor 
within  the  parish  of  Birmingham^**  certain  persons  were  appointed  a  corpora- 
tion by  the  name  of  the  guardians  of  the  poor  of  the  parish  of  Birmmgkam^ 
and  were  authorised,  together  with  the  churchwardens  and  overseers  of  the 
same  parish,  from  time  to  time  to  make  a  survey  and  valuation  of  all  houses, 
Hmds,  tenements,  and  hereditaments  therein,  for  the  purpose  of  rating  them 
to  the  relief  of  the  poor.  An  appeal  was  given  to  parties  aggrieved*  In 
December i  1833,  a  survey  and  valuation  was  made,  in  which  the  property  of 
the  appellants  was  thus  described  and  valued : — 

*'  Birmingham  and  Staffordshire  Gas  Company. 
"  For  their  'gas-holders  and  premises  in  Oxford  Street,  and  mains  and 
pipes  within  the  said  parish,  annual  value,  2430/.** 

The  appellants  were  incorporated  by  an  act  of  parliament,  6  Geo.  4, 
c.  Ixxix.  In  pursuance  of  this  act,  the  appellants  laid  mains  and  pipes 
under  the  streets  of  the  town  of  Birmingham^  and  have  for  many  yean  sup- 
plied the  town  of  Birmingham  with  gas  by  means  of  such  mains  and  pipes. 
The  whole  of  their  gas  is  manufactured  at  West  Bromwich,  out  of  the  parish 
of  Birmingham,  but  conveyed  into  Birmingham  by  mains  or  pipewaya.  The 
appellants  have  no  property  whatever  in  the  land  in  the  streets  in  which 
their  mains  and  pipes  are  laid,  only  a  license  to  lay  them  from  the  commis- 
sioners under  the  Birmingham  Street  Act,  in  whom  the  soil  is  vested.  The 
annual  value  of  the  appellants'  gas-holders  and  premises  in  Oxford  Street, 
and  of  their  mains  and  pipes,  was  ascertained  upon  the  following  principle. 
The  buildings  in  Oxford  Street,  and  lands  immediately  connected  with  them, 
were  valued  as  land  and  buildings  at  what  they  were  worth  to  let  by  the 
year,  in  the  same  way  as  the  value  of  other  lands  and  buildings  in  the 
parish  was  ascertained.  The  gas-holder,  which  contains  the  gas  when  made, 
which  is  formed  of  brick  and  iron-work  sunk  several  feet  into  the  ground, 
and  raised  several  feet  above  the  surface  of  the  ground,  was  valued  as  a 
warehouse  or  building,  at  what  it  was  worth  to  let  by  the  year.  The  mains 
and  pipes  and  the  land  which  they  occupy  were  valued  by  ascertaining  the 
quantity  of  land  through  which  they  were  laid,  and  then  valuing  that  land 
with  reference  to  the  value  of  the  adjoining  land,  taking  into  consideration 
the  purpose  for  which  it  is  used.  This  value  is  an  annual  value  to  let  for 
the  purpose  of  a  pipeway.  The  pipes  and  mains  were  separately  valued  at 
an  annual  rental  to  let,  deducting  an  allowance  of  201,  per  cent  for  wear  and 
tear,  in  the  same  manner  as  the  allowance  for  repairs  in  houses,  the  mains 
being  considered  as  holders  or  depositaries  from  which  the  manufactured 
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article  is  delivered  to  the  consumers.     Many  persons  whose  names  were    xing't  Bench*, 
given  in  the  notice  of  the  grounds  of  the  appearl,  were,  at  the  time  of  the         ^^/^ 
making  of  the  said  snrvey  or  valuation,  in  the  occupation  of  lands,  houses,      The  Kino 
or  buildings,  to  which  pipes,  steam-engines,  and  various  other  machinery,    Bir  minor  ah 
for  carrying  on  the  trades  of  the  respective  occupiers  were  affixed,  being  let  and 

into  the  ground,  or  otherwise  attached  to  the  freehold.  If  the  steam-engines  ^^gm  Light"* 
and  machinery  for  the  purpose  of  manufacturing,  affixed  to  houses  and  Company. 
buildings,  ought  to  be  estimated  in  the  present  rate,  as  forming  part  of  the 
annual  value  of  the  houses  and  buildings,  then  the  value  of  the  houses  and 
buildings  would  be  increased  beyond  what  they  are  rated  at,  as  the  annual 
vahie  to  let  of  the  lands,  houses,  and  buildings,  mentioned  in  the  notice  of 
appeal  along  with  the  steam-engines  and  machinery,  is  in  point  of  fact  in- 
creased by  the  steam-engines  and  machinery  attached  to  them.  These 
pipes,  steam-engines,  and  machinery,  were  omitted  in  the  said  survey  or 
valuation,  except  as  hereinafter  mentioned.  They  were  neither  included  in 
it  specifically,  as  coming  within  the  words  *'  houses,  lands,  tenements,  and 
bereditamente,"  nor  indirectly,  as  adding  to  the  annual  value  of  the  lands, 
houses,  and  buildings,  to  which  they  were  so  attached  and  affixed  as  afore- 
said. The  houses  and  buildings  were  valued  at  what  they  would  be  worth 
to  let  by  the  year,  with  a  deduction  of  20/.  per  cent,  for  repairs,  reference 
being  had  to  the  purposes  for  which  they  were  used,  and  to  the  additional 
strength  and  form  of  their  construction,  for  the  purpose  of  allowing  steam- 
engines  and  other  powerful  machinery  to  be  attached  to  them.  The  masonry 
and  brick-work  for  boiler-seats  and  chimney-stacks  are  included,  but  the 
steam-engines  themselves  are  not  included.  All  machinery  and  apparatus 
osed  for  the  purpose  of  manufacturing,  whether  fixed  or  not,  was  intended 
to  be,  and  is  excluded  from  the  survey  or  valuation.  That  was  the  prin- 
ciple on  which  it  was  made. 

The  questions  for  the  Court  of  King*s  Bench  were,  first,  whether  the  gas- 
holders, mains,  and  pipes  of  the  appellants  ought  to  have  been  included  in 
the  survey  or  valuation ;  secondly,  whether  the  survey  or  valuation  is  not 
bad  in  law  on  account  of  such  omissions  as  are  mentioned  in  the  case,  or  any 
of  them ;  thirdly,  whether,  supposing  that  the  pipes  and  mains  of  the  ap- 
pellants are  rightly  included,  the  principle  upon  which  their  annual  value  has 
been  ascertained  is  a  correct  one. 

If  the  Court  should  decide  all  these  three  points  in  favour  of  the  re- 
spondents, then  the  said  survey  or  valuation  to  be  confirmed ;  if  not,  the 
same  to  be  quashed  or  amended  by  the  Court  as  far  as  the  principle  of  the 
valuation  might  be  affected. 

M,  D.  HiU  and  Amo»,  in  support  of  the  order  of  sessions,  first  applied 
themselves  to  shew  that  the  property  of  the  appellants  in  question  was 
rateable  under  the  term  *'  hereditaments,"  and  for  that  purpose  cited  and 
commented  upon  the  following  cases :  Res  v.  The  Trustees  for  paving  Shrerm^ 
bury  (a).  Rex  v.  Mayor,  S^c.  of  Baih{b),  Res  v.  Brighton  Gas  Company  {c)^ 
Rex  V.  Chelsea  Waterworks  (d).  Rex  v.  St,  Nicholas,  Gloucester  (e),  Rex  v. 
Hogg  (/),  Rex  V.  Lord  Granville  ( g) ;  but  as  the  judgment  of  the  Court  was 

(«  )  3  B.  &  Ad.  216.  («)  Cald.  262. 

(6)  14  East,  609.  (/)  Cald.  266  j  IT.  R.  721. 

(O  8  Dow.  &  Ry.  d08.  U)  ^  B.  &  C.  188. 
{d)  5Bani.&  Adol.  156. 

VOL.  III.  Q 


226  TERM  REPORTS  in  the  KINGS  BENCH. 

King\  Bench,    grounded  wholly  upon  another  point,  the  arguments  thereon   have   been 
s^^^       omitted.     They  then  proceeded  to  argue  that  the  fixed  machinery  belonging 
The  Kino      to  the  various  occupiers  mentioned  in  the  notice  of  appeal  was  not  rateable. 
Birmingham    '^^®  distinction  between  these  pipes  and  mains  and  the  fixed  machinery,  is, 
and  that  tlie  former  have  always  been  considered  as  land.     They  are  a  sort  of 

Staffordshire  warehouse  or  reservoir,  employed,  not  for  the  purpose  of  manufacturing. 
Company.  but  merely  of  storing  away  the  gas  when  manufactured ;  Bex  v.  Bath,  Rex 
V.  Rochdale  (a).  The  directions  of  the  act  itself,  that  the  valuation,  for  the 
purpose  of  rating,  is  to  be  renewed  at  intervals  of  seven  years  only,  affords 
an  argument  that  it  was  never  intended  to  rate  machinery,  which  would 
seldom  last  for  so  long  a  period.  The  buildings  themselves  which  contain 
the  machinery  are  rated,  and  rated  with  reference  to  the  purpose  for  which 
they  are  used.  The  masonry  and  brick- work  for  steam-boilers,  for  instance, 
are  rated,  and  nothing  is  omitted  but  the  machine  itself,  which  v  ould  go  to 
the  executor  and  not  to  the  heir ;  Lawton  v.  Lawton  (6),  and  Lord  Dudley  v. 
Lord  Wardt  (c).  It  is  not  therefore  an  hereditament  according  to  the  defi- 
nition of  that  word  in  Let  termes  de  la  ley.  It  is  true  that  in  Rex  v.  Sl  Dun- 
Stan's  (d)  this  Court  held,  that  the  value  of  fixtures  in  a  demised  tenement 
might  be  taken  into  account  in  estimating  the  value  of  that  tenement,  but 
the  fixtures  in  that  case  were  parcel  of  the  freehold,  and  tlie  judgment  of 
the  Court  was  founded  on  this  circumstance. 

Sir  /T.  JV,  Follett,  with  whom  was  JVaddington,  contri.—H  the  increased 
value  communicated  by  machinery  to  the  other  premises  mentioned  in  the 
notice  of  appeal  ought  to  have  been  taken  into  consideration  in  the  survey, 
the  rate  is  bad  for  inequality.  It  is  clear  that  a  different  principle  has  been 
acted  on  with  regard  to  the  property  of  the  appellants  and  that  of  other  in- 
dividuals. Besides  rating  the  gas-holder  and  the  pipes,  the  guardians  have 
rated  the  house  of  the  appellants,  according  to  the  increased  rate  at  which  it 
would  let,  by  reason  of  the  gasometer,  to  a  person  to  carry  on  the  business 
of  manufacturing  gas.  Rex  v.  Liverpool  {e\  and  all  the  subsequent  cases, 
decide  that  all  buildings  must  be  rated  according  to  such  increased  value. 
Rex  V.  Lord  Granville  (/)  differs  in  no  respect  from  the  present  case.  (He 
was  then  stopped  by  the  Court.) 

Lord  Dbnman,  C.  J. — ^It  is  unnecessary  to  enter  into  the  other  points  of 
the  case ;  this  rate  is  bad  by  reason  of  its  omissions.  It  is  expressly  found 
that  there  are  various  buildings  in  Birmingham^  to  which  machinery  of 
various  kinds  is  attached,  and  that  they  are  not  rated  according  to  the  in-^ 
creased  value  given  to  them  by  that  machinery.  It  has  long  since  been 
held,  that  any  machinery  rendering  a  building  more  valuable  to  its  occupier, 
ought  to  be  taken  into  consideration  in  the  assessment  of  such  building  to 
the  poors'  rate.     This  doctrine  has  never  been  called  in  question. 

LiTTLBDALE,  J.,  Patteson,  J.,  and  Coleridge,  J.  concurred. 

(a)  I  Maule  &  Sel.  634.  (d)  4  B.  &  C.  686. 

{b)  3  Alk.  13.  (e)  I  Ad.  &  £11.  465. 

(c)  Amb.  112.  (/)  9  B.  &  C.  188. 


V. 

BinuiNonAM 
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HtU  then  applied  to  the  Court  to  amend  the  survey,  but  tliey  were  of  opi-    Kin^rU  Bench,  ' 
nion  that  they  had  no  power  to  do  more  than  lay  down  the  principle  upon         ^^^^ 
which  it  should  be  amended.  The  King 

Survey  and  rate  sent  back  to  sessions  to 

be  quashed  or  amended.  "  ""and' 

Stapfordshire 
Gas  Light 
Company. 

Dunn  and  others,  Assignees  of  Shaw  a  Bankrupt,  t;. 
Ma8S£Y  and  others. 

Aprit  nth. 

Y^OVER  for  title  deeds  belonging  to  the  bankrupt.     The  first  count  of'^^i^'J^^j^^^. 
stated  a  conversion  before  the  bankruptcy  ;  the  second  count  a  conver-  iiot,uod«r6c.4, 
sion  afterwards.   Pieas ;— 1st.  Not  guilty.     2d.  That  Shaw  was  not  possessed  ^*J^' *i;JJ;*^ 
at  the  time  of  his  bankruptcy.     Sd,  That  the  assignees  were  not  possessed.  esut«  in  premisfs 
On  the  trial  of  the  cause  before  Lord  Dentnan,  C.  J.  at  the  London  sittings  S^n'tendlring 
after  last  Hilary  Term,  it  appeared,  that  in  1830  the  bankrupt  mortgaged  the  mortgnsf  mo- 
certain  premises,  the  title  deeds  of  which  were  the  subject  of  the  present  ac-  fi2d*forilflp«y-^ 
tion,  to  a  Mr.  Aiien,  for  2000/.     In  April,  1832,  he  executed  a  second  mort-  mentby  the  con- 
gage  to  one  of  the  plaintiffs,  Dunn,  for  a  further  sum  of  2000/. ;  in  December,  ao^lt,  * 
1833,  a  third  mortgage  of  the  same  premises  to  the  defendants,  to  whom  he 
was  then  largely  indebted.     Shortly  after  this  last  mortgage  he  committed 
an  act  of  bankruptcy,  and  a  fiat  issued  against  him  in  February,  1834.  In  the 
March  following  the  defendants  paid  off  Allen,  the  first  mortgagee,  who  had 
received  no  notice  from  Dunn,  and  took  an  assignment  of  his  mortgage  to 
themaelves.    The  plaintiffs  contended  that  they  were  entitled  to  the  deeds, 
on  the  ground  that  the  last  mortgage  of  Z)ecem6«r,  1833,  was  a  fraudulent 
preference  ;  and  that  the  defendants  had  therefore  only  a  lien  upon  the  deeds 
for  the  mortgage  money  and  interest  paid  by  them  to  Allen,  the  repayment 
of  which  had  been  tendered  by  the  plaintifi&.     The  jury  found  that  the 
mortgage  to  the  defendants  had  been  executed  by  way  of  voluntary  prefer- 
ence, but  it  was  objected  by  the  defendants  that  section  70  of  the  Bank- 
rapt  Act  (a)  did  not  entitle  die  assignees  of  a  bankrupt  to  possession  of  his 
mortgaged  estate,  unless  by  tender  of  the  mortgage  money  on  or  before  the 
day  appointed  for  its  payment,  which  had  not  been  done  by  the  plaintiffs  in 
this  case ;  that  the  legal  estate  therefore  was  in  Allen,  or  the  defendants 
as  his  assignees.     Lord  Dentnan,  C.  J.  being  of  this  opinion,  directed  a 
verdict  to  be  entered  for  the  plaintiffs  on  the  first  issue,  and  for  the  defend- 
ants on  the  other  two,  reserving  leave  to  the  plaintiflBb  to  move  to  enter  a 
verdict  on  these  issues  also. 

Sir  F.  Pollock  now  moved  accordingly. — The  object  of  the  70th  section  of 
the  Bankrupt  Act  was.  to  prevent  the  necessity  of  resorting  to  a  Court  of 
Equity,  by  giving  assignees  the  privilege  of  paying  money  due  upon  mort- 

(c)  By  6  Geo.  4,  c.  16.  s.  70, "  if  any  bank-  anoe  of  such  condition,  make  tender  or  pay- 
rapt  aball  have  granted,  conveyed,  aaiored,  meat  of  money,  or  other  performance  accord- 
or  pledged  anv  real  or  penonal  esUte,  or  de»  in|[  to  such  condition,  as  tally  as  the  bankrupt 
potited  any  deeds,  such  grant,  conveyance,  might  have  done-,  and  after  such  tender,  pay- 
aisntanoc,  pledge,  or  depoait,  being  upon  con-  roent,  or  performance,  may  lell  or  dispose  of 
ditittn  or  povper  of  redemption  at  a  future  day,  tuch  real  or  penonal  estate  for  the  benefit  of 
by  piymeot  of  money  or  otherwise,  the  as-  the  creditors  as  aforesaid." 
sigoees  may,  before  the  time  of  such  perform- 
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Kittg'i  Bench, 


Dunn  and 
others 

V. 

Massly  and 
otben. 


gage  at  any  time^  whether  before  or  after  the  stipulated  day,  and  thereupon 
revesting  the  legal  estate. 

LiTTLEDALE,  J. — It  appears  to  me  that  the  legal  estate  is  in  the  first  mort- 
gagee. By  the  usual  provision  in  mortgage  deeds,  if  the  mortgagor,  on  or 
before  a  certain  day,  pay  the  money  due  and  interest,  the  estate  does  not 
become  absolutely  vested  in  the  mortgagee  ;  but  if  he  do  not  pay  until  after- 
wards, he  must  resort  to  a  Court  of  Equity  for  relief.  The  object  of  section 
70  of  the  Bankrupt  Act,  is  to  place  his  assignees  in  the  same  situation  in 
which  the  bankrupt  himself  had  been ;  and  to  give  them  the  additional 
privilege  of  tendering  the  mortgage  money  before  the  day  appointed,  on 
which  the  estate  is  to  revert  to  them.  Here  the  day  for  payment  had  gone 
by  before  tender  made,  so  that  the  legal  estate  remains  in  the  first  mortga- 
gee.    At  all  events  no  title  has  been  shewn  by  the  plaintiffs. 

Patteson,  J. — Independently  of  the  section  relied  upon,  this  action  cer- 
tainly could  not  be  maintained.  The  time  for  performing  the  condition  of 
the  mortgage  having  elapsed,  the  assignees  could  not,  by  tendering  the  mo- 
ney due,  have  reinvested  the  mortgagor  with  the  legal  estate.  The  effect  of 
the  Bankrupt  Act  is  to  give  the  assignees  power  to  anticipate  the  time  of 
performance  by  their  tender,  and  then  to  claim  the  estate  ;  but  no  power  to 
tender  is  given  them  afler  the  time  of  performance  has  gone  by. 


Lord  Denman,  C.  J.  and  Coleridge,  J.  concurred. 


Rule  refused. 


April  I9th. 

After  tlie  jury 
had  been  sworn 
in  the  cause,  and 
Uie  case  on  both 
sides  closed,  it 
was  discorered 
that  the  issue  on 
Nut  Prhu  record 
deviated  from  the 
form  given  in  the 
rules  of  H,  T. 
4  W.  4,  in  not 
containing  the 
date  of  the  writ 
issued  in  com- 
mencement of  the 
action:— ir«», 
tliat  the  Judge 
who  tried  tlie 
cause  bad  aotho- 
ritj  to  Bupplj  the 


Cox  V.  Painter. 

npRESPASS.  Plea,  not  guilty.  At  the  trial  before  Parke,  B.,  at  the  last 
Berkshire  Assizes,  afVer  the  case  had  been  closed  on  both  sides,  it  was 
observed  by  the  learned  baron,  that  the  issue  on  the  Nisi  Prius  record  did  not 
contain  the  date  of  the  writ  of  summons,  and  that  it  did  not  therefore  appear 
but  that  the  action  had  been  commenced  before  the  commission  of  the  alleged 
trespass.  The  writ,  which  was  properly  dated,  was  then  put  in  by  the  plain- 
tiff*, at  the  suggestion  of  the  learned  baron,  who  amended  the  record  by  in- 
sertion of  the  date,  saying,  that  he  had  once  before  allowed  a  similar  amend- 
ment to  be  made  at  Liverpool,  He  gave  leave,  however,  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  amend- 
ment ought  not  to  have  been  allowed. 

/.  /.  Williams,  now  moved  accordingly.— The  record  was  defective  in  not 
containing  the  date  of  the  writ  agreeably  to  the  form  given  by  the  rules  of 
H.  T.  4  Will.  4.  It  has  been  decided,  that  the  issue  must  foUow  the  form 
given  by  the  new  rules.  Ball  v.  Hamlet  {a).  Under  the  3  &  4  Will,  4,  c.  42, 
8.  23,  the  judge  is  empowered  merely  to  amend  variances,  but  not  to  supply 
omissions,  in  the  record.  In  John  v.  Cwrrie(b),  Parke,  B.  held,  that  an  omis- 
sion in  the  record  could  not  be  supplied  at  the  trial.     No  doubt  a  false  date 


(a)  1  Crom.  Mees.  &  Rose.  575. 


(6)  6  Carr.  &  Pay.  618. 
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might  be  corrected ;  but  in  this  case  the  record  gave  no  date  at  all  to  the   King's  Bench, 
writ  of  summons. — [^LittUdale,  J. — The  heading  to  the  forms  given  by  the        n^/^-' 
rules  cited,  contains  the  proviso,  "  that  in  case  of  non-compliance  the  Court  ^^* 

or  jadge  may  give  leave  to  amend."   My  only  doubt  is,  whether  this  proviso      Painim. 
applies  when  the  jury  has  been  sworn.] — That  proviso  was  not  considered 
sufficient  to  authorise  the  learned  baron  to  supply  the  omission  in  John  v. 
Currie. 

Pattbsok,  J. — That  was  a  very  different  sort  of  omission,  namely,  of  a 
material  averment  in  the  plea.  In  trespass  for  taking  "  mirrors  and  hand- 
kerchiefs," the  defendant  justified  the  taking  of  the  mirrors,  but  omitted  to 
justify  the  taking  of  the  handkerchiefs. 

Lord  Denman,  C.  J. — It  is  immaterial  whether  the  learned  baron  was 
empowered  by  the  statute  to  make  the  amendment.  The  rule  of  H.  T., 
which  prescribes  the  form  of  the  record,  does  itself  give  the  judge  power  to 
amend  in  cases  of  non-compliance,  which  will  include  cases  of  omission  as 
well  as  cases  of  variance.  John  v.  Currie  is  a  very  different  case,  and  in 
that  case  there  was  nothing  to  amend  by.  Here  the  writ  of  summons  was 
produced,  and  shewed  that  the  action  had  been  commenced  in  proper  time. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.  concurred. 

Rule  refused. 


TOMLINSON  V.  GeLL. 


April  25th. 


JJECLARATION  stated,  that  a  suit  in  Chancery  had  been  commenced  J^^^^'^l^^^'^^l' 

against  the  defendant,  by  one  William  Buxton  and  Anne  bis  wife,  to  into  bftweea  * 
compel  an  account,  and  that  the  plaintiff  had  been  retained  and  employed  as  cw*ry  slu^and 
the  solicitor  for  the  said  William  Buxton  znA  Anne  his  wife;  that  certain  thp. plaintiff *» ao- 
costs  and  charges  had  become  due  to  said  plaintiff  as  such  solicitor  in  the  consent^of'tbe" 
course  of  the  said  suit,  to  wit,  to  the  amount  of  SOU ;  that  plaintiff  was  pi«iQt>ff*  that  in 
about  to  prosecute  the  said  suit  on  behalf  of  WilUam  Buxton  and  Anne  his  uic  suit  being 
wife,  for  recovery  of  the  sums  claimed  by  them,  and  of  the  costs  and  charges  d»»cont»«>opd.  the 

...  «    ,  .  ,  ,  .  .  ,  .  «     ,       defendant  thoald 

mcurred  m  the  course  of  the  suit ;  that  thereupon,  m  consideration  of  the  pay  to  tiie  aoii. 
premises,  and  for  the  purpose  of  putting  an  end  to  all  disputes  between  Wtl-  b-}]*^^*^^'*!^'^* 
Uam  Buxton  and  Anne  his  wife  and  the  said  defendants,  it  was  agreed  between  hm,  as  the 
the  plaintiff  and  the  defendant,  with  the  consent  of  William  Buxton  and  Anne  ^^Z^T 
his  wife,  that  all  further  proceedings  in  the  suit  should  be  discontinued,  and  that  Uiis  was  an 
that  the  defendant  should  pay  to  the  plaintiff  the  costs  and  charges  which  had  flfi^dtnt^topHy^tbe 
become  due  and  payable  to  the  plaintiff,  as  such  solicitor  ;  that  in  considera-  debt  of  another, 
tion  that  plaintiff  had  agreed  to  receive  from  defendant  the  costs  and  charges  the sutTf  Frauds, 
so  incurred,  in  order  to  put  an  end  to  the  suit,  defendant*  promised  to  pay  «»<*  ought  to  ha\e 
said  costs  and  charges.    Averment,  that  suit  had  been  discontinued.    Breach,  writing. 
that  defendant  had  not  paid  said  SOI,,  and  that  plaintiff  had  been  hindered 
from  recovering  the  costs  and  charges  so  incurred  by  and  payable  to  him, 
as  he  otherwise  might  have  done,  if  said  suit  had  not  been  discontinued  at 
the  request  of  the  defendant.     Fourth  Plea,  that  said  supposed  promise  and 
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Kin^'i  Bench,  undertaking  of  said  defendant,  was  a  special  promise  to  answer  for  the  debt 
^  of  another  person,  and  that  there  was  not  nor  is  any  memorandum  or  note 
^^  in  writing  of  said  promise,  and  of  the  consideration  thereof,  as  required  by 
Glll.  the  statute  in  that  behalf  made  and  provided,  and  this  he  is  ready  to  verify. 
Special  Demurrer,  for  that  the  said  plea  is  not  sufficient  in  law,  and  for 
causes  of  demurrer  in  law  to  the  said  plea  the  plaintiff  says,  that  it  does  not 
appear  by  the  declaration,  or  by  the  said  plea,  that  the  promise  in  the  decla- 
ration mentioned  was  a  special  promise  to  answer  for  the  debt  of  another 
person,  nor  is  it  stated  from  whom  the  said  debt  is  due ;  and  it  appears  from 
the  declaration  that  the  plaintiff  was  about  to  prosecute  the  said  suit  therein 
mentioned  against  the  defendant,  for  the  recovery  from  the  defendant  of  the 
costs  and  charges  jn  the  declaration  mentioned,  and  that  the  promise  of  the 
defendant  was  made  on  a  new  consideration  moving  to  the  defendant,  and 
was  not  a  promise  to  pay  tlie  debt  of  any  other  person,  &c. 


Kelfjft  in  support  of  the  demurrer. — ^This  is  not  a  case  of  a  promise  to 
answer  for  the  debt  of  another,  within  the  meaning  of  the  fourth  section  of 
the  Statute  of  Frauds ;  but  of  a  promise  founded  upon  a  new  and  distinct 
consideration  moving  to  the  defendant  himself.  The  plaintiff  had  been  em- 
ployed by  Buxton  as  his  solicitor  in  a  suit  in  Chancery  instituted  against  the 
defendant.  In  the  progress  of  that  suit  certain  costs  had  been  incurred,  for 
which  the  defendant  would  be  liable  in  the  event  of  a  decree  passing  against 
him.  At  this  stage  of  the  proceedings,  the  three  parties  meet — the  present 
plaintiff,  the  plaintiff  in  the  Chancery  suit,  and  the  present  defendant.  Each 
of  the  two  former  gave  up  some  right  to  the  defendant  as  a  consideration  for 
his  promise ;  the  plaintiff  in  the  suit  gave  up  his  right  to  go  on  for  the  en- 
forcement of  his  claim,  and  the  solicitor  gave  up  both  his  demand  against 
Buxton  personally,  and  his  lien  on  the  suit,  for  the  costs  incurred.  This  then 
is  a  direct  promise  made  by  the  defendant  on  his  own  account,  and  not  a  col-> 
lateral  promise  on  account  of  another  person,  and  clearly  within  the  principle 
laid  down  in  fFiliiams  v.  Leper  (a).  In  that  case  the  defendant  was  em- 
ployed as  a  broker,  to  sell  the  goods  of  a  tenant  under  a  bill  of  sale  given  by 
him  to  his  creditors.  The  tenant's  rent  was  in  arrear,  and  the  broker  under- 
took to  pay  it  if  the  landlord  would  desist  from  distraining.  This  was  held 
not  to  be  a  case  within  the  statute. — [Cokridge^  J.  —Does  not  Buxton' $  liabi- 
lity to  the  plaintiff  continue  ?  Has  it  been  released  ?] — It  does  not  appear ; 
but  the  same  objection,  it  is  submitted,  would  apply  in  Williams  v.  Leper  (a), 
— [Coleridge,  J. — No ;  the  decision  in  that  case  turns  upon  the  circumstance 
that  the  goods  of  the  tenant  were  the  debtor,  being  the  fund  on  which  the 
landlord  had  a  lien,  and  that  after  the  goods  had  been  sold,  the  money,  or 
part  of  it,  was  the  landlord's,  in  the  hands  of  Leper  as  his  bailiff,  on  which 
money  had  and  received  might  have  been  brought.] — [Patteson,  J. — Whether 
there  was  a  new  consideration  or  not,  is  only  part  of  the  question.  There 
might  be  a  new  consideration,  and  yet  the  promise  notwithstanding  be  a  pro- 
raise  to  answer  for  the  debt  of  another.  The  nature  of  the  consideration 
does  not  alter  the  nature  of  the  promise,  unless  as  in  Goodman  v.  Chase  (6), 
where  a  debtor  had  been  taken  in  execution,  and  in  consideration  of  his  being 
discharged  out  of  custody,  the  defendant  promised  to  pay  the  debt.     There, 


{a)  3  Burr.  1886. 


(/))  1  Barn.  &  Aid.  297. 
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as  soon  as  the  debtor  was  discharged,  the  original  debt  was  extinguished,  King**  Bench, 
and  so  the  defendant's  promise  could  not  be  considered  collateral.] — Bamp- 
ton  ▼.  PanUn{a)t  which  confirms  Williams  v.  Leper,  and  LiUey  v.  Hays(b)t 
are  in  favour  of  the  plaintiff.  Here  it  may  also  be  contended,  that  there 
never  was  any  debt  due  by  a  third  person.  Nothing  would  be  due  for  costs 
from  any  one,  until  the  termination  of  the  suit.  The  liability  for  the  bill  of 
costs  took  its  origin  from  this  agreement,  and  was  the  original  liability  of  the 
defendant  himself. 


TOULIXSON 

0. 

Cell. 


Plait,  contrd, — Ruxton  is  still  liable  to  the  plaintiff;  the  promise  is  clearly 
therefore  to  answer  for  the  debt  of  another.  If  Buxton  were  released,  this 
case  might  then  resemble  Williams  v.  Leper.     (He  was  here  stopped.) 

Lord  Denman,  C.  J. — It  may  be  doubtful  whether  there  has  been  any 
consideration  for  the  promise  in  this  case  ;  it  does  not  appear  very  distinctly 
either  that  the  plaintiff  relinquished,  or  that  the  defendant  gained,  any  advan- 
tage by  entering  into  this  agreement.  At  all  events,  whether  there  was  any 
consideration  for  it  or  not,  this  is  a  promise  of  a  collateral  nature  to  satisfy 
the  debt  of  another  person  ;  for  the  plaintiff's  claim  against  his  clients  the 
Euxtonst  does,  for  any  thing  that  is  shewn  to  the  contrary,  subsist  in  all  its 
validity  at  the  present  moment.  The  parties  to  the  Chancery  suit  agree  that 
it  shall  be  discontinued,  and  the  defendant,  for  some  reason  or  another,  good 
or  bad,  undertakes  himself  to  pay  the  bill  of  costs  due  by  the  plaintiff 
in  that  suit,  to  the  plaintiff  in  this  action.  I  think,  therefore,  that  the  plea 
furnishes  a  good  answer  to  the  declaration. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  appears  that  there  was  a 
suit  in  Chancery,  which  the  parties  to  it  agreed  should  be  put  an  end  to.  The 
terms  of  the  arrangement  were  in  substance,  that  the  plaintiff  in  the  suit 
should  be  paid  his  costs  by  the  defendant ;  and  if  the  plaintiff  in  the  suit 
had  brought  an  action  against  the  defendant,  alleging  that,  in  consideration 
of  his  having  discontinued  proceedings,  the  defendant  had  promised  to  pay 
him  his  costs,  no  doubt  there  would  have  been  a  good  consideration.  The 
attorney  certainly  was  in  point  of  form  a  party  concerned  in  this  arrange- 
ment ;  for  as  it  could  make  no  difference,  whether  the  costs  were  first  paid  to 
Buxton,  and  by  Buxton  handed  over  to  the  attorney,  or  whether  they  were 
paid  to  the  attorney  in  the  first  instance,  the  defendant  made  a  promise  to 
pay  them  at  once  to  the  attorney.  Here,  however,  the  well-known  rule  of 
law  steps  in,  which  requires  that  such  a  promise  should  be  in  writing.  The 
debt  undoubtedly  was  the  debt  of  a  third  person.  The  defendant  was  under 
no  liability  for  the  costs  in  question  ;  Buxton  alone  was  liable,  and  still  con- 
tinues so. 

Patteson,  J. — The  question  raised  is,  whether  or  not  there  has  been  an 
undertaking  in  this  case  to  pay  the  debt  of  a  third  person,  within  the  meaning 
of  the  Statute  of  Frauds.  It  is  quite  clear  that  the  debt  originally  was  the 
debt  of  another  person,  and  that  the  attorney  of  the  plaintiff  in  the  suit  had 
no  right  against  the  defendant  for  the  costs  of  that  suit.    There  is  nothing  in 


Vfl)  4  Ring.  2C4. 


(h)  }  Nov.  &  Per.  26. 
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King's  Bench,  this  declaration  to  shew  that  the  present  plaintiff  has  given  up  his  daim 
against  his  own  client,  Buxton.  That  claim,  therefore,  is  still  in  force.  Mr. 
Keily  says,  however,  that  a  new  consideration  has  intervened,  the  effect  of 
whid)  is  to  make  this  an  original  promise.  In  some  cases  the  consideraticm 
has  had  that  efiect,  hnt  it  is  otherwise  in  this  instance.  The  cases  I  allude 
to  are,  where  the  plaintiff  having  acquired  something  more  than  the  original 
claim,  something  more  than  the  right  of  suing  his  own  debtor,  as  a  lien  by 
distraining  goods  in  the  hands  of  the  defendant,  has  given  up  that  advantage 
to  the  defendant  (a).  In  Goodman  v.  Chace  (b),  the  discharge  of  the  original 
debtor  out  of  custody,  which  formed  the  consideration,  affected  the  promise 
itself,  by  extinguishing  the  debt  of  the  third  person,  so  that  the  promise 
could  not  be  collateral. 


Coleridge,  J. — It  is  unnecessary  to  say  whether  the  consideration  in  this 
case  would  have  been  sufficient,  if  there  had  been  any  written  memorandum 
of  the  agreement,  because  the  question  is,  what  is  the  promise  1  Is  it  a 
promise  to  pay  the  debt  of  a  third  person  ?  I  was  at  first  struck  with  Mr. 
Kellys  argument,  that  the  liability  to  pay  costs  took  its  origin  altogether 
from  this  agreement,  that  in  fact  there  had  never  been  any  liability  at  all  on 
the  part  of  Buxton,  That  argument  ceased  to  have  any  weight,  when  I 
referred  to  the  declaration,  yrhich  states  that  the  plaintiff  had  been  employed 
by  Buxtottf  and  that  the  costs  had  become  due  and  payable  in  the  course  of 
the  suit.  Has  the  debt  there  spoken  of  been  discharged  ?  It  is  still  sub- 
sisting, and  the  defendant's  engagement  is  for  the  subsisting  debt  of  a  third 
person. 

Judgment  for  defendant  (c). 


(a)  As  ID  Williatngy,  Leper,  and  Edtoardt 
V.  ik«//v,6M.  &S.204. 
{b)  \  Barn.  &  Aid.  297. 


(c)  For  a  luroinoas  ezpoution  for  the  law 
on  the  sabject  of  tliis  caaCp  see  note  t,  21 1  Is 
to  Forth  Y.  Stanton,  in  Wms.  Saund  5tb  ed. 


Sp£NC£Rt;.  Newton, 

jtprU  2Bth. 

1.  Thcfollow- 
ioR  affidiivit  of 
debt. "  J,  H.  of. 
&c.,  niMnagpr  of 
the  Ripom  brauch 
of  the  YorMnn 
district  buok, 
nuftketli  oath  and 
saitb^  that  A.  N, 
is  justly  iodebted 
unto  J.  ^.  of,  dec, 
at  atup/tke  rtgit- 

Und  jmMe  ofietrt  of  tht  amid  YorktktM  dittriel  tMti,  for  nonfy  leut  by  this  depoueiit,  as  such  mauager  as 
aforesaid,  lo  the  said  J.  N.,**  is  irregular,  in  not  shewing  tlie  bank  to  be  within  the  provisions  of  the  act 
(7  O.  4,  c.  46,  s.  9.)  for  the  regulation  of  copartnership  banks,  but  is  not  a  nullity* 

S.  Defendant  having  been  arrested  on  l6Ui  of  Jamiary,  applied  to  the  Court  to  be  discharged  on  rh« 
ground  of  privilege.  He  afterwards,  on  the  3d  of  Feknimrp,  applied  fur  his  discharge  on  the  ground  of 
irregularity  in  the  affidavit  of  delit .-— £/«W,  as  it  did  not  appear  by  affidavit  when  thU  irregularity  6rst  be- 
CMine  known  to  him,  that  he  wa»  too  late  to  take  advantage  of  it. 

3.  Where  a  defendant  is  in  custody,  delivery  of  a  decluratiun  to  an  attorney  fur  him  is  irregular,  al- 
though the  attorney  may  have  attended  summonses  at  chambers  for  htui  in  Uie  course  of  the  actiou. 


n^HE  defendant  in  person,  on  a  former  day  in  this  term,  bad  obtained  a 
rule  nisi  for  setting  aside  the  writ  of  capiat  in  tliis  case,  and  all  the  sub- 
sequent proceedings,  on  the  ground  of  the  insufficiency  of  the  affidavit  of 
debt,  and  also  for  setting  aside  all  proceedings  subsequent  to  the  writ  for 
irregularity  in  the  service  of  the  declaration.  The  defendant  was  arrested 
on  the  16th  oi  January.  The  affidavit  of  debt  was  in  the  following 
words  : — "  John  Harvey ^  oT  Ripon,  in  the  county  of  York,  manager  of  the 
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(a)    Fide  ante,  J,  122. 

(fr>  "  Ad  Act  for  the  better  regulating  of 
Copartoershipe  of  certain  Bankers  in  Eng- 
land.*' Sect.  9  enacts,  **  That  all  actions  and 
soits,  and  also  all  petitions  to  found  any  com- 
mission of  bankruptcy  against  an^  person  or 
persons,  who  may  be  at  any  time  in<iebted  to 
any  such  copartnership  carrying  on  business 
under  the  provisions  of  this  act,  and  all  pro- 
ceedings at  law  or  in  equity  under  any  com- 
mission of  bankruptcy,  and  all  other  pruceed- 
iogs  at  law  or  in  equity,  to  be  commenced  or 
institttled  for  or  on  behalf  of  any  such  co- 


partnership, &c.,  for  recovering  any  debts  or 
enforcing  any  claims  or  demands  due  to  such 
copartnership,  or  for  any  other  matter  re- 
lating to  the  concerns  of  such  copartnership, 
shall  and  lawfully  may,  from  and  after  the 
passing  of  this  act,  be  commenced  or  insti- 
tuted and  prosecuted  in  tlie  name  of  any  one 
of  the  public  officers  nominated  as  aforesaid 
for  the  time  being  of  such  copartnership,  as 
the  nominal  plaintiff' or  petitioner  for  and  on 
behalf  of  such  copartnership,  &c.&c.'* 
(c)   naunt.493. 


Spsncir 

V. 

Newton. 


RipoH  Branch  of  the  Yorkshire  District  Bank,  maketh  oath  and  saith,  that  King't  Bench. 
A.  N.  is  justly  and  truly  indebted  to  J,  Spencer ^  oi  Plantation^  in  the  county 
of  the  city  of  York^  Esq.,  as  one  of  the  registered  public  officers  of  the  said 
Yorkshire  District  Bank,  in  the  sum  of  50L  for  money  lent  by  this  deponent, 
as  such  manager  as  aforesaid,  to  the  said  A,  AT.,  at  his  request."  On  his  arrest, 
the  defendant  obtained  a  rule  nisi  for  his  discharge  on  the  ground  of  privilege. 
Cause  was  shewn  on  the  last  day  of  Hilary  term,  and  the  rule  discharged  (a). 
No  objection  was  taken  to  the  above  affidavit  until  the  dd  of  February,  when 
the  defendant  took  out  a  summons  before  Patteson,  J.  to  be  discharged  out  of 
custody,  on  the  ground  that  the  affidavit  was  insufficient ;  but  the  learned 
judge  conceiving  it  to  be  sufficient,  refused  the  order.  On  the  16th  of 
February  a  declaration  in  the  cause  was  delivered  to  an  attorney,  who  had 
attended  several  summonses  for  the  defendant  at  chambers,  and  a  rule  to 
plead  was  given.  A  summons  was  taken  out  before  Coleridge^  J.  to  set  aside 
this  rule,  on  the  ground  that  the  delivery  of  the  declaration  to  the  attorney 
was  irregular.  The  learned  judge,  however,  refused  to  interfere^  and  judg- 
ment was  signed  for  want  of  a  plea. 

Sir  F,  Pollock,  and  Barstow,  now  shewed  cause. — No  objection  was  made 
to  the  affidavit  when  the  defendant  was  before  the  Court  on  a  former  occa- 
sion, and  the  present  objection  is  too  late.  But  the  affidavit  is  sufficient.  It 
contains  the  deposition  of  the  manager  of  a  bank  established  under  7  Geo,  4, 
c.  46  {b),  that  the  defendant  is  indebted  to  the  plaintiff  as  one  of  its  regis- 
tered public  officers.— [Lord  Denman,  C.  J. — What  right  has  the  plaintiff  to 
sue  in  such  a  character  ?  The  affidavit  gives  us  no  information  concerning  the 
bank  itself,  so  as  to  shew  it  to  be  a  bank  within  the  statute.] — It  is  difficult, 
perhaps,  to  define  to  what  degree  of  particularity  the  affidavit  should 
proceed,  but  it  may  be  easily  collected  from  the  present  statement,  that  the 
Ripon  bank  is  a  bank  registered  under  the  statute.  The  defendant  could  not 
be  misled  ;  for  the  names  of  the  bank,  of  all  its  partners,  and  of  its  public 
officers,  must  be  returned  to  the  Stamp  Office,  according  to  the  schedule 
given  by  the  act.  Another  objection  made  by  the  defendant  to  the  proceed- 
ings is,  that  the  declaration  has  been  delivered  to  the  attorney,  instead  of  to 
himself  or  to  the  turnkey.  This  may  be  a  valid  objection  in  some  cases, 
according  to  Dent  v.  Halifax  {c),  where  an  attorney  has  been  employed  for  a 
limited  purpose  only,  as  to  put  in  bail ;  but  cannot  be  allowed  in  such  a  case 
as  this,  where  summons  after  summons  has  been  attended  by  the  defendant's 
attorney. — [Patteson,  J. — The  business  at  chambers  could  only  be  attended 
by  attorney.  It  does  not,  therefore,  appear  that  any  attorney  had  been 
appointed  to  act  in  the  cause  generally  for  the  defendant.] 
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Newton. 


Defendant  in  person,  in  support  of  the  rule,  contended*  that  as  he  had  not 
become  aware  of  the  defect  in  the  affidavit  until  the  Sd  of  Febrnary,  when  he 
applied  to  Patieton^  J.  at  chambers,  there  had  been  no  waiver  on  his  part. 
He  then  contended  that  the  defect  was  not  merely  an  irregularity  but 
a  nullity,  so  that  his  objection  might  be  entertained  at  any  time.  (He  was 
then  told  by  the  Court  that  he  need  not  argue  the  point  as  to  the  service  of 
the  declaration.) 

Lord  Denman,  C.  J.— We  are  all  of  opinion  that  the  declaration  has  been 
irregularly  served,  and  that  there  has  been  no  waiver  of  the  irr^darity. 
The  application  in  this  case  is,  first,  to  set  aside  all  proceedings  whatever  in 
the  action  by  reason  of  the  affidavit  of  debt  being  a  nullity  ;  in  the  second 
place,  to  set  aside  all  proceedings  subsequent  to  the  arrest,  because  the 
service  of  the  declaration  is  bad.  In  the  first  place,  I  do  not  think  this  affi- 
davit is  a  nullity,  although  it  is  certainly  defective.  There  is  a  difficulty 
perhaps  in  seeing  how  the  plaintiff  is  in  law  connected  with  the  bank,  and  the 
bank  with  the  statute,  but  still  enough  is  shewn  to  induce  us  to  say  that  this 
affidavit  is  not  altogether  a  nullity.  Then  the  question  is,  whether  the 
defect,  being  an  irregularity  only,  has  been  waived.  It  seems  that  an  appli- 
cation was  made  to  this  Court  (a)  to  discharge  the  plaintiff  out  of  custody, 
because,  at  the  time  of  arrest,  he  was  privileged  in  consequence  of  his  having 
to  attend  before  an  arbitrator.  The  defendant  now  states,  in  the  course  of 
his  argument,  that  on  the  former  occasion  he  confined  himself  to  the  ques- 
tion of  privilege,  because  he  was  not  then  aware  of  the  defect  in  the  affidavit. 
This  circumstance,  however,  is  not  stated  in  his  affidavit  in  support  of  the 
present  rule,  and  we  think  it  ought  to  have  appeared  distinctly  on  affidavit 
at  what  time  he  first  became  cognisant  of  this  defect.  As  it  does  not  so 
appear,  the  right  of  objecting  to  that  defect  has  been  waived.  With  regard 
to  the  irregularity  in  the  service  of  the  declaration,  we  think,  as  the  matter 
was  brought  before  my  brother  Coleridge  at  chambers,  that  the  defendant  is 
now  in  time  to  take  advantage  of  it,  and  that  the  declaration  and  all  subse- 
quent proceedings  must  be  set  aside. 

Patteson,  J.— With  respect  to  the  affidavit,  it  seems,  that  when  it  was 
mentioned  before  me  at  chambers,  I  considered  it  to  be  sufficient.  On 
further  consideration,  I  think  I  was  wrong,  and  that  this  affidavit,  although 
not  a  mere  nullity,  is  insufficient.  If,  therefore,  the  application  then  made 
to  me  was  in  time,  this  application  to  the  Court  must  also  be  considered  as 
made  in  time ;  because  it  is  but  the  following  up  of  the  application  previously 
made  to  me.  But  the  defendant  has  not  informed  the  Court  in  his  affidavit 
when  he  first  knew  of  the  irregularity  in  the  affidavit  of  debt.  It  seems  to 
me,  therefore,  that  not  having  accounted  for  the  delay  which  occurred  before 
the  subject  was  introduced  at  chambers,  he  is  not  at  present  in  a  position  to 
take  advantage  of  this  irregularity.  Upon  the  other  point,  namely,  the  deli- 
very of  the  declaration,  1  have  no  doubt.  I  do  not  think  that  where  a  de- 
fendant is  in  custody,  there  can  be  in  any  case  whatever,  except  at  his  own 
desire,  or  under  some  special  agreement,  a  good  delivery  of  a  declaration  to 


(<i)  Ante.  p.  122. 
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the  attorney.    The  rule  is,  that  it  shall  be  served  upon  the  prisoner  or  the    King'i  B^neh, 

turnkey.  J"^^^^ 

'  Spencer 

V. 

CoLERinoE,  J.  concurred.  Nkwton. 

Rule  absolute  for  setting  aside  the  declaration, 
and  all  subsequent  proceedings  :  rule  dis- 
charged as  to  the  rest. 


Law  and  another  v.  W  ilk  ins. 

May  Atk. 
/ASSUMPSIT  for  the  price  of  a  suit  of  clothes,  furnished  by  the  plaintiffs     The  defeodaniv 
to  the  son  of  the  defendant.     Plea^  non  assumpsit.     On  the  trial  before  I^hi^i,'b2in'J  in 
Parke,  B.  at  the  Cambridgeshire  Summer  Assizes,  1835,  it  appeared  that  the  w«nt  of  cioUiei, 
clothes  had  been  ordered  by  the  son  himself,  while  at  school  at  Cambridge^  to  ub  own  order 
twenty  miles  from  the  place  of  his  father's  residence.     They  were  sent  to  jtt»t  before  the 
him  on  the  29th  of  May,  and  were  taken  with  him  in  his  box  on  the  2d  of  then  took  them 
June  following,  when  he  went  home  for  the  holidays,  and  brought  back  with  [*u'^7mJ**"  *" 
him  on  his  return  to  school.     There  was  no  evidence  that  the  father  had  brought  them  back 
ever  seen  them.     The  learned  baron,  on   the  authority  of  Blackburn  v.  X^uTehdidiya: 
Mackey  (a),  considered  that  no  contract  could  be  implied  against  the  defend-  — 0<m.  thm  there 
ant,  and  directed  a  nonsuit.     Kelly  having,  on  the  authority  of  Baker  v.  ™ri*itlji^n> 
Keene  {b\  obtained  a  rule  nisi  to  set  aside  the  nonsuit  and  for  a  new  trial,       tn^ t  by  the  futher 

tnfficicttt  to  be 
left  to  the  jury. 

Storks,  Seijt.,  now  shewed  cause. — The  nonsuit  was  right.  The  plaintiff 
should  have  proved  either  an  express  authority  from  the  defendant,  or  so 
strong  an  implied  authority  as  to  be  equivalent.  Neither  the  boy  himself 
nor  the  schoolmaster  had  any  right  to  order  the  clothes.  If  clothes  were 
wanted  the  defendant  should  have  been  written  to. — [Lord  Denman,  C.  J. 
mentioned  Rolfe  v.  Abbott  {c)^ — There  was  no  evidence  that  the  defendant 
ever  saw  the  clothes  or  heard  that  tbey  had  been  furnished. 

Kelly,  contrd,  was  not  heard. 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  learned  baron  was  not  war- 
ranted by  any  decided  case  in  directing  a  nonsuit.  A  father,  speaking 
generally,  is  liable  to  those  who  supply  his  child  with  necessaries.  The  boy 
wanted  clothes,  and  there  was  no  evidence  that  either  the  schoolmaster  or 
any  other  person  was  authorised  to  provide  for  their  supply.  I  do  not  think 
that  the  tradesman  in  this  case  has  been  guilty  of  any  impropriety.  Suppose 
a  boy  were  not  placed  under  the  care  of  a  schoolmaster,  but  sent  out  into  the 
world  to  work  for  his  living,  there  would  then  be  no  person  whose  duty  it 
would  be  to  write  to  the  father.  In  this  instance  the  plaintiff  appears  to 
have  known  nothing  of  the  boy,  except  that  he  was  in  a  situation  in  which  he 
ought  to  be  properly  clothed,  and  that  he  was  not  properly  clothed. 

LiTTLEDALE,  J.  coHcurred. 

(ff)  1  Car.  &  Payne,  1.  (e)  6  Car.  &  Payne,  286  ;  see  also  Fluck 

{b)  2  diaik. Q0\,  T.  TolUmache,  1  Car.  &  Pay ne,  5. 
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King*t  Bench,        Patteson,  J. — I  think  there  was  some  evidence  to  shew  the  father  knew 

^-^^^/        that  the  boy  had  these  clothes.     They  were  supplied  on  the  29th  of  Afay, 

Law  taken  home  by  the  boy  on  the  2d  o£June,  and  brought  back  by  him  after  the 

,,,  holidays.     Is  it  to  be  supposed  that  he  kept  them  shut  up  in  a  box  all  the 

W1LKIN8.       holidays,  and  that  his  father  never  saw  them  ?     I  do  not  think  that  this  is 

the  effect  of  the  evidence.     The  question  should  have  been  lefl  to  the  jury. 

Coleridge,  J. — The  boy  procured  the  clothes  when  at  school,  and  imme- 
diately after  went  home  to  his  father.  We  are  desired  to  infer  that  he  kept 
them  shut  up  in  his  box,  and  took  care  that  his  father  should  never  see 
them.    There  was  abundant  evidence  to  prove  that  the  father  might  have 


seen  them. 


Rule  absolute. 


Doe  d.  James  Thompson  v.  Susannah  Thompson. 

wi^i'a^un.nt  RJECTMENT  before  Parke,  B.  at  the  Cambridgeshire  Summer  Assizes, 
■t  viii,  having  1 835.     Possession  of  the  premises  in  question  had  been  given  by  the 

i2d  SS^i  M-**^  grandfather  to  James,  the  father  of  the  lessor  of  the  plaintiff,  in  1807.  James, 
kDowiedgment  for  the  father,  occupicd  until  1831,  without  payment  of  rent,  and  then  died. 
jfMre^diwi  before  His  widow  then  entered,  against  whom  the  present  action  was  brought  by 
tiieiMMingofthe  James,  the  son,  as  his  heir-at-law.  The  jury  found  that  the  possession  by 
(the  Limitation  '  Jomes,  the  father,  for  twenty  years  and  upwards,  had  not  been  adverse  pos- 
Act) :— iMf*  th»t  session  ;  but  the  plaintiff  contended,  even  if  the  possession  had  been  con- 

secUon  7  did  not       .-',«,  .„  i  i  i 

give  bis  heir  at  tmucd  by  the  father  as  tenant  at  will,  yet  that  such  a  possession,  at  the 

toiTejictoent*""  expiration  of  one  year  after  its  commencement,  was  by  the  3  &  4  WHt.  4, 

against  a  c.  27,  s.  7,  tantamount  to  an  adverse  possession.     The  learned  baron  there- 

within^hrfive  upon  directed  the  verdict  to  be  entered  for  the  defendant,  but  gave  leave  to 

yeara  after  the  movc  the  Court  to  sct  this  asidc  and  enter  the  verdict  for  the  plaintiff. 

passing  of  the  act, 
allowed  to  the 

real  owner  by  s.         ^^  AfidretDS,  having  obtained  a  rule  nisi  for  this  purpose, 

Kelly  (with  whom  was  Byles)  shewed  cause. — The  7th  section  of  3  &  4 
^.  4,  c.  27,  is  relied  upon  by  the  plaintiff.  That  section  provides,  that 
when  any  person  shall  be  in  possession  of  land  as  tenant  at  will,  the  right  of 
the  person  entitled,  subject  thereto,  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  the  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  been  determined.  This  section,  taken  by  itself,  will  not  bear 
out  the  claim  of  the  plaintiff,  because  it  cannot  apply  to  such  tenancies  at 
will  as  had  been  determined  before  the  act  passed.  The  tenancy  in  this  case 
was  at  an  end  on  the  death  of  James,  the  father,  in  1831.  But  section  15, 
which  provides,  that  where  possession  is  not  adverse  at  the  time  of  the 
passing  of  the  act,  the  right  of  the  person  entitled  shall  not  be  barred  until  the 
end  of  five  years  after  the  passing  of  the  act,  is,  at  all  events,  decisive  against 
the  claim. 

B,  Andrews,  contrd, — There  is  nothing  in  the  act  to  withdraw  its  operation 
from  by-gone  transactions.     Section  7  gave  to  the  possession  of  the  father 
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all  the  incidents  of  adverse  possession.     The  plaintiff  then,  his  heir,  would    KingU  Btneh. 
have  an  indefeasible  title  but  for  the  qualification  in  section  15,  which  allows         "^-^^^ 
the  real  owner  five  years  more  after  the  passing  of  the  act. — {Coleridge^  J. —  ^o« 

You  admit  that  the  devisees  of  the  grandfather  would  have  a  superior  claim  Thompson. 
to  the  plaintiff,  but  say  that  no  one  else  can  set  up  that  title.] — That  is  so. 
The  title  of  a  person  in  the  situation  of  the  plaintiff  is  subject  to  the  reser- 
vation in  section  15,  which  is  specially  made  in  favour  of  the  real  owner,  but 
as  against  every  body  else  his  title  is  iudefeasible. — [^Pattaon,  J. — You  are 
not  defendant.  If  you  were,  there  might  be  something  in  the  argument. 
Besides,  the  act  does  not  apply  where  the  possession  was  at  an  end  before  it 

1.] 


Lord  Dbkman,  C.  J.— The  monstrous  consequences  which  would  flow 
from  the  construction  contended  for,  are  enough  to  shew  it  to  be  incorrect. 
If  it  be  the  right  construction,  where  any  person  before  the  passing  of  the 
statute  has  held  land  for  twenty-one  years  without  accounting  for  the  rents 
and  profits,  his  heir-at-law  may  say  the  statute  has  at  once  cast  the  title 
upon  him,  and  turn  out  the  party  in  possession. 

LiTTLEDALE,  J.  coucurrcd. 

Pattsson,  J. — The  case  would  have  been  very  different  if  the  present 
daimant  had  been  tenant  at  will  upwards  of  twenty  years,  and  in  possession 
at  the  time  of  the  passing  of  the  act.  The  7th  section  would  then  apply, 
and  the  real  owner  could  only  dispossess  him  by  bringing  in  aid  the  addi- 
tional five  years  allowed  by  the  fifteenth  section.  But  in  this  case  the 
claimant,  as  lessor  of  the  plaintiff,  is  bound  to  make  out  his  own  title,  which 
he  has  not  made  out,  by  shewing  that  his  father  was  once  in  possession  for 
twenty  years.  There  was  an  end  of  the  father's  estate  long  before  the  pass- 
ing of  the  act,  and  yet  it  is  said,  that  by  the  passing  of  that  act  a  fee  simple 
is  to  arise  to  his  heir. 

CoLXRinoE,  J.  concurred. 

Rule  discharged. 


Rex  v.  Harris. 

Apnl  Vlth. 
Q^  TARKIE  applied  for  a  rule  to  shew  cause  why  an  information  in  the     The  court  r«- 
nature  of  a  quo  warranto  should  not  be  filed  against  the  defendant,  to  J^^  '  '^rr^ 
know  by  what  authority  he  had  exercised  the  office  of  town  clerk  of  Com-  which  «m  applied 
bridge.     The  defendant  had  been  elected  town  clerk  in  1883,  and  continued  |!j[,toT*4IaMi*a 
in  office  until  1836,  when  the  Municipal  Corporation  Act  (5  &  6  Will,  4,  towo  clerk  no 
c.  76,)  came  into  force,  and  another  person  was  appointed  in  his  room.     He  f^r  ^^  purpose  or 
then  preferred  his  claim,  under  section  66  of  that  act,  to  compensation  for  tryini  h»  right  to 
loss  of  office ;   and  the  object  of  this  application,  which  was  made  by  a  li^^office  under 
private  relator,  was  to  defeat  that  claim  by  shewing  that  the  defendant  had  ^«  *''!!i*^*'^ 
never  legally  occupied  the  office,  inasmuch  as  he  had  not,  on  his  admission  to  (5&6  rK.4,c.76, 
it,  either  taken  the  oaths  of  supremacy  and  allegiance,  according  to  25  **^'^ 
Car.  ig  c.  2,  or  subscribed  the  declaration  not  to  injure  the  established 
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Ki»g*9  Bench, 


The  Kino 

V. 

IIarbis. 


church,  as  required  by  9  Geo,  4,  c.  17,  s.  2. — [Lord  Detman,  C.  J. — Is  it 
not  enough  to  entitle  him  to  compensation  under  the  Municipal  Act,  that  he 
was  de  facto  in  office  ?  Is  his  title  to  the  office  now  material  ?] — He  was  not 
in  office  at  all ;  by  sect.  4  of  the  9  Geo.  4,  c.  17,  his  non-compliance  with 
the  requirements  of  that  statute  rendered  his  election  void.  The  Annual 
Indemnity  Act  (a)  will  not  avail  the  defendant,  for  it  provides  that  persons 
who  comply  within  a  certain  period  shall  be  recapaettated,  and  therefore 
refers  to  persons  who  may  be  still  in  office.  In  this  case  not  only  has  the 
period  allowed  gone  by,  but  the  office  has  been  filled  up  by  another.  Judg- 
ment against  the  defendant  on  quo  warranto  under  these  circumstances  would 
be  of  ouster  absolute,  and  not  merely  of  ouster  quousque;  Rex  v.  Reeks  (h). 
Rex  V.  Pindar  (c),  and  Rex  v.  Courtney  (d),  which  are  authorities  against  the 
doubt  on  this  point  in  Rex  v.  Clarke  {e). 

Per  Curiam  (/). — There  is  no  ground  for  this  application.  The  object 
of  it  is  not  to  try  the  defendant's  title  to  office,  and  to  remove  him  if  he 
should  appear  to  have  no  title,  for  he  has  been  removed  long  since ;  but 
indirectly  to  ascertain  the  validity  of  his  claim  to  compensation  under  the 
Municipal  Act.  If  the  objections  to  the  defendant's  admission  would  furnish 
any  answer  to  that  claim,  the  corporation  may  refuse  to  compensate  him,  and 
then  they  will  be  regularly  considered.  In  some  instances  this  Court  has 
granted  informations,  even  at  the  instance  of  a  private  relator,  against  perscms 
after  they  have  gone  out  of  office,  as  in  Rex  v.  New  Radnor  (g) ;  but  only 
when  some  civil  right,  as  the  validity  of  the  election  of  other  members  of  a 
corporation,  has  depended  upon  their  title.  Here  there  is  no  such  reason 
for  our  interference. 

Rule  refused  (A). 


(«) 

(6)  2  Ld.  Ravm.  1447. 
(e)  1  Stra.  682.  by  the  name  of  The  cam 
cf  Thg  Mayor  of  Penryn, 
(d)  9  East,  246. 


c 


(0  2Baat,75. 

(/)  Lord  DenmanX'  h,  LittUdale,  Pat- 
te$0H,  and  Coleridge,  Js. 
(g)  2LoidKeD.498. 
(h)  See9iliine.  c.  20. 


ApHl22d. 

Where  after 
(Mil  hw  been  pot 
Id  to  «u  actioo 
the  declantiou  is 
amended  by  the 
insertion  of  new 
counts  upon  dis- 
tinct causes  of 
action,  and  tiie 


Taylor  and  others  v.  Wilkinson  and  another. 


AN  action  by  original  was  brought  in  1812  by  the  present  plaintiffs  against 
one  Gregory,  The  present  defendants  became  his  bail.  I'he  declaration (t) 
contained  counts  corresponding  to  the  writ,  which  was  by  original,  but  was  ai^ 
ter  wards  amended  by  the  introduction  of  additional  counts  for  new  causes  of 
action,  and  by  increasing  the  sum  demanded  in  each  count,  and  the  amount 
at  which  the  damages  were  laid  in  the  declaration.     A  verdict  was  after- 
totiTu^ITtihrMi-  ^^^^  obtained  for  the  plaintiffs.    The  damages  were  separately  assessed 
giuai  and  added     ou  the  different  counts,  but  the  costs  had  been  taxed  and  judgment  entered 
up  for  the  costs  generally  upon  the  whole  declaration.     To  scire  facias^  after- 
wards brought  against  the  defendants  as  bail,  for  non-payment  of  the  damages 
bot'iTf  til^'^iui  ^issessed  on  the  original  counu,  and  of  the  general  costs  of  the  action,  they 

counts  only ;  and 

L"  *ltK'  «  3ee  the  CMC  1  H«.  &  Wol,  451. 

taxation  to  have 

such  cotU  separately  assessed. 


counts,  the  bail 
are  not  liable  for 
the  general  ooets 
of  tlie  declaration, 
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demurred,  on  die  ground  that  the  amendments  in  the  declaration  rendered 
the  action  no  longer  identical  with  that  in  which  they  had  become  bound, 
and  that  they  were  therefore  entirely  discharged  from  all  liability.  The 
Court,  however,  was  of  opinion  that,  whatever  relief  might  be  afforded  them 
on  special  application,  they  were  not  wholly  discharged,  and  judgment  was 
given  for  the  plaintiffs.  In  this  term  a  rule  was  granted,  calling  upon  the 
plaintiffs  to  shew  cause  why  they  should  not  be  restrained  from  issuing  exe- 
cution against  the  defendants  for  more  than  the  sum  for  which  bail  had  been 
given,  and  the  amount  of  the  costs  in  the  action  on  the  scire  facias. 

Sir  IF,  fF,  FoUett  shewed  cause. — ^The  question  is,  whether  the  bail  are 
liable  for  the  costs  of  the  original  action  against  Gregory.  It  may  be  con- 
ceded that  they  would  not  be  so  liable  if  the  plaintiffs  had  failed  to  recover 
upon  the  original  counts  in  the  declaration ;  but  it  is  otherwise  when  the 
plaintiff  succeeds  upon  the  original  as  well  as  the  added  counts.  In  fFheel' 
right  V.  Suiting  (a),  the  bail  were  relieved  from  their  responsibility ;  but  in 
that  case  no  evidence  at  all  was  given  by  the  plaintiff  on  the  only  original 
coont,  which  was  upon  a  bill  of  exchange.  Even  if  it  be  considered  rea- 
sonable that  the  bail  should  be  amenable  to  the  costs  of  those  causes  of 
action  only,  which  were  made  known  to  them  on  their  entering  into  their 
engagement,  there  is  no  ground  for  their  present  application  to  be  discharged 
from  the  whole  costs ;  the  defendants  should  themselves  have  severed  the 
costo,  or  have  come  to  this  Court  to  enable  them  to  do  so. 

Sir  /.  Campbell,  A.  G.,  in  support  of  the  rule. — It  is  not  contended  that 
the  bail  are  liable  for  the  damages  assessed  on  the  added  counts  in  the  decla- 
ration. How  then  can  it  be  reasonable  that  they  should  be  liable  for  the 
costs  on  those  counts  ?  Suppose  a  defendant  arrested  for  the  amount  of  a 
bill  of  exchange  :  he  procures  bail,  and  the  plaintiff  then  inserts  in  his  decla- 
ration counts  upon  the  warranty  of  a  horse,  or  upon  a  policy  of  insurance. 
The  costs  of  the  count  upon  the  bill  might  be  only  20/.,  and  the  other  costs 
amount  to  500/.  In  such  a  case  would  it  be  just  to  extend  the  undertaking 
of  the  bail  to  the  whole  costs.  But  it  is  said  the  defendants  should  have 
procured  a  separate  assessment  of  the  costs — a  duty  which  clearly  devolved 
upou  the  plaintiffs. 

Per  Curiam  (6).— The  plaintiffs  have  given  judgment  against  themselves  in 
this  matter ;  they  procured  a  separate  assessment  of  the  damages^  and  should 
have  also  procured  a  separate  assessment  of  costs.  The  defendants  ought 
to  be  liable  for  the  costs  of  those  causes  of  action  only,  which  were  known 
to  them  when  they  entered  into  their  recognisance.  The  onus  of  separating 
the  costs  lay  upon  the  plaintiffs  and  not  upon  the  bail,  who  had  no  oppor- 
tmiity  of  attending  before  the  Master  on  the  taxation  of  costs  in  the  original 
action. 

Rule  absolute. 

(a)  7  Taant  304.  (6)  Lord  Denman,  C.  J.,  LittUdale,  Pattnon,  and  Coleridge,  Js. 


King*i  Bench. 

Taylor 
and  othen 

V. 
WiLKITfSOX 

and  another. 
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King't  Bench, 

April  \9th. 

Where  n  broker 
on  a  Mie  of  goods 
received  the  pur- 
diate  money,  and 
delivered  an  in- 
voice in  hit  own 
name: — HeU,\n 
au  action  against 
him  for  their  non- 
delivery, that  the 
form  of  the  in- 
voice precluded 
bim  f^m  setting 
up  the  defence, 
that  he  was  a 
mere  agent,  and 
that  hb  principal 
was  known  to  Uie 
plaiuUff. 


Jones  v.  Littledale. 

/MSSUMPSIT  for  not  delivering  a  quantity  of  hemp,  for  money  had  and 
received,  and  on  an  account  stated.  Non-assumpsit  was  the  only  material 
plea.  At  the  trial  before  Patieson^J.  at  the  last  Ztre^TKH)^  Assizes,  it  appeared 
that  the  plaintiff  had  bought  the  hemp  by  auction,  at  the  rooms  of  the  de- 
fendants, who  were  brokers  in  that  city,  and  the  following  invoice  was  pro- 
duced:— 

*' Liverpool,  Oct,  2,  1856. 
*^  Jones  bought  of  Littledale  and  Comp.,  sixty-four  bales  of  hemp,  &c.  &c. 
Payment,  fourteen  days  and  six  months." 

There  was  an  indorsement  of  the  receipt  of  the  purchase-money,  signed  by 
the  clerk  of  the  defendants,  who  gave  the  plaintiff  a  delivery  order  upon 
Messrs.  Coupland  and  Duncan^  at  whose  warehouse  the  hemp  was.  Messrs. 
CouplandsLtid  Duncan  having  refused  to  deliver  the  hemp,  plaintifT^s  son  saw 
one  of  the  defendants  on  the  subject,  who  said  he  would  procure  the  delivery, 
but  never  did.  The  counsel  for  the  defendants  opened  in  answer,  that  he 
was  ready  to  prove  that  the  hemp  was  advertised  for  sale  in  two  mercantile 
papers  circulating  in  Liverpool;  that  the  advertisement  contained  a  reference 
to  Coupland  and  Duncan  as  the  merchants,  and  sufficient  notification  that  the 
defendants  were  brokers  only ;  that  in  the  conditions  of  sale,  the  defendants 
were  expressly  described  as  the  brokers  of  the  seller,  whose  name,  however, 
was  not  therein  mentioned  ;  that  the  defendants  had  lent  money  to  Coupland 
and  Duncan  on  account  of  this  hemp,  and  that  it  was  the  custom,  under  such 
circumstances,  for  brokers  to  make  out  the  invoice  in  their  own  name,  merely 
that  the  purchase-money  might  pass  through  their  hands;  that  a  fiat  of 
bankruptcy  issued  against  Coupland  and  Duncan  on  the  25th  of  November, 
The  learned  judge  being  of  opinion  that  the  facts  opened  for  the  defendants 
were  no  answer  to  the  action,  directed  a  verdict  for  the  plaintiff. 

Cur.  adv.  vult. 

.  Cressxoell,  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — Where  a  person  is  known  to  contract  as  an  agent, 
he  is  not  liable,  unless  his  principal  be  unknown.  An  invoice  delivered  sub- 
sequently to  the  contract  by  the  broker,  in  his  own  name,  cannot  alter  the 
contract.  Parol  evidence  may  be  given,  as  in  Moore  v.  Clementson(a)f  to 
shew  to  whom  goods  really  belong,  notwithstanding  the  bill  of  parcels.  Had 
the  evidence  offered  for  the  defence  been  admitted,  it  would  have  appeared 
that  the  defendant  had  made  advances  to  his  principals,  and  had  received 
payment  with  their  sanction,  so  that  the  payment  was  made  virtually  to  the 
principals. — [Patteson,  J. — In  your  view  of  the  case,  what  was  the  use  of  a 
delivery  order  from  the  defendants  ?  Why  did  not  the  plaintiff  go  at  once  to 
Coupland  and  Duncan  for  the  delivery  ?] — The  delivery  order  was  necessary 
to  shew  that  the  payment  had  been  made,  as  in  Warner  v.  Mackay  {b).  Parol 
evidence  may  be  given,  notwithstanding  the  invoice,  to  exonerate  a  person 
named  in  it,  as  well  as  to  charge  a  person  not  named  in  it. 


(a)  2  Campb.  24. 


(6)  lMees.&Wels.591. 
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Lord  DsNMAV,  C.  J.,  on  a  subsequent  day  (after  stating  the  facts),  gave    King*t  BmeA. 
the  judgment  of  the  Court. — There  is  no  doubt  that  evidence  is  admissible        v«^v^^ 
on  behalf  of  one  of  the  contracting  parties,  to  shew  that  the  other  was  agent         Jonis 
only,  Ihough  contracting  in  his  own  name,  and  so  to  fix  the  real  principal ;    LirrLBOALr. 
but  it  is  clear,  that  if  the  agent  contracts  in  such  a  form  as  to  make  himself 
personally  responsible,  he  cannot  afterwards,  whether  his  principals  were  or 
were  not  known  at  the  time  of  the  contract,  relieve  himself  from  that  respon- 
sibility. In  this  case  there  is  no  contract  signed  by  tlie  sellers,  so  as  to  satisfy 
the  Statute  of  Frauds,  until  the  invoice,  by  which  the  defendants  represent 
themselves  to  be  the  sellers,  and  we  think  that  they  are  exclusively  bound  by 
that  representation.     Their  object  in  so  representing  was,  as  appeared  by  the 
evidence  of  custom,  to  secure  the  passing  of  the  money  through  their  hands, 
and  to  prevent  its  being  paid  to  their  principals  ;  but  in  so  doing  they  have 
made  themselves  responsible,  and  we  think  it  impossible  to  read  the  invoice 
10  the  sense  proposed* 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Kimbolton. 

April  2fith, 
/^N  appeal  against  an  order  of  justices,  for  the  removal  of  a  pauper  from    i  The  sutement 

the  parish  of  £tmM/ofi,  in  the  county  o(  Hertford^  to  the  borough  of  Leo-  apprai^ulred* 
mbuieTt  in  the  same  county,  the  sessions  adjourned  the  appeal,  subject  to  the  ^^.^''^^^  ^I 
opinion  of  this  Court  upon  the  following  case.  c.  76, ».  si.)  most 

When  the  appeal  was  called  on,  the  appellants  proved  that  notice  of  appeal  ^l^^^^^^* 
was  served  upon  the  churchwardens  and  overseers  of  Kimbolton,  on  the  10th  Mives  of  thp  ro- 
of September,  1835,  and  that  on  the  3d  of  October  following  the  attorney  for  IS^j^^^orih'Jk 
the  appellants  served  a  statement  of  the  grounds  of  appeal,  signed  by  the  attorney. 
churchwardens  and  overseers  of  Leominster  upon  an  attorney  of  the  name  of  autemennfUM 
Dipple,  as  the  attorney  of  the  churchwardens  and  overseers  of  Kimbolton,  grounds  of  appemi 
who  accepted  tlie  same  on  their  behalf.     It  was  objected  by  the  counsel  for  ^^^  the  ovisi^ 
the  respondents,  that  assuming  that  Mr.  Dipple  was  actually  the  attorney  J^'^j^^J***"  '\ 
employed  by  the  respondents  in  this  appeal,  which  the  respondents  said  the  seMions  may 
they  were  able  to  disprove,  still  the  service  of  such  statement  of  the  grounds  "^^JJy^H^^aJjLi 
of  appeal  was  insufficient,  as  the  statement  was  not  served  upon  the  over-  and  a.ijourn  the 
seers  themselves,  pursuant  to  4  &  5  H^til,  4,  c.  76,  s.  81  ;  and  the  sessions  *»«•""«  ®f»'' 
were  of  this  opinion.     Whereupon  the  attorney  for  the  appellants  applied 
'  to  the  Court  to  adjourn  the  appeal  to  the  next  sessions,  that  it  might  then 
be  heard,  which,  after  argument,  the  sessions  ordered  to  be  done.     The 
question  for  the  opinion  of  the  Court  was,  whether  under  these  circum- 
stances the  sessions  had  power  to  adjourn  the  appeal. 

Greacei,  in  support  of  the  order  of  sessions. — There  are  two  points  to  be 
considered ;  whether  the  statement  of  the  grounds  of  appeal  was  properly 
served,  and  if  it  was  not  properly  served,  whether  the  sessions  had  jurisdic- 
tion to  adjourn  the  appeal.  Now,  as  to  the  jurisdiction  of  the  sessions  to 
adjourn  appeals,  has  the  new  Poor  Law  Act  taken  away  the  power  of  ad- 
journment which  the  sessions  undoubtedly  possessed  under  9  Geo.  1 ,  c  7, 
s.  8  ?  The  old  act,  indeed,  makes  it  imperative  upon  the  sessions  to  adjourn, 
if  it  shall  appear  to  them  that  reasonable  time  of  notice  has  not  been  given ; 
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^^^^         Now  the  4  &  5  fVilL  4,  c.  76,  s.  81,  requires  that  the  appellant  shall  gire,  in 

The  KxKG      addition  to  the  notice  formerly  required,  a  statement  of  the  grounds  of  ap- 

lohabitaou  of  P^^  *  *^  ^^»  unless  such  statement  shall  have  been  given,  the  appellants 
KiMBOLTON.  shall  not  be  heard.  The  word  **  heard"  in  this  act,  does  not  mean  that  the 
appeal  shall  not  be  lodged,  but  that  it  shall  not  be  tried,  as  is  plain  from  the 
73d  section.  The  word  seems  to  be  applied  with  reference  to  the  appeal,  in 
much  the  same  sense  as  the  phrase  **  proceeded  upon,"  in  sect.  8,  of  9  Geo.  1, 
c.  7.  The  two  statutes,  indeed,  being  in  pari  matetid,  may  be  taken  together, 
for  there  is  no  discrepancy  between  them  on  the  subject  under  consideration. 
The  case  will  then  be  the  same  as  if  the  statement,  as  well  as  the  notice,  had 
been  required  by  the  former  statute.  "  It  is  frequent  in  our  books,  that  an 
act  made  of  late  time  shall  be  taken  within  the  equity  of  an  act  made  long 
time  before,"  Vernon's  case  (c) :  and  Bennei  v.  Edwards  (if),  Farr  v  Hoiiig  (e), 
and  WUkes  v.  WiUiams{f),  are  to  the  same  effect. — [Coleridge,^. — Suppose 
your  statementi  instead  of  merely  miscarrying  in  the  service,  had  contuned 
inadequate  grounds  of  appeal,  can  it  be  contended  that  the  sessions  could 
adjourn  ?] — ^They  could  do  so,  even  if  there  had  been  no  statement  of  any 
grounds  at  all.  The  justices  at  sessions,  as  a  Courts  possess  the  power 
inherent  in  their  jurisdiction,  to  adjourn  at  their  own  discretion,  which  this 
Court  will  not  control ;  Z  Noi.  P.  L.  586,  and  Rex  v.  IVillshire  (£)--[ Pai^ 
teson,  J.  mentioned  Rex  v.  Oxfordshire  (A).] — There  the  right  of  appeal  was 
given  for  the  first  time  in  the  very  same  clause  requiring  the  notice,  which 
therefore  was  considered  a  condition  precedent  to  the  right  of  entering  the 
appeal.  In  Rex  v.  Gloucestershire  (i),  Lord  Mansfeld  said*  that  '*  the  notice 
directed  to  he  given  by  9  Geo,  1»  does  not  go  to  the  receixwgt  but  the  hearing 
of  the  appeal.'*  But  the  service  of  the  statement  in  this  case  was  proper. 
The  act  does  not  require  personal  service  on  the  overseers.  Under  the 
Bankrupt  Act,  notice  of  the  intention  to  dispute  the  bankruptcy  may  be 
served  on  the  assignee's  clerk,  fVidger  v.  Browning  (ib).  In  Rex  v.  Mtm^ 
mauthshire  (Ot  it  was  held  that  a  notice  of  appeal,  signed  by  the  attorney  for 
the  appellants,  was  8u£Bcient. 

Godson^  contr^. — If  the  argument  for  the  appellants  prevail,  they  can  give 
in  an  entirely  fresh  sutement  of  their  grounds  of  appeal  before  next  sessions. 
The  8l8t  section  of  the  new  act,  requiring  the  statement,  cannot  be  read  with 
the  section  of  the  former  act  requiring  a  notice,  for  the  two  instruments  are 
to  be  treated  as  distinct  instruments ;  Rex  v.  Suffolk  (m).  The  statement 
here  is  like  tlie  notice  in  Rex  v.  Oxfordshire^  a  condition  precedent  to  the 
right  to  a  hearing.  With  respect  to  the  kind  of  service  neeessaryi  Rex  v* 
Monmouthshire  cannot  apply  to  this  section,  according  to  which  a  nolioe 
must  be  signed  by  the  overseers  or  guardians,  or  three  or  more  of  them. 
The  object  of  this  act  was  to  save  parishes  expense,  by  compelling  them  to 
transact  their  own  affairs,  without  professional  assistance. 

(a)  3  East,  342.  (Jk)  1  Maul  &  S«L  446. 

(6)  7  East,  649.  (i)  Cald.  263,  in  ootis  to  Rei  v.  Hutitti^- 

(c)  Co.  Rep.  Pari  it.  46.  donthitt, 

(d)  7  Barn.  U  Grot.  586.  {k)  I  Moo.  &  Mai.  27. 
(€)  9  Barn.  U  Creas.  315.  (0  7  Law  Jour.  Magiauate*a  Cases,  95. 
(/)  8  Term  Rep.  631.  (m)  4  Ad.  fie  Ell.  315. 
^-1Ea»t,352. 


(/)  8  T 
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LiTTLiDALB,  J. — I  am  of  opinion  that  the  sessions  had  power  to  adjourn  King't  lUnch, 
this  appeal.  In  this  case  no  question  arises  on  the  9  Geo,  1 ,  c.  7»  because  ^^^^^^ 
the  notice  of  appeal  was  given  in  reasonable  time ;  but  the  question  arises  '^^  ^^^ 
upon  the  service  of  the  statement  under  the  Slst  section  of  the  Poor  Law  lobabitanto  of 
Amendment  Act.  The  objection  is,  that  the  service  in  this  case  was  upon  Kxmbolton. 
the  attorney  of  the  respondent  parish,  instead  of  upon  its  overseers.  The 
attorney  in  this  case  can  hardly  be  considered  as  the  attorney  in  the  appeal 
to  the  respondent  parish,  because,  at  the  time  of  the  service  in  question, 
although  diere  had  been  a  notice  of  appeal  given,  yet  the  appeal  had  not, 
strictly  speaking,  been  commenced.  But  without  going  into  that  matter,  I 
think  that  the  service  of  the  statement  under  this  act  should  have  been  upon 
the  overseers.  The  81sl  section  may  be  explained  in  this  particular  by  re- 
ference to  the  79th  section,  which  undoubtedly  requires  that  the  notice  of 
the  chaigeability  should  be  signed  by  the  parochial  officers  themselves.  Here 
the  doubt  is  as  to  service  on  parochial  officers  ;  but  it  is  convenient  to  adopt 
the  construction  suggested  by  the  former  section,  by  requiring  personal  ser- 
vice. Notice  of  appeal  against  a  rate,  under  41  Geo.  d,  c.  2S,  may  be  signed 
by  the  party  giving  the  same,  or  by  his  attorney ;  but  the  alternative  is  there 
allowed  by  the  express  words  of  the  fourth  section.  The  same  section, 
however,  enacts,  that  in  this  case  it  is  upon  the  whole  safer  to  hold  that 
the  service  should  be  upon  the  overseers  themselves.  Then  the  question 
remains,  whether,  the  statement  not  having  been  properly  served,  the  ses- 
sions had  power  to  adjourn  the  hearing  of  the  appeal.  It  appears  to  me 
tkat  they  have  a  general  power  to  adjourn.  But  it  is  said,  that  the  deli- 
very of  the  statement  is  a  condiuon  precedent  to  the  entering  of  the  appeal, 
which  must  be  complied  with  in  the  first  instance,  when  the  notice  of  appeal 
is  given,  and  that  as  the  appellants  have  once  slipped  their  proper  op- 
pefftttDtty,  they  cannot  now  be  heard,  and  any  adjournment  would  be 
osdcas.  Bat  the  phrase — '  that  the  appellants  shall  not  be  heard',  does 
mat  preclude  the  sessions  firom  receiving  the  i4>pea],  and  having  once  received 
it,  they  had  a  right  to  adjourn  the  hearing  of  it,  under  the  general  discretion 
incident  to  their  jurisdiction.  It  is  said,  if  this  adjournment  be  allowed,  that 
the  appeUants  may  heCare  the  next  sessions  deliver  another  statement  con- 
^3uning  grounds  of  appeal  altogether  different.  What  may  be  the  effect  of 
that,  we  need  not  now  consider.  It  is  enough  for  us  to  determine  at  present, 
that  under  the  circumstances  the  sessions  were  not  precluded  from  the  ad- 
jonmment,  though  they  were  precluded  from  the  immediate  hearing  of  the 
appeal. 

Pattbsok,  J. — ^There  are  two  points  to  be  considered  in  this  case.  First, 
whether  service  of  the  statement  upon  the  attorney  was  good  service.  I 
think  it  is  better  that  we  should  hold,  both  with  reference  to  the  analogy  of 
the  41  Ges.  5,  c.  2S,  and  to  the  letter  of  this  act,  that  the  service  must  be 
upon  the  overseers  themselves.  The  next  question  is,  whether  the  sessions 
had  any  right  to  adjourn  the  appeal.  I  would  not  have  it  supposed  that  the 
Court  founds  its  decision  upon  this  question  on  the  9  Geo.  1,  c.  27  ;  because 
that  sutute  is  imperative  in  requiring  the  sessions  to  adjourn  in  the  event 
there  provided  for,  and  I  am  not  prepared  to  say  that  in  this  case  the  sessions 
were  hound  to  adjourn.  The  9  Geo.  1  applies  itself  only  to  default  in  giving 
the  reasonable  notice  of  appeal;  this  new  act  superadds  the  necessity  of  giv- 
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KiHg't  Benek,  ing  also  a  Statement  of  the'  grounds  of  appeal.  What  is  the  penalty  if  that 
is  not  given  ? — That  the  appeal  shall  not  be  heard.  The  act  does  not  say 
that  it  sliall  not  be  received.  There  is  nothing  in  the  act  to  restrain  the 
magistrates,  if  they  think  proper,  to  adjourn  the  hearing  of  an  appeal,  where 
the  statement  has  not  been  given,  until  the  next  sessions,  fourteen  days  before 
which  the  statement  may  be  given.  There  can  be  no  doubt  that  a  general 
power  of  adjournment  belongs  to  the  sessions ;  Rex  v.  Wiltsfdre  (a)  is  deci- 
sive upon  that  head.  Rex  v.  Oxfordshire  (b),  is  distinguishable  from  the 
present  case ;  and  the  decision  in  Rex  v.  Lincolnshire  {c),  turned  upon  th6 
words  in  the  49  Geo,  3,  c.  68,  s.  7,  giving  an  appeal  against  an  order  of  affi- 
liation, "  that  no  appeal  shall  be  brought,  received,  or  heard;"  words  much 
more  comprehensive  than  the  words  now  in  question.  Here  the  appeal  had 
been  properly  entered,  and  the  sessions  had  power  to  adjourn  it. 

Coleridge,  J. — The  question  is,  whether  the  appeal  was  properly  entered* 
because,  if  properly  entered,  the  sessions  had  as  clear  a  right,  in  their  general 
discretion  as  a  court  of  justice,  to  adjourn  it,  as  if  the  absence  of  a  material 
witness,  or  any  other  circumstance,  had  rendered  it  inexpedient  to  proceed 
with  the  hearing  of  it.  It  is  not  necessary,  therefore,  to  determine  whether 
the  statement  was  well  served  or  not ;  but  my  opinion  certainly  is,  that  it  was 
not  well  served  according  to  the  meaning  of  the  act.  Still  the  sessions  had 
possession  of  the  appeal.  Suppose  a  removal  had  taken  place  so  shortly  be- 
fore the  sessions,  that  the  appellants  could  not  give  the  proper  notice  of 
appeal,  the  appeal  might  be  entered  notwithstanding,  and  the  court  might 
adjourn  the  heating.  That  would  be  the  same  case  with  this  in  principle, 
there  would  be  an  adjournment  of  the  appeal,  although  no  statement  had 
been  delivered  of  the  grounds  of  such  appeal.  The  words  in  this  act  have 
been  already  distinguished  by  my  brother  Patteson^  from  those  discussed  in 
Rex  V.  JJncolnshire  (d). 

Case  sent  back  to  sessions,  to  enter  continuances 
to  the  next  sessions. 


(a)  \3  East.  352. 

(b)  1  Maul.  &  Sel.  446. 


(c)  3  Bam.  &  Cres.  648. 
{d)  3  B.  &  C.  548. 


April26th, 

The  Msignment 
and  acceptance  of 
a  parish  apprea- 


The  King  v.  The  Inhabitants  of  Exminster. 


QN  appeal  agaifist  an  order  for  the  removal  of  Elizabeth  Matthews  from 
Dawlish  to  Exminster^  both  in  the  county  of  Devon,  the  sessions  con- 
stromeBy*wwe  in  ^'^^^  ^^®  Order,  subject  to  the  opinion  of  this  Court  on  a  case,  from  which 

the  following 
words: — **  Tkammi 
MMnkkdoth 
hereby  assign  the 
said  EluaUtk 
Mattktm,  and 
M.  P.  doth 
hereby  agree  to 
accept  the  sidd 
ElismtMA  Mti- 

the  misnooier  did 

not  vitiHte  the  acceptnnce. 

S.  Under  56  Gm.  3>  c.  Vig,  s.  i,  which  reqalres  a  notice  of  a  binding  to  be  given  to  the  officers  of  a 
foreign  pMrisli  into  which  a  parish  apprentice  Is  bonnd,  notice  of  the  mssigmmtmt  of  such  ap|jrentice  is  not 
necessary. 


it  appeared,  that  by  an  indenture  dated  the  21st  Aprils  \S26,  the  pauper  was 
bound  apprentice  by  the  churchwardens  and  overseers  of  Exminster,  to  Robert 
Trood,  an  inhabitant  of  Exminster,  By  an  assignment,  dated  8th  September, 
1826,  she  was  assigned  to  the  Rev.  Thomas  Mellish,  also  an  inhabitant  of 
Exminster,  for  the  residue  of  the  term  of  her  apprenticeship.  Another  instru- 
ment, purporting  to  be  an  assignment,  dated  8th  October,  1850,  was  subse- 
quently executed,  with  the  consent  of  two  justices,  in  the  words  following  : — 


EASTER  TERM,  1837. 

"  Whereas  it  appears  unto  us,  &c.  (reciting  the  binding  and  subsequent 
assignment.)  Now  be  it  remembered,  that  the  said  TAomas  Melhuishf  by  and 
with  the  consent  of  us,  &c.  &c.  doth  hereby  assign  Elizabeth  MaithoDs,  the 
apprentice  above-named,  unto  Moses  Paul  of  the  parish  of  Dawlisht  to  serve 
him  during  the  residue  of  the  term  above-mentioned,  and  that  he  the  said 
Moses  Paul  doth  hereby  agree  to  accept  the  said  Elizabeth  Melhuish  as  an 
apprentice  for  the  residue  of  the  said  term,  and  doth  hereby  acknowledge 
himself,  his  executors  and  administrators,  to  be  bound  by  the  agreements 
and  covenants  mentioned  in  the  said  indenture,  on  the  part  of  the  said  Ro* 
hert  Trood^  to  be  done  and  performed,  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  and  pursuant  to  the  provisions  of  an  act  entitled 
*  An  Act  for  the  further  regulation  of  Parish  Apprentices  (a).'  "  (Signed  by 
the  two  parties  and  by  the  justices.) 

Under  the  instrument  above  set  out  the  pauper  served  the  said  Moses  Paul 
in  the  parish  of  Dawlish,  where  she  resided  during  such  service  more  than 
forty  days.  No  notice  was  ever  given  by  the  churchwardens  and  overseers 
of  ExtmnsteTf  to  the  churchwardens  and  overseers  of  Dawlish^  of  the  instru- 
ment above  set  out. 

Od  the  hearing  of  the  appeal,  evidence  was  offered  by  the  appellant  parish 
to  shew,  that  instead  of  Elizabeth  Melhuish^  in  the  acceptance  contained  in  the 
instrument  above  set  out,  the  pauper  Matthews  was  intended,  which  evidence 
the  Court  refused  to  admit. 

The  questions  submitted  to  the  Court  were  : — 1st.  Whether,  without  such 
evidence,  there  was  any  sufficient  acceptance  of  the  said  pauper  by  the  said 
Moses  Paul,  as  is  required  by  the  32  Geo.  3,  c.  57,  s.  7  ?  2nd.  If  not,  whether 
the  Court  ought  not  to  have  admitted  such  evidence  ?  drd.  Whether  it  was 
necessary  that  the  churchwardens  and  overseers  of  Exminster  aforesaid 
should  have  given  notice  to  the  churchwardens  and  overseers  of  DawUsh^  in 
order  that  the  pauper,  by  virtue  of  the  instrument  above  set  out,  and  service 
thereunder,  should  gain  a  settlement  in  DawHsh  f 

Mervoale^  in  support  of  the  order  of  sessions. — The  stat.  32  Geo.  2,  c.  57, 
c.  7,  contemplates  two  distinct  instruments ;  one  for  the  assignment,  the 
other  for  the  acceptance  of  an  apprentice ;  and  one  instrument  never  can  be 
referred  to  in  order  to  explain  a  variance  or  correct  an  error  in  another. 
Here  the  variance  exists  in  the  most  vital  part,  in  the  name  of  the  party  who 
was  the  subject-matter  of  the  instruments.  Assuming  then  that  the  act  con- 
templates that  two  distinct  instruments  should  be  employed,  the  circumstance 
that  one  instrument  only  was  employed  (which  was  irregular),  and  the  pre- 
sence of  the  word  "  said,*'  will  not  avail  to  cure  this  variance.  The  mention 
of  the  name  Elizabeth  Matthews,  occurred  in  what  ought  to  have  been  a  dif- 
ferent instrument ;  the  word  "  said*'  therefore,  cannot  be  held  to  refer  to  it. 
No  doubt  there  are  cases,  such  as  Coles  v.  Hulme,  and  others  (6),  where  the 
Court  has  aided  an  ambiguity  of  this  kind.  Yet  it  does  not  at  all  follow, 
because  the  error  is  purely  clerical,  and  the  instrument  itself  intelligible,  that 
the  Court  will  interfere.  Holding  v.  Raphael  (c),  where  the  word  of  reference 
"  said"  occurred  as  here. — {^Coleridge,  J. — In  that  case  the  names  of  other 
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(a)32Ge0.3,c.  57. 


{b)  8  Barn.  &  Cress.  568. 


(c)  5  Nev.  &  Man.  655. 
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parties  occurred,  and  the  ambiguity  could  only  be  cured  by  a  knowledge  of 
the  nature  of  the  instrument.] — ^At  all  events  this  was  matter  for  the  discre- 
tion of  the  Quarter  Sessions^  and  as  they  have  declined  to  assist  by  amend- 
ment, or  the  admission  of  evidence,  this  Court  will  not  interfere  in  explana- 
tion of  the  ambiguity ;  this  being  a  patent  ambiguity  which  no  extrinsic  evi- 
dence could  be  admitted  to  explain.  Again,  this  assignment  is  iovaKd,  be^ 
cause  no  notice  of  it  was  given  to  the  overseers  of  Dawluh.  It  is  true  the 
56  Geo.  St  c.  139,  s.  2,  in  words  only  requires  notice  to  be  given  in  the  case 
of  a  binding  and  an  indenture ;  but  the  object  of  die  statute,  which  was  to 
give  publicity  to  parish  apprenticeships,  will  be  frustrated,  if  the  statute  be 
not  construed  to  apply  to  assignments  also.  The  same  reason  exists  for 
giving  notice  in  one  case  as  in  the  other.  In  Rear  v.  Newark-M- Trent  {ia\ 
Rex  V.  Tkrelkeld  (b),  the  Court  seem  to  have  acted  in  the  spirit  of  the  inter- 
pretation contended  for,  with  respect  to  the  parties  to  whom  notice  must  be 
given  of  the  original  indenture. 

Terretf  contrd,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  this  was  a  sufficient  acceptance 
o? EUzabeth  Matthews;  the  intention  of  the  parties  appears  too  clearly  to 
permit  us  to  doubt  on  that  point.  As  to  the  second  point,  it  certainly  might 
be  very  desirable  to  apply  the  provisions  of  the  statute  on  occasion  of  the 
assignment  of  an  apprentice,  as  well  as  of  the  original  binding.  But  the 
words  of  the  act  are  distinct,  and  plainly  refer  to  the  original  binding,  and  to 
that  only. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 


(«}  3  Bath.  &  Ci€ss.  fl9. 


Order  of  Sessions  quashed. 
{h)  4  Bam.  &  Adol.  229. 


The  King  v.  The  Inhabitants  of  Scaresbrick. 

April  20(&. 
wM^indkiVfof*    INDICTMENT  for  non-repair  of  a  highway,  situate  within  the  township 
iM>n-r«|Mir  or  a  of  Scartsbrick^  in  the  parish  of  Omukirkt  and  being  between  the  township 

""p^ll^'Jt^^aU-  ^^  ^^'■'^  ^^^  *"^  ^^^  ^®^"  ®^  Ormskirk,  tried  before  Patteson,  J.  at  the 
ty.  s,  wn  proved  last  Lent  Assizes  at  Liverpool,  The  first  count  stated,  that  Scaresbrick  was  a 
raii^to  ihlTreiMir  ^o^Qship  in  Ormskirk,  which  contains  several  townships,  and  alleged  the  cus- 
of  tuchrowis.  tomary  liability  of  each  to  repair  its  own  roads,  and  that  the  road  in  question 
mTug^^^ir  ^^  ^"^  o^  repair.  The  second  alleged  the  liability  of  Scaresbrick  to  repair 
WM  put  In,  dated  its  owu  roads,  Sic.  Plea,  not  guilty.  At  the  trial  on  behalf  of  the  crown, 
owuenoffcbe  ^he  customary  liability  was  proved  as  alleged,  and  that  the  road  was  out  of 
Jbrwim'of'Se  '^^P^'*     ^®'  '^®  defendants,  in  order  to  shift  the  liability  on  the  township  of 

oHghbouring 

tovMhlp  N.t  for  the  makiog  of  a  road  and  the  repair  of  the  part  In  qaettion  by  N^  and  also  for  the  ep- 
pointment  of  a  lawyer  to  prepare  proper  imtnunenta  to  tecore  perfomaoee.  It  was  alio  provod,  that  in 
l63l,  a  bill  In  Cksmetrp had  been  filad  by  the  owners  of  N.  for  performance,  and  a  commission  for  examina- 
tion of  witnctees  hsd  issued  ;  and  that  from  l6si  the  road  had  been  repaired  by  the  owners  of  N.i—HM, 
that  it  was  not,  under  these  drcomsunces,  necessary  for  the  judge  to  direct  tlie  jury  to  presume  that  such 
instruments  had  been  subsequently  executed,  so  as  to  throw  upon  the  owners  of  N.  i  liability  to  repair. 
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Nortk  MeoUt  a  counterpart  of  an  agreement,  dated  U91,  wa9  offered  in  evi-    KwtU  BeMh, 
denee,  made  between  two  persons  then  owners  respectively  of  all  the  lands       v^s^^^ 
in  the  townships  of  North  Meols  and  in  Scareibnck^  and  whose  descendants      '^^^  ^^^^ 
idll  hold  the  same.    The  agreement,  after  providing  for  the  partition  of  a  inhabitants  of 
certain  moss,  continued,  **  In  consideration  of  whidh  partition,  &c.,  the  said    Scabjesbrue. 
Edward  Seareshrtck  is  copteiited  to  grant,  permit,  Md  suSer,  and  to  allow 
unto  the  said  parties,  and  every  of  them,  and  their  heirs,  and  the  rest  of  the 
inhabitants  of  iVorM  Mtd^i  a  convenient  highway,  .&c.  to  the  town  of  Orm$' 
kirkt  through  his  part  and  portion  of  the  said  moss,  containing  &c.,  whereof 
the  said  Edward  Scaresbrkk  is  contented  to  make  or  cause  to  be  made  the 
ooe-half  thereof  passable  for  horse  and  man,  and  that  the  said  B.  RUchen^ 
J,  Boldf  and  H.  Hegketh^  make  or  cause  to  be  made  the  other  half  thereof 
towards  the  MeoUf  passable  for  horse  and  man,  &c."    The  agreement  then 
provided,  that  North  Meois  should  repair  a  certain  portion  of  the  road  in 
Scarethriehf  up  to  the  point  where  a  stone  was  to  be  placed.    The  same 
portion  of  the  road  was  the  subject  of  the  present  indictment.     The  agree- 
ment contained  a  provision  for  the  employment  of  a  lawyer  to  prepare  proper 
iostrunents  to  prepare  a  further  assurance.     It  was  also  proved,  that  in 
1631,  and  during  the  minority  of  the  then  owner  of  the  Scaretbrick  estate,  a 
biU  in  Chancery  was  filed  by  the  owner  of  North  MeoU  for  specific  perform- 
ance.   A  commission  to  examine  witnesses  had  issued,  but  it  did  not  appear 
whether  or  not  that  commission  had  been  acted  on.    It  was  also  proved,  that 
ever  since  the  time  of  this  Chancery  suit,  the  parties  had  repaired  the  parts 
of  the  road  according  to  their  agreement. 

On  the  part  of  the  crown  it  was  contended,  that  this  afforded  no  answer, 
that  the  defendants  were  in  the  same  situation  as  a  parish,  and  that  they 
could  not  discharge  themselves  without  shewing  that  a  liability,  and  the  con- 
sideration for  that  liability  existed  in  others,  and  the  case  of  Rex  v.  St,  GUeis^ 
CanAridge  (a),  was  cited.  The  learned  judge,  being  of  opinion  that  the  lia- 
bility of  North  Meols  had  not  been  shewn,  a  verdict  passed  for  the  crown. 

CresiweU  now  moved  for  a  rule  nisi  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  of  a  misdirection. — Here  there  were  materials  sufficient 
to  raise  the  inference,  that,  in  pursuance  of  the  agreement  of  1591,  there  had 
been  a  settlement  of  lands  in  North  Meols,  for  the  purpose  of  keeping  this 
road  in  repair.  Such  a  settlement  might  have  been  made,  and  the  continued 
repairs  by  North  Meols  cannot  be  explained  on  any  other  supposition.  The 
learned  judge  ought,  therefore,  to  have  told  the  jury  to  presume  that  such 
settlement  had  taken  place.  It  has  been  said,  that  an  act  of  parliament  may 
be  presumed,  if  circumstances  require  it.  Here,  circumstances  required  a 
liability  to  repair  in  North  Meols,  ratione  tenures,  to  be  presumed. — [Po^- 
ttton,  J. — Rex  V.  Liverpool  {h)  was  cited  at  the  trial,  and  is  decisive  to  shew 
that  no  agreement  can  exonerate  a  parish  from  its  common  law  liability  to 
repair ;  and  Rex  v.  Hatfield  shews  that  a  parish  must  establish  a  dear  and 
certain  liability  in  others  in  order  to  establish  its  own  immunity.  The  lia- 
bility to  repair  ratione  tenures,  it  is  said,  must  exist  by  prescription.  This 
can  hardly  be  strict  law,  for  prescription  rests  entirely  on  a  presupposed 
grant,  which  may  have  been  actually  made  within  the  time  of  legal  memory ; 

(a)  6  Maule  &  Seiw.260.  (6)  3  East,  86. 


The  Kino 

V. 
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Khgt  Bikch.  Callut  1 17 9  a,  (under  the  head  "  Tenure",)  and  Porter's  ca«c(«).  In  Sir 
Edward  Coke*s  first  report,  where  it  is  said,  "  That  if  lands  were  given  to 
repair 'Ways,  bridges,  calceys,  or  such  like,  this  doth  bind  the  owners  of  those 
Inhabiunuof  lands  to  do  those  repairs  in  perpetuity."  The  dedication  of  the  land  in 
ScARisBBicK.  Scaresbrick  is  a  sufficient  consideration  on  the  face  of  the  agreement  for  the 
reparation  by  North  MeoU,  In  The  Mayor  of  Lyme  t.  Henley  (hi)  it  was  held, 
that  a  grant  by  the  king  of  a  pier,  with  the  profits,  &c,  was  a  good  consi- 
deration for  the  repair  of  sea  walls.  All  that  is  necessary  here  is  to  make 
(he  presumption  that  the  parties  followed  up  their  agreement  by  completing 
the  legal  machinery  therein  contemplated ;  a  presumption  warranted  by  the 
circumstance  of  the  repairs  having  been  constantly  done  by  North  Meols  in 
conformity  with  that  agreement. 

Lord  DflNUAN,  C.  J. — Whether  or  not  a  liability  to  repair  ratione  tenurce 
must  be  immemorial,  we  are  not  now  called  on  to  determine.  But  it  is  quite 
clear  that  there  was  no  sort  of  evidence  ofiered  from  which  the  jury  could 
presume  that  all  this  legal  machinery,  contemplated  by  the  agreement,  had 
ever  been  in  existence.  No  trace  of  it  is  now  to  be  found,  and  I  think  thai 
a  judge  would  ill  perform  his  duty  who  should  call  upon  a  jury  to  make  a 
presumption  so  entirely  imwarranted  by  the  facts. 

CoLEniDOE,  J. — It  has  been  urged  that  the  jury  ought  to  have  been  told 
to  make  the  presumption  that  these  conveyances  had  taken  place.  In  this 
particular  case  there  certainly  were  no  circumstances  whatever  from  which 
any  such  presumption  could  be  made.  In  my  opinion  a  judge  ought  never 
to  direct  a  jury  to  presume  that  any  thing  has  taken  place,  unless  there  is 
good  ground  for  actually  believing  that  it  has.  When  acts  throughout  a  long 
course  of  time  have  been  constantly  done^  which  must  have  been  illegal 
unless  a  certain  state  of  circumstances  has  existed,  then  a  jury  may  properly 
be  advised  to  presume  the  existence  of  those  circumstances.  But  that  is  not 
at  all  the  case  here.  Every  thing  that  has  been  done  may  be  most  fully 
accounted  for  by  the  existence  of  the  personal  agreement ;  and  that  being  so, 
it  is  quite  idle  to  reject  these  rational  and  probable  means  of  accounting  for 
it,  in  order  to  assume  the  existence  of  this  complicated  machinery,  even  sup- 
posing that  it  would  effect  the  object  for  which  the  assumption  is  to  be  made. 

Patteson,  J.  concurred. 

Rule  refused  (c). 

(a)  I  Rep.  256.  (6)  3  Barn.  &  Adol.  77.  (c)  LUtUdaU,  J.  was  atMent. 

The  King  t;.  The  Justices  of  Derbyshire. 

AvrU  27tA. 

1.  A otnumtnt    A^  appeal  agaiust  an  order  for  the  removal  of  a  pauper  from  the  parish  of 
oraKTOttodof  Bradxoell  to  the  parish  of  Castleton^  was  lodged  at  the  Derbyshire  Mid- 

appral  BRaiiiat  ao 

order  of  removal,  that  since  th«  alleged  scttlenent  In  tlie  appellaot  pariih  the  fwaper  has  gained  a  settle- 
nent  by  hiring  and  service  in  the  respondent  parish,  and  also  aaothcr  settlement  in  a  third  parish  by  hiring 
and  service,  is  notsufficienUy  explicit  under  the  new  Poor  Act,  (4  &  5  fT.  4,  c.  76,  s.  81.) 
S.  Where  a  parish  has  tato  overseers  and  one  charchwaxdeo,*  the  notice  of  appeal  may  he  signed  by  th« 
I  only  (i). 

(6)  Judgment  was  not  given  unlH  the  following  term. 
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tuminer  Sesskms,  1836.    The  appellants  had  given  the  following  notice  and    King'i  Btnek, 
statement  of  their  grounds  of  appeal : —  v^v^ 

The  Kino 

"  To  the  Overseers  of  the  Poor  of  the  township  o^Bradxoellf  in  the  justices  of 

"  county  ofDerbjf.  DxnBYiHiRK. 

"  We,  the  undersigned  overseers  of  the  poor  of  the  township  of  Castkton^ 
in  the  county  o^  Derby ^  do  hereby  give  you  notice,  that  we  intend,  at  the  next 
General  Quarter  Sessions  of  the  Peace  to  be  holden  at  Derby,  on  the  28th 
day  o^  June  next,  in  and  for  the  county  of  Derby,  to  try  an  appeal  against  an 
order,  &c.  &c. :  and  we  hereby  inform  you,  that  the  grounds  of  the  appeal 
against  the  said  order  are,  that  the  said  H.  S.  gained  a  settlement  in  the 
parish  or  township  of  Chapet-tn-le- Frith,  in  the  said  county  of  Derby,  by 
hiring  and  service,  for  a  year  and  upwards,  subsequently  to  the  settlement 
alleged  to  have  been  obtained  by  her  in  the  said  township  of  Castleton,  and 
likewise  that  the  said  H.  S.  gained  a  settlement  in  the  township  of  Brad- 
jcrll  aforesaid,  by  hiring  and  service,  for  a  year  and  upwards ;  and  also  by 
having  served  several  years  under  a  general  hiring  in  the  said  township  of 
Bradwell,  after  the  time  when  it  is  alleged  she  obtained  a  settlement  in  the 
township  of  Coitleton  aforesaid."    Dated,  &c. 

The  appellant  parish  had  two  overseers  and  one  churchwarden ;  the  above 
notice  was  signed  by  the  overseers  only. 

At  the  trial  the  respondents  objected  to  the  appellants  entering  on  their  ' 
case,  because  their  statement  of  the  grounds  of  appeal  was  not  sufficiently 
particular  under  the  81st  section  of  the  new  Poor  Act.  The  sessions  being 
of  opinion  that  the  statement  was  not  sufficient,  confirmed  the  order  of 
removal,  but  directed  the  clerk  of  the  peace  to  make  a  special  entry  that  the 
*'  Court  confirmed  the  order  of  removal,  because  the  grounds  of  appeal  were 
not  sufficiently  stated  in  the  notice  of  the  ground  of  appeal.*'  A  rule  nisi 
having  been  obtained  for  a  mandamus  to  the  justices  to  enter  continuances 
and  hear  the  appeal, 

WkUehtrst  shewed  cause. — The  question  is,  whether  the  notice  or  state* 
ment  of  the  grounds  of  appeal  in  this  case  was  sufficient  within  the  8l8t 
section  of  the  new  Poor  Act,  (4  &  5  Witt.  4,  c,  76.)  There  are  two  objec- 
tions to  it ;  first,  it  was  signed  by  the  two  overseers  only,  and  not  by  the 
churchwardens. — [Coleridge^  J.-— How  can  you  press  that  objection  now, 
when  it  was  not  taken  at  the  sessions  ?]-- It  was  unnecessary  to  take  thia 
objection,  because  the  respondents  succeeded  on  another  point ;  but  if  the 
mandamus  go,  the  objection  can  then  be  taken  at  the  sessions,  and  it  may 
therefore  be  convenient  to  have  the  opinion  of  the  Court  upon  it  at  once  in 
order  to  save  expense.  Secondly,  the  notice  does  not  give  a  sufficient 
statement  of  the  grounds  of  appeal.  The  pauper  was  removed  upon  a  set- 
tlement gained  in  the  appellant  parish  so  long  ago  as  the  year  1816,  and  the 
appellants  resist  the  order  of  removal,  on  the  ground  that,  since  this  settle- 
ment, two  other  settlements  have  been  gained  by  him  by  hiring  and  service  ; 
but  they  do  not  give  the  date  of  either  of  the  two  subsequent  settlements,  or 
the  name  of  the  masters,  or  any  other  particulars.  Rex  v.  CornicaU  will  be 
relied  upon  by  the  other  side  (a).     The  statement  allowed  in  that  case  was 

(fl)  1  Nev.  &  Per.  144;  S.C,  2  Har.  &  Wol.  157. 
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Kimg's  Bmieh.  undoubtedly  very  geoend,  althouf^  not  to  general  as  in  tbit  case,  for  thert 
v^/^  was  a  denial  of  a  particular  fact  with  reelect  to  tbe  paiqper  bimself,  namely. 
The  Kiiro  of  his  apprenticeship ;  and,  with  respect  to  his  children*  although  there  was 
Joatioei  of  ^^y  ^  general  allegation  that  they  were  settled  in  the  respondent  parish, 
DimBvauBB.  yet  it  was  sufficiently  manifest  that  the  appellants  meant  to  raise  a  naked 
question  of  law  as  to  the  removeability  of  such  children,  which  were  the 
children  of  the  pauper's  wife  by  a  former  husband,  to  the  parish  of  the 
pauper.  Perhaps,  therefore,  the  conclusion  come  to  by  this  Court  in  that 
case  was  not  quite  necessary.  Rex  ▼•  Holbeack  (a)»  and  Rex  v.  Kdvetkm  (6X 
are  not  applicable.  It  was  obviously  the  intention  of  the  new  Poor  Aa 
that  litigant  parishes  should  come  to  the  sessions,  each  apprised  of  the  kind 
of  case  which  the  other  meant  to  set  up.  Rex  v.  Oxfardtkire  (c),  and  Aex  ▼. 
Sheard  and  another  {d\  may  be  cited  in  illustration. — [PuZ/eKMi,  J. — In  Rex 
V.  Ox/ordikirt  no  ground  of  appeal  was  stated  at  aU.] — It  is  cited,  for  the 
sake  of  the  obsenration  of  Abbott^  C.  J.,  that,  under  the  general  notice  there 
given,  the  appellanu  might  have  made  either  of  two  objections  to  the  case  of 
the  respondents ;  whereas  under  this  notice  the  appellants  may  make  fifty 
objections.  In  Rex  ▼•  Sheard,  where  a  question  arose  upon  the  sufficiency 
of  a  notice  of  appeal  to  overseers'  accounts,  Batfie^,  J.  says,  *'  Where  a  notice 
is  general,  and  leaves  it  uncertain  upon  which  of  several  grounds  of  objection 
an  item  is  questioned,  can  we  say  that  it  stales  and  specifies  a  particular 
ground  ?"  Bat  the  Court  has  no  power  to  direct  the  moHdanius  prayed  for, 
for  the  sessions  have  heard  the  appeal  and  confirmed  the  orden*-[/Vi/- 
teeoMt  J. — ^That  can  hardly  be  so,  for  die  statute  says  that  it  shall  not  be 
lawful  for  the  appellants  to  be  heard,  unless  they  have  given  the  proper 
notice  and  statement] 

N.  R.  Ciarkef  and  WiUmare,  conird. — ^This  appeal  was  certaiidy  not  heard, 
for  it  was  dismissed  on  a  preliminary  objection,  and  no  evidence  was  ad- 
mitted.— [Patteion,  J. — How  is  the  order  of  sessions  to  be  got  rid  of  ?]—  In 
Rex  V.  Hertfordihire  (e),  this  Court  granted  a  atandamue  to  the  sessions  to 
hear  an  appeal  against  a  rate,  which,  on  the  ground  of  a  notice  being  de- 
fective, they  had  confirmed ;  and  Rex  v.  Lind9ey{f\  and  Rex  v.  Laxca* 
Mre(£),  are  to  the  same  purpose.  With  respect  to  the  sufficiency  of  the 
statement,  Rex  v.  ComvaU{h)  is  conclusive.  The  object  of  the  act  was  not 
that  the  appellants  should  particularise  with  minuteness  all  the  circumstances 
of  their  case,  and  so  incur  the  risk  of  miscarrying  by  some  fatal  variance,  as 
in  Rex  v.  Holbeach  (t),  but  merely  that  the  respondents  should  be  saved  the 
expense  of  bringing  witnesses  to  prove  their  frimd  fade  case,  when  it  might 
not  be  intended  to  question  it ;  and  that  if  the  af^llants  relied  upon  a  new 
case,  they  should  state  as  much  generally. 

Cur.  adv.  tmii. 

LiTTLEDALB,  J.  in  the  following  term  (June  12),  delivered  the  judgment  of 
the  Court.    This  case  was  argued  in  Easier  term  last,  in  the  absence  of  my 

(a)  1  Nsv.  &  Per.  137.  (/)  6  Maule  &  Selw.  379. 

(h)  1  Nev.&  Per.  138.  (g)  7  Bara.  &  Crew.  691. 

(e)  1  Baro.  &  Creis.  279.  (I)  1  Nev.  &  Per.  144  ;  5.  C.  2  Uar.  & 

(d)  2  Bam.  &  Cress.  856.  Woll.  157. 

(e)  4  Baro.  &  Ad.  561.  (i)  1  Nev.  h  Per.  137. 
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Lord  Demmm^  who  agrees,  however,  with  the  judgment  I  am  about  to  pro*    JCing'i  B§itelu 
nomice.  v^v^/ 

The  question  turned  upon  the  sufBciency  of  the  statement  of  the  grounds      '^^  ^'"^ 
of  appeal  given  by  officers  of  the  township  of  CoMtlUmi^  in  Derbyskire,  against     jankct  of 
an  order  of  removal  from  the  township  of  BradmeUf  in  the  same  county.  The   Djt&BYtatRi. 
statement  alleged  as  the  ground  of  appeal,  that  the  pauper  had  acquired  a 
settlement  in  the  parish  of  Ckapel-m^U^Fritht  by  hiring  and  service,  subsequent 
to  the  settlement  in  CattUionf  without  stating  the  time  when,  or  the  name  of 
the  master.    At  the  sessions  the  a^^llant  proposed  to  give  in  evidence  that 
the  pauper  was  hired  by  and  served  a  person  in  the  parish  of  Ckapel-m-ie* 
Fritk,  since  his  acquiring  a  settlement  in  the  appellant  parish ;  but  the  Court 
refused  to  hear  the  evidence,  considering  the  suteroent  insufficient  within  the 
81st  section  of  4  &  5  IT.  4,  c  76. 

That  section  requires  that  the  appellants  should  deliver  a  statement  in  writ- 
ing of  the  grounds  of  their  appeal,  and  provides,  thsl  en  the  hearing  they 
shall  not  go  into  or  give  evidence  of  any  other  grounds.  In  this  case,  if  the 
statement  ddivered  by  the  appellants  was  in  itself  sufficient*  th^  were  en- 
titled to  give  the  evidence  they  tendered  at  the  sessions,  notwithstanding  the 
proviso  in  the  act,  for  it  was  not  evidence  of  any  other  ground  of  appeal ;  it 
was  to  support,  by  detailed  evidence,  that  ground  which  was  alleged  generally 
in  their  statement,  vis.  settlement  by  hiring  and  service  in  the  parish  or  town- 
ship of  CAape/-tn-/e-Frt/A. 

In  Rex  V.  HoiheacA  (a),  and  also  in  Rex  v.  MUierion  (6),  decided  in  the  pre- 
sent term,  we  held  that  the  sessions  ought  not  to  have  received  the  evidence 
tendered,  because  in  those  cases  the  statement  of  the  grounds  of  appeal  in  the 
one,  and  the  examination  of  the  pauper  in  the  other,  were  sufficient  in  them- 
selves in  respect  of  the  particularity  of  the  statement ;  but  the  evidence  ten- 
dered was  at  variance  with  those  statements,  and  when  received  proved 
another  ground  of  appeal  in  the  one,  and  removal  in  the  other.  Now,  it  is 
obvious  that  this  statement  gives  no  real  information  to  the  respondent  parish. 
Without  beii^  informed  of  the  time  of  service,  or  the  name  of  the  master,  the 
respondents  would  in  vain  make  inquiries  in  any  populous  parish  as  to  the  het 
of  the  pauper  having  been  hired  and  served  in  it ;  and  it  seems  &i  more  con- 
venient to  require  greater  panicularity  in  the  statement.  Btit  we  were  pressed 
with  the  authority  of  the  cases  of  Rex  v.  Jutiicee  of  CammM  (c)  and  Rex  v. 
Kehedom  (d).  In  the  former,  the  expressions  used  by  the  Court  undoubtedly 
seem  to  sanction  generality  of  statement.  The  circumstances  were,  however^ 
peculiar.  The  order  of  removal  related  to  a  man  and  his  wife,  and  her 
ohildren  by  a  former  husband,  from  Penryn  to  St.  GlauviuB.  The  examina- 
tion of  the  pauper  and  his  wife,  a  copy  of  which  was  delivered  to  the  appel- 
lants under  the  79th  section  of  the  act,  shewed  that  the  man  was  settled  in 
St.  OlaxmMs,  that  the  father  of  the  children  was  settled  in  Penryn,  and  that 
they  had  acquired  no  settlement  of  their  own.  The  statement  of  the  grounds 
of  appeal  was  sufficient  as  to  the  man  ;  as  to  the  children,  it  alleged  merely 
that  they  were  settled  in  Pefirya«-a  fiust  which  appeared  upon  the  papers  of 
the  respondents  themselves,  and  which  was  not  in  dispute  ;  but  it  raised  a 
point  of  law,  namely,  whether  the  children,  by  the  operation  of  the  57th  sec- 
tion of  the  act,  (which  makes  the  children  part  of  the  second  husband's 

(a)  1  Ncv.  &  Per.  137.  (c)  1  Ncv.  &  Per.  144. 

{b)  Not  yel  reported.  {d)  1  Nev.  &  Per.  138. 
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KiHg*i  Bench,  family,  for  the  purposes  of  the  act),  were  removeable  with  the  man  to  his 
place  of  settlement.  The  sessions  refused  to  hear  evidence  that  the  father 
of  the  children  was  settled  in  Ptnryn.  The  Court  held  that  they  were  wrong. 
Perhaps  the  proper  course  for  the  sessions  would  have  been,  to  have  taken 
the  fact  of  the  father's  settlement  as  an  admitted  fact  by  both  parties,  and  to 
have  refused  evidence  either  for  or  against  it ;  but  they  were  certainly  wrong 
in  excluding  the  fact  from  their  consideration.  The  case  o£Rex  v.  Kdvedon  (a) 
turned  on  the  sufficiency  of  the  pauper's  examination,  to  shew  the  ground  of 
removal ;  as  to  which,  it  was  justly  observed  by  my  brother  Coleridge^  that 
the  language  of  the  act  is  different  in  the  79th  and  81st  sections,  and  that  the 
act  was  made  with  different  purposes  as  to  the  notices  to  be  given  by  each 
side.  Again,  in  that  case  the  information  was  given  to  the  parish  in  which 
the  pauper  was  alleged  to  be  settled,  and  they,  by  their  statement  of  the 
grounds  of  appeal,  shewed  that  they  fully  understood  the  examination,  and 
the  grounds  of  removal  contained  in  it. 

The  clauses  in  this  act,  respecting  the  grounds  of  removal  and  appeal,  are 
intended  to  compel  such  a  disclosure  by  both  parties,  as  will  enable  them  to 
go  to  the  sessions  fully  aware  of  the  questions  which  are  to  be  discussed : 
and  we  think  that  we  best  effectuate  such  intention  by  holding  that  the  state- 
ment must  not  be  in  general  terms,  but  must  condescend  to  particulars,  not 
to  the  extent  of  setting  out  the  evidence  by  which  facts  are  to  be  proved, 
but  so  as  to  give  the  opposite  party  reasonable  means  of  inquiry.  Another 
point  was  made  on  the  argument  as  to  the  persons  who  signed  the  notice  and 
statement.  This  point  was  not  made  at  the  sessions ;  but  if  it  had,  we  should 
hold  the  notice  and  statement  sufficient  in  that  respect,  according  to  the  rule 
which  we  laid  down,  a  few  days  since,  in  the  case  of  Rex  v.  Justices  of  War- 
wkhhire  (6). 

Rule  discharged. 


(a)  I  Nev.  &  Per.  138. 


(h)  Not  yet  reported. 


April  28M. 
57  0.3,c.fl9> 


West,  Clerk,  v.  Turner,  Clerk. 


s.  48,  enabips  the    DECLARATION  in  assumpsit  for  work  and  labour  as  a  curate,  and  on 


an  account  stated.  P/ra,  as  to  the  second  count,  non  assumpsit,  on  which 
issue  was  joined.  To  the  first  count,  that  the  defendant  was  and  still  is  a  derk 
in  holy  orders,  and  rector  of  Luckington,  within  the  diocese  and  ecclesiastical 
jurisdiction  of  the  Bishop  of  Salisbury,  and  that  during  the  time  aforesaid  he 
held  and  occupied  a  certain  other  benefice  with  cure  of  souls,  within  the 
meaning  of  the  statute  57  Geo,  9,  c.  99,  and  during  the  time  aforesaid  did 
not  duly  reside  in  the  said  rectory,  within  the  meaning  of  the  statute  ;  and 
thereupon,  before  any  of  the  said  work,  &c.,  to  wit,  18th  October,  1830,  the 
plaintiff  procured  from  the  Bishop  of  Salisbury,  and  the  bishop  did  then,  in 
pursuance  of  the  said  statute,  and  in  conformity  with  the  provisions  thereof, 


bishop  to  appoint 
cttratn,  under 
cerUin  circnm* 
suucet.  witii  cer- 
tain  Mluies. 

Sect.  53  enacts, 
that  iuch  salaries 
shall  be  specified 
in  the  licence 
framed  by  him, 
that  such  licence 
shall  be  evidence 
of  the  salary  tn  ail 
courts  of  Uw  and 
equity,  and  that 
in  case  of  any  dis- 
pute touching  the 
salary,  See.  the  Usnp  iihal  snmmnrily  determine  the  same. 

Sect.  74  enacts,  that  in  every  case  in  which  jurisdiction  is  given  to  the  bishop,  all  other  and  concurrent 
jurisdictioDS  shall  wholly  cease,  and  no  other  jurisdi<  tion  be  used. 

H9fd,  1.  Thattlie  qoorts  of  Uw  caiiuot  take  cognisance  of  any  dispute  respecting  the  salary,  in  an  action 
by  a  curate  so  appointed  a  rector,  for  arrears  of  salary. 

9.  lliat  a  plea  stating  his  appointment  under  the  act,  and  that  the  action  was  brought  to  recover  his 
salary,  touching  which  disputes  had  arisen,  was  properly  pleaded  in  bar  and  not  to  the  jurisdictioo,  and 
that  the  nature  of  the  disputes  need  not  be  particularly  specified  in  ilie  plea. 
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duly  give  and  grant  to  the  plaintiff,  licence  and  authority  to  perform  the  office 
of  Btipeodiary  curate  in  the  said  parish  of  Luckington,  in  reading  the  common 
prayers  and  performing  other  ecclesiastical  duties  belonging  to  the  said 
office,  according  to  the  form  prescribed  in  the  book  of  Common  Prayer,  made 
and  published  by  authority  of  parliament,  and  the  canons  and  constitutions 
in  that  behalf  lawfully  established  and  promulgated,  and  not  otherwise  or  in 
any  other  manner,  he  the  plaintiff  having  first,  before  the  bishop,  subscribed 
the  articles,  taken  the  oaths,  and  made  and  subscribed  the  declaration  in  that 
case  required :  and  the  bishop  did,  in  and  by  the  said  licence,  in  pursuance  of 
the  said  statute,  and  in  conformity  with  the  provisions  thereof,  duly  assign 
unto  the  plaintiff  the  yearly  stipend  of  80/.,  to  be  paid  quarterly,  for  serving 
the  said  cure,  together  with  the  surplice  fees,  and  the  use  of  the  rectory-house 
and  offices,  in  which  the  said  bishop  thereby  required  the  plaintiff  to  reside, 
&c.,  according  to  the  statute  in  such  case  made  and  provided :  and  the 
defendant  further  says,  that  the  said  work,  labour,  and  attendance,  in  the 
declaration  mentioned,  was  done  and  bestowed  by  the  plaintiff  for  and  at  the 
request  of  the  defendant^  as  in  the  declaration  mentioned,  under  and  by  virtue 
of  the  said  licence,  as  such  curate  as  therein  mentioned,  and  not  otherwise 
howsoever :  and  that  af^er  the  doing  and  bestowing  thereof,  as  in  the  decla- 
ration mentioned,  to  wit,  on  the  day  and  year  therein  mentioned,  divers  dif- 
ferences and  disputes  arose,  and  were  and  still  are  depending  between  the 
plaintiff  and  the  defendant,  touching  and  concerning  the  said  stipend  in  the 
said  licence  assigned,  and  the  payment  thereof  and  of  the  arrears  thereof,  in 
respect  of  the  said  work,  labour,  and  attendance :  and  that  the  said  action  of 
the  said  plaintiff,  so  far  as  in  the  introductory  part  of  the  plea  is  mentioned, 
is  brought  touching  and  concerning  the  said  stipend,  and  the  payment  thereof, 
and  of  the  arrears  thereof,  as  aforesaid,  and  to  recover  the  same  and  payment 
thereof,  and  of  the  arrears  thereof,  in  the  respects  aforesaid :  touching  which 
premises  the  said  disputes  and  differences  have  arisen  and  are  still  depending 
as  aforesaid,  within  ^he  meaning  of  the  same  statute,  contrary  to  the  tenor 
and  effect  of  the  statute  in  that  case  made  and  provided :  and  this  the  de- 
fendant is  ready  to  verify,  and  therefore,  and  by  reason  of  the  statute  in  that 
case  made  and  provided,  he  prays  judgment,  &c.  as  aforesaid.  To  this  plea 
there  was  a  special  demurrer,  assigning  the  following  causes : — 

1.  That  such  plea  is  in  effect  a  denial  of  the  jurisdiction  of  this  Court, 
although  it  professes  to  be  pleaded  in  bar  of  the  action. 

2.  That  the  jurisdiction  of  this  Court  cannot  be  ousted  except  by  express 
words,  which  the  statute  of  57  Geo.  3,  c.  99,  referred  to  in  the  plea,  does  not 
contain. 

3.  That  the  defendant,  by  his  said  second  plea,  admits  that  the  first 
promise  stated  in  the  declaration  was  made  by  him,  and  that  such  promise 
was  founded  upon  a  valuable  consideration  moving  from  the  plaintiff  at  the 
request  of  the  defendant,  and  that  the  said  second  plea  shews  no  cause  why 
the  defendant  should  be  excused  from  the  performance  of  such  promise,  but, 
on  the  contrary,  appears  to  be  directed  to  the  purpose  of  shewing  that  the 
services  stated  in  the  declaration  were  performed,  not  at  the  request  of  the 
defendant,  but  in  invitum^  and  that  no  promise  arose  or  was  made. 

4.  That  supposing  the  jurisdiction  to  have  been  exclusively  in  the  bishop, 
under  the  statute  of  57  Geo.  8,  c.  99,  yet  an  action  will  lie  in  a  Court  of 
common  law  upon  a  promise  founded  upon  a  valuable  consideration,  although 
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King*t  Bench,  antecedently  to  such  promise  the  remedy  would  have  been  before  the 
bishop. 

5.  That  the  matters  stated  in  the  said  second  plea  are  pleaded  in  denial  of 
TuRNia.       the  matters  of  fact,  from  which  the  promise  sUted  in  the  declaration  is 

implied  and  inferred  by  law,  and  might,  as  far  as  they  are  relevant  or 
material,  have  been  given  in  evidence  under  a  plea  of  non  asmmpnt, 

6.  That  the  plea  doth  not  shew  what  particular  differences  or  disputes 
arose,  and  were  and  are  depending  between  the  plaintiff  and  defbndant, 
touching  and  concerning  the  stipend  and  the  payment  thereto. 

7.  That  the  plea  states  no  matters  of  fact  for  the  decision  of  a  jury,  re- 
specting the  truth  or  falsehood  of  which,  if  issue  was  taken  thereon  in  the 
replication,  the  Court  would  be  enabled  to  say,  whether  the  plaintiff  is  en- 
titled to  recover  such  residue  from  the  defendant. 

8.  That  although  the  said  second  plea  professes  to  admit  the  promise  first 
laid  in  the  declaration,  yet  it  amounts  to  an  informal  and  a  multifarious  denial 
of  such  promise. 

9.  That  the  plaintiff  cannot  take  issue  upon  any  part  of  the  said  second 
plea,  without  thereby  endangering  his  remedy  for  the  value  of  services  ac- 
knowledged to  have  been  performed,  by  the  admiaston,  expressed  or  implied, 
of  various  allegations,  which  may  be  wholly  unfounded,  and  which,  under  the 
plea  of  aofi  fliwawpii/,  the  defendant  would,  according  to  the  course  of  the 
common  law,  aa  well  as  by  the  new  rules  aa  to  pleading  ealaUialied  in  H»  T. 
4  ^.  4,  be  bound  to  prove  (a). 

Mtmnitfg,  in  support  of  the  demurrer.— ^The  jurisdiction  of  the  Courts  of 
Law  is  expressly  recognised  by  sect.  53,  which  provides,  that  the  licence 
shall  be  evidence  of  the  amount  of  the  salary  in  all  Courts  of  Law  and  Equity. 
It  must  therefore  be  presumed  that  the  exclusive  jurisdiction  given  to  the 
bishop  by  sect.  74,  must  apply  to  matters  other  than  the  salary  ;  or  if  it  ap- 
plies to  the  salary  at  all,  it  must  be  confined  to  questions  relative  to  the 
original  liability  of  the  rector,  and  it  does  not  exclude  the  jurisdiction  of  this 

(d)  67  G.  3,  c.  99,  s.  48,  enacte,  thtt  in  or  of  the  arrears  thereof,  tke  Inshop,  on  com- 
caie  any  spiritual  peiaon  holding  a  benefioe  plaint  to  him  made* may  and  shall  summarily 
shall  not  reside  or  be  absent,  &c.  without  near  and  determine  the  same,  and  in  case  of 
leariog  a  proper  curate,  &c.  or  nomioatinK  a  wilful  neglect  or  refusal  to  pay  such  stipend, 
curate  to  the  bishop,  the  Inshop  shall  be  salaiy,  or  allowance,  or  the  arrears  thereof,  he  ^ 
anthoriaed  to  appoint  a  proper  cnrate,  with  shall  be  and  is  hevsby  empowered  to  proceed 
such  salaiy  as  is  oy  that  act  allowed,  to  senre  by  monition  and  sequestration  to  sequester 
the  church,  &c.  the  profits  of  the  benefice,  for  and  until  pay- 
Sect.  53,  that  it  shall  be  lawful  for  the  ment  of  such  stipend  or  allowance*  or  the 
bishop,  and  he  is  hereby  required,  subject  to  arrears  tbeseof. 

the  several  provisions  and  restrictions  in  this  Sect.  74,  that  in  efery  case  in  which  juris- 

act  contained,  to  appoint  to  every  curate  saeh  diction  is  given  to  the  bishop  of  the  diocese, 

salary  as  is  allowed  and  ipedfied  in  this  act,  or  to  any  archbishop,  under  the  provisions  of 

and  every  licence  to  be  granted  to  a  stipen-  this  act,  and  for  the  purposes  thereof,  and  the 

diary  curate  under  this  act  shall  contain  and  enforcing  the  doe  eaecution  of  the  provisions 

specify  the  amount  of  the  salafy  allowed  by  thereof,  aU  other  and  concurrent  jurisdicttoa 

toe  bishop  to  the  curate,  and  such  licence,  or  in  respect  thereof  shall  wholly  cease,  and  no 

any  copy  of  the  registry  thereof,  signed  by  the  other  jurisdiction  in  relation  to  the  provisions 

registrar  of  the  diocese  or  his  deputy,  shall  be  of  this  act  shall  be  used,  eiereised,  or  en- 

evidence  of  the  amount  of  the  salaiy  ao  ap-  forced,  save  and  eioept  such  juriodiciion  of 

pointed  to  any  curate  in  all  courts  ot  law  or  the  bishop  and  archbisnop  under  this  act,  any 

«qtttty ;  and  in  case  any  difference  shall  arise  thing  in  any  act  or  acts  of  parliament,  or  law 

between  any  rector  or  vicar  or  person  holdiM  or  laws,  or  usage  or  ciurtom  to  the  ooatiaiy 

any  benefice  and  his  curate,  touching  such  notwithstanding, 
stipend  or  allowance  or  the  payment  thereof. 
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Court  where  the  liability  is  founded  on  an  express  promise.  Another  material    King'a  Beuck, 
ground  of  demurrer  is,  that  there  is  no  statement  of  the  nature  of  the  dif •        v^s/^ 
ferences  and  disputes  which  have  arisen.     These  certainly  ought  to  have         yftn 
been  set  out,  because  otherwise  it  is  impossible  for  the  Court  to  determine       Turnxr. 
whether  or  not  they  fidl  within  the  act.     Besides,  the  plaintiff  had  a  right  to 
full  information  respecting  them.     He  might  then  have  traversed  their  exist- 
ence with  effect.  Had  he  taken  issue  on  the  plea,  as  it  now  stands,  he  might, 
after  disproving  the  existence  of  some  differences  set  up  at  the  trial,  have 
been  continually  met  by  others,  till  at  last  the  defendant  might  have  brought 
forward  one  dispute  which,  from  the  mere  ground  of  having  had  no  previous 
notice,  the  plaintiff  might  have  been  unable  to  disprove. 

CaaUng^  in  support  of  the  plea.— The  jurisdicdon  of  this  Court  is  taken 
away. — [Lord  Dmrnan,  C.  J. — ^The  Court  think  with  you  on  that  point.] — 
Then  if  so,  that  may  be  pleaded  in  bar  to  the  action,  and  any  other  mode 
of  pleading  it  would  be  bad.  In  Parker  v.  Elding  (a)  it  was  held,  that 
where  by  statute  a  party  was  restrained  from  suing  for  a  debt  under  40«.  in 
a  superior  Court,  this  ground  of  defence  to  an  action  so  brought  might  be 
taken  in  evidence  under  the  general  issue.  The  plea  shews  matter  by  which 
the  plaintiff  is  for  ever  concluded  from  having  any  action  at  all  in  any  Court 
whatever,  and  is  therefore  properly  in  bar.  The  2nd  objection  has  already 
been  disposed  of  by  the  Court.  The  statement  in  the  3rd  is  not  correct ; 
the  plea  expressly  states  the  work  to  have  been  done  "  at  the  defendant's 
request."  As  to  the  4th  objection,  perhaps  if  there  had  been  an  express 
promise,  the  objection  might  have  been  valid,  but  here  there  is  no  ground  for 
saying  that  there  was  such  express  promise ;  and  upon  these  pleadings  there 
would  have  been  no  necessity  to  prove  one.  With  respect  to  the  5th  objec- 
tion, the  plea  admits  the  fkcts  raising  the  implied  promise,  but  adds  others, 
shewing  that  such  implied  promise  did  not  arise.  Such  a  defence  must  be 
specially  pleaded,  and  cannot  be  given  in  evidence  under  the  general  issue ; 
Pastenger  v.  Brooks  (a).  6th.  The  words  used  in  the  plea  are  those  of  the 
act  itself,  and  it  would  have  been  improper  to  set  out  the  particulars  of  the 
dispute,  for  the  very  policy  of  the  act  was  to  withdraw  such  matters  from 
public  notice,  and  con6ne  them  to  the  cognisance  of  the  bishop  only ;  and 
this  not  being  a  plea  in  abatement,  such  particularity  is  not  necessary.  7th« 
There  are  several  matters  which  the  plaintiff  might  have  traversed,  e,  g,  the 
residence  or  the  licence.  8th.  The  answer  to  the  fifth  objection  applies  also 
to  this  and  to  the  9th ;  and  the  plaintiff  might  also  have  replied  de  injurid. 

Mannmg  in  reply  .-^Pisrifc^  v.  Elding  is  merely  the  refusal  of  a  mle  nin, 
it  was  not  there  urged  by  connsel  that  the  plea  should  have  been  to  the  juris- 
diction. The  question  was  only  whether  the  Court  would  take  notice  of  the 
statute. — [Coiaidge^  J.  referred  to  the  case  of  Tayhrv.  Blmr{a)  cited  in 
Parktr  v.  EldingJ] 

Lord  Dekmav,  C.  J. — ^The  oljecttons  ultimately  pressed  upon  us  are  two. 
First,  that  the  nature  of  the  disputes  and  differences  is  not  apparent  upon 
the  plea ;  and  secondly,  that  the  matter  of  defence  should  have  been  pleaded 

(a)  1  Eait,  352.  (e)  3  T.  R.  452. 

{b)  I  Biog.  New  Catsi,  5S7 ;  S.  C.  I  Hodges,  123. 
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to  the  jurisdiction,  and  not  in  bar.  With  regard  to  the  first,  I  have  no 
doubt  that  the  statement  is  sufficient  to  let  in  proof  of  the  nature  of  those 
disputes  and  differences,  and  I  do  not  see  why  an  inquiry  might  not  have 
been  gone  into  under  that  plea,  as  to  whether  the  salary  was  the  subject  of 
them  or  not.  The  ground  of  action  then  being  within  the  operation  of  the 
53d  clause,  there  is  no  doubt  that  by  the  74th  clause  the  jurisdiction  of  this 
Court  is  taken  away.  The  terms  used  are  decisive  to  shew  that  no  other  juris- 
diction than  that  of  the  bishop  shall  interfere,  and  that  he  shall  have  entire 
power  to  regulate  the  salary  paid,  under  all  circumstances.  It  is  then  urged 
that  the  plea  should  have  been  to  the  jurisdiction.  As  to  that,  it  is  enough 
to  say  that  this  plea  does  not  set  up  another  Court  in  exclusion  of  the  juris- 
diction of  this  Court.  It  states  in  effect  that  there  is  no  Court  in  which  a 
party,  circumstanced  as  the  plaintiff  is,  can  recover  at  all.  It  amounts  to  a 
total  denial  of  all  power  in  the  plaintiff  to  proceed  in  the  case,  the  act  having 
established  a  different  mode  for  the  adjustment  of  his  claim.  Lord  Kenyan 
seems  to  have  acted  upon  the  same  view  when  pronouncing  his  decision 
in  the  case  of  Parker  v.  Elding  (a),  eVery  word  of  which  is  applicable  upon 
the  present  occasion,  and  we  could  not,  without  overruling  it  entirely,  decide 
in  favour  of  the  plaintiff.  In  Parker  v.  Elding  the  evidence  was  admitted 
under  the  general  issue.  The  present  plea  was  pleaded  afler  the  existence 
of  the  New  Rules,  and  the  facts  pleaded  shew  that  another  complete 
remedy  has  been  given,  and  that  our  jurisdiction  is  expressly  taken  away.  I 
think  therefore  the  plea  is  good. 


Patteson,  J. — The  questions  are,  whether  the  jurisdiction  of  the  Court  is 
ousted  by  the  74th  cUuse  of  the  act  of  parliament,  whether  the  plea  in  bar 
is  good,  and  whether  there  is  a  sufficient  allegation  to  shew  that  the  salary  is 
the  matter  in  dispute.  Now  the  74th  section  of  the  act  says,  that  wherever 
power  is  given  to  the  bishop,  all  other  and  concurrent  jurisdiction  in  respect 
thereof  shall  cease.  The  words  are  very  general,  and  it  seems  to  me,  sup- 
posing it  to  be  shewn  by  the  pleading  that  the  subject-matter  of  this  action 
is  within  the  jurisdiction  of  the  bishop,  it  is  quite  clear  thrt  the  jurisdiction 
of  this  Court  is  taken  away.^  But  it  is  then  said,  that  the  defence  should 
have  been  pleaded  to  the  jurisdiction.  Now  this  is  a  transitory  action,  and  it  is 
laid  down  in  Tidds  Practice  (a),  that  in  a  transitory  action  the  defendant  can- 
not plead  to  the  jurisdiction  of  the  Court,  unless  the  plaintiff  by  his  declara- 
tion shew  that  the  cause  of  action  occurred  within  some  other  jurisdiction; 
and  even  then  it  must  be  averred  in  the  plea  that  the  defendant  dwells  in  that 
other  jurisdiction,  or  has  goods  to  which  a  judgment  can  attach.  Whether 
that  proposition  is  laid  down  too  generally,  1  do  not  stop  to  inquire.  But  it  is 
further  laid  down  with  respect  to  conusance,  that  of  the  three  sorts  in  exist- 
ence, the  last  only,  "  a  conusance  of  pleas  with  exclusive  words,'*  can  be 
pleaded.  That  is,  where  the  king  grants  to  a  city  that  the  inhabitanto  shall 
be  sued  there  and  not  elsewhere.  That  plea  therefore  involves  the  existence 
of  a  jurisdiction  elsewhere.  But  this  case  is  one  where  no  other  jurisdiction 
could  be  shewn,  since,  as  my  lord  has  already  observed,  the  74th  section  of 
this  act  in  effect  says,  that  no  action  shall  be  brought  any  where.  There 
could  not  therefore  be  any  plea  in  abatement  to  the  jurisdiction  of  this  Court. 
Upon  the  question  itself  of  jurisdiction,  I  confess  at  first  I  thought  otherwise,  by 


(a)  3  T.  R.  452,  1  EMt,  352. 


(h)  p.  631,  9th  ed. 
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reason  of  the  words  used  in  the  53d  section,  that  "  the  bishop's  licence  should 
be  evidence  of  the  amount  of  the  salary  so  appointed  in  all  Courts  of  Law  and 
Equity."  Which  seem  to  imply  that  the  amount  of  salary  might  somehow  or 
other  come  in  question  before  a  Court  of  Law.  That  may  possibly  be  so. 
But  still  there  is  not  sufficient  to  take  away  the  effect  of  the  74th  section,  if 
the  facts  disclosed  upon  this  plea  expressly  point  out  the  jurisdiction  of  the 
bishop  to  have  existed  as  to  the  subject-matter.  Now  the  plea  first  of  all 
states  the  non-residence.  That  averment  is  with  a  view  to  shew  that  under 
such  circumstances  the  bishop  is  the  proper  person  to  grant  a  licence  and  a 
stipend,  and  in  that  licence  to  state  what  the  stipend  is  to  be.  It  was  necessary 
to  shew  upon  the  face  of  this  plea  something  that  authorised  the  bishop  to 
appoint  the  stipend,  and  that  something  is  the  non -residence  of  the  defendant. 
The  plea  goes  on  to  say,  that  the  bishop  gave  a  licence  and  appointed  a 
stipend^  and  that  there  are  disputes  "  touching  such  stipend,  &c. ;"  the  very 
words  of  the  5Sd  section,  which  enacts,  that  the  bishop,  where  there  any 
disputes,  shall  hear  and  determine  the  same  in  a  summary  manner  ;  and 
further,  in  case  of  wilful  neglect,  &c.  empowers  him  to  enforce  the  pay- 
ment by  monition  and  sequestration  of  the  profits  of  the  living.  From  this  it  is 
plain  that  the  bishop  has  jurisdiction  given  him  where  there  are  any  disputes 
touching  the  stipend.  This  plea  says  that  there  were  such  disputes ;  and 
says  further,  that  the  action  is  brought  touching  and  concerning  the  said 
stipend,  and  to  recover  the  same  and  the  payment  of  the  arrears  thereof, 
touching  which  payment  these  disputes  have  arisen.  Thus  there  is  the  most 
pointed  averment  in  the  plea  that  there  are  disputes,  and  that  this  action  is 
brought  in  respect  of  the  failure  to  pay  the  stipend.  Nothing  can  more 
clearly  shew  that  this  case  is,  according  to  this  section,  within  the  jurisdiction 
of  the  bishop.  But  then  it  has  been  urged,  that  the  plea  should  point  out 
the  express  disputes.  But  let  us  see  what  would  be  the  eflfect  of  that.  They 
might  be  traversed,  and  if  so,  that  would  be  giving  to  another  tribunal  than 
that  of  the  bishop,  namely,  to  the  tribunal  of  a  jury,  the  decision  respecting 
the  circumstances  and  the  existence  of  the  facts  upon  which  the  disputes 
arose ;  that  is  to  say,  there  would  then  ensue  the  very  thing  which  the  act 
intended  to  avoid.  However  it  is  sufficient  to  say,  that  the  plea  does  state 
a  certain  fact  of  which  the  bishop  is  properly  cognisant,  and  that  this  action 
is  brought  respecting  it.  The  plea  is  therefore  good,  and  this  action  cannot 
be  maintained. 

Coleridge,  J. — I  quite  agree  with  the  rest  of  the  Court.  With  regard  to 
the  objection,  that  the  plea  ought  to  have  been  to  the  jurisdiction  and  not  in 
bar,  I  bad  some  doubts ;  but  I  do  not  think  our  decision  in  this  case  will  in  the 
least  trench  upon  the  established  doctrine  relating  to  pleas  to  the  jurisdic- 
tion. A  plea  of  that  kind  must  shew  some  other  Court  in  which  the  matter 
can  be  tried.  By  the  statute,  disputes  of  this  nature  are  referred  to  the 
bishop  in  the  character  of  an  arbitrator.  He,  and  he  only,  is  to  determine 
respecting  them,  and  they  are  wholly  withdrawn  from  the  consideration  of 
all  other  courts  whatever.  Therefore,  the  short  answer  to  Mr.  Manning's 
argument  is,  that  this  is  not  a  plea  to  the  jurisdiction,  but  is  a  plea  in  bar ; 
and  the  action  is  shown  to  be  for  a  matter  concerning  which  the  act  says  no 
action  whatever  shall  be  brought. 

Manning  applied  for  leave  to  amend,  which  was  refused. 

Judgment  for  defendant. 

VOL.  III.  s 


King*i  Bench* 
VVmt 

V. 
TURNIS. 
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King**  Bench, 

May  3d. 

Aplidnttffwrote 
the  folloviDg 
Irttcr  to  the  un- 
dcrtheriff: — 

*'  Jwu  8th,  1832. 

Dicietuom. 
AUri4g0  V.  &m*, 

''  I  inclose  you 
writs  herein,  and 
shall  feel  obliged 
bj  your  granting 
warrants  thereon, 
directed  to  Mr. 
BatemoH  and  Mr. 
Mm.    I  shall 
write  to  Mr.  Bmtt- 
msm  in  a  day  or 
two." 

Dicktiuom  was 
afterwards  ar- 
rested by  M.  at 
tlie  suit  of  ano- 
ther penon,  and 
on  giving  a  ball- 
bond  was  dis- 
charged, no  fur- 
ther advice 
having  been  re- 
ceived from  the 
plaintiff. 

Held,  1.  That 
the  plaintiff  by 
his  letter  had  ap- 
pointed B.  and 
M,  hU  special 
bailiffs. 

2.  Hiatal, 
though  ou  the 
anrest  in  the 
other  suit  the  pri- 
soner was  also 
constructively  in 
custody  at  tlie 
suit  of  tlie  plain, 
tiff,  yet  the  sheriff 
was  not  liable  for 
an  escape,  as  the 
special  agency 
of  the  officer  to 
the  plalnUff  still 
coutiuued. 


Ford  v.  Leche. 

/^  ASE  against  the  defendant  as  Sheriff  of  Cheshire,  First  count,  for  per- 
mitting one  Dickenson  to  escape;  second,  for  wilfully  neglecting  to 
execute  a  writ  against  the  same  party.  Plea,  the  general  issue.  There  were 
other  pleas  which  were  not  material.  At  the  trial  hefore  Lord  Abinger,  C.  B. 
at  the  Liverpool  Summer  Assizes,  1835,  it  was  proved  that  the  following 
letter  from  the  plaintiff  was  sent  by  post  and  duly  received  by  the  under- 
sheriff: — 


«'  Sir, 


'*  S6  Pall  Mall,  8th  Juney  1832. 


"  M^seffy,  DicktHion, 
"  Aldridge  v.  Same, 


'*  I  inclose  you  writs  herein,  and  shall  feel  obliged  by  your  granting  war- 
rants thereon,  directed  to  Mr.  Bateman  and  Mr.  Mee*  I  shall  write  to 
Mr.  Bateman  in  a  day  or  two. 

"  I  am,  &c., 

"  George  Samuel  Ford:' 

Inclosed  was  an  alias  testatum  capias.  It  did  not  appear  that  Bateman  was 
written  to.  August  20th,  Dickenson  was  arrested  by  Mee  on  a  writ  issued 
June  5  th,  in  an  action  at  the  suit  of  one  Rannie;  as  to  which  action  he  entered 
into  a  bail-bond,  and  was  then  discharged  by  Meet  who  was  not  aware  of  the 
existence  of  any  other  writ  against  him.  Upon  these  facts  the  learned 
judge  nonsuited  the  plaintiff,  on  the  ground  that  the  sheriflf  was  exonerated 
from  all  liability  in  consequence  of  the  plaintiff's  having  nominated  the 
parties  to  whom  the  warrant  was  to  be  directed. 

i{«  Alexander f  in  Michaelmas  term,  obtained  a  rule  calling  on  the  defendant 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had. 

Cresswell,  Wightman,  and  Tomlinson^  now  shewed  cause.-*The  sheriff  in 
this  case  is  not  responsible,  in  consequence  of  tlie  party  having  chosen  his 
own  bailiff.  Many  cases  have  decided  that  principle ;  De  Moranda  v. 
Dunkin  {a),  Hamilton  v.  Dalziel{b);  and  with  good  reason,  because  otlier- 
wise  a  party  might  appoint  a  special  bailiff  for  the  express  purpose  of  col- 
luding with  him  in  the  escape  of  the  prisoner,  and  aflerwards  recover  from 
the  sheriff.  In  Taj/lor  v.  Richardson  (c),  the  facts  were  different  from  the 
present  case ;  there  the  defendant,  at  the  time  of  his  discharge,  had  been 
delivered  over  to  the  sheriff.  Here  the  officer  who  apprehended  Dickenson 
was  the  agent  of  the  plaintiff  up  to  the  time  of  the  escape.  If  Mee  had 
handed  over  Dickenson  to  the  sheriff,  his  agency  would  have  terminated,  and 
the  responsibility  of  the  sheriff  would  have  begun.  The  case  would  then 
have  fflJlen  within  the  principle  of  Taylor  v.  Richardson  (c).  If  Mee  bad 
been  in  possession  of  a  warrant,  granted  in  pursuance  of  the  plaintiff's  direc- 
tion, it  is  quite  clear  that  the  sheriff  would  not  have  been  liable.  If  then  he 
be  held  liable  in  the  present  case,  it  must  be  contended  that  the  sheriff  is  in 


(a)  4  T.  R.  119. 


(6)  2  W.  Black.  953. 


(c)  8  T.  R.  505. 
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a  wone  condition  when  the  arrest  ia  only  constructive  than  when  it  is  actual.  Khg't  Btnek, 
Neither  can  any  negligence  be  attributable  to  the  sheriflf  in  not  issuing  his        v^s/^ 
warrant,  because,  by  the  terms  of  the  letter  of  the  plaintiff,  it  plainly  appears         ^^^^ 
that  he  contemplated  some  further  instructions  which  he  neglected  to  com-        Lscm. 
munieate.    In  BeniM  ▼.  Suittm  (a),  the  officer  who  permitted  the  escape  W9s 
not  appointed  by  the  party. 

A.  Alexander  and  J.  Bayley^  eoutrd. — ^The  principle  o{Frati*s  case  (b)  applies, 
the  party  haying  been  taken  under  Rannk'e  writ,  when  the  writ  from  the 
plaintiff  was  lying  in  the  sheriff's  office.  The  principle  of  Jaehon  v.  Hum- 
ffof  (c),  and  of  the  other  casesj  is  not  affected  by  the  distinctions  attempted 
to  be  drawn.  Lord  Kenyon,  in  Taylor  v.  Riehtird^m  (i)t  which  is  an  express 
authority  for  the  plaintiff,  says  that  the  sheriff  should  not  have  discharged 
the  party  without  inquiring  whether  there  were  not  any  other  detainers 
against  him.  The  observations  of  Eyre,  C.  J.  in  Benton  v.  Sutton  (a)  are  to  the 
same  eflbct.  In  De  Morenda  v.  Dunkinit),  the  application  was  not  to  the  under- 
sheriff,  but  to  the  sheriff  himself,  which  was  one  of  the  grounds  of  Buller,  J.'s 
judgment.  So  in  Hamiiton  y.  Dahiel  (/),  it  was  sent  to  a  person  who  was  not 
the  acting  under«sheriff.-*<*[Pa//efoii,  J. — In  Porter  v.  Finer  (g)  it  was  held, 
that  giving  instructions  to  a  particular  bailiff  discharged  the  sheriff.] — JPa/. 
Hiter  V.  PalU$ter{k)  is  to  the  same  eflbct ;  but  in  those  cases  the  party  inter* 
fered  after  the  writ  was  sent  to  the  sheriff's  office.  In  Bt^n  v.  Meggatt  (i), 
the  terms  used  In  the  letter  were  not  so  strong  as  in  this  case.  Even  if  it 
be  held  that  the  intimation  that  the  plaintiff  would  write  to  Bateman,  must 
mean  that  Bateman  was  not  to  act  without  Airther  instructions^  still  nothing 
of  that  kind  can  apply  to  Mee. 

Lord  Denhah,  C.  J. — The  first  question  is,  whether  the  plaintiff  did,  in 
point  of  fact,  appoint  his  own  bailiff,  and  I  do  not  think  that  there  can  be  the 
slightest  doubt  that  he  did.  In  his  letter  he  desires  the  under-sheriff  to 
direct  warrants  to  two  persons  of  the  names  of  Met  and  Bateman,  and  then 
adds,  **  I  shall  write  to  Bateman  in  a  day  or  two."  It  requires  a  great  deal  of 
ingenuity  to  attach  any  other  meaning  to  that  letter  than  this : — *'  You,  the 
sheriff,  are  to  be  my  agent,  to  direct  warrants  upon  these  writs  to  two  officers 
whom  I  appoint,  and  to  which  officers  I  mean  to  give  directions  in  a  certain 
time."  By  these  instructions  I  think  the  authority  of  the  sheriff  was  super- 
sededy  and  that  Mee  and  Bateman  were  selected  for  the  purpose  of  executing 
the  writs  on  the  part  of  the  plaintiff,  and  not  of  the  sheriff.  The  plaintiff's 
writ  issued  on  the  8th  of  June:  on  the  5th  of  June  a  writ  had  issued 
against  the  same  debtor,  at  the  suit  of  Rannie,  another  creditor.  On  that 
writ  the  debtor  was  arrested,  and  was  in  custody  in  some  sense  at  the  suit  of 
the  plaintiff  in  his  action,  as  well  as  at  the  suit  of  Ronnie.  But  the  question 
is,  whether  upon  this  arrest  he  was  so  far  in  the  custody  of  the  sheriff,  with 
regard  to  the  writ  issued  by  the  plaintiff,  that  the  plaintiff  may  charge  the 
sheriff  with  an  escape.  The  escape  takes  place  on  the  occasion  of  a  bail- 
bond  being  given  in  the  other  action,  and  the  defendant  is  let  out  of  custody 

(•)  1  Boc  it  PuU  24.  C/)  2  W.  BUck.  962. 

(6)  5  Co.  Rep.  89.  (g)  1  Chit.  613  n. 

(e)  Salk.  274.  (h)  1  Chit.  614  n. 

(d)  8  T.  H.  605.  (0  I  Har,  ^  Wol.  659  j  S.  C.  4  Dowl.  P. 

(e)  4T.  R.n9.  C.667. 
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King*i  Bench,  before  the  plaintiff  bas  made  any  communication  to  Mee  and  Bateman,     I 

^•^"^^^        think,  therefore,  that  the  escape  having  been  from  an  officer  appointed  by 

^°"'*         the  plaintiff,  the  sheriff  is  relieved  from  all  responsibility.     This  principle 

LicBB.        has  been  recognised  in  so  many  cases  that  it  would  be  idle  to  enlarge  upon  it 

now.     It  was  fully  discussed  by  Mr.  Justice  BuUer  in  the  case  which  has  been 

alluded  to,  and  there  is  also  the  case  of  Porter  y.  yiner(a)f  where  the  same 

principle  is  fully  recognised.     The  case  before  my  brother  Coleridge  seems 

distinguishable.     The  mere  loose  expression  of  a  wish  to  have  a  particular 

officer  appointed,  is  not  to  be  considered  in  the  light  of  an  appointment  of 

an  officer,  so  as  to  supersede  the  authority  of  the  sheriff.     But  here  the 

party  acts  in  such  a  way  as  to  take  from  the  sheriff  all  power  except  to  issue 

the  warrants  in  the  manner  required. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  1  have  no  doubt  that  Mee 
and  Bateman  must  be  considered  as  bailiffs  specially  appointed  by  the  plain- 
tiff. The  effect  of  the  letter  was,  that  the  under-sheriff  was  not  bound  to 
send  warrants  at  all  to  these  persons  until  he  received  further  instructions 
from  the  plaintiff.  His  duty  was  therefore  suspended  for  a  time.  After- 
wards, Dickinson  was  arrested  at  the  suit  of  Rannict  and  gave  a  bail-bond. 
Now  I  have  no  doubt  whatever  that  the  moment  he  was  arrested  at  the  suit 
of  Ranniet  he  would  have  been,  under  ordinary  circumstances,  arrested  in 
law  at  the  suit  of  the  present  plaintiff,  and  so  become  in  custody  of  the 
sheriff  in  that  suit  also.  It  may  then  be  said  that  it  was  the  duty  of  the  sheriff  to 
place  him  in  his  actual  custody,  and  that,  not  having  done  so,  he  is  answerable 
for  the  escape.  However,  I  think  he  is  not ;  for  although  this  is  an  escape, 
it  cannot  be  considered,  in  point  of  law,  an  escape  for  which  the  sheriff  is 
answerable.  The  warrants  were  to  be  granted  to  two  persons  named  in  the 
plaintiff's  own  letter,  and  after  that,  what  had  the  sheriff  to  do  ?  The  plain- 
tiff having  taken  the  matter  out  of  his  hands,  it  was  not  part  of  his  duty  to 
give  notice  to  the  two  officers  selected  of  this  arrest,  or  in  any  way  to  inter- 
fere. The  letter,  taken  altogether^  seems  to  me  to  amount  to  a  total  sus- 
pension of  the  authority  of  the  under-sheriff,  and  the  effect  of  that  is  to 
exempt  the  sheriff  from  liability. 

Patteson,  J. — I  am  of  the  same  opinion.  Our  decision  in  this  case  will 
not  throw  any  doubt  whatever  upon  the  law  with  respect  to  the  general  duty 
or  liability  of  sheriffs.  I  take  it  to  be  quite  clear,  that  if  a  man  is  in  the 
custody  of  the  sheriff,  and  afler wards  another  writ  is  lodged  with  the  sheriff 
against  that  same  person,  the  mere  lodging  of  the  second  writ  places  him  in 
the  custody  of  the  sheriff  as  to  the  second  action,  for  the  plain  reason  given 
in  Frost's  case,  that  though  he  cannot  take  the  man,  which  would  otherwise 
be  his  duty,  because  he  is  in  his  custody,  still  he  must  discharge  the  other 
part  of  his  duty,  which  is,  to  safely  keep  him.  It  is  also  clear,  that  if  the 
sheriff  has  a  writ  sent  to  him,  and  he  issues  a  warrant  upon  that  writ  to  his 
officer,  and  afterwards,  before  the  defendant  is  arrested  upon  that  warrant, 
other  writs  come  into  the  sheriff's  office,  then  the  sheriff  is  bound  to  arrest 
upon  those  writs,  just  as  much  as  upon  the  writ  upon  which  he  has  already 
granted  a  warrant ;  and  if  the  officer  does  arrest  under  that  warrant,  the 
moment  he  has  the  man  in  custody  upon  the  one  writ,  he  becomes  in  the 
custody  of  the  sheriff  upon  all  the  writs  in  his  office.    And,  why  ?    Because 

(a)  1  Chit.  613,  n* 
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it  is  the  duty  of  the  sheriff  to  arrest  upon  all  the  writs,  and  to  give  warrants    j^tN^'f  Bench* 
upon  all,  and  to  inform  his  officers  that  all  those  writs  have  heen  lodged  in        *^>rw 
his  office.     That  principle  is  not,  however,  affected  by  our  decision  in  this  ^^^^ 

case,  because  we  now  decide  upon  the  ground  that  the  plaintiff  has  appointed  Lecub. 
special  bailiffs  by  his  letter,  which  not  only  requests  a  particular  person  to  be 
appointed  to  execute  this  writ,  but  it  goes  on  to  say,  "  I  will  communicate 
with  Baieman  in  the  course  of  a  day  or  two  ;"  thus  taking  the  matter  entirely 
out  of  the  sheriff's  hands.  It  is  saying  in  effect,  '<  You  are  not  the  person 
to  communicate  with  the  bailiff.  I  will  communicate  with  him,  and  I  appoint 
him  to  execute  the  writ  upon  the  present  occasion."  The  case  decided  by 
my  brother  Coleridge  went  upon  the  ground,  that  the  mere  suggestion  of  a 
party  that  he  wished  a  particular  officer  to  be  appointed,  is  not  the  appoint- 
ment of  a  special  bailiff.  To  that  I  agree,  and  the  question  whether  special 
bailifis  have  been  appointed  in  a  particular  case,  is  perhaps  matter  of  evidence 
rather  than  of  law.  Now  assuming  that  special  bailiffs  were  appointed,  how 
does  this  case  stand  ?  It  happens  that  one  of  the  persons  appointed  is  the 
same  man  who  held  the  other  warrant;  but  that  circumstance  makes  no  dif- 
ference in  principle.  If  that  circumstance  had  not  existed,  the  sheriff  would 
have  been  prevented  from  sending  the  warrant  in  this  particular  action  to  the 
person  who  had  the  warrant  in  the  other.  There  is  no  pretence  for  saying, 
that  if  an  officer  has  a  warrant  in  one  action  against  a  party,  the  mere  cir- 
cumstance of  other  writs  being  in  the  sheriff's  office  against  the  same  party 
will  authorize  that  officer  to  keep  him  on  those  writs,  without  having  war- 
rants upon  them  also.  He  might  perhaps  keep  the  party  for  a  reasonable 
time  to  inquire  whether  there  were  other  writs  against  him  ;  but  it  is  quite 
dear  that  he  could  not  do  so  permanently  without  the  authority  of  a  warrant 
from  the  sheriff;  and  that  the  sheriff  is  prevented  from  giving  that  by  the 
appointment  of  a  special  bailiff.  The  general  rule  then  applies,  that  when  a 
person  appoints  his  own  bailiffs,  the  sheriff  is  discharged  from  all  respon- 
sibility. It  is  perfectly  true,  that  if  a  special  bailiff  arrest  a  party,  and 
deliver  him  over  to  the  custody  of  the  sheriff,  then  the  special  authority 
ceasesy  and  the  sheriff  becomes  liable.  But  in  this  case  the  party  never  was 
in  the  custody  of  the  sheriff,  and  the  plaintiff  has  precluded  himself,  by  his 
own  letter,  from  making  the  sheriff  responsible. 

CoLSKiDGE,  J. — I  am  of  the  same  opinion.  With  regard  to  the  first  point, 
whether  Bateman  became  the  special  bailiff  of  the  plaintiff,  I  think  that  he 
did.  I  should  not  add  more,  if  reference  had  not  been  made  to  the  case  of 
BaUoH  V.  Meggatt  (a).  Whether  that  case  is  right  or  wrong,  it  seems  to  me 
distinguishable  from  the  present,  and  in  my  decision  I  had  no  intention  of 
going  further  than  the  circumstances  of  that  case  required.  It  is  well  known, 
that  where  a  number  of  writs  come  from  a  particular  attorney's  office,  there 
is  generally  an  understanding  between  him  and  the  under-sheriff,  that  the 
writs  shall  be  executed  by  particular  bailiffs,  in  whom  the  attorney  has  con- 
fidence, and  with  whom  he  has  made  an  arrangement ;  but  the  attorney 
never  intends  by  so  doing  to  relieve  the  sheriff  from  the  responsibility  of 
employing  his  own  officers.  Now  in  this  case,  it  seems  to  me,  looking  at 
the  plaintiff's  letter,  and  seeing  what  light  the  evidence  in  the  case  throws 
upon  it,  that  there  is  uo  doubt  Bateman  and  Mee  were  appointed  the  special 
bailiffs  of  the  plaintiff.     I  take  the  rule  of  law  to  be  quite  clear,  that  so  long 

(a)  1  Har.  &  WqI.  669  j  4  Dowl.  P.  C.  657. 
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as  the  agency  of  the  special  bailiff  continuesi  the  sheriff  is  not  liable.  The 
question  therefore  is  here,  whether,  at  the  time  of  the  allied  escape,  the 
agency  of  BatanoH  to  the  plaintiff  had  ceased.  I  certainly  think  that  it  had 
not.  It  has  been  urged,  that  when  Dickenton  was  arrested,  he  was  actually 
as  much  in  custody  of  the  sheriff  as  if  he  had  been  arrested  and  delivered 
into  the  custody  of  the  sheriff  at  the  suit  of  Ford;  and,  therefore,  that  there 
was  an  end  of  the  agency  of  Baieman  towards  Ford*  No  doubti  in  certain 
circumstances  of  actual  arrest  and  delivery  into  the  custody  of  the  sheriff^  or 
arrest  by  a  general  bailiff,  the  arrest  in  one  suit  is  an  arrest  in  all  suits  in 
which  writs  have  been  left  in  the  sheriff's  office.  That  is  a  point  established 
by  a  great  many  cases ;  but  the  question  is,  whether  that  rule  applies  to  this 
particular  case.  Now,  in  order  to  try  that,  I  do  not  know  whether  there 
can  be  a  fairer  criterion  than  that  put  by  Mr.  Cressweili  that  supposing  Butt- 
man  had  actually  arrested  the  man,  would  the  agency  of  BtttemoH  have  ceased  ! 
It  cannot  surely  be  said  that  a  constructive  arrest  can  carry  the  case  fVsrther 
than  an  actual  arrest  would.  I  think  the  agency  in  the  case  supposed  would 
not  have  ceased  (  and  if  not|  certainly  it  cannot  have  ceased  in  the  present 
case.  Suppose  another  case,  that  a  j^aintiff,  in  an  action  of  importance}  had 
confidence  in  a  particular  bailiff,  and  requested  that  he  might  be  employed ; 
that  a  writ  came  to  the  sheriff  against  the  same  defendant  for  a  small  sum  of 
money,  and  the  warrant  was  issued  by  the  sheriff  to  a  particular  bailiff  other 
than  the  one  in  whom  the  plaintiff  had  conBdence,  according  to  the  doctrine 
laid  down,  the  man  in  whom  he  had  not  confidence  would  be  the  person 
on  whom  he  must  rely  for  the  execution  of  the  writ. 

Rule  discharged. 


MiNTER  V.  Mower. 
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/^ASE  for  infringement  of  a  patent.    The  third  plea,  upon  which  alone 
any  question  arose,  was,  that  the  specification  did  not  particularly  describe 

or  ascertain  the  nature  of  the  invention  or  improvement,  or  in  what  manner 

the  same  was  to  be  effected. 

At  the  trial  before  Lord  Deamofi,  Ci  J.  at  the  London  Sittings  afler  Trmky 

term,  1835,  it  appeared   that  the  patent,  dated  9th  November^  1831,  was 

taken  out  "  for  an  improvement  in  the  construction,  making,  or  manu- 
weight'on  the  seat  factuHug  of  chairs,'*  to  bc  denominated  "  Minter*s  patent  Reclining  Chairs," 
balance  to  Uie  A^d  was  thus  described  in  the  specification  : — "  My  invention  of  an  improve- 
u^^brk'^^B*'  ™^°^ '"  ^^^  construction,  making,  or  manufkcturing  of  chaSrS)  consists  fin  the 
fore  this  patent  application  of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  dmir, 
rchaTr''i«d°b!Jin  ^'^*'®^y  ^^^  Weight  on  the  seat  acts  as  a  counterbalance  to  the  pressure 
made  and  sold  bj  against  the  back  of  such  chair,  and  whereby  a  person  sitting  or  redining  in 
wmriJIdiMi^^al  ""^^^  chair,  may,  by  pressing  against  the  back|  cause  it  to  take  any  incK- 
principie  had  been  nation,  and  yet  at  the  same  time  the  back  of  such  chair  shall,  in  whatever 
the  o^reuon  ofu  po8>^ion  it  Is  placed,  offer  sufficient  resistance  and  give  proper  support  to  the 
VM incumbered  person  SO  sitting  or  reclining  in  such  chair,  &c.  j"  concluding  thus: — 
tionarmachinery:  "  What  I  claim  as  my  iuvcution  is  the  application  of  a  self^'adjusting  leverage 

^HtU,  that  the 

patent  could  not 

be  sustained,  Inaaorach  as  Uie  ftpeclficatioa  claimed  more  than  the  patentee  hid  invented,  and  would  have 

precluded  B.  from  making  his  own  chair. 

Stmiie,  that  had  tlie  specificatioa  beeo  for  an  Improvement  only  Ln  Uie  appUcaUon  of  the  principle,  it 
would  have  been  good. 
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to  the  back  and  seat  of  a  cbair^  whereby  the  weight  on  the  seat  acts  as  a 
counterbakoce  to  the  pressure  against  the  back  of  such  chair,  as  above 
described." 

It  was  proved  that  the  chairs  made  by  the  plaintiff  corresponded  with  the 
description  in  the  specification,  and  that  the  chair  sold  by  the  defendant 
acted  upon  the  same  principle*  On  behalf  of  the  defendant,  a  chair  made  by 
one  Brsttffr,  and  sold  in  18)19,  was  produced,  which  was  proved  to  comprise 
the  same  machinery  as  the  chair  made  by  the  plaintiff.  In  addition  to  it, 
however,  a  pad,  a  spring,  a  rack,  and  pinion,  were  also  attached ;  and,  in 
order  to  allow  the  machinery  to  operate,  pressure  upon  the  pad  was  neces- 
sary. The  jury  found,  that  if  the  pad,  spring,  rack,  and  pinion  had  been 
removed  from  Brown's  chair,  that  it  would  have  acted  in  the  same  manner  as 
the  plaintiff's  chair.  They  also  found  that  BrowH  was  the  inventor  of  the 
machinery,  and  had  discovered  the  principle,  but  was  not  aware  of  the  prac- 
tical  purposes  to  which  it  might  be  applied.  Upon  which  his  lordship  caused 
a  verdict  to  be  entered  for  the  plaintiff,  giving  leave  to  the  defendant  to  move 
to  aet  the  verdict  aside  and  enter  a  nonsuit ;  pursuant  to  which,  a  rule 
having  been  obtained  in  Mkkaelmai  term,  1835,  by  Talfourdf  Serjt.,  cause 
was  shewn  last  HUary  term  (a)  by 

Sir  /.  CampheU,  A.  O.,  Sir  F.  Poiiock,  and  /.  £otfiii.— It  will  be  urged  on 
the  other  side,  that  the  specification  is  too  large,  but  that  is  not  so.  The 
patent  is  not  taken  out  for  the  principle,  it  is  expressly  limited  to  the  appli-^ 
catwm  of  the  principle ;  and  that  was  the  answer  given  by  Lord  Lymdkunt  to 
the  application  for  a  nonsuit  after  a  former  trial  relative  to  this  patent  (6). 
That  also  appears  by  reference  to  the  title  and  specification  of  the  patent. 
It  is  true  the  jury  have  found  that  Brcwi  was  the  inventor  of  the  principle, 
but  they  have  also  found  expressly  that  he  was  ignorant  of  the  application  of 
it ;  and  there  can  be  no  pretence  for  saying  that  Brown* s  chair  does  contain 
any  such  application.  His  chair  did  not  allow  the  principle  of  self-adjusting 
leverage  to  operate  of  itself*  Parts  of  the  machinery  had  no  other  object  than 
to  prevent  iu  operatiOB*  Now  an  improvement  is  not  the  less  when  caused 
by  taking  any  thing  away  that  is  useless,  than  when  caused  by  adding  some* 
thing  that  is  useful.  It  will  be  said  that  Brown  had  made  the  same  appli* 
cation  of  the  principle  as  the  plaintiff;  because,  by  taking  away  from  Brown's 
chair  the  spring  pad  &c.,  the  chair  becomes  the  same  as  the  plaintiff's.  It 
would  be  just  as  reasonable  for  a  man  who  had  a  block  of  marble  to  contend 
that  it  toas  a  valuable  piece  of  statuary,  because  by  taking  away  the  outside 
it  would  become  so.  Even  if  the  principle  of  a  patent  has  been  before 
:^lied,  yet  if  the  party  applying  it  has  done  so  only  as  an  experiment,  and 
aherwards  abandoned  it,  the  patent  may  be  supported  :  per  Paiteson,  J.  in 
Jones  V.  Pearce{c).  It  is  not  contended  that  the  plaintiff  ever  saw  Brown's 
chair ;  but  even  if  he  had,  and  if  Brown  had  himself  known  of  this  appli- 
cation  of  the  principle,  still  never  having  publicly  produced  such  application, 
this  patent  is  nevertheless  good  ;  and  the  case  would  then  fall  within  the  prin-^ 
ciple  otDolkmd's  case,  cited  by  BtOUr,  J,  in  Boulton  v.  fVaU(d). 


King's  Bench* 
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o)  Before  Lord  Denman,  C.  J.,  Pattescn, 

i  WilHam$,  Js. 

(6)  Mint€r  r.  WelU,  1  C.  M.  8c  R.  505. 


(c)  Godson  on  Patenti,  Supplement,  10. 
{d)  2  U.  Bl.  470,  487. 
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King^t  Bench.  Talfourd^  Serjt.,  and  Godson,  contrd. — ^The  patent  was  not  taken  out  by 
Vi^^/*^  the  plaintiff  for  an  application  of  the  self-adjusting  leverage  principle  in  the 
MiNTER  particular  way  in  which  he  has  employed  it,  but  generally  for  any  applica- 
MowsR.  ^ion  o^  ^^*  ^^  virtually  lays  claim  to  the  invention  of  all  chairs  in  whidi 
that  principle  is  any  where  found.  If  the  patent  is  to  be  supported,  Brawn 
might  be  prevented  from  making  his  own  chair.  The  plaintiff  might  say 
the  energetic  principle  is  the  same  as  that  to  which  I  lay  claim,  the  things  in 
addition  are  only  those  by  which  that  principle  is  confined.  The  point  really 
is,  whether  the  principle  did  not  palpably  exist  in  Brofnms  chair.  If  it  did, 
which  indeed  is  found  by  the  jury,  then  the  question  comes  to  this :  suppose 
a  man  to  have  invented  a +6,  can  another  afterwards  have  a  patent  for  nf 
— [Lord  Denman,  C.  J. — You  thought  that  a  could  not  produce  a  certain 
effect,  which  however  a  could  produce,  and  which  was  restricted  in  its  ope- 
ration by  the  addition  of  6.] — The  b  did  not  restrict  the  operation,  it  only 
suspended  it.  The  self-adjusting  leverage  acted  fully  as  soon  as  b  was  with- 
drawn. In  the  case  in  the  Exchequer  the  plaintiff  succeeded,  because  there 
it  appeared  that  he  actually  was  the  person  who  did  first  apply  the  principle. 
The  evidence  which  was  wanting  in  that  case  was  supplied  here,  so  that  the 
claim  to  novelty  is  now  negatived.  The  patent  ought  to  have  been  taken 
out  for  a  new  chair  on  leverage  principles.  Dollond's  case  is  altogether  dis- 
tinct from  this ;  there  Dr.  Hall  had  never  produced  his  invention  out  of  his 
study,  and  had  Brown's  chair  been  made  a  long  period  before,  then  Jones  v. 
Pearce  {a),  Lewis  v.  Davis  (6),  and  Leiois  v.  Marling  (c),  might  have  been 
applicable.  But  now  they  are  clearly  not  so,  because  the  taking  out  of 
the  patent  was  the  sole  cause  why  more  of  Brown*B  chairs  were  not  sold. 
— [Lord  Denman,  C.  J.— We  are  of  opinion  that  the  making  and  selling  of 
one  chair  affords,  under  the  circumstances,  a  sufficient  foundation  for  your 
arguments.] 

Cur,  adv,  vuU. 

Lord  Denmak,  C.  J.  now  delivered  the  judgment  of  the  Court. — An 
action  between  the  same  parties  has  already  been  decided  by  the  Court  of 
Exchequer,  in  which  tlie  patent  claimed  by  the  plaintiff  was  deemed  good  and 
valid.  But  on  the  trial  in  this  Court,  an  entirely  new  fact  was  given  in  evi- 
dence, and  affirmed  by  the  verdict  of  the  jury,  namely,  that  a  chair  very 
closely  resembling  that  made  by  the  plaintiff 's  patent,  had  been  made  and 
sold  before  that  patent  was  taken  out.  The  words  of  the  jury  were  these  : — 
"  We  are  of  opinion  that  Brown  was  the  inventor  of  the  machine,  and  found 
out  the  principle,  but  not  tlie  practical  purpose  to  which  it  is  now  applied ; 
we  think  that  Mitttcr  (the  plaintiff)  made  that  discovery."  This  statement 
might  not  be  fatal  to  the  plaintiff's  title  if  his  invention  were  truly  set  forth 
in  the  specification,  but  the  issue  in  this  cause  being  simply  whether  the 
plaintiff  did  thereby  particularly  describe  and  ascertain  the  nature  of  the 
said  invention,  we  find  it  needful  to  examine  the  terms  of  it.  Now  the 
patent  is  taken  out  for  <*  an  improvement  in  the  construction,  making,  or 
manufacturing  of  chairs."  The  method  of  making  the  machine,  and  the  way 
in  which  it  acts,  are  then  fully  described,  without  any  mention  of  any  of  the 

(a)  Godson  on  Pate&ts,  SopplemeDt,  10.  (e)  4  C.  &  P.  52. 

(b)  3  C.  ^  P.  602. 
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means  employed  in  Brawn's  chair.    The  specification  thus  concludes :  "  What    King'i  fitncA. 
I  claim  as  my  invention  is  the  application  of  a  self-adjusting  leverage  to  the        v^v^ 
back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acts  as  a  counter-       Mintir 
balance  to  the  pressure  against  the  back  of  such  chair,  as  above  described."       Mowir. 
Now  it  was  perfectly  clear  upon  the  evidence  that  this  description  applies  to 
Broun*s  chair,  though  that  was  encumbered  with  some  additional  machinery. 
The  specification,  therefore,  claimed  more  than  the  plaintiff  had  invented, 
and  would  have  actually  precluded  Mr.  Brown  from  continuing  to  make  the 
same  chair  that  he  had  made  before  the  patentee's  discovery.     We  are  far 
from  thinking  that  the  patentee  might  not  have  established  his  title  by  shew- 
ing that  a  part  of  Brown*s  chair  could  have  effected  that  for  which  the  whole 
was   designed.     But  his  claim  is   not  for  an  improvement  upon  Brown*s 
leverage,  but  for  a  leverage  so  described  that  the  description  comprehended 
Brawn's.     We  are  therefore  of  opinion  that  the  patent  cannot  be  sustained, 
and  a  nonsuit  must  be  entered. 

Rule  absolute. 


Thomas  v.  Jenkins. 

J^EPLEVIN,  tried  before  Coleridge,  J.  at  the  Swansea  Lent  Assizes.     The  ^^/^JJ^JJ  ■* 
question  in  issue  was  the  boundary  of  a  certain  sheep-walk.     A  witness  of  a  private  attate, 
for  the  defendant  was  asked  whether  the  boundary  of  the  sheep-walk  was  *j2JXt  he"' 
identical  with  the  boundary  of  a  certain  hamlet :  he  replied  that  it  was.     He  kuew  ic  to  be 
was  then  asked  what  he  had  heard  from  old  men,  now  deceased,  to  be  the  JJttori  Camlet: 
boundary  of  the  hamlet.     The  question  was  objected  to,  but  was  admitted  — &«u»UiateYi-  ; 
by  the  learned  judge,  and  the  defendant  obtained  a  verdict.    His  lordship,  in  uuonalto't^'a 
summing  up,  told  the  jury  that  they  must  not  take  the  evidence  relating  to  bonodary  oftbe 
the  boundary  of  the  hamlet  into  consideration,  unless  satisfied  from  other  nriMibieJto  sbaw 
evidence  that  it  was  identical  with  that  of  the  sheep-walk.  *•  boundary  of 

the  pritate  eatate. 

Chilton  now  moved  for  a  new  trial,  on  the  ground  of  the  improper  ad- 
mission of  evidence. — The  question  at  issue  being  as  to  the  boundary  of  two 
private  estates,  direct  evidence  of  reputation  was  clearly  inadmissible,  and 
the  Court  will  not  allow  that  to  be  done  indirectly  which  cannot  be  done 
directly.  The  question  as  to  the  boundary  of  the  hamlet  was  not  relevant 
to  the  issue  in  the  cause.  The  parties  had  no  kind  of  notice  that  it  could 
possibly  be  inquired  into,  and  therefore  were  wholly  unprepared  to  meet  it. 
At  all  events,  even  if  they  were  prepared,  it  was  concerning  a  matter  wholly 
collateral,  and  therefore  could  not  properly  be  entered  upon.  The  boundary 
of  a  private  estate  also,  unlike  the  boundary  of  a  hamlet,  is  continually 
varying,  and  therefore  evidence  that  the  two  boundaries  were  identical  at 
one  time,  does  not  even  raise  a  presumption  of  the  continuance  of  that  iden- 
tity; PfUUips  on  Evidence {a\  Weeks  v.  Sparke  {b\  Doe  v.  Thomasic), 
Richards  v.  Bassett  {d),  Talbot  v.  Lewis  {e),  Crease  v.  Barrett  (f),  Rex  v. 
Antrohus  (g), 

(a)  Ch.  7,  8.  7.  (0  1 C.  M.  &  R.  495. 

(fr)  1  M.  &  S.  679.  (/)  1  C.  M.  &  R.  919. 

(c)  14  £«st,  323.  (f)  2  Ad.  &  £.  788 ;  1  Har.  &  Wol.  96. 

(d)  10B.&C.667. 
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Kwg*t  Smeh,       ^^^^  DsNMAK,  C.  J.^I  have  DO  doubt,  notwithstandfitig  what  Lord  Ellen- 
v^N/W        boroMgk  IB  stated  to  have  said  in  Weekt  v.  SptNrke  (a),  that  reputation  is  admis* 
Tbomas        gible  as  evidence  of  a  parish  boundary.     The  question  is,  whether  what  is 
JiiiEiNi.       Certainly  good  evidence  of  a  parish  boundary  is  admissible  in  this  case,  where 
it  is  brought  forward  as  a  medium  of  proving  boundaries  other  than  those  of 
a  parish.     I  think  that  when  once  the  fact  was  proved  that  these  boundaries 
were  identical,  any  legitimate  mode  of  proving  the  parish  boundary  was 
admissible;    and  here  the  witness  had  previously  stated  that  they  were 
identical.    It  has  been  observed,  that  the  boundary  of  a  private  estate 
changes  every  day»  and  that  the  boundary  of  a  hamlet  is  always  the  same : 
of  course  the  evidence  can  only  apply  to  the  period  as  to  which  the  witness 
stated  the  identity  to  exist.     As  to  that  period,  I  think  this  evidence  admis- 
sible just  as  if  either  of  these  parties  had  sold  the  estate,  defining  the 
boundary  to  be  the  same  as  that  of  the  hamlet 

PattesoKi  J. — It  is  clear  that  evidence  of  reputation  relative  to  the 
boundary  of  a  private  farm  is  not  receivable,  though  it  certainly  is  with 
reference  to  the  boundary  of  a  parish.  It  having  been  once  established  that 
the  boundaries  were  identical,  how  was  it  possible  in  this  case  to  exclude  the 
evidence  properly  applicable  to  a  question  of  a  parish  boundary  ?  The  jury 
were  expressly  told  that  they  were  not  to  take  into  consideration  any  evi- 
dence to  shew  what  the  boundary  of  the  parish  was,  unless  satisfied  by  the 
other  evidence  that  the  boundaries  were  identical.  If  that  other  evidence 
had  been  itself  hearsay  evidence,  then  it  would  properly  have  been  rejected  ; 
but  it  was  not  so :  for  the  witness  first  said  he  knew  the  fact  himself  that 
these  particular  boundaries  were  actually  identical.  Then  it  became  a  ques- 
tion for  the  jury  whether  they  believed  that  first  statement,  so  as  to  intro- 
duce the  second.  But  having  once  been  properly  introduced,  the  evidence 
relative  to  the  boundary  of  the  hamlet  ought  not  to  have  been  rejected, 

Coleridge,  J. — The  only  objection  to  the  first  question  asked  at  the  trial 
is,  that  it  was  not  relevant  to  the  issue  to  be  tried ;  but  that  objection  cannot 
be  supported  af\er  the  answer  that  the  boundaries  of  the  sheep-walk  and  of 
the  hamlet  were  identical.  I  cannot  admit  the  doctrine  that  a  party  is  to  be 
shut  out  from  proving  a  fact^  because  it  happens  to  be  subsidiary  only  to  the 
issue  to  be  tried.  It  is  conceded^  that  if  the  boundary  of  the  hamlet  had 
been  the  issue  between  the  parties,  that  evidence  of  reputation  would  have 
been  admissible;  and  if  it  be  once  granted  that  a  fact  is  relevant,  it  may 
be  proved  in  the  same  way  as  if  it  were  the  actual  issue  upon  the  record. 

Rule  refused, 
(a)  1M.&8.679« 
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Kiftg*9  Btndk. 

KiERAK  V.  Saunders.  "^^"^^ 

April  2lit. 

'pROVER  for  wheat.    First  piea^  not  guilty ;  second,  that  the  plaintiflf  was     xn^w.  pum, 
not  possessed  nmmIo  etfomd ;  third,  that  at  the  time  when  fire.,  Luke  Man-  {***f^'^~j^^"h 
den  and  Thomas  Holyland,  assignees  of  John  Mnridtn,  a  bankrupt,  were  joint  th«  piaiauff,  and 
owners  with  the  plaintiff  of  the  wheat,  and  that  the  defendant  oommitted  the  *omm|f^d^"e 
conversion  alleged  by  leave  and  licence  of  £.  M.  and  T.  H.    Rfpikatum  to  coavenion  alleged 
the  third  plea,  that  L.  M.  and  T.  H.  were  not  joint  owners  with  the  plaintiff  ^Zn^'^tT  ^L 

fnodo  etformd*  pHemUam,  that  A, 

Upon  the  trial  at  the  Livtrpooi  Lent  Assises  before  Patttimii  J.,  it  was  T^^^'luh'thl 
proved  that  the  wheat,  while  lying  in  the  warehouse  of  Messrs.  Booth  and  pi«iutiff. 
Wdmiltjf^  agents  of  the  defendant,  was  sold  by  him  to  the  plaintiffi  and  that  was  proved  on 'the 
the  plaintiff  signed  the  sale  note,  which  was  dated  February,  1836.    In  Jmt,  ^)^,^l^^^ 
that  year,  the  defendant  gave  notice  to  Messrs.  fi.  and  W.  of  the  sale,  and  peny  waa  by  Uie 
directed  them  to  weigh  and  transfer  the  wheat  to  the  account  of  plaintiff,  i^i^ttoaff  whiH 
This  was  done,  and  payments  were  made  by  the  plaintiff  to  the  defendant,  lying  in  a  ware- 
and  the  accounts  between  them  were  made  up  to  the  7th  July,  1836,  the  no^thli'itwL 
wheat  continuing  to  lie  in  the  warehouse  of  Messrs.  B.  and  W.    In  ifo*  transferred  under 
xmher^  1836,   plaintiff  applied  to    them  for  samples,   but  was  reAised  !!!« de7endant^y 
under  the  direction  of  the  defendant.    The  counsel  for  the  defendant  then  *«  warehouse- 
submitted  that  the  plaintiff  must  be  nonsuited,  contending  that  nothing  had  con°ntorthe 
taken  place  whereby  the  property  had  become  vested  in  the  plaintiff,  and  pontiff,  and  tiiat 
that  there  was  no  proof  of  any  conversion  by  the  defendant.    The  learned  made  by  the 
judge  was  of  opinion  that  the  transfer  by  direction  of  the  defendant  had  ^^^^^^^^^ 
sufficiently  vested  the  property  in  the  plaintiff,  and  that  the  reftisal  of  the  hm,  notwith. 
sample  by  the  warehouseman  under  direction  of  the  defendant  was  suffl-  S^ti  on  uTe**"* 
cient  evidence  of  a  conversion.    The  defendant  then  proposed,  in  support  of  pleadings,  that  the 
the  third  plea,  to  offer  evidence  that  he  had  received  a  notice  in  Octobet,  7Jrtndl^!^ 
1836,  from  J,  M.,  that  the  wheat  was  furnished  on  the  joint  account  of  topp«i  hUn  from 
himself  and  the  plaintiff,  and  that  the  defendant  was  to  hold  the  wheat  p^iha?i!was 
on  his  account  till    further  orders  ;  that  /.  Af.  afterwards  became  bankrupt,  J"*""'  interested 

-  .  /*»/.  ^intbe  property, 

and  that  the  defendant  also  received  notices  to  the  same  effect  from  the  and  that  uie 
provisional  assignee,  and  from  L.  M.    and  T.  H,,  afterwards   appointed  ^Jin^'ts*"  made  b 
assignees  of  /.  M,    The  learned  judge  was  of  opinion  that  no  evidence  his  authority, 
could  be  received  on  that  plea,  the  defendant  having  estopped  himself  by 
his  conduct.     Verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit, 
or  for  a  new  trial,  on  the  ground  that  the  evidence  was  improperly  rejected. 

Alexander  now  moved  accOrdtngly.^By  the  3rd  plea  a  direct  issue  on  a 
material  point  having  been  tendered  and  taken,  that  issue  must  be  disposed  of. 
There  is  a  distinct  averment  in  the  plea  that  the  property  of  the  wheat  was 
in  persons  other  than  the  plaintiff,  and  the  only  point  raised  by  the  replica- 
tion was,  whether  or  not  £.  M,  and  T,  H,  were  joint  owners  with  the  plain- 
tiff. The  pleadings  in  their  present  form  would  not  admit  the  plaintiff  to 
avail  himself  of  any  acts  done  by  the  defendants  as  an  estoppel. — {^Pattesonf 
J-— The  form  of  the  pleading  can  make  no  difference.  If,  under  the  old 
plea  of  not  guilty,  the  defendant  under  the  circumstances  would  have  been 
estopped  from  showing  the  property  to  be  in  a  third  person,  no  doubt  he 
would  be  estopped  now.    A  party  cannot  put  himself  into  a  btlttr  aitotlioii 
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Kl£RAN 

V. 

Saundiss. 


J^tn^'i  Bench,  by  any  form  of  special  pleading  than  he  would  have  been  formerly  under  the 
general  plea  of  not  guilty.] — The  plabtifF  ought  to  have  replied  the  circum- 
stances which  amounted  to  an  estoppel.— [Pa//^<ofi^  J. — ^He  coidd  not  have 
pleaded  the  estoppel ;  it  was  matter  of  evidence,  as  it  is  in  assumpsit.] 
Parol  evidence  also  was  admissible  to  shew  that  though  the  note  and  in- 
voice were  made  out  in  the  name  of  the  plaintiff,  still  the  sale  was  actually 
made  to  the  plaintiff  jointly  with  others ;  Wilson  v.  Hart  (a).  The  defendant 
had  a  right  to  shew  that  he  dealt  with  the  plaintiff  thinking  him  to  be  the 
owner,  but  subsequently  found  that  he  was  not,  Patterson  v.  Gandaseqm  (6) ; 
and  the  plaintiff  might  have  then  replied,  shewing  the  circumstances  which 
precluded  the  defendant  from  setting  up  such  a  defence ;  but  having  now 
pleaded  a  denial  of  the  ownership  he  must  be  bound  by  the  consequences  of 
his  own  pleading.— [Co&r«/ge,  J.— What  the  learned  judge  said  was  virtually 
this : — '<  It  is  of  no  use  to  you  to  give  the  evidence  proposed,  because  your 
own  acts  destroy  the  effect  of  it.*'] 

Lord  Denman,  C.  J.— I  do  not  feel  any  difficulty  in  the  case.  The  trans- 
fer having  been  made  in  the  usual  way  of  the  trade,  the  whole  transaction 
amounts  to  this, — that  the  defendant  has  sold  and  delivered  this  wheat  to  the 
plaintiff;  another  party  then  comes  forward  and  says  that  he  is  entided  to  it 
as  a  joint  owner,  but  the  defendant  cannot  at  that  time,  after  the  sale  and  de- 
livery, contravene  his  own  acts  and  set  up  an  ownership  in  a  third  party. 

Coleridge,  J.— 1  presume  that  the  defendant's  object  in  tendering  this 
evidence  was  not  merely  to  have  his  witnesses  heard.  Under  the  circum- 
stances they  could  not  have  proved  any  thing  which  could  have  served  him. 
I  admit  that  their  evidence  might  have  been  conclusive  in  his  favour  if  there 
had  not  been  a  virtual  transfer  of  the  wheat ;  but  afler  that  the  defendant 
was  in  the  condition  of  a  stranger  to  the  property. 


Patteson,  J.  concurred. 


Rule  refused. 


(a)  7  Taunt.  295. 


(6)  15  East,  62. 


Afay  5. 


RaNSFORD  V.  COPELAND. 


AdiitiDctuid      j^SSUMPSlT  against  the  defendant,  as  acceptor  of  a  bill  of  exchange. 
uJlTtoapiellfthAt  ^he  declaration  stated,  that  the  plaintiff  was  one  of  the  public  officers  of 

ceruiu  peiwns  certain  persons  united  in  partnership,  carrying  on  the  business  of  bankers  in 
company  illegally  England,  Under  the  name  of  the  Leamington  Bank,  according  to  the  form  of  the 
^liulfn  s  &  4  m  '*'*'"*^»  ^c-  ^^^^»  *^**  ^be  said  persons  so  united  &c.,  consisted  of  more  than  six 
persons,  and  that  they  were  illegally  associated  together,  and  carried  on  the 
trade  &c,  for  the  purpose  of  borrowing  money  in  England  on  their  biUs,  pay- 
able on  demand,  or  at  a  less  time  than  six  months  &c.,  during  the  continu- 
ance of  the  privilege  granted  by  3  &  4  11^.  4,  c.  98,  to  the  Bank  of  England, 
&c.  Replicationf  that  the  said  persons  &c.  were  not  illegally  associated  &c., 
modo  etformd. 


4v  c.  gs,  b  one 

compottoded  of 

fact  and  law,  and 

therefore  traven- 

ahle.    SwMf^had 

the  plea  sUted 

certain  facts  and 

then  gone  on  to 

•liege  *«  mktntp 

they  were  ille- 

t»U  J  mocitUd/*  or  wordt  to  Uiat  offset. 
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At  the  trial  at  the  Spring  Assizes  at  Warwick^  before  Lord  Jlnnger,  C.  B.,    King*t  Bench. 
it  was  admitted  on  the  part  of  the  plaintiff  that  the  several  allegations  of  fact        v^^/«^ 
contained  in  the  plea  were  true ;  but  it  appeared  that  Leamington^  where  the      Ransford 
Company  carried  on  business,  exceeded  the  distance  of  sixty-five  miles  from     Copsland. 
London,  and  it  was  contended  by  the  plaintiff  that  the  defendant  was  bound 
to  prove  that  the  Company  were  in  the  habit  of  taking  up  money  on  their 
bills,  as  alleged  in  the  plea,  within  that  distance,  and  that  otherwise  he  did  not 
support  the  allegation  in  his  plea,  that  the  Company  were  illegally  associated 
together.  The  defendant  contended  that  he  was  entitled  to  a  verdict  on  proof 
of  the  specific  facts  alleged  in  the  plea.     The  learned  judge  thought  that  the 
plaintiff  was  entitled  to  a  verdict,  but  gave  leave  to  move  to  enter  a  verdict 
for  the  defendant,  if  the  Court  should  be  of  a  different  opinion. 

G.  Hayes  moved  accordingly. — The  defendant  was  bound  to  prove  nothing 
more  than  the  specific  facts  stated  in  the  plea ;  and  though  these  facts  might 
not  afibrd  an  answer  to  the  action,  yet  that  would  not  affect  his  right  to  the 
verdict.  The  plaintiff  perhaps  might  have  demurred  to  the  plea,  or  he  may 
move  in  arrest  of  judgment  if  a  verdict  should  be  entered  for  the  defendant, 
but  that  afibrds  no  reason  why  the  defendant  should  be  called  on  to  prove  more 
£icts  than  he  has  alleged.  The  plea  in  this  case  seems  to  have  been  firamed 
with  reference  to  the  statutes  39  &  40  Geo,  S,  c.  28  ;  7  Geo.  4,  c.  46 ;  and 
3&  4  ^.  4,  c.  98.  By  the  first  of  these  statutes  exclusive  banking  privi- 
leges are  given  to  the  Bank  of  England;  and  partnerships  of  more  than  six 
members  are  prohibited  from  taking  up  money  on  their  bills  or  notes  at  less 
than  six  months'  date.  By  the  7th  Geo,  4,  c.  46,  s.  1,  banking  companies  are 
allowed  to  take  up  money  on  their  bills  or  notes,  provided  they  do  not  carry 
on  business  withm  sixty-five  miles  of  London.  By  3  &  4  fT.  4,  c.  98,  s.  1  & 
2,  banking  companies  are  enabled  to  carry  on  banking  business  within  sixty- 
five  miles  of  London,  provided  they  do  not  take  up  money  on  their  bills 
or  notes  payable  on  demand,  or  at  less  than  six  months,  during  the  conti- 
nuance of  the  privileges  of  the  Bank  of  England,  The  plea  may  be  insufficient 
for  omitting  to  aver  that  the  Company  took  up  money  on  their  bills  or  notes 
within  the  proscribed  distance  of  sixty-five  miles  ;  but  the  sufficiency  of  the 
plea  is  not  now  in  question,  for  the  plaintiff  having  traversed  it,  the  only  point 
is,  what  is  put  in  issue  by  such  traverse.  By  that  nothing  is  put  in  issue  but 
the  facts  specially  alleged,  and  as  all  were  admitted  on  the  trial  the  defendant 
was  entitled  to  a  verdict.  The  word  "  illegally"  undoubtedly  forms  part  of 
the  issue,  but  has  not  the  effect  of  enlarging  it ;  it  is  equivalent  to  the  words 
''wrongfully  and  injuriously,"  or ''against  the  form  of  the  statutes,"  which  have 
no  such  effect,  but  which  are  nothing  more  than  words  of  inference  or  con- 
clusion applied  to  the  particular  facts  stated  (a).  Illegality  is  a  conclusion 
of  law  which  a  jury  cannot  decide  upon,  and  is  therefore  not  the  subject  of  a 
traverse.  It  is  a  general  rule  that  no  traverse  can  be  made  of  matter  of 
law  (6).  In  Co.  Lit.  SOS,  it  is  laid  down  that  pleas  must  be  pleaded  so  as 
to  be  capable  of  trial,  and  must  therefore  consist  of  matters  of  fact ;  and 
therefore  a  plea  that  J.  Icnofully  enjoyed  the  goods  of  felons  is  bad,  for  the 
jury  cannot  determine  whether  he  lawfully  enjoyed  (c). 

(a)  1  Wins.  Saund.  135,  n.  3.  Saund.  23,  n.  (5). 

lb)  1  Chit.  PI.  612,  6th  sd.;  1  Wms.         (c)  9  Rep.  25  a. 
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KU^t  Bmek.       'n  ^^^  ▼•  Dichens(a)  it  was  held,  that  the  omisaion  of  the  wordi  ctmtrd 

N^s.^^       fomuim  statutif  was  immaterial  in  a  plea  that  the  contract  in  the  declaration 

IUN»roBD      was  made  on  a  Svnday.    Their  presence  therefore  cannot  enlarge  the  burthen 

CoPBLANo.     of  proof  on  a  plea  stating  specific  fiicts,  and  the  same  must  be  the  case  as  to 

the  word  **  illegally."    If  the  plea  had  stated  nothing  more  than  that  the 

Company  were  illegally  associated  together,  and  issue  had  been  joined  on  it, 

the  jury  could  not  have  tried  such  an  issue.  Great  inconvenience  would  follow 

fW>m  holding  that  diffieult  questions  of  law  may  be  determined  by  juries,  in 

consequence  of  the  word  *<  illegally/'  or  other  wcnrds  of  a  similar  purport  being 

introduced  in  the  issue.    Juries  will  olYen  have  to  find  verdicts  on  questions 

of  fact  not  stated  in  the  pleadings,  and  no  writ  of  error  will  lie  in  case  of 

mistake. — {_PaUe$OM,  J.  referred  to  actions  for  a  malicious  prosecution,  where 

the  allegation  of  want  of  reasonable  or  probable  cause  raised  a  mixed  question 

oflawandfkot.] 

Cur.  adv.  vult. 

Lord  DekmaKi  C.  J.  now  delivered  the  judgment  of  the  Cpurt(6). — ^This 
was  an  action  on  a  bill  of  exchange,  brought  in  the  name  of  one  of  the  public 
o£9cers  of  a  banking  Company,  under  the  7  Geo,  4,  c.  iO.  The  defendant 
pleaded  that  the  Company  consisted  of  more  than  six,  &c. ;  that  they  were 
illegally  associated  together,  and  carried  on  trade  ibr  the  purpose  of  borrow- 
ing and  taking  up  money  on  their  notes,  payable  on  demand,  during  the  con- 
tinuance  of  the  privilege  granted  by  the  d  &  4  WM*  4f  to  the  Governor  and 
Company  of  the  Bank  of  England*  The  replication  traversed  that  they  were 
illegally  associated,  or  carried  on  trade  modo  et  formd.  At  the  trial  the 
defendant  proved  that  the  Company  did  take  up  money  on  their  notes,  pay- 
able on  demand,  and  insisted  that  such  proof  entitled  him  to  a  verdict,  inas- 
much as  the  illegality  of  the  assoeiation  was  not  put  in  issue  by  the  replication, 
being  matter  of  law  which  is  not  traversable.  The  learned  judge  held,  that 
it  was  incumbent  on  the  defendant  to  go  ftirther,  and  prove  the  trading 
within  sixty-five  miles  of  London^  (in  order  to  shew  the  illegality  of  the  as- 
sociation), and  for  want  of  such  evidence  directed  a  verdict  for  the  plaintiff. 
It  is  now  admitted  that  the  plea  is  bad,  but  contended,  as  at  the  trial,  that  it 
was  proved  In  fact.  The  question  is,  whether  the  allegation  in  the  plea,  that 
the  Company  was  illegally  associated,  is  an  allegation  of  a  mere  result  of  law, 
or  of  law  and  fact  mixed,  llie  distinction  is  obvious ;  and  all  the  authorities 
(most  of  which  are  referred  to  in  Lucas  v.  Niekolls  (c)  )  turn  upon  it.  We 
are  clearly  of  opinion  that  the  allegation  in  this  case  is  one  compounded  of 
law  and  fkct,  and  therefore  traversable.  The  plea  does  not  state  certain 
facts,  and  then  go  on  to  allege,  whereby  the  assoeiation  was  illegal,  or  any 
words  to  that  effect,  but  contains  a  distinct  and  separate  allegation  **  that  the 
said  association  was  illegal,  within  the  statute  9  &  4  Will,  4,  c.  98."  It  is 
plain  that  if  it  were  so  illegal,  that  illegality  must  arise  fVom  some  fact,  or 
the  absence  of  some  fkct,  either  of  which  required  to  be  established  by  proof; 
and  such  proof  is  necessarily  matter  for  the  consideration  of  a  jury.  We 
think  that  the  learned  judge  was  quite  right  In  requiring  such  proof,  and 
that  the  verdict  must  stand. 

Rule  refused. 


(«)  1 


[.  it  R.  422.  Pattwm,  and  Coleridge,  Js. 

Lord  Dermav,  C,  J.,  LUtUdaU,  (c)  10  Bing.  157. 
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King't  Biwh. 

Wedge  v.  Berkei^ey. 

rPRESPASS.    First  count,  for  an  assault.    Second  count,  for  seising  the     A  wagutnt*  is 
plaintiff's   goods.     Plea :  general  issue.     On  the  trial,  before  Utih"  Ske of acUouM- 
dale,  J.  at  the  Sussex  Summer  Assizes,  18d5,  it  appeared  that  the  defendant  <ier84  0.s,c.44, 
was  a  magistrate,  and  having  met  two  sons  of  the  plamtiir  wheeling  a  bar-  kiUkjut,  beiiev- 
row  full  of  grass,  after  some  inquiries  said  it  was  stolen,  and  that  he  should  |n*t}li"!r^aUoir 
detain  it,  and  that  he  did  so  detain  it.  At  the  end  of  the  plaintiff 's  case  it  was  of  hu  duty.  «i. 
objected  that  he  must  be  nonsuited,  as  no  notice  of  action  had  been  given,  lS«^MbilX°d 
pursuant  to  S4  Geo.  2,  c.  44,  s.  1.    The  point  having  been  reserved,  the  forwUtthe  did. 
defendant  called  witnesses  who  proved  that  the  plaintiff  said  he  should  detain  ^Jlju^^for^ 
the  grass  as  a  magistrate,  and  that  he  sent  it  back  to  the  plaintiff's  house  the  tb«  jury  to  detetw 
same  evening.  The  first  count  was  abandoned  ;  as  to  the  second,  the  learned  ^ilanuff  hunoi 
judge  left  it  to  the  jury  to  say,  whether  the  defendant  had  reasonable  ground  \^^^^  ^■][*  ** 
to  suspect  that  the  property  had  been  stolen.     He  was  not  required  to  ask  ;MMwiiibepre» 
the  jury,  whether  or  not  the  defendant  had  acted  hondjide.     Verdict  for  the  ""***' 
plaintiff,  with  liberty  to  move  to  enter  a  nonsuit,  on  the  ground  of  the  want  of 
notice.    In  Michaelmas  term,  1895,  a  rule  fiitt  was  obtained  by  Plait ;  against 
which 

C.  it.  Turner  now  shewed  cause. — ^The  intention  of  the  statute  was  to 
protect  magistrates  solely  where  they  commit  some  error,  while  acting  in  the 
ordinary  exercise  of  their  duty.  Here  the  defendant  was  not  so  acting.  It 
is  no  part  of  the  duty  of  a  magistrate  himself  to  apprehend  a  person  on  his 
own  suspicion  or  his  own  view  only.  If  he  do  so,  he  acts  at  his  peril,  and 
is  no  more  protected  than  a  private  individual  who  must  shew  that  his  sus- 
picions are  correct ;  or  at  most,  than  a  constable,  who  must  shew  reasonable 
ground  for  them  (a).  Here  there  was  total  absence  of  all  actual  authority, 
and  the  jury  have  negatived  the  existence  of  reasonable  ground  for  suspicion. 
The  defendant  had  not  even  any  reasonable  ground  for  supposing  that  the  thing 
done  by  him  was  done  in  the  execution  of  his  duty  as  a  magistrate ;  he 
was  not,  therefore,  entitled  to  notice ;  Cooke  v.  Leonard  (6)  and  Jantes  v. 
Saunders  (c). — [^LiiiledaU,  J. — The  verdict  may  be  for  the  plaintiff,  because 
the  defendant  had  no  reasonable  grounds  for  suspicion  ;  but  still  it  is  another 
question,  whether  he  is  not  entitled  to  notice.  The  right  to  a  verdict,  and 
the  right  to  a  notice  of  action,  are  not  convertible  terms.] — Here  the  de- 
fendant has  put  himself  without  the  statute,  the  object  of  which  was  to 
protect  the  magistrates  only  in  case  of  actions  brought  against  them  for 
"  small  and  involuntary  errors  in  their  proceedings." — [^Pattesofit  J.— If  the 
verdict  had  been  found  for  the  defendant,  I  think  that  would  have  shewn, 
not  only  that  he  ought  to  have  had  notice,  but  also  that  he  was  justified  in 
what  he  did.] 

Plait,  conlri. — If,  upon  the  evidence,  there  were  any  doubt  whether  the 
defendant  acted  hondjide  or  not,  the  plaintiff  should  have  requested  the 
judge  to  leave  that  question  to  the  jury ;  and  as  it  was  not  left  to  the  jury, 

(«)  Hawk,  P.  C.  book  «,  c.  13 ;  Hale,  P.  C.       (6)  6  B.  &  C.  631. 
tit.  ArretU  (c)  lO.Biog.  429. 
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King's  Beneh.   ^^  muflt  now  be  assumed  that  the  defendant  did  act  bond  fidt.    Jamt%  v. 

v^/^        Saunders  (a)  therefore  becomes  an  authority  against  the  plaintiff,  for  although 

Wedoi       the  Court  in  that  case  held  the  defendant  was  not  entitled  to  notice,  their 

Berkeley,     judgment  was  put  upon  the  ground  that  he  had  not  acted  hondfidc^  and  it 

seemed  to  be  there  taken  for  granted  that  he  would  have  had  a  right  to 

notice  if  he  had  acted  bond  fide,     Cooke  v.  Clark  (6),  Hopkins  v.  Crewe  (c), 

and  Staight  v.  Gee  (cQ,  are  to  the  same  effect.     The  last  is  a  decision  as 

to  the  proper  venue  under  £1  Jac,  1 ,  c.  12 ;  but  wherever  that  statute  operates, 

the  24  Geo,  2,  c.  44,  also  applies.     If  a  magistrate  act  upon  reasonable 

grounds,  that  is  a  sufficient  defence  of  itself,  without  the  immunity  given  by 

the  statute;  the  only  object  of  notice  is,  that  a  magistrate  who  has  done  wrong 

may  tender  amends.     Where  there  are  reasonable  grounds,  he  has  not  done 

wrong,  and  therefore  no  amends  are  necessary. 

Lord  Denman,  C.  J. — The  question  is,  whether  the  defendant,  who  has 
been  sued  on  account  of  that  which  he  says  he  did  in  his  character  of 
mi^istrate,  was  entitled  to  notice  of  action.  (His  lordship  then  stated  the 
circumstances  of  the  case.)  There  is  no  doubt  that  he  was  so  entitled,  if 
what  he  did  was  done,  according  to  his  belief,  in  the  execution  of  his  duty ; 
and  supposing  that  he  acted  not  merely  in  the  full  belief  that  this  property 
seized  by  him  had  been  stolen,  but  even  if  he  had  reasonable  ground  for 
suspecting  it  to  have  been  stolen,  he  would  have  been  entitled  to  a  verdict. 
The  jury  indeed  have  found  that  he  had  no  reasonable  ground  for  suspicion ; 
but  the  other  question  still  remains,  whether  he  did  not  make  this  seizure 
according  to  his  belief  in  the  execution  of  his  duty,  and  I  am  of  opinion  that 
he  did  so  make  it,  if  he  really  believed  that  a  felony  had  been  committed. 
It  seems  that  at  the  close  of  the  plaintiff's  case  the  defendant  applied  to  have 
the  plaintiff  nonsuited,  on  the  ground  that  no  notice  had  been  given,  and  the 
point  was  reserved.  The  defendant  then  called  witnesses,  and  the  question  of 
reasonable  ground  went  to  the  jury  ;  but  still  the  question,  whether  the  de- 
fendant was  entitled  to  notice,  as  having  acted  according  to  his  belief  in  the 
execution  of  his  office,  was  left  undetermined.  That  depends  upon  whether 
he  acted  bond  fide*  If  he  did  not  so  act,  but  was  moved  by  ill-will,  then  the 
plaintiff  might  have  offered  evidence  of  this,  and  the  jury  would  have  de- 
cided as  to  the  bona  fides  also.  If  they  had  decided  in  the  negative,  that 
would  have  determined  that  there  had  never  been  any  necessity  for  a  notice. 
But  under  the  present  circumstances,  I  think  that  the  defendant,  in  the 
absence  of  proof  to  the  contrary,  must  be  presumed  to  have  acted  bondfide^ 
and  that  he  was  entitled  to  notice.  The  rule  for  a  nonsuit,  therefore,  must 
be  made  absolute. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  verdict  may  have  been 
given  against  the  defendant,  on  the  ground  that  he  had  no  reasonable  or 
probable  cause  for  the  act  done,  still  that  does  not  decide  the  question, 
whether  he  is  entitled  to  have  notice  given  before  the  action  is  brought.  If 
it  had  been  proved  here  that  the  defendant  was  acting  with  mala  fides  or  vin- 
dictively, then  it  might  have  been  taken  that  he  made  use  of  his  office  for 

{d)  2  Stark.  N.  P.  445-,  and  see  also  BaU 
linger  v.  Ferrit,  2  Gale,  111. 
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V. 
BSBK£LXT« 


Ac  purpose  of  doing  an  injury,  and  that  the  circumstance  of  his  being  a  King'i  Bench, 
magistrate  was  only  employed  as  a  pretence,  and  in  such  case  no  notice 
would  have  been  necessary.  (His  lordship  then  stated  the  facts  of  the  case.) 
But  there  does  not  appear  to  have  been  any  ill-will  existing  on  the  part  of 
defendant,  and  therefore  I  cannot  but  assume  that  he  acted  bond  fide,  and 
that  being  the  case,  I  think  he  was  entitled  to  a  notice. 

Patteson,  J. — There  are  two  questions  in  this  case ;  first,  whether  the 
defendant  acted  bond^de  in  the  execution  of  his  duty  ;  and  second,  whether 
he  had  reasonable  grounds  for  supposing  that  a  felony  had  been  committed. 
The  first  question  was  certainly  not  put  to  the  jury,  but  if  there  are  circum- 
stances in  any  case  bearing  against  a  magistrate,  which  lead  to  a  question, 
whether  he  has  acted  bond  fide^  that  question  is  for  the  jury  to  determine. 
It  was  so  held  in  James  v.  Saunders  (a),  and  in  other  cases.  Now  here  it 
appears  that  the  defendants  applied  to  have  the  plaintiff  nonsuited  because 
no  notice  had  been  given.  It  does  not  appear  that  upon  such  application 
the  plaintiff  said  you  are  entitled  to  notice  if  you  acted  bond^de,  but  I  mean 
to  dispute  that  fact,  and  it  is  a  question  for  the  jury  to  decide.  We  must, 
therefore,  assume  that  the  defendant  did  act6ofl^j^cfe,and  if  so,  then  the  case 
falls  within  the  provisions  of  the  act  of  24  Geo,  2,  In  most  cases,  questions 
of  bona  Jidts  are  not  put  to  the  jury,  because,  generally  speaking,  it  is  ad-> 
mitted ;  but  whenever  it  is  disputed,  it  is  for  them  to  determine.  As  to  the 
other  question,  the  jury  negatived  the  existenceof  reasonable  grounds.  The 
defendant  therefore  was  not  entitled  to  a  verdict ;  but  still  the  question  re- 
mains untouched  as  to  the  bonafidts^  which  we  must  presume  in  favour  of  the 
plaintiff. 

Coleridge,  J. — The  distinction  is  clear  between  that  which  amounts  to  a 
defence,  and  that  which  entitles  a  party  to  notice.  A  party  may  be  entitled 
to  notice,  where  he  has  no  defence  upon  the  merits ;  where,  although  he  may 
have  taken  upon  himself  too  much,  still  he  has  acted  bond  fide,  that  is,  believed 
that  he  was  acting  within  the  limits  of  his  authority.  Here  I  cannot  help 
thinking  that  the  bona  fides  was  taken  for  granted,  otherwise,  why  was  it  not 
left  to  the  jury,  as  it  would  have  been  if  the  plaintiff  had  desired  it  ?  That 
having  not  been  done,  we  must  now  give  the  defendant  the  benefit  of  every 
presumption  in  his  favour. 

Rule  absolute. 

(a)  10  BiDg.  429. 


Davis  v.  Chapman. 


Afa^  bih. 


A  CTION  against  the  Marshal  of  the  Kwgs  Bench  prison  for  an  escape,     ip taction 

^   „.,        ,    *.      J  1.  i-:.  i/.Tj>»  r«Tr  against  Utemar- 

The  defendant  havmg  obtained  an  order  of  Lord  Denman^  C  J .  tor  an  shai  of  ihe  k.  b. 
account  "  in  writing  of  the  particulars  of  the  alleged  escape  or  escapes,  for  ^^^^''^^^U^' 
which  this  action  is  brought,  specifying  the  time  and  place,  &c."  which  order  having  been 
ManseU,  this  term,  had  obtained  a  rule  nisi  to  set  aside,  p^ltlcuilra  oftbe 

time  and  place  of 
the  alleged  escape,  the  Coort  dMcharged,  wiUi  costs,  a  rale  to  reKind  this  order. 

VOL.  III.  T 
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KingU  Bench.        Sir  •/.  CumpheU^  A.  G.  now  shewed  cause. — ^Tbe  practice  has  always  been 
v^/^/         to  inform  the  marshal  of  the  particulars  of  the  escape,  on  which  the  plaintiff 
Davis         relies.  This  practice  is  reasonable,  and  indeed  necessary,  for  otherwise  where 
Ciiap'maii.      ^^  debtor  has  been  allowed  the  enjoyment  of  the  rules,  the  defendant  not  being 
cognisant  of  the  escape  alleged,  would  have  great  difficulty  in  preparing  his 
defence.     It  has  been  decided  that  the  marshal  is  entitled  to  particulars, 
Webster  v.  Jones  (a) ;  at  all  events,  this  Court  will  not  control  the  discre- 
tion which  has  already  been  exercised  by  a  judge  at  chambers. 

Mantell,  contrd.  ^Before  the  New  Rules,  the  plaintiff  might  have  had 
several  counts  in  his  declaration  for  a  single  escape ;  as  he  is  now  confined 
to  one  count,  he  ought  at  least  to  be  allowed  in  it  the  use  of  general  terms. 
This  order  cannot  stand  in  its  present  terms,  which  require  a  specification  of 
time  and  place ;  but  in  the  case  referred  to,  Abbott^  C.  J.  says,  that  it  is 
not  necessary  to  give  the  precise  day. — [Lord  Denman,  C.  J. — It  never  has 
been  held  necessary  to  observe  the  precise  terms  of  the  order.] 

LiTTLEDALE,  J. — ^Thc  plaintiff,  under  an  order  like  the  present,  is  only 
bound  to  give  the  best  particulars  in  his  power,  and  if  the  defendant  is  not 
satisfied  with  such  particulars,  he  must  apply  for  another  order.  There  is 
no  ground  whatever  for  rescinding  this  order. 

Patteson,  J.  concurred. 

CoLERiDOE,  J.-  I  think  that  this  order  is  not  only  right  in  substance,  but 
in  form  also.  I  think  that  the  defendant,  if  he  is  able  to  do  so,  is  bound  to 
give  the  precise  day  and  time  when  the  escape  occurred. 

Lord  Denman,  C.  J.  concurred. 

Rule  discharged,  with  costs. 

(a)   7  Dowl.  flt  Ryl.  774. 


Clare  v.  Maynard. 

April  21  ff. 
Aetiou  for  breach  ^CTION  on  the  Warranty  of  a  horse.     The  declaration  averred  expenses 
Zn'^TtiAl  incurred  for  the  keep  &c.,  also  for  the  examination  of  the  horse  by  a 

ciaration  tuted  IIS  Veterinary  surgeon  to  ascertain  whether  it  was  unsound ;  and  also  that  the 
thTtxpi^X  plaintiff  having  paid  to  the  defendant  45L  for  the  horse,  sold  it  for  55L  to 
curredforcxumin-  one  ColUns,  who,  on  discovery  of  the  unsoundness,  returned  it  to  the  plain- 
thitlhe^^pwotiff  **  ^^5  whereupon  he  was  obliged  to  repay  that  sum  and  the  expenses  incurred 

having  resold  tlie 

lioiM  for  a  hlghrr  price,  it  was,  oo  discorerj  of  the  ODSoandness,  returned  to  him,  and  tliat  he  lost  all  the 
adTsntage  of  the  resale.  There  was  no  averment  that  the  higher  price  was  obtained  by  reason  of  any  ex- 
peiise,  laboor,  or  skill  bestowed  by  the  plaintiflT;  nor  did  the  plaintiff  desire  it  to  be  put  to  the  jury,  whether 
the  horse,  at  the  time  he  bought  it,  was  actually  worth  the  higher  price. 

H«U,  that  he  was  not  entitled  to  recover  tlie  difference  between  the  price  paid  and  the  price  for  which 
tlie  horse  was  resold  by  him,  and  that  under  no  circumstances  could  he  recover  the  expenses  incurred  by 
examining  the  horse. 

Q««fv,  if  he  would  have  been  entitied  to  recover  the  difference,  had  the  jury  foaud  t!iitt  the  horse  was 
actuslly  worth  the  higher  price  at  the  time  of  the  first  sale. 
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by  CoOins,  and  afterwards  sold  the  horse  by  auction  for  17/.  14*.  6d.,  whereby    King's  Bench. 
be  lost  all  the  advantage,  benefit,  and  profit  he  would  have  derived  from  the         y^^^^ 
resale.    The  defendant  paid  39/.  4s.  into  Court  as  full  satisfaction  ;  to  which         Clare 
the  plaintiff  replied,  damages  ulira.  Mayn^ho. 

At  the  trial  before  Lord  Denman,  C.  J.  at  the  London  sittings  after  last 
term,  it  appeared  that  the  sum  paid  by  the  plaintiff  to  the  defendant  for  the 
bone  was  45/.,  and  that  the  expenses  incurred  at  the  stable  were  GL  16*., 
and  that  the  horse  had  been  sold  to  Collins  as  stated,  returned,  and  after- 
wards sold  by  auction  for  17/.  14*.  Crf.  No  proof  was  offered  by  the  plain- 
tiff of  the  value  of  the  horse  at  the  time  when  he  purchased  it  from  the 
defendant,  nor  of  any  sums  that  the  plaintiff  had  expended  on  the  horse. 
Claim  was  made  for  certain  sums  paid  to  a  veterinary  surgeon  for  examining  the 
borse,  and  also  for  certain  expenses  incurred  by  taking  legal  advice  previous 
to  the  action.  His  Lordship  was  of  opinion  that  these  claims  could  not  be 
allowed,  and  directed  the  jury  to  estimate  the  damages  by  allowing  the  ex- 
pense incurred  for  the  keep  &c.,  and  the  difference  between  the  45/.  paid  for 
the  horse  and  the  17/.  14*.  6d,  for  which  it  was  sold.  The  jury  being  of 
opinion  that  the  sum  paid  covered  these  damages,  found  a  verdict  for  the 
defendant. 

M,  D,  Hill  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  plaintiff  was  entitled  to  recover  the  difference  between  the  45/.  and  the 
551,,  whether  that  be  considered  as  profit  lost  upon  a  contract  which  was 
actually  made,  or  mere  remuneration  for  the  various  expenses  incurred  and 
skill  expended  in  bringing  up  the  horse  and  preparing  him  for  sale.  At  all 
events,  the  plaintiff  is  a  loser  to  that  amount  by  reason  of  the  horse  proving 
unsound ;  and  it  is  mentioned  in  the  declaration  as  special  damage. 

Lord  Denm AK,  C.  J. — The  declaration  stated  by  way  of  special  damage, 
that  the  plaintiff  sold  the  horse  to  Collins  for  the  sum  of  55L,  being  an  ad- 
vance of  10/.  upon  the  45/.  which  he  had  given  for  it,  and  that  he  was 
obliged  to  give  up  the  bargain  and  take  back  the  horse  in  consequence  of  a 
breach  of  the  warranty.  If  the  claim  for  this  sum  of  10/.  had  been  insisted 
on  at  the  trial  I  should  have  told  the  jury,  according  to  the  view  I  took  of 
the  case  of  Cos  v.  Walker  (a),  that  it  was  for  them  to  say  whether  the  value 
of  the  horse  actually  was  551.  at  the  time  of  sale  for  45/.  The  jury  would  then 
ha?e  said  whether  it  was  so  or  not,  and  the  Court  would  have  determined 
whether  the  damages  had  been  properly  estimated.  That  claim,  however, 
was  then  virtually  given  up  ;  and  the  claim  now  takes  another  shape.  The 
plaintiff  says,  he  is  entitled  to  a  certain  sum  for  incidental  expenses,  amounting 
to  10/.,  which  is  exactly  the  difference  between  tlie  one  price  and  the  other. 
It  is  clear  that  this  is  nothing  more  than  another  mode  of  making  a  claim  that 
has  been  disallowed  once  before.  It  is  still  a  claim  for  the  supposed  loss  of 
a  bargain.  On  this  ground  there  can  be  no  doubt  that  he  is  not  entitled  to 
damages. 

Patteson,  J. — The  question  does  not  here  arise,  whether  a  party  is  en- 
titled to  recover  expenses  incurred  by  him  in  order  to  improve  an  article 

(a)  TfaU  ease  stood  for  judgment  in  this  between  the  parties  no  judgmeat  will  bi 
Caui,  bat  an  arraogemeDt  haviog  been  made      given. 

t2 
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purchased  Am:  a  certain  sum,  which  afterwards  he  sells,  but  is  obliged  to  take 
back.  The  declaration  states  as  special  damage  the  difference  between  the 
551,  for  which  the  plaintiff  sold  the  horse,  and  the  45L  for  which  he  bought 
it.  There  is  no  statement  that  the  difference  was  laid  out  upon  the  horse, 
and  its  value  thereby  increased.  It  is  a  simple  allegation,  tluit  the  horse  was 
bought  for  45/.  and  afterwards  sold  for  551.  Upon  this  declaration  the 
plaintiff  cannot  be  entitled  to  recover  the  difference.  Whether  it  could  be 
recovered,  supposing  it  to  have  been  averred  and  proved  to  have  been  laid 
out  upon  the  horse,  it  is  not  necessary  for  me  to  give  an  opinion. 

Coleridge,  J. — I  found  my  opinion  upon  the  facts  stated  in  the  record. 
It  there  appears  that  the  plaintiff  bought  the  horse  for  45/.,  expenses  were 
incurred,  and  he  then  sold  it  for  55L  He  now  contends  that  he  is  entitled 
to  recover  the  difference  between  the  two  sums.  It  is  not  alleged  as  special 
damage,  that  he  had  laid  out  money,  and  that  in  consequence  of  the  breach 
of  the  warranty  he  lost  that  money,  nor  that  the  difference  in  the  price  was 
in  consequence  of  money  laid  out ;  it  is  only  stated  that  the  horse  was 
bought  for  so  much  and  sold  for  so  much.  The  plaintiff  now  seeks  to  re- 
cover 10/.,  being  the  difference  between  the  two  prices  put  simply  and  dryly 
as  the  loss  of  a  bargain.    This  he  is  not  entitled  to  recover. 

Rule  refused. 


May  Sn/* 

AprescripUon 
whereby  the  oc- 
cupier of  B. 
claimed  to  have 
the  sole  and  ex- 
closive  right  of 
pasture  aod  feed- 
ing of  sheep  and 
lamlw  lo  and  upon 
Scc.f  as  to  B.  be- 
longing and  apper^ 
tainittg: — HM, 
only  to  entitle  tlie 
occupier  of  B.  to 
depasture  &c. 
with  sheep  and 
lambs  inmmt  and 
ecucksnt  on  B. 

8.  That  the  de- 
pasturing the 
locus  in  quo  by 
the  occupier  of  B* 
with  sheep  and 
lambs  not  hit  own 
properly,  but 
talren  in  "  on 
taclc,"  was  proper- 
ly charscterised 
by  the  judge  at 
the  trial  as  a 
usurpation  in 
itself,  and  not  evi- 
dence of  any  right 
to  depastuie  the 
locus  lu  quo  with 
such  sheep  and 
Iambs,  although 
admissibte  as  evi- 
dence in  support 
of  the  alleged 
prescription. 


Jones  t;.  Richards  and  others. 

f{  EPLEVIN.  The  only  question  in  this  case  arose  upon  a  cognisance 
made  by  the  defendants  as  bailiffs  of  E,  D.,  the  occupier  of  Blaenmer^^ 
of  the  taking  the  plaintiff's  cattle  as  a  distress  under  a  prescription,  whereby 
the  occupier  of  Blaenmcryn  claimed  to  have  the  sole  and  exclusive  right  qfpas^ 
ture  and  feeding  of  sheep  and  lambs  in  and  upon  the  loom  in  quo^  bekmgimg  euid 
appertaining  to  Blaenmeryn.  The  plaintiff  traversed  this  right,  and  issue 
was  thereupon  joined.  At  the  trial  before  Coleridge^  J.  at  the  Lent  Assizes, 
at  Cardigan^  the  defendants,  in  support  of  the  right  claimed,  gave  in  evi- 
dence the  fact,  that  for  many  years  the  occupiers  of  Blaenmeryn  had  de- 
pastured the  locvs  in  quo  with  sheep  and  lambs,  the  property  of  others, 
which  had  been  taken  in  *'  on  tack"  by  them  and  also  by  the  defendants ;  and 
that  the  plaintiff,  tliough  he  knew  all  these  facts,  had  offered  no  opposition 
to  their  so  doing.  The  learned  judge,  in  summing  up,  told  the  jury,  that  in 
his  opinion  the  depasturing  the  locus  in  quo  by  the  sheep  of  others  taken  in 
on  tack  was  a  usurpation  on  the  part  of  the  defendants,  but  that  still  he  con- 
sidered it  as  evidence  to  shew  the  existence  of  the  right  prescribed.  Veidict 
for  the  plaintiff. 

Chilton^  in  this  term  (a),  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
— ^The  learned  judge  ought  to  have  left  it  to  the  jury,  that  the  depasturing  on 
the  locus  in  quo  of  these  sheep  and  lambs  taken  in  "  on  tack"  was  the  exercise 
of  alegitimate  right.  There  was  nothing  in  the  terms  of  the  prescription  to  raise 
a  presumption  that  what  had  been  done  amounted  to  a  usurpation.  The  pre- 
scription only  limited  the  exercise  of  the  right  claimed  to  the  occupier  of 
Blaenmeryn,     There  was  nothing  in  it  which  restricted  him  to  the  user  of  it 

(a)  April  21,  coram  Lord  Dtnman^  C.  J.,  Vattnon  and  Coleridge,  Js. 
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by  sbeep  and  lambs,  being  bis  own  property,  or  levant  and  couchant  on  Blaen"   King*  Bench 
menffi ;  therefore,  whether  or  not  they  were  so  was  perfectly  immaterial ; 
and  as  what  had  been  done  was  within  the  knowledge  of^  and  unopposed  by 
the  plaintiff,  it  established  a  right  to  the  pasturage  in  the  manner  in  which  it 
had  been  exercised. 

Cur.  ado.  vuU, 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court.^In  this 
case  Mr.  CkiUon  moved  for  a  rule  for  a  new  trial  on  several  grounds  (a)» 
which  we  disposed  of  on  the  motion,  and  we  took  time  to  consider  the  fol- 
lowii^.  The  issue  on  which  the  cause  turned  was,  whether  tlie  defendant 
Bkhardit  occupier  of  a  farm  called  Blaenmeryn^  was  entitled  to  the  sole  ex- 
clusive right  of  pasture  and  feeding  of  sheep  and  lambs  on  the  locus  m  quo^ 
as  appertaining  to  that  farm.  In  support  of  this  right,  the  defendant  on  the 
trial  gave  important  evidence  of  feeding  the  sheep  of  other  persons,  which 
he  bad  taken  in  on  tack ;  and  the  learned  judge,  commenting  upon  this  evi- 
dence in  his  summing  up,  stated  to  the  jury,  that  although  they  ought  not 
to  dismiss  it  from  their  consideration,  because,  whether  lawful  or  not,  it  might 
be  very  cogent  to  prove  the  existence  of  the  right  claimed,  yet  it  did  not 
appear  to  him  that  it  could  properly  be  considered  as  done  in  the  exercise 
of  that  right ;  that  even  if  the  right  existed,  the  tacking  appeared  to  him  to 
be  a  usurpation  upon  the  lord's  grant ;  for  as  that  extended  only  to  the  ex- 
clusive feeding  of  sheep  and  lambs  by  the  occupier  of  Blaenmeryn^  as  apper- 
taining to  his  farm  of  Blaamtryn^  the  lord  had  reserved  to  himself  all  other 
modes  of  enjoying  the  produce  of  the  land,  and  was  entitled  to  eat  by  the 
mouths  of  beasts  or  horses  whatever  the  sheep  and  lambs  on  Blaenmeryn  did 
not  consume.  It  was  contended,  and  we  think  with  justice,  that  this  mode 
of  characterising  the  evidence  was  calculated  to  weaken  its  due  effect  upon 
the  jury,  if  it  were  entitled  to  be  considered  as  a  lawful  mode  of  exercising 
the  right ;  and  the  question,  therefore,  which  we  desired  to  consider  was, 
whether  the  learned  judge  was  correct  in  the  construction  which  he  put  upon 
the  right  claimed  in  this  record,  and  we  are  of  opinion  that  he  was. 

The  prescription  alleged  in  this  case  is  of  so  unusual  a  kind,  that  no  decision 
precisely  in  point  was  mentioned  in  moving  for  the  rule,  nor  have  we  upon 
search  found  any.  But  several  cases,  in  which  the  Courts  have  had  to  con- 
sider claims  to  common  by  custom  or  prescription,  furnish  principles  on  which 
we  may  safely  decide  this.  We  refer  to  Potter  v.  North  (6),  Hoskins  v. 
Robins  (c),  and  the  cases  collected  in  the  notes  there.  The  principle  seems 
to  be  to  ascertain  the  extent  of  the  rights  conferred  and  the  rights  reserved 
by  the  grant,  and  to  see  whether  the  act  be  in  derogation  of  the  latter.  By 
the  terms  of  this  prescription  the  grantee's  right  is  limited  to  the  feeding  of 
sheep  and  lambs.  This  would  be  wholly  insensible  if  the  entire  pasturage 
were  granted  to  him  in  exclusion  of  the  lord.  Further,  the  right  to  feed  by 
sheep  is  not  limited  by  number,  so  as  to  make  it  indifferent  to  the  lord  by 
whose  sheep  the  pasturage  is  enjoyed,  but  it  is  a  grant  to  the  occupier  of 
Blaemmeryn^  and  is  appurtenant  to  that  farm.  Some  interest  in  the  pas- 
turage therefore  being  reserved  to  the  lord,  the  questions  are,  what  is  that 
interest,  and  is  the  tacking  relied  on  in  derogation  of  it?     It  appears  to  us 


(a)  That  the  verdict  was  aeaiDSt  evidence. 
(6)  1  Wms.  Sannd.  350. 


(c)  2  Wms.  Saund.  324. 


278 


TERM  REPORTS  in  thb  KING'S  BENCH. 


Jones 

V. 

RlCHABDS 

ftod  Others. 


Kivg*i  Bench,  the  mo8t  reasonable  conclusion  from  the  premises,  that  the  lord's  interest  is 
in  the  consuming  by  the  mouths  of  his  cattle  and  horses  whatever  is  not  re- 
quired for  the  sheep  and  Iambs  ievant  and  couchant  on  Blaenmcnfn,  The 
appurtenancy  to  a  particular  farm  is  not  in  itself  equivalent  to  levancy  and 
couchancyi  nor  do  we  rely  on  it  as  such.  Our  conclusion  is  drawn  from  the 
language  of  the  whole  prescription,  and  upon  this  it  appears  to  us  that  the 
tacking  of  the  sheep  is  injurious  to  such  right.  The  evidence  in  the  cause 
we  may  mention  served  to  shew  the  reasonableness  of  the  grant  thus  con- 
strued. It  appeared,  on  the  one  hand,  to  be  favourable  for  the  sheep  and 
convenient  to  the  owner  to  have  the  exclusive  enjoyment  of  certain  spots  at 
certain  seasons  of  the  year  ;  and,  on  the  other,  that  there  was,  beyond  that 
which  was  required  for  the  sheep,  profitable  pasture  for  cattle.  There  will, 
therefore,  be  no  rule. 

Rule  refused. 


The  Emperor  of  Brazil  v.  Robinson. 

May  8(ft. 

A  foreign  sove-     A  CTION  ou  a  charter-party.     The  plaintiff  resides  in  South  America, 

reign  who  resides   "^^ 
ftbroad  is  liable  at 

pimnuflr  in  an  ac-  .     W,  H,  IVatwft  having  obtained  a  rule  nisi  calling  upon  the  plaintiff  to  find 
r«HV?ot«..u.'»««=«"-ity  for  costs. 

Martin  now  shewed  cause.  In  the  case  of  the  Duke  de  Monteiiano  v. 
Christin  (a)  a  similar  apphcation  was  refused,  on  the  ground  that  the  plaintiff 
being  an  ambassador,  it  would  not  be  respectful  towards  his  sovereign  to 
exact  such  a  security.  That  reason  applies  with  greater  force  in  the  present 
case,  particularly  since  no  special  reason  is  set  out  to  shew  that  such  an  ap- 
plication is  necessary. 

Watsoiii  contr^.  The  ground  on  which  the  Court  acted  in  the  case  cited 
was,  that  the  ambassador  was  resident  in  this  country. 

Per  Curiam, — The  plaintiff  here  resides  abroad,  and  there  is  nothing  to 
distinguish  him  from  any  other  suitor. 

Rule  absolute. 

(a)  6M.&S.503. 


May  6th. 

Under  6  Cfo, 
S,c.  95,  justices  of 


Kitchen  v.  Shaw. 


A  CTION  for  false  imprisonment.     Plea:  the  general  issue.     At  the  trial 
before  Lord  Abinger,  C.  B.  at  the  Summer  Assizes,  1835,  at  Car&sle^  his 
jurfadirtLu*o*in*!  lordship,  after  hearing  the  case  stated  by  the  plaintiff's  counsel,  directed  a 

terfere  on  occa-       nOUSUit. 


sion  of  dbputes 
between  mMstrrs 
and  domestic  ser- 
vants  relative  to 
their  contr4Cts  of 
hiring. 


Cresswell  in  the  ensuing  Michaelmas  term  obtained  a  rule  nisi  to  set  aside 
the  nonsuit  and  for  a  new  trial ;- against  which 
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CoUman^  in  Hilary  lenn,  1837,  shewed  cause.  King*t  Batch, 

Creuwell  was  heard  in  support  of  the  rule.     The  facts  and  arguments  suf-       Kitchen 
ficiently  appear  in  the  judgment.  Shaw. 

Cur.  ado.  vult. 

Lord  Dbnman,  C.J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  false  imprisonment.  Lord  Abingtr  nonsuited  on 
the  opening  of  the  case  hy  the  plaintifTs  counsel,  from  which  it  appeared 
that  she,  being  an  infant,  complained  of  the  defendant,  a  justice  of  the  peace, 
for  convicting  her  under  6  Geo.  3,  c.  25,  s.  3,  for  not  performing  her  con- 
tract with  a  master  to  whom  she  had  hired  herself  as  a  domestic  servant.  A 
new  trial  was  moved  for,  and  the  rule  granted,  on  the  ground  that  to  this 
class  of  servants  the  act  did  not  apply ;  and,  secondly,  supposing  it  to  apply, 
the  plaintiff's  in&ncy  was  said  to  prevent  her  from  entering  into  a  contract 
of  service.  We  find  it  unnecessary  to  give  any  opinion  on  the  question  of 
infancy,  because  we  are  clearly  of  opinion^  on  the  first  objection,  that  tlie 
defendant  had  no  jurisdiction.  The  Bxh  of  Elizabcih  is  not  only  confined  to 
certain  classes  of  servants,  but  it  expressly  excludes  domestic  servants.  The 
eleventh  negative  qualifiction  in  sect.  4,  is  thus  worded,  "  not  being  lawfully 
retained  in  the  household,  or  in  any  office  with  any  nobleman,  gentleman  or 
others,  according  to  the  laws  of  this  realm.'*  If  any  statute  in  pari  materid 
had  been  designed  to  do  away  this  limitation,  one  should  naturally  expect 
that  this  would  have  been  effected  by  plain  words.  Now  the  statute  6  Geo. 
3,  c.  25,  intituled  '<  An  Act  for  better  regulating  Apprentices  and  Persons 
working  under  Contract,"  is  introduced  by  no  general  preamble.  The  first 
clause  applies  a  remedy  to  the  evil  therein  recited — the  injustice  practised  on 
several  manufacturers  in  this  kingdom  by  apprentices,  who  leave  their  service 
as  soon  as  they  become  useful  in  it.  The  preamble  of  the  4th  section  is  thus 
worded :  '*  And  whereas  it  frequently  happens  that  artificers,  calico-printers, 
handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen,  potters  ^labourers 
and  oihers,  who  contract  with  persons  for  certain  terms,  do  leave  their  respec- 
tive services  before  the  terms  of  their  contracts  are  fulfilled,  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so  contract ;  for  remedy 
whereof  be  it  enacted,  that  if  any  artificer  (followed  by  the  same  list  as  be- 
fore) or  other  person  shall  contract  with  any  person  or  persons  whatsoever  for 
any  time  or  times  whatsoever."  Large  as  these  words  undoubtedly  are, 
when  we  apply  to  them  the  ordinary  rules  for  construing  acts  of  parliament 
laid  down  by  Mr.  Dwarris  (a),  and  acted  upon  in  all  times,  but  nowhere  more 
clearly  stated  than  by  Lord  Tenterden  in  Sandiman  v.  Breach  (6),  we  find 
ourselves  compelled  to  say  that  the  "  other  persons"  are  not  all  persons  who 
enter  into  engagements  to  serve  for  stated  periods,  but  persons  of  the  same 
description  as  those  before  enumerated,  and  that  the  generality  of  the  words 
must  have  been  so  restricted,  even  though  domestic  servants  had  not  been 
excepted  from  the  5th  of  Elizabeth.  In  the  argument,  many  cases  were 
cited,  among  others.  Gray  v.  Cookson  (c),  Lowther  v.  Lord  Radnor  {d),  Hardy 

(a)  Pait  2d,  736,  750.  (c)  16  East.  13. 

(^b)  7  B.  &  C.  96.  ('/)  8  East.  113. 
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King't  BmcK    ▼•  Ryl^  («)»  properly,  because  they  are  connected  with  the  subject-matter,  but 
wv^i/        not  now  requiring  particular  examination,  because  they  have  no  bearing  on 
Kitchen       this  point.     We  may  add,  that  the  general  opinion  has  been  in  conformity 
Sbaw.        ^''^  °"''  present  decision,  and  that  the  treatises  have  so  considered  it.     We 
conclude  then  that  the  defendant  has  acted  without  jurisdiction,  and  the 
plaintiff  ought  to  have  been  permitted  to  prove  her  case.     The  rule  for  set- 
ting aside  the  nonsuit  and  granting  a  new  trial  must  be  absolute. 

Rule  absolute. 

(a)  9B.&C.G03. 

Gla HOLME  V.  RowNTREE  and  another. 

Debt'ooAjadc-    A  CTION  of  debt  against  the  defendants,  as  executors,  on  a  judgment  ob- 
nent  agminst  R.  tained  by  the  plaintiff  against  Clarke  their  testator.  Plea  :  Pleni  admunstra- 

ton  of  c?  ^PhmT  ^>  cxccpt  as  to  4/.  6«.  $d.  Replication,  traversing  the  pletik  administravit.  At 
pUH^mAmimUtrmvii  the  trial  bcforc  Tindal,  C.  J.  at  the  Newcastle  Summer  Assizes,  1835,  itappeared 
^l^t^tn^  that  in  1833  the  testator,  being  indebted  to  Rownlree,  deposited  with  him  a  life 
ing  the  fi«ttt  md-  insurance  policy  for  200/.  as  a  security,  but  refused  to  execute  a  formal  as- 
the  trial  it  ap.  sigumcnt  of  it.  He  afterwards  made  his  will,  constituting  Romitree  and 
peared  that  c.  be-  ^^  other  defendant  his  executors,  and  wrote  a  letter  to  the  directors  of  the 

iog  indebted  to  •    i. 

Ji.,dapoaited  with  insurance  company,  mforming  them  that  he  had  transferred  his  interest  in  the 
him.  as  tecurity      policy  to  Rowntrce ;  of  which  transfer  they  made  a  minute  in  their  books. 

for  the  moDey  ad-    ^^      ^  <■.-..,  i       .  ,  -   ,  , 

vanced,  a  life  In  1834  tcstator  died  without  having  executed  any  assignment  of  the  policy, 
Md^roSImMicated  *^"^  ^^  ^^  compsuy  refusing  to  pay  its  amount  to  any  other  than  his 
to  the  insurance  exccutors,  the  defendants  eventually  signed  a  receipt  for  it  in  that  cha- 
Sd  uiLforred*  wcter ;  Rowntree  at  the  same  time  delivering  a  protest,  which  stated  that  he 
hte  interest  In  Uie  only  Signed  in  that  character  for  the  purpose  of  satisfying  the  directors,  and 
^icb  ti?ey  raa^de  that  hc  did  uot  thereby  compromise  his  own  individual  claim  upon  the  money. 
•  minute  in  their  xhc  debt  to  Rowntree  amounted  to  186/.;  funeral  expenses  and  probate 
c.  afterwards  6/.  1 0«.  2(1. ;  joumcy  to  Durham  and  other  expenses  in  procuring  payment 
appointed  R  and   ^f  ^^  policy  3/.  3#.  5rf.     Verdict  for  the  plaintiff,  with  leave  to  move  to 

M.  his  executors,  »^        •'  .  r  » 

and  died  without  enter  a  nonsuit. 

l^Jgn!i«t*™the       Cresiwell  in  Michaelmas  term,  1 835,  having  obtained  a  rule  accordingly, 

policy.    The  in- 

iia"nrre3d  to  Alexander  and  Bliss  now  shewed  cause.     Hawkins  v.  Lawse  (6),  and  all  the 

pay  the  proceeds  earlier  cases,  proceed  upon  a  case  in  the  Year  Books  (c),  in  which  the  party 

out  a'r^ei^t  firom  ^^  ^eld  to  have  a  right  on  the  ground  of  retainer.     The  doctrine  of  retainer 

the  executors  of  can  Only  apply  as  between  debts  of  the  same  degree ;  those  cases  are  not  autho- 

one  uTex'ecu-  rities  therefore  in  favour  of  the  present  defendants  against  the  plaintiff,  who  is 

***"•  J^'  "J  *•  a  judgment  creditor ;  and  a  new  principle  will  be  established  if  the  defendant 

livered  a  protest,  be  allowed  to  retain,  in  opposition  to  a  creditor  of  a  superior  degree  ((i). 

suting  that  he  There  are  only  three  grounds  on  which  the  defendant  Rowntree  can  claim 

had  done  so  only  i        /»   i  •  i* 

to  obuin  the         the  procccds  of  this  policy  :  on  the  ground  of  retainer,  which  has  been  al- 

noney,  and  that 

he  did  not  thereby      (*)  1  Leonard,  154.    See  Wms.  Ezecu-  (d)  Viner's  Abr.  tit.  Executor,  (L.  a)  (M. 

compromise  his       ton,  1015,  where  the  cases  are  collected  (2).      a)  ( M.  a  2). 

own  claim:--  (c)  20  Htn,  7,  5,  12,  14,  pp.  2,  4. 

HM,  tliat  R,  had 

a  lien  upon,  aud  was  eotitled  to  appropriate  the  proceeds  to  tlie  payment  of  his  claim. 
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ready  disposed  of;  as  assignee ;  or,  lastly,  as  pawnee.  He  cannot  claim  as 
assignee,  because  the  policy  being  a  chose  in  action,  no  assignment  of  it 
could  be  made ;  nor  as  pawnee,  because  having  treated  the  policy  as  the 
goods  of  the  testator,  at  the  time  when  he  obtained  its  payment,  he  cannot 
now  set  up  a  different  claim  to  it  on  the  ground  of  lien ;  Boardman  v. 
SUl(a)  ;  and  indeed  he  relinquished  his  lien  when  he  signed  the  receipt  aa 
executor ;  Jacobs  v.  Laiour  (6).  In  that  receipt  the  co-executor  joined,  and 
it  cannot  be  said  that  the  possession  of  A.  in  his  own  right  is  the  same  as  the 
possession  of  A,  and  B,  in  the  right  of  C.  But,  in  truth,  he  had  no  lien  on 
the  fruits  of  the  policy.  The  materials  of  the  instrument  only  were  in  his 
possession ;  they  would  at  best  give  him  a  mere  equitable  lien,  which  cannot 
beset  up  against  the  present  legal  right  of  the  plaintiff.  Then  the  signature 
of  the  receipt  by  the  defendants  as  executors  is  an  admission  of  assets  in 
the  most  conclusive  form,  and  they  cannot  now  disaflSrm  their  own  acts,  what* 
ever  those  acts  may  have  been ;  ChUds  v.  Monins  (c).  Quick  v.  Staines  (<0* 
[Patteson^  J.  Suppose  Ronmtree  had  not  been  executor,  could  he  not  have 
compelled  the  existing  executor  to  obtain  the  amount  of  the  policy  in  order 
to  satisfy  his  debt  ?  or  if  the  executor,  having  obtained  the  whole,  paid  Rown'^ 
tree  his  claim  upon  his  giving  up  the  policy,  would  the  whole  be  assets  ?] 
The  plaintiff  was  at  all  events  entitled  to  a  verdict  to  the  amount  of  the  ex- 
penses of  a  journey  to  Durham,  and  of  obtaining  the  policy,  since  they  must 
have  been  incurred  by  Rowntree  on  his  own  behalf,  and  the  amount  there- 
fore could  not  be  retained  by  him  as  executor. 


King'i  Bmcfc. 

Glarolmi 

o. 

ROWWTRBI 

and  another. 


Cressaell^  contrd. 
nor  was  it  reserved. 


The  point  as  to  these  sums  was  not  made  at  the  trial, 
(He  was  then  stopped  by  the  Court.) 


Lord  Denman,  C.  J.  (afler  stating  the  facts  of  the  case.) — Since  we  are 
relieved  from  the  necessity  of  considering  the  point  last  raised,  the  question 
is,  whether  the  other  creditors  are  so  to  take  advantage  of  the  receipt  given 
by  Rowntree  as  executor,  as  to  divest  the  property  that  was  in  him  as  a  cre- 
ditor, and  divide  it  among  themselves.  I  see  no  reason  in  law  or  justice 
which  entitles  them  to  do  so.  In  the  case  which  has  been  cited  from  the 
Year  Books,  I  think  that  the  word  **  retain"  must  not  be  construed  to  mean 
retain  as  executor,  but  that  the  executor  having  become  a  purchaser  was 
therefore  entitled  to  keep  in  that  character.  That  case  therefore  affords  no 
argument  in  favour  of  the  plaintiff. 

LiTTLEDALB,  J. — It  scems  to  me  that  Rowntree  has  a  right  to  apply  this 
money  in  discharge  of  the  debt  due  to  him.  I  cannot  consider  what  he  did 
as  a  reuiner  by  him  in  the  character  of  executor.  (His  lordship  then  stated 
the  facts.)  Though  this  policy,  at  the  time  of  the  death  of  the  testator,  was 
legal  assets,  or  rather  something  preparatory  to  legal  assets,  still  there  can 
he  no  doubt  that  Rowntree^  or  any  person  to  whom  the  testator  was  indebted, 
and  with  whom  he  had  deposited  the  policy,  had  a  legal  lien  upon  it.  It  is 
said  that  he  had  a  mere  equitable  interest,  because  the  policy  had  not  been 
regularly  assigned.    That  circumstance  makes  no  difference.     The  deposit 


(«)  1  Campb.  410,  in  note  to  AUertol  y. 
Briitnt, 
(6)  5  Biog.  130. 


(c)  2Brod.  acBing.460. 

(d)  1  Bos.  &  Pul.  293. 
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Clabolve 

ROWNTRU 

•nd  anothtr. 


King't  Bmeh,  o^  the  policy  as  a  secarity  for  a  debt  due  by  the  testator  would  give  a  legal 
interest  as  much  as  a  formal  assigomeot.  Now  sui^[>08e  that  the  policy  had 
been  pledged,  not  with  Rowniree^  but  with  some  other  creditor.  The  insur- 
ance office,  before  payment,  would  have  required  a  receipt  to  be  given  both 
by  the  creditor  and  by  the  executor,  in  order  to  be  discharged  from 
their  liability  to  both.  The  money  would  then  have  been  paid  over, 
the  creditor  receiving  186/.,  and  the  executor  14/.  Now  what  difference 
can  it  make  in  any  point  of  view,  equitable  or  legal,  whether  RonDntree 
the  executor,  or  a  perfect  stranger,  is  the  creditor  ?  The  money  never  could 
have  been  obtained  by  the  executor,  but  with  the  consent  of  the  creditor, 
and  if,  on  the  occasion  of  any  disputes,  a  bill  in  equity  had  been  filed,  the 
Court  would  have  desired  this  186/.  to  be  paid  to  the  creditor.  The  same 
result  has  followed  from  the  direct  payment  of  this  money  by  the  office  to 
Rcfwntree,  But  it  is  said  that  Rowntree  gave  the  discharge  as  executor.  No 
doubt  he  did  so,  but  such  a  form  of  discharge  does  not  deprive  him  of  that 
which  he  claimed  at  first  in  his  own  right,  and  aflerwards  gave  an  acquittance 
for  as  executor,  only  because  he  could  not  otherwise  obtain  it.  He  signed 
under  protest,  and  therefore  must  be  taken  to  have  received  the  money  as 
creditor,  although  he  did  sign  the  receipt  as  executor. 


Pattesok,  J. — It  is  said  that  the  defendant  had  no  lien  upon  the  produce 
of  this  policy,  but  only  upon  the  paper  upon  which  it  was  written.  That  is  a 
doctrine  I  do  not  understand.  Would  any  one  arg^ue,  that  where  a  bond  has 
been  pledged,  the  pawnee  has  a  lien  on  the  parchment  only  ?  The  question 
then  is,  whether  Rowntrect  having  been  appointed  executor  by  the  person  who 
made  the  deposit,  and  having  given  a  receipt  for  the  proceeds  as  executor, 
is  to  lose  the  benefit  of  his  lien  ?  It  is  said  that  as  there  was  no  legal 
assignment  or  instrument  of  transfer  that  would  enable  Rawntrce  to  get  the 
money  from  the  insurance  office,  and  as  therefore  he  was  obliged  to  get  it  as 
executor,  that  he  is  estopped  from  saying  that  it  belonged  to  him  as  pledgee. 
That  however,  at  all  events,  does  not  apply  to  the  other  defendant.  He  has 
merely  given  in  a  receipt  to  the  insurance  office,  in  order  to  enable  the  per- 
son who  held  the  policy  in  his  hands  to  have  the  benefit  of  his  lien,  and  the 
estate  of  the  testator  to  have  the  surplus.  However,  it  appears  to  me  per- 
fectly clear  that  the  proceeds  of  this  property,  so  fiur  as  the  lien  extended, 
were  never  assets  in  the  hands  of  either  of  these  defendants,  and  I  know  not 
why  it  should  be  said  that  this  is  a  new  doctrine.  It  seems  to  me  to  be  en- 
tirely consistent  with  the  principle  laid  down  in  the  case  cited.  The  fallacy 
of  the  argument  consists  in  treating  the  word  **  retain"  as  necessarily  mean- 
ing retaining  in  the  character  of  executor,  out  of  the  assets  of  the  testator. 
My  lord  has  already  said  that  it  has  not  necessarily  any  such  meaning.  It 
merely  means  "  to  keep."  And  it  is  plain  that  is  so.  The  meaning  is,  that  if 
an  execntor  has  a  lien  upon  a  thing  by  reason  of  having  paid  a  sum  of  money, 
he  is  entitled  to  have  the  thing  pledged,  to  retain  the  identical  thing  as  his 
own  goods,  and  he  shall  not  be  called  on  to  administer  as  to  it ;  not  that  he 
is  to  retain  it  out  of  the  assets,  as  part  of  the  assets,  qud  executor.  Here 
the  executors  went  to  the  office,  who  were  debtors  of  the  testator,  be- 
cause, as  there  was  no  actual  assignment  by  deed,  it  was  necessary  that  the 
executors  should  go  there  to  be  the  hands  to  receive  the  money.  But  they 
only  would  receive  as  the  mere  conduit  pipes,  if  I  may  so  say,  oi  RoKnCrce ; 
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and  the  circumstaDce  that  he  happened  to  be  one  can  make  no  difference  in    King'i  Bmeh, 
principle.  Wvi^ 

Glaholmb 

CoLBEiDOE,  J. — It  would  be  a  great  disgrace  to  our  law  if  the  form  which  Rowirrmss 
Rawnirtt  was  obliged  to  go  through  to  make  the  pledge  available  were  bo  to  i^od  anothor. 
operate  as  to  make  him  liable  to  the  estate  for  the  whole  amount  he  re- 
ceived. If  you  suppose  the  creditor  to  have  been  a  stranger,  all  difficulty  is 
removed.  Rowntree  can  only  be  liable  for  what  the  property  is  worth  when 
it  comes  into  his  hands  for  the  purpose  of  distribution,  and  it  is  worth  the 
surplus  only  after  payment  of  his  debt.  It  is  as  if  Rowntree  had  been  di- 
vided into  two  persons— 12onm/ree  the  creditor,  and  Rowntree  the  executor. 

Rule  absolute  (a). 

(«)  And  tee  Htaw$  v.  Bogtn,  9  B.  &  C.  432 ;  Th»  Stratford  and  Moreton  Railway  w, 
575 ;  5.  C.  4  Mao.  &  Ry.  486,  and  the  cases  Straton,  2  B.  &  Ad.  518  ;  Gourer  v.  Rey,  3 
then  cited ;  InglU  ▼.  Spenee,  1  C.  M.  &  R.      B.  &  Ad.  313,  &c. 


MouNSEY  V.  Dawson  and  another. 

May  5th. 

#^ASE  for  a  wrongful  distress.  The  fourth  count  was  for  distraining  the  i.  Tbe  Stetnte 
goods  of  the  plaintiff,  and  for  detaining  and  selling  them  after  replevin  ^.^*^*j5g'doM 
granted  by  the  sheriff  of  Cumberland.  The  second  plea  to  this  count  stated,  not  empower  the 
that  the  land  on  which  the  distress  was  taken  was  part  of  the  land  of  Der~  coanty  to  i^pievy 
went  Felli,  which  is  parcel  of  the  lordship  and  honor  of  Cockermouth,  of  i!*^*  ^*^''*."  * 
which  the  Earl  of  Egremont  is  seised  in  fee,  who  is  also  lord  of  tlie  manor  of  pmcripcwe  right 
Derwent  FelU,  and  that  the  earl  has  an  immemorial  right,  without  the  inter-  to  grmnirepieviu.. 

1  ^.  i»  1^1^.1  ^  unlil  after « de- 

ruption,  columny,  or  impediment  of  our  lord  the  kmg,  to  have  cogmsance  of  naod  hu  been 
pleas  and  plaints  in  replevins  in  the  courts  of  the  respective  manors  and  lord-  ^*j|^of  uvb 
ships  there  to  be  holden,  from  three  weeks  to  three  weeks,  by  plaints  in  the  ubertj  to  replevy, 
said  courts  to  be  instituted,  and  upon  such  plaints  to  replevy  and  to  grant  ^^  ^l^^\y^ 
deliverance  of  goods  or  cattle  wrongfully  taken  as  a  distress  within  the  said  ^^^^  ^«  demuid. 
honor,  whereof  complaint  has  been  made  in  the  said  courts  that  such  goods  od  the°caw  for 

and  cattle  have  been  wrongfully  detained,  in  like  manner  as  the  sheriff  of  the  '*"''*5  ^^  *'**' 

__.,.  ,   ^       ^     ^    rw  11  i./«»         1      t*>*y  ***^®  ****** 

county  bad  m  his  county  before  the  52  ffen.  3  ;  and  that  no  sheriff  or  other  replevied,  the  do- 
officer  of  the  king  may  enter  within  the  precinct  or  honor  of  the  lordship,  to  *Jj^*noSce  to^Uio 
perform  any  office  or  execution  there,  except  in  default  of  the  bailiffs  there,  dereud»ctofthe 
and  that  by  writ  of  non  omittae ;  that  a  court  baron  of  the  manor  of  Derwent  '•p^*^*'** 
FcUa  has  been  held  immemorially  from  three  weeks  to  three  weeks,  at  which 
plaints  in  replevin  may  be  instituted ;  by  means  whereof,  the  right  of  granting 
replevins  belongs  to  the  earl,  who  has  not  made  any  default  of  replevin : 
that  the  sheriff  of  the  county  did  not  require  the  earl  or  his  steward  to 
replevy  the  goods  ;  and  that  tbe  goods  and  chattels  were  not  replevied  by 
any  authority,  except  by  the  sheriff,  out  of  bis  county  court ;  wherefore  the 
defendants  sold  the  goods  which  had  been  lawfully  distrained. 

Repiication^  admitting  so  much  of  this  plea  as  alleged  the  seisin  of  the 
earl ;  to  the  residue  of  it,  de  injurid. 

At  the  trial  before  Lord  Abingcr,  C.  B.  at  the  Cumberland  Summer  As- 
sizes, a  verdict  was  found  for  the  defendant  on  all  the  issues,  but  nominal 
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King*t  Bench,  damages  were  contingently  assessed  for  the  plaintiff*,  in  the  event  of  the 


Court  entering    judgment  for  him,  notwithstanding  the  verdict,   on   the 

MouMSBT      ground  of  the  ahove  plea  heing  insufficient,  as  not  shewing  any  such  ex- 

Dawson       elusive  franchise  as  would  properly  oust  the  jurisdiction  of  the  sheriff  to 

and  another,     grant  the  replevin.     R,  Alexander  having  obtained  a  rule  nisi  ont  his  point 

in  Michaelmas  term,  1835, 

Cresrwell  and  JV,  H,  Watson^  in  Hilary  term  last  (a)  (/mtoiry  20th),  shewed 
cause. — This  plea  is  good.  The  question  is,  whether  the  sheriff  had  any 
right,  unless  by  consent  of  the  lord,  or  in  default  of  his  bailiff,  to  grant  re- 
plevin of  goods  taken  within  the  manor.  At  common  law  the  sheriff  bad  no 
jurisdiction  to  grant  replevins  except  in  Court,  and  then  only  upon  writ  out 
of  Chancery;  and '<  if  goods  had  been  distrained  within  a  liberty  that  had 
return  of  writs,  he  could  not  enter  into  the  liberty,  but  was  driven  to  make  a 
warrant  to  the  bay  lie  of  the  liberty  to  make  deliverance  (b)'*  The  statute 
of  Marlbridge^  52  Hen.  8,  c.  21,  enlarges  his  power,  by  allowing  him  to  grant 
replevin  upon  plaint,  and  that  even  out  of  Court,  when  goods  have  not  been 
taken  in  any  liberty ;  but  the  statute  adds,  that  where  they  have  been  taken 
in  any  liberty,  ^'  et  balivi  libertatis  ea  deliberare  noluerint,  tunc  vicecomes  pro 
defectu  ipsorum  baUvorum  ea  faciat  deliberari,"  making  the  default  of  the  bailiff 
a  condition  precedent.  Now  here  the  bailiff  of  the  liberty  has  not  made 
default,  and  the  sheriff  therefore  had  no  right  to  replevy.  It  was  contended, 
on  moving  for  this  rule,  that  the  replevin  by  the  sheriff  was  valid,  although 
he  might  be  liable  at  the  suit  of  the  lord  for  replevying  without  a  non  onuttas  ; 
and  Darby  v.  Foxhy(c\  Com,  Dig.  Retom  (A),  and  Newland  v.  Ciyfe{d)i 
were  referred  to.  The  answer  is,  that  it  is  only  by  the  Statute  of  Marlbridge 
he  has  any  right  to  enter  a  liberty  («),  and  that  this  statute  does  not  confer 
such  right  on  him  until  after  default  made  by  the  bailiff  of  the  liberty.  It 
was  also  contended,  that  the  lord  cannot  grant  effectual  relief  in  cases  of 
wrongful  distress,  inasmuch  as  he  is  not  empowered  to  grant  replevins  out  of 
his  court,  which  are  only  held  at  intervals  of  three  weeks,  or  to  issue  a  writ 
of  second  deliverance ;  so  that  the  interposition  of  the  sheriff  is,  it  was  said, 
requisite  to  prevent  a  failure  of  justice.  It  is  true  that  in  Chapman  v. 
fVish{f)  some  objections  of  this  sort  were  taken  to  the  claim  of  cognisance 
made  by  the  University  of  Cambridge  in  a  case  of  replevin.  But  the  judg- 
ment of  the  Court  was  pronounced  against  the  claim  solely  on  the  ground  of 
a  variance,  and  supplies  no  confirmation  therefore  to  these  objections  ;  nor 
does  it  seem  to  be  settled  that  the  lord  has  not  jurisdiction  to  grant  a  writ  of 
second  deliverance  (g).  Hallet  v.  Byrt  (h),  deciding  that  the  Hundred  Court 
cannot  grant  replevin  out  of  Courts  does  not  impugn  the  franchise  set  up 
here,  which  assumes  no  such  privilege ;  and  in  Wilson  v.  Hobday  (i),  the 
Court  were  of  opinion  that  a  special  custom  authorising  the  Mayor  of  Can-- 
terbury  to  grant  replevins  might  well  be  supported,  although  there  was  a 
sheriff  of  the  same  city  and  county.     The  Statute  of  Marlbridge  gives  addi- 

(a)  Before  Lord    Denman,  C.  J.,    Wil-  (/)  Fitzgibbon,  153. 

liamtt  J,,  and  Coleridg;  J . ;  Littledale,  J,  (f  >  Bro.  Abr.  Cc^ntM nc«,  pi.  23. 

was  absent  from  illoess.  (a)  1  Lord  Rayro.  218 ;  S.  C.  diflereotly 

(b)  2  InsL  139.  reported  ia  5  Mod.  252 ;  Skin.  674 ;  2  Salk. 

(c)  1  Holle  Rep.  118.  580;  and  see  Bac.Abr.  Uqtievin{E). 

(d)  3  B.  &  Ad.  630.  (t)  4  Maule  &  Selw.  120. 

(e)  Fill.  Nat,  Brev,  158. 
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tional  powers  to  the  sheriff  of  the  county,  but  leaves  the  powers  of  the  lord     King*i  Bench, 
of  the  franchise  just  as  they  were. 

There  is,  at  all  events,  no  ground  for  this  action.  When  goods  are'dis- 
trained  after  replevin  by  the  sheriff,  a  writ  of  second  deliverance  should  be 
sued  out  by  the  plaintiff;  and  if  the  goods  be  eloigned,  a  writ  of  capias  in 
mikemam  is  the  proper  remedy. 

il.  Alexander  and  Wightman^  contrd, — A  prescriptive  right  must  always 
be  strictly  pleaded  and  strictly  proved.  The  Statute  of  MarWridge  was  a 
great  boon  to  the  community,  by  giving  them  a  right  to  replevy  before  the 
sheriff  upon  plaint  without  writ,  and  at  all  times,  whether  in  or  out  of  Court. 
One  of  the  great  grievances  which  the  legislature  meant  to  redress,  was  the 
dilatoriness  and  inefficiency  of  the  prescriptive  franchises  (a).  If  it  be 
necessary  that  some  default  be  made  by  the  bailiff  of  the  liberty,  before  the 
replevin  by  the  sheriff  of  the  county  can  be  justified,  the  total  incapacity  of 
the  lord  to  act  elsewhere,  or  at  any  other  time  than  at  his  three  weeks*  court, 
might  itself  be  treated  as  a  default.  His  inability  too  to  appoint  deputies, 
as  the  sheriff  may  under  1  &  2  Phillip  Sf  Mary,  s.  3,  to  break  into  buildings, 
as  the  sheriff  may  under  the  Stat,  of  fVestminsier  1 ,  in  order  to  deliver  cattle 
detained  under  distress,  or  to  grant  a  writ  of  second  deliverance,  are  defaults 
inherent  in  the  constitution  of  his  court.  This  inability  to  direct  a  writ  of 
second  deliverance  to  the  sheriff,  though  it  is  not  the  ground  upon  which  the 
claim  of  cognisance  was  disallowed  in  Chapman  v.  fVish  (6),  yet  is  much 
dwelt  upon  by  the  Court  as  well  as  the  counsel ;  and  it  is  laid  down  in  Draper 
Y.  Crowiher  (c),  that  claim  of  cognisance  should  not  be  allowed,  where  the 
consequence  would  be  a  failure  of  justice.  JViUon  v.  Hobday  {d)  does  not 
decide  that  the  lord  was  possessed  of  the  franchise  claimed  by  him  to  grant 
replevins,  but  simply  that  the  question  whether  he  has  such  franchise  or  not 
must  be  raised  on  the  pleadings. 

Bat  it  is  not  necessary  to  contend  that  the  Statute  of  Marlbridge  has 
taken  away  the  jurisdiction  of  Lord  Egremont ;  it  is  enough  to  shew  that 
the  sheriff  has  at  least  concurrent  jurisdiction  with  him  to  grant  rep/e- 
vint  in  all  cases,  although  he  may  not  make  deliverance  in  some  cases 
until  afler  default  made  by  the  bailiff  of  the  liberty.  The  distinction  is 
between  taking  replevin  of  the  goods  and  making  deliverance  of  them. 
The  sheriff  may  always  take  replevin,  although  he  may  not  at  once  deliver 
the  goods,  where  they  are  both  taken  and  impounded  within  the  liberty. 
Gilhtrt  on  Replevin,  p.  77,  observes,  «*  The  sheriff  having  thus  taken 
pledges,  &c.,  ought  forthwith  to  make  deliverance  of  the  goods  and  cattle 
distrained ;  but  if  the  distress  was  taken  tDUhin  the  liberty  and  impounded 
there,  the  sheriff  ought  first  to  issue  his  warrant  to  the  bailiff  of  the  liberty, 
having  return  of  writs,  to  make  deliverance."  This  passage  confirms  the 
distinction  taken ;  the  author  says  generally,  that  the  sheriff  may  "  take 
pledges,"  that  is,  make  replevin,  although  in  one  case  only  he  cannot  deliver 
in  the  first  instance.  But,  for  any  thing  disclosed  in  this  plea,  the  sheriff 
might  in  this  case  not  only  replevy,  but  deliver  the  distress,  without  any  previ- 
ous default  by  the  bailiff;  for  the  author  adds,  *'  And  by  this  act,  if  a  distress 
was  taken  out  of  a  liberty,  and  impounded  within  it,  the  sheriff  might  enter 
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the  liberty  without  any  previous  warrant  to  the  bailiff,  because  the  caption, 
which  is  one  of  the  points  complained  of  in  the  replevin,  was  in  the  county 
and  out  of  the  liberty."  It  may  be  inferred  from  diese  and  other  passages, 
and  also  from  2  Inst.  139,  that  the  sheriff  may  always  take  the  replevin,  and 
may  abo  enter  the  liberty  without  a  non  omitias  ckuse,  and,  without  previous 
warrant  to  the  bailiff,  make  deliverance  of  goods,  unless  both  the  points 
complained  of,  that  is,  both  the  taking  and  the  impounding,  have  occurred 
within  the  liberty.  This  plea  certainly  states  that  the  goods  were  taken 
within  the  liberty,  but  not  that  they  were  there  impounded  also  ;  and  there- 
fore no  warrant  to  the  bailiff,  even  to  deliver  the  goods,  was  necessary,  nor 
need  any  default  on  his  part  be  shewn  ;  and  even  if  the  goods  had  both  been 
taken  and  impounded  within  the  liberty,  the  replevin  of  them  by  the  sheriff, 
stopping  short  of  their  actual  deliverance,  was  perfectly  legal.  It  may  be 
observed  further,  that  it  is  quite  consistent  with  this  plea  that  the  sheriff  did, 
before  replevin,  send  his  warrant  to  the  bailiff  of  the  liberty. 

Lastly,  even  if  the  lord  were  the  proper  person  to  take  the  replevin  in  this 
case,  the  replevin  by  the  sheriff  is  not  void,  but  voidable  only.  This  ques- 
tion does  not  arise  between  the  lord  and  the  sheriff,  and  the  plea  does  not 
aver  that  any  notice  of  the  lord's  franchise  was  given  to  the  sheriff.  In  Fitz- 
Patrick  v.  Kelljf,  which  was  cited  in  argument  in  Rex  v.  Siobbs  (a),  it  was 
held,  that  although  an  arrest  by  the  sheriff  within  the  verge  of  the  palace 
was  a  contempt,  unless  he  acted  with  leave  of  the  Board  of  Green  Cloth,  yet 
that  the  arrest  was  not  void.  So,  as  to  an  arrest  by  the  sheriff  without  a 
non  omiitas  in  the  liberty  of  Maiden^  that  the  sheriff  might  be  liable  at  the 
suit  of  the  bailiff  of  the  liberty,  yet  that,  as  against  the  defendant,  the  arrest 
was  not  wrongful,  Piggott  v.  Wilkes  {b)  ;  and  in  Jackson  v.  Hunter  (c),  a 
bail-bond  given  to  the  sheriff  of  Durham,  under  a  writ  issued  immediately 
from  this  Court  to  him,  was  held  not  to  be  void. 

Cur,  ado.  vuit. 

Lord  Denman,  C.  J.  on  this  day  delivered  the  judgment  of  the  Court : — 
This  was  an  action  on  the  case  for  various  oppressive  and  irregular  proceed- 
ings in  taking  a  distress.  There  were  various  pleas.  The  jury  found  for 
the  defendants  on  all  the  issues ;  but  as  to  the  plea  pleaded  to  the  fourth 
count,  a  rule  was  obtained  and  argued  for  entering  judgment  for  the  plain- 
tiff, notwithstanding  the  verdict,  on  the  ground  that  the  plea  is  bad  in  law. 
The  grievance  set  forth  in  this  count  is,  that  the  defendants  sold  the  goods 
distrained  for  rent  due  in  respect  of  a  farm,  land,  and  premises,  after  the 
sheriff  had  granted  a  replevin  of  them  to  the  plaintiff.  The  plea  states  that 
the  farm,  land,  and  premises,  in  which  they  were  taken,  are  within  the  honor 
or  lordship  oi  Cockermouth,  and  that  Lord  Egremont,  as  lord  of  the  honor, 
had  cognizance  of  pleas  and  plaints  in  replevin  in  courts  baron  of  the  said 
honor,  holden  from  time  beyond  legal  memory,  from  three  weeks  to  three 
weeks,  where  plaints  in  replevin  may  be  instituted,  with  a  power  to  replevy 
and  grant  deliverance  of  goods  wrongfully  distrained  within  the  honor,  such 
as  the  sheriff  had  before  the  Statute  of  Marlbridge,  and  that  no  sheriff  might 
enter  the  said  honor  except  on  default  of  the  bailiff,  by  means  whereof  the 
right  to  grant  replevins  belonged  to  the  lord,  and  that  he  had  made  no  de- 
fault in  replevying  or  granting  deliverance  in  this  case ;  with  an  averment  that 
the  sheriff,  before  replevying,  did  not  request  the  lord  to  replevy  or  grant  de- 
(a)  3  T.  R.  740  (h)  3  B.  &  Aid.  602.  (6)  T.  It  71. 
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lirerance ;  and  that  the  sheriff  granted  the  replevin  out  of  his  County  Court.    King*t  Bench, 
The  validity  of  this  plea  was  argued  in  the  most  learned  and  elaborate  man- 
ner, but  rather  perhaps  as  between  the  sheriff  of  the  county  and  lord  of  the 
honor,  than  with  reference  to  the  litigating  parties.     The  plaintiff  contended 
that  the  whole  record  shewed  him  to  have  been  aggrieved  within  either  the 
first  or  the  second  clause  of  the  twenty-first  chapter  of  the  Statute  of  Marl^ 
bridge ;  the  former  providing  that  the  sheriff  may  deliver  goods  taken  and 
detained  after  plaint  levied,  if  they  are  taken  out  of  liberties ;  the  second, 
that  "  if  the  beasts  were  taken  within  any  liberties,  and  the  bailiffs  of 
the  liberty  will  not  deliver  them  (noluerint  ea  deliberate)^  then  the  sheriff,  for 
default  of  those  bailiffs,  shall  cause  them  to  be  delivered."    It  was  said  that 
the  plea  did  not  shew  the  goods  to  have  been  impounded  within  the  honor 
of  Cockermouth  ;  and  certainly  it  makes  no  direct  allegation  of  that  fact ;  but 
the  cause  of  complaint  being  the  sale  after  a  replevin  by  the  sheriff,  it  is 
sufficient  if  it  shews  facts  by  which  the  jurisdiction  of  the  sheriff  to  grant 
such  replevin  is  taken  away,  and  that  objection  to  the  sale  therefore  removed. 
The  plea  allies,  in  the  words  of  the  statute,  a  taking,  t.  e.  a  distraining 
within  liberties.     The  declaration  has  charged  no  wrongful  removal,  and 
we  think  therefore  that  the  place  of  impounding  has  not  been  made  material 
by  either  party.     The  taking  then  having  been  within  a  liberty,  the  sheriff 
acquired  from  the  statute  jurisdiction  to  replevy  in  the  event  there  described, 
t.  €,  if  the  bailiff  oi  the  honor  would  not  deliver  them ;  then  by  that  defect 
of  that  bailiff  the  sheriff  is  empowered  to  act.     But  can  we  say  that  the 
bailiff  in  this  case  would  not  deliver  the  cattle,  when  the  plea  states  that  the 
sheriff  had  not  required  him  so  to  do  ?     CoAre,  in  his  commentary  on  this 
chapter,  founding  himself  on  FUta's  authority,  expressly  says,  *'  that  in  such 
case  the  sheriff  ought  to  make  a  warrant  to  the  bailiff  of  the  liberty  to  make 
deliverance^  whereunto  if  he  make  no  answer^  or  returns  that  he  will  make 
no  deliverance,  or  the  like,  the  sheriff  may,  by  force  of  this  statute  and 
Westminster  Ist,  enter  into  the  liberty  and  make  deliverance."  This  refers  to 
the  17th  chapter  of  Westmnster  the  first,  which  enjoins  the  sheriff  to  employ 
force,  if  necessary,  for  rescuing  distresses  improperly  detained,  and  enacts  a 
severe  punishment  against  the  takers  ;  but  this  provision  is  also  made  to  take 
effect  afler  the  lord  or  taker  shall  be  admonished  to  make  deliverance  to  the 
sheriff.    It  seems  impossible  then  to  construe  the  word  noluerint  in  the  ordi- 
nary sense  of  a  mere  neglect  or  nonfeazance,  when  it  evidently  imports  re- 
fusal to  comply  with  a  demand.     Now  in  tliis  case  no  demand  was  made,  and 
we  might  propose  a  second  question,  of  what  default,  under  these  circum- 
stances, the  lord  of  the  liberty  can  be  deemed  guilty.     The  statute,  while  it 
represses  illegal  proceedings  in  the  owners  of  franchises,  recognises  and  pre- 
serves their  legitimate  rights  ;  and  it  would  seem  hard  to  charge  them  with 
default  where  they  proceed  with  all  due  diligence,  according  to  the  course 
and  practice  of  their  courts.     If,  however,  the  incapacity  to  administer  a 
remedy  as  speedily  as  the  common  law  would,  by  the  hands  of  a  sheriff,  can 
be  called  a  default,  there  can  be  no  grievance  in  any  particular  instance,  with- 
out its  being  made  to  appear  that  such  delay  has,  in  fact,  taken  place.     By  pos- 
sibility the  three  weeks'  court  might  have  been  held  immediately,  and  so  have 
enabled  the  lord  to  replevy  as  early  as  the  sheriff  could.     But  these  inquiries 
are  reaUy  out  of  the  present  case,  which  charges  the  landlord  with  oppres- 
sive conduct  in  selling  ai^er  replevin  granted,  but  does  not  shew  that  he 
ever  had  notice  that  it  was  granted.     It  was  indeed  argued  that  the  sheriff 
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King't  Bench,   may  possibly  have  sent  his  warrant  to  the  lord's  baili£fs,  (as  Coke  intimates  he 
ought,)  consistently  with  the  plea.    This  is  true  ;  but  that  fact  cannot  be  in* 
ferred  when  it  is  essential  towards  establishing  the  plaintiff's  case  of  griev- 
Dawson        ance ;  Still  less  should  we  be  justified  in  presuming  that  notice,  without 

and  aoother.  ^.|jich  the  sale  by  the  defendant  is  blameless.  The  grant  of  a  replevin  is  a 
matter  exclusively  between  the  ofHcer  who  grants  it  and  the  owner  of  the 
distrained  goods ;  if  the  distrainer  is  to  be  afiected  by  it,  he  must  receive 
notice  that  it  has  been  done.  Here  then  is  a  short  answer  to  the  plaintiff's 
case  on  the  count  under  consideration.  Perhaps  his  declaration  was  demur- 
rable for  not  averring  notice ;  the  want  of  it  might  have  been  pleaded,  and 
would  have  been  a  good  defence.  At  all  events,  when  the  record  fails  to 
show  that  the  sheriff,  who  was  not  originally  the  proper  officer  to  replevy, 
gave  the  defendant  notice  of  his  having  acquired  and  exercised  that  power, 
the  apparent  right  of  action,  whatever  it  may  have  been,  vanishes  from  the 
record. 

Rule  discharged. 


Tyson  v.  Smith. 

May  5th. 

A  custom  is  HPRESPASS  for  breaking  and  entering  the  close  of  the  plaintiff,  called 

Sdim!  ^' n^ihs  Roisley  Fair  Ground,  in  the  parish  of  Westward,  in  Cumberland.    Second 

wMUorsmaaor  plea,  that  from  time  whereof  &c.,  on  certain  days  in  each  and  every  year,  to 

iwd^fof  hoidhL  ^*^»  ^^  Monday  next  after  the  feast  day  of  Pentecost,  in  each  and  every  year, 

fw%  yearly,  to  and  afterwards  on  each  alternate  Monday  in  each  and  every  year,  until  the 

pilceposusod  ^^^^  oi  All  Soulsj  fairs  for  buying  and  selling  of  all  kinds  of  goods,  wares, 

tables  then  a  and  merchandises,  have  been,  and  of  right  ought  to  have  been,  and  still  of 

b«fore  the  first,  ^ght  ought  to  be  holdcu,  ou  the  commons  or  waste  grounds  of  the  manor  of 


Md  to  conunue  JVestword,  in  the  county  o£  Cumberland ;  that  is  to  say,  on  some  part  thereof 
soDRbie  tine  sftar  appointed  for  that  purpose,  from  time  to  time,  by  the  lord  of  the  said  manor 
&i^'?he'*"*i'n  ^^^  ^^^  '^™®  being.  And  that  from  time  whereof  &c.  there  hath  been,  and 
him  Uierefore  u,  of  right  ought  to  have  been,  and  still  of  right  ought  to  be,  an  ancient  and 
^*^'  laudable  custom,  that  every  liege  subject  of  this  realm,  exercising  the  trade 

of  a  victualler,  at  a  reasonable  time  before  the  Monday  next  after  the  feast 
day  of  Pentecost,  in  each  and  every  year,  hath,  during  all  the  time  aforesaid, 
been  used  and  accustomed  to  enter,  and  of  right  ought  to  have  entered,  and 
still  of  right  ought  to  enter,  into  and  upon  the  part  of  the  said  commons  or 
waste  grounds  of  the  said  manor,  lordship,  or  forest,  from  time  to  time  ap* 
pointed  for  holding  the  said  fairs,  by  the  lord  of  the  said  manor,  lordship,  or 
forest,  for  the  time  being,  and  for  the  more  conveniently  carrying  on  his  said 
trade  or  calling,  to  erect  a  booth  and  stall,  and  to  put  and  place  posts  and  tables 
there,  and  to  keep  and  continue  the  said  booth,  stall,  posts  and  tables,  so 
erected,  put,  and  placed,  from  thenceforth  until  a  reasonable  time  after  the 
last  of  the  said  fairs  so  as  aforesaid  holden  in  each  and  every  year  before 
the  Monday,  &c.  The  plea  then  proceeded  to  justify  under  this  custom. 
The  third  plea  varied  the  custom,  by  stating  the  lord's  right  to  a  compensa- 
tion of  2d.  from  every  victualler  availing  himself  of  the  custom. 
Replication,  traversing  the  custom. 

At  the  trial  before  Lord  Abinger,  C.B.  at  the  Cumberland  Summer  Assizes, 
1835,  a  verdict  was  ound  for  the  defendant.    In  the  following  Michaelmas 
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term,  Blackburne  obtained  a  rule  nisi  for  entering  up  judgment  for  the  plain- 
tiff, notwithstanding  the  verdict,  on  the  ground  that  the  custom  set  up  by  the 
defendant  was  invalid. 

Cftuwell  and  IVighlman,  in  Hilary  term  last,  {January  2Gth,)  shewed 
cause  (a). — The  custom,  on  which  the  defendant  relies,  is  valid  and  reason- 
able ;  but  a  custom  is  not  to  be  disallowed  as  a  matter  of  course,  even  where 
no  sufficient  reason  for  it  may  appear  at  the  present  day ;  per  Coke^  J.  in 
//»  V.  Gardner  {b).  In  that  case  a  custom  binding  the  resiants  within  the 
manor  to  grind  their  com  at  the  lord's  mill ;  and  in  Drake  v.  Wiglesworth  (c;, 
a  similar  custom,  with  a  payment  of  toll  also  for  grinding,  was  held  good.  In 
Cocksedge  v.  Fanshaw  (d)  it  appeared  that  the  corporation  of  London  had  a 
customary  duty  on  corn  imported,  from  which  freemen  were  exempt ;  and  it 
was  held  a  good  custom  that  factors,  being  freemen,  should  receive  to  their 
own  use  the  duty  arising  from  corn  consigned  to  them  merely  as  factors. 
The  Mayor  of  Northampton  v,  Ward{e\  Rex  v.  Burdett{f),  and  The  Mayor 
of  Norwich  v.  Sxoann  (g),  were  cited  when  the  present  rule  was  moved.  The 
doctrine  laid  down  in  the  first  of  those  cases,  that  the  right  to  attend  a  market 
does  not  involve  the  right  of  placing  a  stall  there,  cannot  be  disputed.  But 
£tf,  C.  J.  states,  that  this  latter  right  may  be  acquired  on  payment  of  a 
compensation.  Now  the  defendant's  third  plea  does  not  claim  this  right, 
except  on  the  customary  payment  of  Sd.,  and  is  therefore  supported  by  the 
above  authority.  Rex  v.  Burdett^f),  which  decides  only,  that  if  the  owner  of 
the  soil  of  a  market-place  covers  the  market-place  so  completely  with  stalls, 
that  the  market  people  are  obliged  to  use  them,  then  the  taking  stallage  by 
the  lord  for  the  use  of  them  is  extortion,  does  not  apply.  In  The  Mayor  of 
Norukh  v.  Swann  (g),  which  was  trespass  for  setting  tables  in  a  market-place, 
there  was  no  customary  compensation  upon  which  the  defendant's  claim  could 
rest.  The  principle  of  all  the  cases  on  this  part  of  the  subject  is  merely  that 
there  can  be  no  valid  custom  to  break  the  soil,  without  compensation  to  the 
owner  of  the  soil.  In  this  case  he  is  owner  of  the  fair  also,  so  that  no  objection 
can  be  taken,  that  by  the  custom  of  Borough-English  the  owners  may  be  two 
distinct  persons.  One  objection  to  this  custom  is,  that  so  many  victuallers 
might  crowd  into  the  market  as  to  exclude  from  it  the  owner  of  the  soil  and 
every  other  person.  Many  customs,  however,  have  been  allowed  which  were 
equally  unrestricted.  A  custom  for  all  the  inhabitants  of  a  town  to  dance  in 
a  particular  field,  is  good ;  so  for  all  persons  to  go  on  the  sea  shore  and  fish, 
or  to  dry  their  nets  on  land  adjoining  it  (A) ;  or  to  enter  a  port  and  to  load 
and  unload  their  cargoes.  Yet  if  all  the  persons  respectively  intitled  chose 
to  avail  themselves  of  theie  several  customs  at  the  same  time,  just  as  great 
inconvenience  would  follow  as  can  be  imagined  in  this  instance.  The  claim 
here  is  not  o{ profits  d  prendre^  but  simply  of  an  easement. 

Bkcklume,  Armstrong,  and  W.  H.  Watson^  contrd.— There  are  three  ob- 
jections to  the  custom  set  up.     First,  It  is  too  large  with  reference  to  the 


King*t  Bench. 


Tyson 

V, 

Smith. 


(a)  Befoie  Lord  Denman,  C.  J.,  WUUamt 
ana  CoUnJge,  Js. ;  LUtledale,  J,,  was  absent 
from  illness. 

(h)  2  Bobt  196. 

(e;  Willes,  654. 


VOL.  III. 


(d)  1  Doug.  119. 
(0  2  Str,  1238. 
(/)  1  Ld.  Rayro.  148. 
(g)  W.  Bl.  1116. 


CO 


Bro.  Abr.  Custom,  pi.  46. 
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number  of  persons  for  whom  it  is  claimed.  It  is  claimed  for  all  victttallers  in 
the  kingdom.  Now,  at  common  law,  the  trade  of  victuallers  was  open  to  any 
person ;  who  therefore  might  have  exercised  it  for  a  single  day,  and  for  the 
first  time  at  this  fair,  so  that  the  public  might  have  been  excluded  altogether. 
Rex  V.  Burdett{a)  shews  that  the  lord  may  be  indicted  for  extortion,  where 
he  allows  too  many  stalls  at  a  fair.  Yet,  if  this  custom  be  good,  too  many 
stalls  may  be  erected  against  the  will  of  the  lord,  and  a  responsibility  be 
thrown  upon  him,  from  which  he  cannot  screen  himself.  A  custom  cannot 
extend  to  all  persons  indiscriminately.  A  custom  for  all  the  inhabitants  of  a 
parish  to  play  at  lawful  games  in  the  close  of  A.  is  good ;  but  a  similar 
custom  for  all  persons  **  for  the  time  being  in  the  said  parish,"  is  bad :  litck 
V.  Rowling  (6).  Some  of  the  cases  put  on  the  other  side,  as  for  all  persons 
to  load  and  unload  in  a  port,  are  instances  of  rights  enjoyed,  not  by  custom, 
but  by  common  law.  To  an  information  for  lading  wine  in  a  foreign  ship, 
the  defendant  pleaded  a  licence  of  the  King  to  J.  S.  to  do  so,  that  such  a 
licence,  by  custom  of  merchants  throughout  £n^2aiul,  was  assignable,  and  had 
been  assigned  to  him  ;  and  '<  it  was  argued  for  law  that  a  man  cannot  pre- 
scribe custom  throughout  England^  for  if  it  be  throughout  England^  it  is  a 
common  law  and  not  a  custom"  (c). 

ISd.  This  custom  of  pickage  and  stallage,  involying  the  necessity  of  break- 
ing the  soil,  is  not  an  easement,  but  a  claim  of  profUt  d  prendre  in  akeno  toio, 
which  are  not  the  subject  of  custom.  In  the  passage  already  cited  from 
Brake's  Abr,  Custom^  pi.  46,  as  to  the  custom  of  drying  nets,  it  is  added,  that 
a  custom  to  drive  stakes  in  the  land  for  that  purpose,  is  bad.  One  great 
objection  to  such  a  right  as  the  subject  of  custom  is,  that  it  cannot  be  re- 
leased ;  Oaleward^s  case  (d), 

dd.  The  mode  claimed  for  its  enjoyment  invalidates  this  custom.  One 
victualler  might  set  up  a  stall  large  enough  to  cover  the  whole  fair.  Every 
claim  of  profiis  d  prendre  must  be  restrained.  A  plea  of  right  of  common, 
without  averring  that  the  cattle  were  levant  and  couchant,  is  bad  upon  general 
demurrer  (e)  ;  and  if  the  lord  approve  under  the  Statute  of  Mer/oa,  he  roust 
leave  sufficient  for  the  commoners.  There  cannot  be  a  good  custom  for  him 
to  grant  leases  of  the  waste  of  his  manor  without  restriction.  Badger  v. 
Ford  (/). 


Lord  Demmak,  C.  J.  in  this  term  {May  5th)  delivered  the  judgment  of 
the  Court. 

This  was  a  motion  for  arresting  the  judgment,  where  a  verdict  had  been 
found  for  the  defendant,  on  a  plea  which  set  up  a  custom  for  all  victuaUers 
to  erect  booths  on  the  locus  in  quo,  being  parcel  of  the  waste  of  a  manor, 
selected  by  the  lord  for  holding  fairs  yearly,  every  fortnight,  a  reasonable 
time  before  Monday  next  afler  the  feast-day  oi  Pentecost^  and  continue  them  so 
erected  until  the  feast  of  ^//  Souls.  The  defendant  claimed  as  a  victualler  a 
right  to  erect  such  booth,  and  keep  it  there  during  the  whole  period,  paying 
M,  to  the  lord. 

The  plaintiff's  arguments  to  shew  this  custom  was  bad  in  law,  resolved 
themselves  into  the  objection  that  it  was  too  large  and  indefinite,  as  admitting 


(a)  1  Ld.  Raym.  148. 

{b)  2  11.  Black. 393. 

(r)  Viner's  Abr.  Custom,  6,  p.  175. 


(d)  6  Rep.  59  b. 

(e)  1  VVros.  Saund.  28  a,  n.  4. 
(/)  3B.&Ald.  153. 
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all  victuallers,— an  undefined  body,  who  might  cover  the  whole  land  in  ques-    fi{ng*t  heneh. 
tion,  to  the  exclusion  of  the  plaintifFhimself,  and  all  others  wishing  to  attend        v^/W 
the  fair,  during  a  considerable  time  of  the  year.    But  in  the  absence  of  all         Tyson 
authority  we  are  of  opinion  that  the  custom  is  good.    The  description  of  a        SMiVa. 
victualler  is  sufficiently  definite,  and  the  attendance  of  that  class  of  persons 
at  a  fair  is  convenient,  or  rather  necessary,  for  the  refreshment  of  those  re- 
sorting to  it.     The  exclusion  of  the  owner  from  his  own  soil  may  certainly 
be  lawfiil  by  virtue  of  a  reasonable  custom,  and  the  exclusion  for  the  whole 
period  may  be  necessary  to  induce  the  victualler  to  bring  his  booth  to  a  spot 
possibly  so  distant,  that  frequent  removals  and  re-erections  might  reduce  his 
profits  to  nothing.    And  the  apprehension  that  the  resort  of  victuallers  may 
be  so  numerous  as  to  interfere  with  all  others  who  may  have  business  to 
transact  at  the  fair,  appears  to  us  altogether  unreasonable  and  extravagant. 
If  it  oottld  prevail,  it  must  indeed  extinguish  the  fair  itself,  to  which  all 
traders  of  every  class  may  resort  for  the  purpose  of  vending  their  wares, 
while  due  regard  to  their  own  interest  must  limit  their  actual  attendance  to 
such  a  number  as  appears  likely  to  have  a  fair  chance  of  trading  successfully. 

Rule  discharged. 


The  King  v.  Greene  and  others. 

JpHUSsil. 
JDLACKBURN  hvid  obtained  a  rule  nisi  for  a  mandamus^  commanding  the  TheioMrtionof 
defendants,  who  in  the  rule  were  styled  late  stewards  and  late  town-clerk  town  Ut  Schedule 
of  the  borough  of  Gateshead^  in  the  county  of  Durham,  to  deliver  up  to  the  AoftheMunicifMi 
council,  the  mayor  and  aldermen,  all  the  monies,  goods,  &c.  &c.  belonging  to  nu^prnamp- 
or  concerning  the  borough-holders  and  freemen  of  the  said  borough,  which  *>*»"  ^*^  »»^ 
were  in  their  possession  &c.  on  or  after  the  5th  of  June^  1835,  or  at  the  time  muoidpai  corpo- 
of  granting  the  rule.  ^^^^^^^  ^^^ 

Gateshead  is  one  of  the  places  named  in  Schedule  A  of  the  Municipal  Cor-  wui  not  act  upon 
poration  Act.   But  it  was  stated  by  the  affidavits  on  behalf  of  the  defendants,  {^t  ST^^e'IJ^^^^^ 
that  the  town  had  never  received  a  charter  of  incorporation,  and  that  the  by  hen  on  «m. 
only  corporations  which  had  ever  existed  therein,  were  granted  by  the  Bishop  ^*^'^^' 
of  Durham  for  the  time  being,  who  is  the  lord  paramount.     These  corpora- 
tions were  for  trading  purposes  only,  and  never  exercised  any  municipal 
powers.     The  borough-holders  and  freemen  were  the  owners  in  fee  of  cer- 
tain tenements,  to  which  they  were  admitted  at  the  court  of  the  lord  of  the 
manor  of  Gateshead,     There  was  no  election  of  freemen,  and  these  tene- 
ments were  descendible  or  alienable,  at  the  pleasure  of  the  tenant.     The  re- 
turning officer  for  Gateshead  was  appointed  by  the  sheriff.    It  appeared  from 
the  affidavits  on  the  other  side,  that  the  steward  received  a  copy  of  the 
Municipal  Reform  Act  froip  the  post-office  ;  that  the  councillors  were  elected 
under  it,  January  1836,  and  that  no  proceedings  have  been  commenced 
against  the  parties  elected.    The  present  application  was  on  behalf  of  the 
officers  elected  under  the  act. 

Sir  /.  Campbell^  A.6.  (with  whom  were  R.  Ingham  and  A»  J,  Stephens,)  was 
stopped  by  the  Court. 

u2 
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King*s  Bench,        Talfourd,  Serjt.  and  fVighlmmi,  in  support  of  the  rule,  contended,  that  as 

^^^v^i^        there  appeared  to  have  existed  from  ancient  times  corporations  possessing 

1  be  Kino       many  of  the  attributes  and  characters  of  a  municipal  corporation,  the  Court 

G  RUNS  and    ^^M  not  decide   on  affidavits  mere\y  thsit  Gateshead  was  no  corporation, 

otheis.         more  especially  since  it  had  been  acknowledged  as  such  in  schedule  A  of 

the  Municipal  Reform  Act. 

Lord  Denman,  C.  J.— The  insertion  of  Gateshead  in  the  schedule  to  the 
Municipal  Corporation  Act,  raises  a  presumption  that  it  possessed  a  munici- 
pal corporation.  But  that  presumption  is  rebutted  by  the  facts  stated  in 
the  affidavits.  And  since  no  answer  has  been  suggested  to  those  facts,  we 
should  not  be  justified  in  treating  Gateshead  as  a  borough,  by  granting  this 
mandamvs. 

Rule  discharged  (a). 

(a)  See  Rex  v.  White,2  Har.  &  Wol.  403. 


Ibbotson,  Bart,  and  Pollard,  v.  Fenton. 
The  Same  and  Bacon  v.  The  Same. 


May  6th.        rpHESE  were  two  actions,  one  on  a  bond,  the  other  in  covenant,  wherein 
»itiMg«nt"tiir  '^^  plaintiffs  having  obtained  verdicts  at  the  York  Summer  Assizes, 

raverMiofanout-  1835,  signed  final  judgment  2Gth  November  of  the  same  year.  No  execution 
j!lid^e!^for°pre-  wsue<l  against  the  defendant,  but  the  plaintiffs  proceeded  to  outlawry,  which 
samed  irreguiari-  ^as  Completed  2Gth  November ^  1836,  and  a  special  writ  of  capias  utlagaium 
qairing.  as  ITcon-  was  duly  issucd  and  returned  in  each  case.  The  same  year  the  defendant 
ditioD  of  the  came  in  to  reverse  the  outlawry,  but  it  did  not  appear  upon  what  grounds, 
derendant  abouid  In  MttYch  last  both  parties  attended  before  Lord  Denman,  C.  J.  at  chambers, 
Se  um«Tf\he"  ^^  ^  summons  taken  out  by  the  defendant.  The  plaintifis  were  willing  that 
Judgment.  the  Outlawry  should  be  reversed,  provided  they  were  paid  the  principal  and 

interest,  to  which  they  were  entitled  by  the  verdict,  the  costs  in  the  actions, 
and  in  the  proceedings  to  outlawry,  together  with  interest  upon  the  judg- 
ments up  to  the  time  of  payment.  The  defendant  objected  to  the  payment 
of  this  interest.  Eventually  it  was  arranged  that  the  interest  should  be  paid 
into  Court,  subject  to  the  event  of  an  application  to  the  Court ;  and  there- 
upon his  Lordship  made  an  order  for  the  reversal  of  the  outlawry  upon  the 
payment  of  the  amount  recovered,  damages  and  costs  in  the  actions,  as  tried 
on  the  final  judgments,  the  costs  of  the  proceedings  in  outlawry,  (without 
prejudice  to  their  continuance,)  and  the  payment  of  the  interest  into  Court, 
subject  to  the  application. 

The  master  ascertained  the  amount  of  interest,  which  was  paid  into  Court, 
and  the  defendant  paid  to  the  plaintiffs  the  other  sums,  pursuant  lo  the 
master's  taxation,  A  rule  nisi  having  been  obtained  by  the  plaintifis  for  the 
payment  of  this  amount  of  interest  to  them, 

Cresswell  now  shewed  cause. — Process  of  outlawry  is  in  truth  nothing  more 
than  a  proceeding  to  bring  a  party  into  Court,  and  make  him  do  the  act 
which  he  has  before  neglected  to  do.    Thus,  in  the  case  of  outlawry  on  mesne 
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process,  the  outlawry  is  reversed  upon  putting  in  bail.  If  the  exigent  pro- 
ceed after  final  judgment,  the  debt  and  costs  only  must  be  paid  (a).  It  is 
true,  that  if  on  a  writ  of  error  the  judgment  be  affirmed,  interest  is  allowed ; 
but  that  is  on  the  ground  that  there  is  a  new  judgment. — [^UttledaU^  J. — And 
that  is  done  by  virtue  of  the  statute  3  Hen.  7,  c.  lO.J  There  exists  no  au- 
thority in  the  Court  to  prescribe  terms  upon  which  the  outlawry  shall  be 
reversed ;  the  statute  4  &  5  ^.  <$*  M.  c.  18,  ss.  3  and  4,  enables  a  party  to 
appear  by  attorney,  in  cases  of  outlawry,  for  the  purposes  of  its  reversal,  and 
directs  the  sheriff  to  discharge  the  party  arrested,  upon  an  engagement  by  an 
attorney  to  appear  and  reverse  the  outlawry. — IPaitesan,  J. — I  know  of  no 
act  of  parliament  that  gives  a  right  to  reverse  an  outlawry,  except  for  irre- 
gularity. The  proceedings  in  outlawry  generally  arc  irregular,  because  they 
are  not  had  recourse  to  till  after  the  party  has  left  the  kingdom,  and  that 
constitutes  an  error  in  fact.  The  statute  referred  to  allows  a  party  to  appear 
by  attorney,  which  he  could  not  do  before,  but  it  gives  him  no  more  power 
to  reverse  the  outlawry  than  he  had  previously.]  If  the  Court  has  no  power 
inherent  in  itself  to  reverse  the  outlawry,  it  is  difficult  to  understand  how 
it  can  do  so  by  consent,  but  if  they  have  such  power,  then  by  analogy  to 
the  practice  in  mesne  process,  this  outlawry  should  now  be  reversed  without 
any  further  psLymenU-^Coleridge,  J . — The  cases  are  not  analogous;  in  mesne 
process,  after  reversal,  the  action  goes  on  ;  but  here,  if  the  outlawry  be  re- 
versed, the  plaintiff  can  never  recover  his  money.]  There  is  no  reason  why 
a  party  should  be  in  a  better  condition  by  issuing  process  of  outlawry,  than 
he  otherwise  could  have  been.  He  could  not  have  recovered  this  interest 
under  any  other  form  of  proceeding ;  if  the  Court  can  prescribe  such  terms, 
they  must  have  authority  to  prescribe  any  terms  whatever. — [^Coleridgef  J. — 
On  what  do  you  found  the  power  of  the  Court  to  reverse  the  outlawry  ?] 
On  the  ground  that  the  outlawry  has  discharged  the  duty  for  which  it  issued. 
The  debt  and  costs  have  been  paid. 


King*t  Bench, 

Ibbotson,  Bart, 
and  Poll  A  BO 

V, 
FlNTON. 

The  Same  and 
Bacon 

«• 
Same. 


J.  Baiflcy,  contr^. — The  parties  have  agreed  to  refer  this  question  to  the 
equity  of  the  Court.  It  is  only  by  indulgence  that  an  outlawry  can  be  re- 
versed on  motion ;  and  there  are  many  cases  where  the  Court  has  refused 
such  indulgence,  and  driven  the  party  to  his  writ  of  error.  The  defendant 
ought  not  to  be  in  a  better  condition  by  reason  of  his  own  delay  ;  Campbell 
V.  Dolby  (6).  In  Vin,  Abr.  tit.  Interest,  there  are  several  cases  collected, 
in  which  the  Courts  have  allowed  interest.  It  may  be  recovered  on  a  judg- 
ment of  a  Court  of  Equity,  Brawn  v.  Barkham  (c),  Godfrey  v.  H^aUon  {d).  In 
Bonn  v.  Dalxell  (e).  Lord  Tenierden  held  that  interest  might  be  recovered  on 
an  Irish  judgment.  There  is  nothing  in  this  case  from  which  the  Court  will 
pronounce  that  the  proceedings  have  been  irregular. 


Lord  Dkkuan,  C.  J. — If  the  practice  of  the  Court  had  ever  been  to  allow 
interest  upon  the  reversal  of  an  outlawry,  no  doubt  the  plaintiffs  would  be 
entitled  to  it;  but  the  practice  has  always  been  otherwise,  and  has  now  be-* 
come  so  inveterate  that  we  cannot  interfere  with  it.  Upon  this  motion  we 
must  presume  irregularity  in  the  outlawry;  the  same  rule  must  therefore 


(a)  Tidd'a  Prac.  tit.  Oatlawry. 
(6)  3  Bar.  1420. 
(c)  I  P.  Wins.  66f . 


(d)  3Atk.6l7. 
(<)  M,&M.228. 
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JTtit^'i  Bench.    goTem  US  in  reversing  it  as  if  there  had  been  {yrooeedings  in  error;  and  we 

,     ^'^^^^^      cannot  attach  any  conditions  to  the  reversal. 
iBBonoN,  But  *^ 

and  PoLLAEo 

».  LiTTLEDALE,  J. — These  parties  have  not  been  precluded  from  recovering 

'^^^*       this  interest ;  they  might  have  done  so  had  they  chosen  to  bring  an  action  on 
Md^BlTcwr      t'jc  judgment,  M*Clure  v.  Dunkin  {a).    The  recovery  of  it,  therefore,  de- 
V.  pends  upon  the  nature  of  the  proceedings  taken,  and  I  am  of  opinion  that  we 

should  Act  in  direct  contravention  of  the  established  practice  of  the  Court,  if 
we  allowed  interest  on  the  present  occasion.  The  stat.  3  Hen.  7,  c.  10, 
confirmed  by  19  Hen.  7,  c.  20,  provides,  that  where,  after  error  brought,  the 
judgment  is  affirmed,  the  plaintiff  shall  recover  his  costs  and  damages  for  the 
delay,  and  under  that  act  the  interest  has  been  held  to  be  recoverable.  Here 
the  exigent  must  have  been  on  a  ca.  so.  on  the  judgment,  and  had  the  defend- 
ant appeared  before  the  return  of  the  exigent,  he  could  only  have  been  compel- 
led to  pay  the  debt  and  costs.  I  can  have  no  doubt  that  if  error  had  been 
brought,  these  proceedings  would  have  been  found  to  be  erroneous,  and 
then  they  would  have  been  reversed  upon  the  same  terms.  Sach  lias  always 
been  the  practice,  and  we  cannot  now  alter  it  by  adding  other  terms. 

Pattesok,  J. — We  cannot  introduce  a  new  practice.  The  Court  never 
makes  a  party  pay  interest  on  the  reversal  of  outlawry  after  final  judgment. 
Of  course,  in  case  of  mesne  process,  that  could  not  be  done,  because  it  would 
be  prejudging  the  question  in  the  cause. 

CoiBEiDOBi  J.  concurred. 

Rule  discharged. 

(a)  1  East,  436. 


The  King  v.  Ricketts. 

April  2iit.  t-H*r%         n  ' 

A  writtftf  MitfK-  |§^^  ^'  Po^^^K  in  Michaehnas  term,  had  obtained  a  rule  to  quash  a  writ  de 
l!!^t  bHd^fMed        contumace  capiendo,  issuing  upon  a  significavit  from  the  Arches  Court  of 

to  Uie  sheriff  of  Canterbury  t  for  irregularity,  with  costs.     The  rule  was  obtained  before  the 

wL*h  ib?|«^i  return-day,  and  the  defendant  was  not  in  custody.     The  writ  was  as  fol- 

coDtumariout  is       loWS  l"— 
described  io  the 

•ddre^d^'ioiho*^  "  ^^  ^''^^^^  Term,  in  the  sixth  year  of  the  reign  of  King  William  the  Fourth, 
sheiiff  of  aooUier        "  Herefordshire.    Our  lord  the  king  hath  sent  to  the  sheriff  of  Herefordshire  his 

^X"cou?t**wiii  ^"^^  ^^^  '"  ***^*®  ^®^^^'  *^*^  '^  ^°  ^^y*  WiUiam  the  Fourtli,  by  the  grace  of  God, 
quwhitonmo-  *fc.  To  the  sheriff  of  Here/wrfsAftrf,  greeting.  Sir  John  Nicholl,  Knight,  doctor  of 
****"•  laws,  official  principal  of  the  Arches  Court  of  Canterburjf  lawfully  constituted,  hath 

signiBed  to  us  that  one  Thomas  Bourke  RickettSf  Esq.  of  the  parish  of  PresteigHj  in 
the  county  of  Radnor,  is  manifestly  contumacious,  and  contemns  the  jurisdiction  and 
authority  of  the  law  and  jurisdiction  ecclesiastical,  in  not  obeying  the  lawful  com* 
mands  of  the  said  Sir  John  Nic/ioll,  Knight,  the  judge  of  the  said  Court  lawfiilly 
authorized,  contained  in  a  certain  monition  duly  issued  under  the  seal  of  the  said 
Arches  Court  of  Canterbury^  bearing  date  &c.,  and  which  was  personally  served  upon 
the  said  Thomas  Bourke  Ricketts  the  15th  day  of  Ju/y  following,  and  returned  to  the  said 
Court  with  a  certificate  of  the  due  execution  thereof,  and  an  affidavit  as  to  the  truth 
of  such  certificate ;  whereby  the  said  Thomas  Bourke  Ricketts  was  monbhed  peremp- 
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tofiljr  and  personally  to  pay,  or  cause  to  paid  to  John  Sodenhamf  R  L^  J.  A.  P.»  and 
W.  H^  or  to  their  proctor,  the  sum  of  55^  15«.  4(l.y  at  vrhich  sum  the  costs  incurred 
in  the  said  ArcMa  Court,  on  the  part  and  behalf  of  the  said  John  Bodenham,  &c. 
were  taxed  and  moderated,  together  with  the  expense  of  the  said  monition,  on  a  day 
and  hour  long  passed,  under  pain  of  the  law  and  constraint  thereof;  and  which  moni- 
tion issued  in  a  certain  cause  or  business  of  appeal  and  complaint  of  nullity  lately 
depending  before  the  said  Sir  John  NichoU,  Knight,  the  judge  aforesaid,  between  the 
said  Thomas  Bourke  Rkketts,  the  party  appellant  and  complainant  in  the  said  cause, 
on  the  one  part,  and  the  said  John  Bodenham^  &c.  on  the  other  part ;  and  which  in 
the  first  instance  thereof  was  a  cause  of  subtraction  of  church-rate  or  church-rates, 
promoted  and  brought  by  the  said  John  Bodenham,  &c.  against  the  said  Thomas 
Bma^ke  Ricketi$  in  the  Epkeopal  and  Consistory  Court  of  Hereford ;  nor  will  he 
submit  to  the  ecclesiastical  jurisdiction.  But  forasmuch  as  the  royal  power  ought  not 
to  be  wanting  to  enforce  such  jurisdiction,  we  command  you  that  you  attach  the  said 
Thomas  Bonrke  Ricketts  by  his  body,  until  he  shall  have  made  satisfaction  for  the  con- 
tempt. And  how  you  shall  execute  this  our  precept  notify  to  us  on  &c.,  wheresoever  we 
shall  then  be  in  England,  and  in  nowise  omit  this ;  and  have  you  there  this  writ.  Wit- 
ness ourselves  at  Westminster  &c.  And  be  it  known,  that  the  said  writ,  on  Mon^ 
day  the  9th  day  of  May,  in  the  same  term,  before  our  said  lord  the  King  at  West- 
minster,  was  delivered  of  record  to  the  sheriff  of  Herefordshire^  to  be  executed  in  due 
form  of  law/' 
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King's  Bench, 
The  Kino 

V. 

RrcxETts. 


The  objections  to  the  writ  were,  that  it  was  not  in  the  form  prescribed  by  the 
statute  (a),  being  directed  to  the  sheriff  o£ Herefordshire  instead  of  the  sheriff  of 
Radnorshire,  of  which  county  the  defendant  was  described  to  be  ;  second,  that 
it  did  not  appear  on  the  face  of  the  writ  that  the  Ecclesiastical  Court  had  any 
jurisdiction,  as  the  writ  did  not  state  that  the  church-rate  in  dispute  was  above 
10/. ;  that  the  writ  proceeded  on  the  commands  of  the  official  principal  of 
the  Court  of  Arches  having  being  disobeyed,  whereas  the  defendant,  under 
the  act  giving  an  appeal  from  the  sentence  of  a  bishop  to  the  archbishop, 
was  only  bound  to  obey  the  commands  of  the  official  principal  of  the  Arch- 
bishop of  Canterbury  (b),  and  although  these  two  offices  happen  to  be  united 
in  the  same  person,  that  circumstance  is  accidental,  and  cannot  supply  the 
patent  want  of  jurisdiction. 

Sir  /.  Campbell,  A.  G.  (c)  now  shewed  cause.  The  previous  proceedings 
relative  to  this  case  are  reported  in  1  Har,  ^  Wol,  64.  Since  then  it  has  been 
necessary  from  lapse  of  time  to  sue  out  fresh  writs.  The  Court  of  Chancery 
decided  that  the  previous  writ,  which  is  the  same  with  the  present,  was  re- 
gular. The  party  can  now  avail  himself  of  nothing  which  is  not  on  the  face 
of  the  writ.  No  facts  are  here  brought  forward  upon  affidavit,  as  in  Rex  v. 
Blake  (d).    Forms  given  in  the  schedule  of  an  act  are  directory  only,  not 


(a)  53  Geo,  3,  c.  127,  in  the  schedale,  of 
whieh  the  following  fonn  is  given : — **  George 

he.    To  die  sheriff  of ,  greeting.    1  he 

hath  signified  to  us  that ,  of , 

in  your  county  of  -— -•«  is  mamfettly  conta- 
nMcipQt,«nd  contemns  the  jarisdiction  and 
authority  [here fully  state  the  non-appearance, 
diiobadienee,  together  with  the  eornmande  dis- 
obeyed, or  the  contempt  in  the  face  of  the 
Canrt,  as  the  case  may  be,']  nor  will  he  snb- 
mit  to  the  ecclesiastical  jurisdiction.  We  com- 
mand yoa  that  yon  attach  the  said  — >  by 


his  body,  until  he  shall  have  made  satisfac- 
tion for  the  said  contempt ;  and  how  you  shall 

eiecute  thii  our  precept,  notify  unto  , 

ond  in  nowise  omit  this,  and  have  you  there 
this  writ.  Witness  ourself  at  Westminster, 
the  ^—  day  of  ——,  in  the  —  year  of  our 
reign." 

h)  24  Hen.  8,  c.  12. 

ic)  Before  Lord  Denman,  C.  J.  Paileson 
and  Coleridge,  Js. 

(d)  2  B.  £c  Ad.  139. 
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King'i  Bench, 


The  Kino 

V, 
RlCEKTT»» 


obligatory.  In  filling  up  the  blank  lefl  for  the  residence  of  the  party  in  the 
form  of  a  capias,  given  in  the  Uniformity  of  Process  Act,  it  is  not  necessary 
that  such  residence  should  be  in  the  county  of  the  sheriff  to  whom  the  writ 
is  directed  ;  Rof/e  v.  Swann  (a).  The  writ  can  only  authorise  the  sheriff  to 
take  a  party  within  his  bailiwick ;  if  the  party  be  not  within  it,  therefore,  he 
cannot  be  arrested,  but  if  he  came  within  it,  the  sheriff  would  no  doubt  have 
authority  to  take  him  wherever  hb  residence  might  be. 

Sir  F.  Pollock  and  J.  fV.  Smith,  contrd.  This  writ  is  not  the  same  as  that 
with  respect  to  which  there  has  been  a  decision.  It  differs  from  it  both  in 
form  and  substance.  But  even  if  it  had  been  the  same,  still  in  favour  of 
liberty  it  is  open  to  the  defendant  to  take  these  objections  to  it  when  after- 
wards discovered.  The  statute  requires  that  the  writ  should  be  "  in  the  form 
to  this  act  annexed ;"  that  amounts  to  a  peremptory  enactment,  and  is  the  same 
as  if  it  had  said  '*  shall  be  in  these  words."  And  even  if  this  be  a  variance 
in  form  only,  still  it  is  fatal.  In  Hannah  v.  Wyman  (6),  Parkcy  B.  says, 
where  there  is  an  express  enactment  that  a  particular  form  shall  be  adopted, 
a  deviation  from  that  form  has  been  held  to  be  fatal.  There  are  many  cases 
which  establish  the  same  principle  with  equal  strictness;  Rtx  v.  Jeffries (c), 
Davison  v.  Gill{d),  Goss  v.  Jackson  (e)^  Rex  v.  Milverton  (/),  Rex  v.  Mid- 
dlesex (g).  By  the  form  in  the  schedule  the  party  to  be  taken  is  spoken  of  in 
the  writ  to  the  sheriff  as  ** ,  of ,  in  your  county  ;**  and  the  import- 
ance of  that  restriction  is  obvious,  because  the  writ  contains  no  further  re- 
strictions as  to  the  bailiwick  of  the  sheriff.  Therefore  if  the  form  used  were 
good,  the  sheriff  would  by  it  be  authorised  to  take  a  party  out  of  his  county. 
"  Of  such  a  place,"  must  necessarily  be  construed  to  mean  who  resides  at ; 
Yardlcy  v.  Jones  (A). 

Cur,  adv.  vult. 


Lord  Denhak,  C.  J.  this  term  delivered  the  judgment  of  the  Court. — 
This  was  a  writ  de  contumacc  capiendo  on  the  significavit  of  Sir  John  NichoU. 
Several  objections  were  taken  to  the  writ,  on  which  a  rule  nisi  was  obtained 
to  quash  it.  As  we  are  of  opinion  that  one  of  these  objections  is  fatal,  it  is 
not  necessary  to  notice  the  others.  The  writ  was  directed  to  the  sheriff  of 
Herefordshire,  and  it  recites  a  significavit  that  Thomas  Bourke  Ricketts,  of 
Presteign,  in  the  county  o^  Radnor,  is  contumacious,  and  commands  the  sheriff 
to  attach  him  by  his  body.  The  form  of  the  writ  is  given  in  the  schedule  to 
the  statute  53  Geo,  3,  c.  137,  and  which  writ  is  directed  by  the  statute  to  be 

in  that  form,  is  "  To  the  sheriff  of ,  greeting.     The hath  signified 

to  us  that of ,  in  the  county  of ,  is  manifestly  contumacious," 

&c.    The  form  of  the  significavit  is  given  in  the  same  schedule,  and  notifies^ 

*•  That  one  ,  of ,  in  the  county  of ,  hath  been  pronounced 

contumacious,  &c."  It  is  plain,  therefore,  that  the  statute  intends  that  the 
writ  should  be  directed  to  the  sheriff  of  that  county  of  which  the  party  is 
described  to  be  in  the  significavit ;  that,  in  the  present  case,  would  be  tlie 
sheriff  of  Radnorshire,  and  it  is  the  more  necessary  that  the  form  should  in 


(a)  1  M.  &  W.  306,  per  Parke,  B. 
(6)  3  Dowl.  P.  C.  673;  5.  C.  1  Gale, 
105;2C.  M.ficR.239. 
(c)  4  T.  R.  767. 
Cd)  1  East.  64. 
(e)  3  Eiip.  198. 


(/)  2  Har.  &  Wol.  434  j  S.  C.  1  Nev.  fie 
Per.  179. 

(g)  2  Har.  &  Wol.  407;  5.  C.  1  Ner.  & 
Per.  92. 

(h)  1  Har.  &  Wol.  332. 
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this  respect  be  adhered  to,  because  neither  in  the  form  given  by  the  schedule    King's  Bench. 
nor  in  the  actual  writ  in  this  case,  are  the  words  '*  if  he  shall  be  found  in        ^«^v-^ 
your  bailiwick/'  or  any  equivalent  words,  to  be  founds  except  the  words  *'  in      '^**«  ^'"^ 
your  county,"  which  are  in  the  form  given  by  the  schedule,  but  which  are      Ricketts. 
different  in  this  writ.     On  this  ground  we  think  that  the  writ  must  be 
quashed. 

Rule  absolute  (a). 

(a)  See  the  two  following  cases. 


The  King  v.  Ricketts. 

April  27tk, 
A  RULE    had  also  been  obtained  to  quash  the  following  writ  de  con-     Awrit^cMMK- 
tumace  capiendo^  upon  a  signiGcavit  from  the  Hi^k  Court  of  DeUgaies,  riUng'a^igi^fica- 
against  the  same  defendant,  who  was  not  in  custody.  vit  i>y  *»•  <ieie- 

gates  notil^lng  a 
disobedience  to 

**  Of  Easter  Term,  in  the  sixth  year  of  King  William  the  Fourth.  tlie  order  of  tkrte, 

"  Herefordshire.    Our  lord  the  king  hath  sent  to  the  Sheriff  of  Herefordshire  his  ^^^^  wU?  *Sm1i 

writ,  &c.     Wiliiam  tlie  Fourth,  &c.    To  the  Sheriff  of  Herefordshire,  greeting.    John  it  on  motion. 

Daubeny  and    Thomas  Blake  respectively,  doctors  of  laws,  judees  amongst  others  .  Q««««. j"****'*" 

11  ..  11  •  ••ji^oii.the  ugnificavit 

delegate  respectively  appointed  under  a  certain  commission  under  the  Great  Seal  of  tauMi  not  expreu- 
Great  Britain,  bearing  date  the  2d  day  oi  June,  in  the  year  of  our  I^rd  1832,  have  ly  »tate  that  a 
signified  to  us,  that  one  Thomas  Bourke  Ricketts,  of  the  parish  of  Presteign,  in  your  ^^u™*in**the  * 
county  of  Hereford,  Esq.,  is  manifestly  contumacious  and  contemns  the  jurisdiction  and  cause,  and  timt 
authority  of  the  law  and  jurisdiction  ecclesiastical,  in  not  obeying  the  lawful  commands  ^?  j"dge»  sipm- 
(topay  or  cause  to  be  paid  to  John  Bodenham,  R.  L,,J,  A.  P.,  and  W.  H.,or  to  their  gate«  under  Uiat 
proctor,  the  sura  of  2 13/.  16«.,  being  the  amount  of  costs  on  their  behalf,  duly  taxed,  pur-  commiMion. 
suant  to  a  monition  duly  issued  under  seal  of  our  High  Court  of  Delegates,  and  duly 
and  personally  served  on  him  the  said  Thomas  Bourke  Ricketts,  Esq.,  and  returned  to 
our  said  High  Court  of  Delegates,  with  certificate  and  affidavit  of  the  execution  thereof,) 
of  the  said  John  Daubeny  and  o(  Joseph  Phillimore,  nnd  of  the  said  Thomas  Blake, 
doctors  of  laws,  judges  delegate  (amongst  others)  respectively  appointed  under  the 
said  commission,  and  lawfully  authorised,  by  not  paying  or  causing  to  be  paid  to  the 
said  John  Bodenham,  &c.  or  to  their  proctor,  the  said  sum  of  213/.  16s.,  according  to 
the  tenor  of  the  said  monition,  on  a  day  and  hour  now  long  past,  in  a  certain  cause 
or  business  of  appeal  and  complaint  of  nullity  from  the  Arches  Court  qf  Canterbury, 
promoted  and  brought  by  the  said  Thomas  Bourke  Ricketts,  Esq.,  the  party  appel- 
lant and  complainant,  on  the  one  part,  and  the  said  John  Bodenham,  &c.,  the  parties 
appellate  and  complained  of,  ou  the  other  part,  and  which  Wris  originally  and  in  the 
first  instance  a  certain  cause  of  subtraction  of  church-rates  depending  in  the  Consis- 
torial  Court  qf  Hereford,  promoted  and  brought  by  the  said  John  Bodenham,  &c., 
churchwardens  of  the  parish  of  Presteign,  in  the  counties  of  Radnor  and  Hereford, 
diocese  of  Hereford  and  province  of  Canterbury,  against  the  said  Thomas  Bourke 
Ricketts,  Esq.  a  parishioner  and  inhabitant  of  the  said  parish.    Nor  will  he  submit 
to  the  ecclesiastical  jurisdiction.     But  forasmuch  as  &c.,  we  command  you,  &c."  | 

The  proceedings  were  originally  in  the  Diocesan  Court,  for  non-pay- 
ment of  costs  in  the  High  Court  of  Delegates.  The  objections  made  to  this 
writ  were,  1st,  that  it  did  not  appear  on  the  face  of  the  writ  that  the  church- 
rate  in  question  was  one  over  whicb  the  Ecclesiastical  Court  had  jurisdiction; 
2Qd,  that  the  significavit  did  not  shew  that  the  judges  delegate.  Dr.  Daubeny, 
Dr.  PhUUmrcj  and  Dr.  Blake,  were  delegates  in  this  cause  at  all;  drd,  that 
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King's  Bench,  admitting  them  to  be  bo,  it  did  not  appear  that  they  had  authority  to  make 

v^\^^        tlie  commands  therein  stated,  without  the  concurrence  of  the  other  judges 

The  King      delegate  ;  4th,  that  the  writ  stated  that  the  i^^peal  to  the  delegates  was  from 

RicwTTs.      *''®  ^rckta  Court  of  Canterbury,  whereas  the  29  Hen.  8,  c.  12,  s.  7,  gives  no 

appeal  from  that  court  to  the  delegates,  but  to  the  archbishop  only. 

Sir  J,  CampbeU^  A.  G.  now  shewed  cause  (a). — With  respect  to  the  second 
objection,  it  does  not  appear  on  the  face  of  the  writ  that  the  doctors  had  no 
authority ;  on  the  contrary,  it  is  alleged  that  they  had.  If  the  defendant 
wishes  to  contest  this  point,  he  should  do  so  in  the  same  manner  as  was  done 
in  the  case  of  Rex  v.  Blake  (6).  There  the  affidavit  shewed  that  there  was  a 
quorum  clause  in  the  commission,  and  that  it  wai&  necessary  all  should  join,  and 
that  only  two  had  joined.  This  Court  will,  where  it  can,  presume  that  all 
has  been  done  rightly.  These  delegates  were  appointed  under  Z5  Hen.  6, 
c.  1 9,  s.  4,  whidi  act  does  not  require  any  particular  number  to  be  appointed. 
There  is  nothing,  therefore,  to  shew  that  they  acted  unlawfully.  It  is  not 
necessary  to  set  out  the  commission^  and  the  significavit  follows  the  form 
prescribed  by  55  Geo,  S,  from  which  it  does  not  appear  necessary  to  recite 
the  circumstances  giving  the  authority. 

Sir  F.  Pollock  and  J.  W.  Smith,  contrd. — Upon  the  face  of  the  writ  there 
is  nothing  to  shew  even  that  this  commission  issued  in  the  suit  in  question, 
or  to  connect  it  with  this  cause.  It  is  true,  the  writ  says  they  inquired,  but 
not  that  they  were  authorised  to  do  so,  nor  to  sit  as  a  court  of  appeal  in  this 
case  at  all.  Upon  the  face  of  the  writ  it  is  quite  possible  that  these  three 
learned  doctors  were  not  delegates  in  this  cause.  They  may  have  meddled 
with  what  was  not  their  business,  as  one  doctor  was  held  to  have  done  in  Rex 
V.  Blake  (6).  These  are  not  regular  Courts,  like  those  of  common  law,  sit- 
ting continually,  but  are  created  for  the  occasion ;  and  all  the  delegates  must 
concur,  unless  it  appear  from  their  commission  that  a  certain  number  only 
are  authorised  to  act  alone.  The  presumption  is,  that  the  concurrence  of  all 
is  necessary.  Lord  Coke^  Second  Institute,  p.  380(5);  Djfer,  6ft.  a.  (c),  are 
authorities  on  this  point.  The  presumption  is,  not  that  all  things  are  done 
rightly,  but  rather,  in  favour  of  liberty,  that  all  things  are  done  irregularly 
in  proceedings  of  this  nature.  Regina  v.  Hill(d),  Com.  Dig.  Excommenge- 
ment  (B  4),  and  the  authorities  there  given,  shew  that  the  writ  de  excommu- 
nicato capiendo,  which  stands  on  the  same  footing  as  this,  is  never  favourably 
regarded.  Rex  v.  E\/re{e)  and  Rex  v.  Bugger  (J)  are  to  the  same  effect. 
But  the  present  is  not  a  case  where  even  a  favourable  presumption  could 
avail.  The  words  of  the  statute  are  express,  that  the  judge  or  judges  whose 
commands  have  been  disobeyed  should  signify.  Here  part  of  them  only  have 
signified :  the  statute  therefore  not  having  been  complied  with^  the  objection 
must  prevail. 

Cur,  adv.  vult. 
Lord  Denman,  C.  J.  in  this  term,  delivered  the  judgment  of  the  Court.— 


(a)  May  27th,  car.  Ix>rd  Denman,  C.  J., 
LitlUdale,  Patteson,  and  Coleridge.  3s. 
(6)  2  B.  fie  Ad.  139. 
(c)  In  the  marginfl^  aoto  to  Mi*  Vaillant's 


edition,  various  aathorities  are  cited. 
(d)  1  Salk.  294. 
(0  2  Str.  1067. 
(/)6  3,acA,791. 
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This  writ  ]^inst  the  same  party  as  in  the  last  case,  is  on  a  signiflcavit  by    Xing*t  Bench. 

iwro  (amongst  others)  under  a  commission  of  delegates.     Several  objections        v-nr^ 

also  Were  taken  in  this  case;     It  may  admit  of  much  doubt  whether  the  first      'I'^e  Kiko 

blank  in  the  form  in  the  schedule  is  properly  filled  up,  so  as  to  shew  that      RiciijTs. 

tbere  was  any  commission  of  delegates  at  all:   but  the  next  objection, 

namely,  that  the  significavit  is  by  two,  notifying  a  disobedience  of  the  lawful 

order  of  three,  is  clearly  fatal.     The  statute  53  Creo.  3,  c.  1S7|  s.  1,  enacts, 

"that  it  shall  be  lawful  for  the  judges  or  judge  whose  lawful  orders  have  not 

been  obeyed,  to  pronounce  the  party  contumacious,  and  to  sijgnify  the  same." 

It  is  clear  under  this  enactment  that  all  the  judges,  whose  orders  have  not 

been  obe3red,  must  certify ;  and  even  if  the  commission  authorised  two  to 

certify  that  the  orders  of  three  had  been  disobeyed  (which,  however,  does 

not  appear  in  this  case  one  way  or  the  other),  it  would  be  difficult  to  say 

that  such  authority  could  prevail  contrary  to  the  words  of  this  statute ;   for 

this  reason  we  are  of  opinion  that  the  writ  must  be  quashed. 

Rule  absolute  (a), 
(a)  See  the  preceding  and  the  following  case. 


The  Kino  v.  Hewitt,(A) 
Same  v.  Same. 

T  fV.  SMITH,  on  the  28th  of  May,  had  obtained  rules  nisi  to  quash  two  j.  a  writtf^ron. 
*  writs  de  conlumace  capiendo,  issued  against  the  defendant  on  significavits  j",!J!JIj"to',[jfe* 
from  the  Dean  of  the  Arches,  for  disobedience  of  monitions  directing  pay-  shenffofone 

.      *    <|.  county,  and  re- 

ment  of  alimony.  ^irt„g .  significa. 

One  of  the  writs  was  returnable  the  first  day  of  Trinity  term ;  the  other  vit,  wherein  the 
the  last  day  of  the  same  term.     The  writs  were  directed  to  the  sheriff  of  srribe/w  now  or 
Notiingkamskire,  The  objection  to  them  was,  that  the  significavits  recited  in  i»eretofore  of  the 
the  writs,  described  the  defendant  as  /.  H,,  now  or  heretofore  of  the  parish  another  county,  is 
of  Orpington,  in  the  counttf  of  Kent,    The  defendant  was  in  custody.  ^*^'  The  Court 

uill  quash  such 

Sir  W.  W.  FoileH  shewed  cause.— (The  Court  expressed  an  opinion  that  J;fo^e\^,«°rn 
the  objection  taken  to  the  writ  was  a  valid  one.)     Assuming  that  to  be  so,  day.  and  win  not 
still  this  application  is  improperly  made;  this  Court  possesses  no  authority  anTwho*haI been 
to  deal  with  these  writs  till  after  their  return  ;  up  to  that  period  the  jurisdic-  «rre»tcd  upon  it 
tion  over  them  belongs  exclusively  to  the  Court  of  Chancery,  whence  they  ^ai^corput, 
issue.     Moreover,  since  the  defendant  is  in  custody,  the  present  course  is  at 
all  events  irregular.     He  ought  to  have  sued  out  a  writ  of  habeas  corpus,  on 
the  return  of  which  he  would  have  been  discharged;  Rex  v.  Dagger  (c).   Such 
has  always  been  the  practice. 

Sir  F,  Pollock  and  /.  W.  Smith,  contrd, — The  jurisdiction  of  this  Court 
commences  as  soon  as  the  writ  is  inrolled^  it  then  becomes  a  record  of  the 
Court ;  that  must  be  done  before  delivery  to  the  sheriff.  In  Rex  v.  Ricketts(d), 

(6)  This  case  was  not  argued  and  decided  till  Trinity  term,  bnt  is  inserted  here  from  its 
connection  with  the  subiecl-matter  ef  the  two  preceding  cases, 
(c)  5  B.  &  A.  791.  (d)  Ante,  294. 
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King*s  Bench,    the  tnotion  was  made  before  the  return-day  and  no  objection  was  taken.     In 

^^'^■^        Rexv.  Blake  (a)  the  objection  was  taken  without  effect.     The  Court  will  not 

The  Kino      drive  the  defendant  to  the  expense  of  suing  out  a  habeas  corpus,  the  result  of 

Hi^^iTT.       which  must  be  the  same  as  may  be  attained  by  the  present  motion.     There 

Same         ^"  ^^  more  reason  for  compelling  the  present  defendant  to  sue  out  a  habeas 

corpus  than  any  other  defendant  in  custody  under  an  irregular  ca,  sa.    (They 

were  then  stopped  by  the  Court.) 

Per  Curiam  (6).— We  are  all  of  opinion  that  this  rule  must  be  made  abso- 
lute. 

Rule  absolute  (c). 


Same. 


(«)2  1 
(b)U 


!  B.  &  Ad.  1S9. 

Lord  Denman,  C.  J.,  LUtledale,  PattetoHt  and  Coleridge,  Js. 
(c)  See  the  two  preceding  cases. 


In  re  Gompertz. 


April  21th, 
1.  The  Mimhal 


"MT  H.  WATSON  had  obtained,  in  Trinifi/  term,  1836,  a  rule  calling  upon 
hrfs no ruth^'ty*  *   ^^^M  Gompertz,  a  prisoner,  and  the  Marshal  of  the  Marshalsea,  to 

Mof  the  rok^to  '**®^  ^^"*^  ^^'y  ^'  ^'  should  not  be  deprived  of  the  rules,  and  confined 
pruonen  confined  within  the  walls  of  the  King*s  Bench  prison.  It  appeared  from  the  affidavits 
buch  ^n^Z^e  ^^  which  the  rule  was  obtained  (rf),  that  H.  G.  was  in  custody  in  execution,  on 
can  only  be  grant-  detainers  at  suit  of  several  persons,  and  upon  six  attachments  issuing  from 
opon^ iMipeSS'^'  the  Court  of  Exchequer  in  Equity,  five  being  for  contempt  of  Court  in  not 
■ppiicnuou  for  paying  costs,  the  sixth  for  contempt  in  not  putting  in  an  answer  to  a  bill.  That 
s.  u'shetiDg  ^«  ^*  ^^  living  within  the  rules  in  an  expensive  style,  and  had  been  seen  at  the 
mute  against  m  Epsom  raccs ;  that  the  Marshal,  on  being  requested  to  confine  him  in  the  walls, 
may  be  fijed  up  to  ^^d  replied  that  H.  G,  had  paid  a  large  sum  to  enjoy  the  rules,  and  that  the 
ten  days  before      Marshal  afterwards  had  procured  a  certificate  of  the  prisoner's  ill  health. 

the  term,  wben        ™,,  ^,..  .<i«  ...    .*^,  ,,, 

cause  is  actually  The  affidavits  m  answer  negatived  the  expensive  living,  and  stated  that  the 
t*he  roie*iSij"haU  ^^^^^^  ^f  H.  G.  required  the  benefit  of  the  rules,  and  that  he  had  given 
been  often  en-  security  to  the  Marshal  to  a  large  amount.  They  also  stated  two  instances 
*'•'  '  of  the  allowance  of  the  rules  to  prisoners  for  contempt  of  the  Court  of  Chan^ 

eery  in  not  appearing  and  not  answering.  The  rule  had  been  enlarged  suc- 
cessively to  Michaelmas,  Hilary,  and  Easter  terms.  The  affidavits  in  answer 
were  filed  at  different  periods  up  to  January t  1837. 

Piatt  now  shewed  cause  for  Ganipertz.  This  Court  will  take  cognizance 
of  the  conduct  of  the  Marshal,  as  relating  to  the  custody  of  the  prisoner, 
upon  those  proceedings  only  which  have  issued  out  of  this  Court.  The  con- 
tempts have  not  been  committed  in  any  matter  connected  with  this  Court, 
the  indulgence  granted  cannot  therefore  be  referred  to  them,  and  can  only 
be  considered  upon  the  same  footing  as  that  granted  upon  ordinary  occasions, 
with  respect  to  which  the  Court  never  interferes,  because  the  Marshal  is  him- 
self responsible.  Neither  is  there  any  general  rule,  that  persons  confined  for 
contempts  must  necessarily  be  confined  to  the  walls  ;  that  has  been  assumed 
on  the  authority  of  the  case  of  Landen  Jones  (e),  but  Hall  v.  Arnold  (/)  shews 

(d)  These  aflSdavits  were  not  sworo  ai  io  any  proceedings,  nor  entitled  at  all. 

(e)  2  Str.  817.  (/)  2  P.  &  R.  709. 
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that  the  Marshal  is  not  gnilty  of  any  dereliction  of  duty  in  allowing  the  rules    King's  Bench, 
to  a  prisoner  in  ill  health,  even  though  confined  for  contempt.     And  such        v^s/«^ 
appears  to  have  been  the  practice  on  other  occasions.   {^fVaison  here  objected  In  « 

to  any  reference  to  affidavits  not  filed  before  Michaelmas  term. — Littledale,  J. 
Affidavits  may  be  filed  up  to  ten  days  before  the  term,  when  cause  is  actually 
shewn ;  such  has  always  been  the  practice  where  a  rule  has  been  enlarged.] 
If  it  be  the  duty  of  the  Marshal  to  confine  the  prisoner  to  strict  custody,  he 
may,  on  granting  indulgence,  be  called  on  to  pay  those  costs  in  respect  of 
which  the  contempt  has  been  committed ;  if  he  be  not  liable  to  pay  such 
costs,  it  follows  that  he  has  done  nothing  wrong  in  granting  indulgence. 

Enemies^  for  the  Marshal. — By  a  rule  o^  Hilary  term,  28  Choi*  2,  1676,  it 
is  ordered,  **  That  the  Marshal  of  the  Marshalsea  of  this  Court  for  the  time 
being  do  not  permit  any  person  whatever,  remaining  in  his  custody  on  any 
action,  or  in  execution,  or  for  any  contempt  whatsoever,  detained  within  the 
said  prison,  or  within  the  liberty  of  the  rules  of  the  said  prison,  to  go  out  of 
the  said  prison  or  the  liberty  aforesaid,  without  a  special  rule  of  this  Court 
in  that  behalf  first  had  and  obtained,  upon  the  peril  that  may  ensue."  That 
is  the  latest  rule  on  the  subject ;  it  certainly  was  contemplated  by  the  framers 
of  this  rule,  that  persons  detained  for  contempt  might  be  permitted  to  go 
out  of  the  walls.  The  Marshal  seems  to  have  the  same  degree  of  discretion 
intrusted  to  him,  with  respect  to  persons  confined  on  one  ground  as  on  ano- 
ther ;  and  any  act  of  the  Court  abridging  his  exercise  of  that  discretion,  may, 
by  diminishing  the  amount  of  his  fees,  be  the  cause  of  very  great  loss  to 
him. 

IV.  H,  Watson^  in  support  of  the  rule. — The  rule  quoted  shews  plainly 
both  the  nature  of  the  Marshal's  duties,  and  in  what  way  he  has  violated 
them.  He  ought  not  to  have  permitted  this  indulgence  except  under  the 
sanction  of  a  special  rule,  as  was  done  in  Rex  v.  Bennett  (a).  This  applica- 
tion was  made  on  two  grounds:  1st.  That  the  prisoner,  being  confined  for 
contempt,  a  matter  which  cannot  be  measured  by  money,  had  no  right  at  all 
to  the  rules.  2nd,  That  the  behaviour  of  the  prisoner  amounts  to  an  abuse  of 
the  rules. 

A  prisoner  guilty  of  a  contempt  is  not  entitled  to  the  rules ;  he 
is  confined  for  the  purpose  of  punishment,  as  a  prisoner  confined  for  a 
criminal  transaction  (&).  The  case  of  I^anden  Jones  (c)  is  likened  to  that  of 
Captain  Hayes^  who  was  imprisoned  for  forgery.  Hall  v.  Arnold  (d)  is  an 
authority  in  favour  of  this  motion,  for  the  same  doctrine  is  there  admitted, 
both  in  argument  and  by  the  Court.  In  re  Bryant  (e),  the  Court  acted  on 
the  same  principle,  and  a  rule  to  deprive  a  prisoner^  for  contempt,  of  the 
rules  was  made  absolute.  In  the  Courts  of  Equity  the  rule  is  the  same ;  a 
prisoner  for  contempt  in  not  doing  any  thing  which  cannot  be  done  by  ano- 
ther, as  for  not  putting  in  an  answer,  is  held  not  to  be  entitled  to  the  rules. 
This  practice  is  extended  also  to  contempts  for  other  causes,  as  appears  from 
the  following  extract  from  the  Registrar's  book :  **  Goodwin  v.  Baynes,  4  June, 
1741.     Prisoner  in  the  Fleet  for  non-payment  of  money  ;  prisoner  had  been 


(a)  4  D.  &  R.  832.  (d)  2  D.  &  R.  709. 

' ' '  Tidd,  337.  (e)  Supplied  by  the  oflSccr  of  the  Court. 

2  Str.  817. 
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King*s  Bsneh,    frequently  out  of  the  rules  out  of  term  time.     Ordered,  by  the  Lord  Chan- 
''^/^        cellor,  that  he  be  confined  a  dose  prisoner  within  the  walls/'    There  is  an 
Q^'^^  anonymous  case  in  Bamardistan,  374,  which  is  to  the  same  effect ;  all  that 

appears,  from  the  instances  of  the  opposite  practice,  is  simply  that  the  pri- 
soners were  allowed  the  rules,  but  we  do  not  know  under  what  circumstances. 
As  to  the  second  ground  upon  which  this  application  was  made,  the  cir- 
cumstances of  this  case  shew,  that  the  indulgence  was  not  granted  because  of 
illness ;  but  if  it  were,  the  Marshal  is  not  the  proper  person  to  decide  upon 
the  sufficiency  of  this  ground  for  indulgence. — {Coleridge,  J. — What  is  to  be 
done  if  the  illness  occurs  during  the  vacation  ?]— A  single  judge  might  then 
relieve.  The  case  of  Ruthven  v.  Brown  (a)  shews  that  the  rules  are  not  to  be 
allowed  to  prisoners  for  the  purpose  of  their  indulging  in  dissipation  and 
amusement. 

Elderton  confirmed  the  statement  made  as  to  the  practice  observed  in  the 
Equity  Courts,  and  stated  that  the  Lord  Chief  Baron,  on  application,  stated 
that  he  should  have  acted  on  it,  had  the  prisoner  been  confined  in  the  Fleet. 

Lord  Dbnman,  C.  J. — I  feel  desirous  to  place  this  case  upon  a  broad  and 
distinct  principle.  Whatever  may  be  the  degree  of  liberty  with  which  pri- 
soners may  be  indulged,  who  are  confined  merely  for  the  non-payment  of 
money,  I  think  no  inference  can  be  drawn  firom  that  in  lavour  of  extending 
the  same  privileges  to  persons  who  in  some  sort  must  be  considered  as  cri- 
minals. This  prisoner  being  confined  for  contempt  of  Court  must  be  consi- 
dered as  guilty  of  misconduct  of  a  criminal  nature ;  and  I  think,  therefore, 
that  the  Marshal  is  not  justified,  of  his  own  authority,  in  granting  him  any 
indulgence.  In  the  case  of  Sir  Watkin  Leaes^  the  indulgence  does  not  seem 
to  have  been  opposed,  or  no  doubt  the  Court  would  have  decided  as  they  do 
now.  I  do  not  enter  into  any  particulars  of  the  prisoner's  behaviour,  which  is 
said  to  amount  to  an  abuse  of  the  indulgence.  I  decide  the  case  on  the  broad 
and  general  ground,  that,  under  the  circumstances,  the  Marshal  had  no  au- 
thority whatever  to  grant  him  the  indulgence. 

LiTTLEDALE,  J. — There  is  a  great  difference  between  prisoners  confined 
for  mere  non-payment  of  money,  and  those  confined  for  a  contempt.  The 
treatment  of  the  first  having  for  its  object  merely  to  procure  payment,  may 
very  properly  be  made  the  subject  of  pecuniary  arrangement ;  the  treatment 
of  the  other  class  of  prisoners  stands  on  a  very  different  principle  ;  they  are 
confined  by  way  of  punishment,  an  object  not  to  be  measured  by  money, 
and  as  to  which  the  Marshal  has  no  means  of  deciding.  I  think  that  such 
parties  ought  to  be  confined  to  the  walls^  unless  this  Court,  upon  application, 
think  proper  to  grant  any  indulgence.  The  rule  of  Ckas,  2  has  no  applica- 
tion ;  it  merely  refers  to  day-rules,  and  makes  no  distinction  whether  a  party 
be  within  the  walls^  or  within  the  rules  merely. 

PattssoHs  J* — I  think  the  rule  of  Choi.  2  does  not  apply.  In  Tidd's  Prac, 
the  distinction  is  taken  between  prisoners  for  contempt  and  other  prisoners ; 
and  it  is  laid  down  that  the  former  cannot  enjoy  the  benefit  of  the  rules,  un- 
less upon  cause  shewn  to  the  Court.    Hall  v.  Arnold  (b)  stands  upon  quite  a 

(a)  2  Car,  8c  Pay.  636.  (6)  2  D.  &  R.  709. 
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difierent  footing.    I  quite  concur  in  what  has  been  already  said,  a  party    Kmg*$  Btadb. 
confined  for  a  contempt  ia  confined  as  a  criminal.  Wn^v 


In  re 

GOMPERTZ. 


CoLsainoB,  J. — The  caae  resolves  itself  into  a  short  point,  whether  the 
Marshal  or  the  Court  is  to  decide  as  to  the  propriety  of  granting  indulgence 
to  a  prisoner ;  that  may  be  settled  by  reference  to  the  object  for  which  he  is 
confined.  The  object  may  be  either  safe  custody  merely,  or  partly  safe  cus- 
tody, and  partly  punishment.  This  prisoner  was  confined  for  the  latter  object, 
tlie  Marshal  therefore  had  no  authority  to  decide. 

Rule  absolute. 


Terry  r.  Parker, 

j^SSUMPSIT  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange  ac-     ,^  ^^^ 

cepted  by  one  Twist.  The  declaration  averred,  that  the  defendant  never,  a«*inst  the  drawer 
from  the  time  of  drawing  the  bill  until  it  became  due,  had  any  effecU  in  the  hands  "^J^l^^^  whrhw 
of  the  acceptor,  nor  had  reasonable  grounds  to  expect  that  7\ptsl  would  pay  the  n«vei,  between 
bill  upon  presentment,  and  had  not  sustained  any  damage  by  reason  of  its  i^g  ^^\\  ^^' 
non-presentinent  on  the  day  when  due,  or  by  want  of  notice  of  such  present-  »««  coming  to  m*. 
ment  and  the  dishonor.      The  declaration  also  averred  a  presentment  after  in"iie'hwids  of^ 
the  day  on  which  the  bill  had  become  due,  that  the  acceptor  refused  to  pay,  »[»•  ■<*n>t«rs— 
and  notice  to  the  defendant  of  such  presentment  and  dishonor.      [Ihere  ment  to  the  ac 
were  also  other  counts,  which^  as  well  as  the  subsequent  pleadings  relating  to  ^^  ^^  """*" 


them,  are  immaterial.] 

The  defendant  pleaded,  that  at  the  time  of  making  the  bill  one  PuUen  was 
liable  to  the  defendant  to  the  amount  of  the  bill,  and  that  there  were  various 
money  transactions  between  Fullen  and  the  acceptor,  upon  which  the  acceptor 
was  indebted  to  PuUen^  whereupon  PuUcn  requested  the  defendant  to  draw, 
and  the  acceptor  to  accept  the  bill,  and  that  the  defendant,  believing  that 
the  acceptor  would  upon  due  presentment  pay  the  bill,  did  draw  upon  him 
the  said  bill,  and  that  Tnnst  accepted  it,  on  account  of  the  liability  of  the 
said  PulUn  to  the  defendant.  The  plea  then  averred,  that  the  bill  was  not 
duly  presented,  whereby  the  defendant  is  lijcely  to  lose  the  amount  for  which 
the  said  Pullen  was  liable  to  him. 

Repiicaiion,  that  Pidien  was  not  liable  to  the  defendant ;  that  defendant  did 
not  draw,  nor  the  acceptor  accept  the  bill  on  account  of  such  liability. 

At  the  trial  before  AUUnon  B.  at  the  York  Spring  Assizes,  1837,  it  was 
admitted  that  the  bill  was  not  presented  on  the  day  when  it  was  due,  and 
there  was  no  proof  of  any  presentment  afterwards.  But  it  was  contended, 
that  as  this  was  an  accommodation  acceptance,  no  presentment  was  neces- 
sary.   Verdict  for  the  plaintiff. 

Cretnoell  this  term  (a)  moved  to  set  aside  the  verdict  and  enter  a  nonsuit, 
or  for  a  new  trial,  or  in  arrest  of  judgment,  on  the  ground  that  the  declaration 
had  admitted  that  there  had  been  no  due  presentment.— The  ground  pn 
which  a  presentment  in  the  first  insUnce  to  an  acceptor  is  necessary,  is,  that 
the  contract  made  by  pther  parties  to  a  note  is  ox\\y  ponditional  upon  a  failure 

(a)  Aprn  20,  before  Lord  Denman,  C.  J.|  PatUsan  and  CoieHdgt,  Js. 
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iiri'n|;*f  Bmeh,    to  pay  by  the  acceptor.    The  Courts  have  always  regretted  the  existence  of 


exceptions  to  this  general  rule,  because  an  inquiry  is  thereby  involved  into 
Tbrry  ^y^^  particular  circumstances  of  each  case.  It  is  not  here  contended  that 
Pabkkr.  notice  of  non-payment  of  an  accommodation  bill  is  required ;  that  has  already 
been  decided  to  be  unnecessary ;  Bickerdike  v.  Boliman  (a),  Walv^y  v.  St. 
Qu'mtin  (6).  But  no  case  has  gone  the  length  of  saying  that  due  presentment 
is  unnecessary  in  such  cases.  The  questions  are  quite  different.  In  De 
Berdt  v.  Atkinson  (c),  the  Court  seems  to  have  considered  that  it  was  neces- 
sary.— IPattesonf  J. — That  case  is  against  you ;  the  Court  there  held,  that 
presentment  on  the  second  day  was  sufficient,  but  here  it  is  contended  thaC 
no  presentment  at  all  is  necessary.] — ^The  decision  can  hardly  be  supported, 
because  it  seems  to  suppose  that  presentment  is  not  necessary  in  the  case  of 
insolvency,  which  it  certainly  iB(d)  ;  and  the  reason  given  is,  that  possibly  the 
friends  of  an  insolvent  might  pay  the  bill  for  him.  The  same  reason  is  appli- 
cable in  the  present  case. — [Lord  Deitnuin,  C.  J. — In  BouUbee  v.  Stubbs  (e), 
it  is  laid  down  that  the  bankruptcy  of  the  acceptor  does  not  do  away  with 
the  necessity  for  notice.] — In  Hoplty  v.  Dufrcsne  (/),  an  action  brought  by 
the  indorsee  against  the  indorser  of  an  accommodation  bill.  Lord  EUenborough 
nonsuited  the  plaintiff*  because  it  had  not  been  duly  presented. 

Cur*  adv,  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. — The 
question  in  this  case  is,  whether  want  of  effects  in  the  hands  of  the  drawee 
excuses  the  holder  of  a  bill  of  exchange  from  the  necessity  of  presenting  the 
bill  for  payment,  as  well  as  of  giving  notice  of  dishonor  to  the  drawer. 
Many  cases  establish  that  notice  of  dishonor  need  not  be  given  to  the 
drawer  in  such  a  case,  and  the  reason  assigned  is,  because  he  is  in  no  respect 
prejudiced  by  want  of  such  notice,  having  no  remedy  against  any  other  party 
on  the  bill.  This  reason  equally  applies  to  want  of  presentment  for  pay- 
ment, since  if  the  bill  was  presented  and  paid  by  the  drawee,  the  drawer 
would  become  indebted  to  him  in  the  amount  instead  of  being  indebted  to 
the  holder  of  the  bill,  and  would  be  in  no  way  benefited  by  such  present- 
ment and  payment.  No  case  directly  in  point  seems  to  have  been  decided. 
The  case  of  De  Berdt  v.  Atkinson  (c)  was  an  action  on  a  promissory  note  against 
the  payee  and  indorser,  who  had  lent  his  name,  knowing  that  the  maker  was  in- 
solvent ;  and  it  was  held  that  he  was  not  discharged  by  the  note  not  having 
been  presented  till  the  day  after  it  was  due,  and  notice  of  dishonor  not 
having  been  given  for  several  days.  But  that  case  can  hardly  be  supported, 
inasmuch  as  the  defendant  was  not  the  party  for  whose  accommodation  the 
note  was  made ;  on  the  contrary,  he  lent  his  name  to  accommodate  the  maker. 
Neither  is  the  case  of  Hopley  v.  Dufresne  (/)  an  authority  the  other  way  ;  for, 
although  that  was  a  case  of  an  acceptance  for  the  accommodation  of  the 
defendant,  Lord  EUenborough  nonsuited  the  plaintiff*,  because  the  bill  was  pre- 
sented to  the  acceptor's  bankers  after  banking  hours ;  yet  that  nonsuit  was  set 


(a)  1  T.  R.  - 
(6)  1  B.  &  ] 
(e)  2  H.  BI. 


.  405.  («)  18  Vc8.  jnn.  21  ;  and  see  Rohde  v. 

;  P.  652.  Proctor,  4  B.  &  C.  517,  and  ErparU  Roftfie, 

I.  336.  1  Mont.  &  Mac.  430. 

(d)  See  Itutsel  v.  Langitaffe,  Doug.  515  j  (/)  15  East,  275. 
Esdaile  ▼.  Siwerby,  11  East,  114. 
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on  the  ground  of  there  being  evidence  of  a  subsequent  waiver,  and  the  point  King^i  Bench, 

whether  the  drawer  was  entitled  to  object  to  the  want  of  due  presentment  >^^^^^ 

was  not  determined.     It  appears  to  us,  that  the  same  reason  applies  to  want  Tkrhy 

of  presentment  as  to  want  of  notice  of  dishonor,  and  therefore  that  the  Paukeu. 
same  rule  ought  to  prevail  with  respect  to  want  of  effects  operating  as  an 
excuse,  and  the  rule  to  arrest  judgment  must  be  refused. 

Rule  refused. 


Saxon  v.  George  Castle  the  Elder,  George  Castle  the 
Younger,  and  Thomas  Browne. 

May  Ut, 
fJASE,  for  a  malicious  arrest,  tried  before  Lord  Denman,  C.J.  at  the      in  mi  action  on 
London  adjourned  sittings  after  Trinity  term,  1835.     Verdict  for  the  ou*  a*cl  «N,*»nd* 
plaintiff.     The  declaration  stated,  that  an  action  was  brought  by  the  defend-  "«TMi«no  "'* 

1  1    •      •*¥»•        1       I'll        •«•»     r%  t*  r        1  ■  •   1  •  plainiiff  for  mora 

ants  agamst  the  plamtiff  m  the  Sheriffs  Court  ol  London;  which  action  was  money  tiinn  um 
settled  upon  the  plaintiff  in  this  action  srivins  a  warrant  of  attorney  to  have  **"**•  ""'  *«nK>f 

•     J  1  •  1  •        •        1       r^  r»    w- .      1       r*        f  •"  avprmrnt  of 

judgment  entered  up  agamst  him  m  the  Court  of  Kings  Bench,  to  secure   maiire  m  the  de. 
payment  of  18/.  (by  four  equal  payments)  and  the  costs,  within  four  days  oIT  amTt  oHud^^ 
after  the  taxation  of  them  by  the  master  ;  on  default  of  payment,  judgment  mint. 
to  be  entered  up  for  the  whole  or  any  part  due.     The  declaration  further 
stated,  that  although  at  the  time  of  the  grievance  only  a  part,  to  wit,  \2l, 
then  remained  due,  and  although  the  costs  had  not  been  taxed,  the  defend- 
ants '*  wrongfuliy  and  injuriously*  caused  a  ca.  sa,  to  be  issued  to  levy  62L  1 2s., 
with  expenses  &c.,  which  writ  the  defendants  wrongfully  and  injuriously 
delivered  to  the  sheriff,  who  thereupon  arrested  the  plaintiff,  &c. 

The  defendants  pleaded,  1  st,  the  general  issue,  on  which  issue  was  joined ; 
and  secondly,  that  at  the  time  when  &c.,  the  costs  &c.  had  been  taxed  at 
44/.  12«.,  making,  together  with  18/.  then  due  according  to  the  warrant  of 
attorney,  the  sum  of  621.  }2s. ;  whereupon  the  same  remaining  unpaid,  the 
defendants,  more  than  four  days  after  the  taxation,  caused  the  ca,  sa.  to 
issue,  &c. 

Replication,  de  injurid. 

At  the  trial  it  appeared  that  the  defendant  Brorwne,  on  the  7tli  of  December, 
1893,  attended  before  the  master,  as  attorney  on  behalf  of  the  other  defend- 
ants, in  order  that  the  costs  might  be  taxed.  No  person  attended  for  the 
plaintiff.  The  Sheriff's  Court  costs  were  not  taxed,  but  the  master,  supposing 
that  they  had  been,  gave  his  allocatur  for  41/.  Is.,  which  sum  included  the 
untaxed  Sheriff's  Court  costs,  debtl8/.,  costs  of  judgment  8/.  5«.,  total  62L\2s. 
March  12th,  1834,  application  was  made  to  a  judge  at  chambers  for  a 
summons  for  Browne  to  shew  cause  why  the  costs  should  not  be  retaxed. 
The  judge  refused  to  make  an  order  without  affidavits  as  to  the  proceedings 
before  the  master,  and  dismissed  the  summons,  upon  which  Browne  imme- 
diately signed  judgment  and  issued  a  ca.  sa.  The  learned  judge  even- 
tually, December  23d,  made  an  order  for  the  retaxation  of  the  costs ;  and  the 
master  for  that  purpose  requested  the  prothonotary  of  the  Sheriff's  Court  to 
tax  the  costs  of  the  action  in  that  court.  No  notice  was  given  by  Browne  to 
the  plaintiff's  attorney  of  any  intended  taxation  before  the  prothonotary,  nor 
did  he  himself  ever  apply  to  the  prothonotary  on  the  subject ;  but»  February 
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6th,  1894,  the  plaintifF  was  taken  in  execution  under  the  eo.  to.  for  the 
6)iL  12$.  &c.  At  the  time  the  ca.  sa.  issued,  no  instalmenU  were  due,  and 
1 21,  only  was  due  at  the  time  of  the  arrest. 

In  Michaelmas  term,  1835,  Keliy  obtained  a  rule  to  enter  a  nonsuit,  or  for 
a  new  trial,  on  the  following  grounds  : — 

1st.  That  it  was  necessary  to  prove  express  malice,  which  had  not  been 
done. 

2nd.  That  the  plea  was  proved. 

drd.  That  the  action  was  misconceived,  and  ought  to  have  been  for  falsely 
representing  to  the  master  that  the  costs  in  the  sheriff's  court  had  been 
ta^ed. 

He  also  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  of  the  want 
of  an  averment  of  malice  in  the  declaration,  as  to  which,  he  cited  Scheibal  v. 
Fairbain  (a)  and  Mitchell  v.  Jenkins  (6). 

SxDonn  now  shewed  cause,  and  commented  upon  the  evidence  at  the  trial 
with  reference  to  the  two  first  points ;  and  as  to  the  third  point,  he  urged  that 
the  existence  of  one  cause  of  action  did  not  deprive  the  plaintiff  of  relying 
upon  any  other,  which  he  might  have  also.  With  respect  to  the  point  in  arrest 
of  judgment,  he  argued  that  the  words  xorong fully  and  injuriously/  implied 
malice,  and  quoted  the  case  of  Wentworth  v.  Bullen  (c). 

J.  Bayley,  contrdt  argued  that  the  plea  was  proved,  and  that  the  action  was 
misconceived,  as  it  should  have  been  brought  for  the  misrepresentation  of 
the  attorney,  rather  than  for  the  malicious  arrest.  (As  to  the  point  in  arrest 
of  judgment,  he  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — I  do  not  see  how  it  is  possible  for  us  to  say  that 
there  is  any  ground  in  this  case  for  a  new  trial,  because  there  certainly  was 
evidence  of  all  the  allegations  in  the  declaration,  which  were  put  in  issue  by 
the  plea.  I  am  of  opinion  also,  that  the  plaintiff  has  not  misconceived  his 
form  of  action.  Still  I  am  not  aware  of  any  authority  to  shew  that  such  an 
action  can  be  maintained,  without  an  express  averment  of  malice.  In  the 
case  of  Scheibal  v.  Fairbain  (a),  where  a  creditor,  who  had  arrested  his  debtor, 
detained  him  in  custody  after  the  payment  of  the  debt,  the  Court,  notwith- 
standing, held  that  there  ought  to  have  been  such  an  averment.  In  Gibson 
V.  Chafers  {d)  the  Court  held,  that  it  was  necessary  to  prove  actual  malice. 
That  decision  involves  an  assumption  of  the  necessity  for  such  an  averment» 
otherwise  no  such  necessity  could  have  existed.  Although  the  circumstances 
proved  may  afford  an  inference  from  which  the  jury  may  find  malice,  that 
does  not  shew  that  the  averment  of  malice  may  be  omitted  in  the  declara- 
tion. Many  cases  certainly  have  determined  that  the  absence  of  probable 
cause  is  ground  from  which  malice  may  be  inferred,  but  there  are  none 
which  intimate  that  the  averment  can  be  dispensed  with. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  an  averment  of  nuilice  was  ne- 
cessary in  this  declaration.     This  is  not  an  action  of  trespass,  where  upon  the 


(a)  1  Bos.  &  Pul.  3B8. 
{b)  5  B.  &  Ad.  586. 


(c)  9  B.  &  C.  840. 

(d)  3BM.&PttL129. 
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mere  statement  of  the  act  done,  it  appears  manifestly  illegal.    There  no    King's  Bench, 
averment  of  malice  is  necessary.     But  an  action  in  trespass  would  not  have         '^-0^,'^^ 
lain  in  this  case,  hecause  the  defendant  had  a  right  to  sue  out  a  ca,  sa.^  and,         Saxov 
at  the  time  of  arrest,  to  arrest  the  plaintiff  for  a  certain  sum.    The  complaint        Castle 
is  only  for  suing  out  the  writ  for  too  large  a  sum  :  and  here  no  doubt,  as  in      and  othen. 
ordinary  cases  of  arrest,  for  more  money  than  turns  out  to  be  due,  the  arrest 
must  be  alleged  to  have  been  made  maliciously.     It  might  be  urged  that  the 
defendants,  upon  the  circumstances  of  the  case,  could  not  have  acted  in 
ignorance  of  the  facts,  and  therefore  that  the  arrest  must  have  been  a  malicious 
act.     All  this  might  have  been  very  strong  evidence  to  lead  the  jury  to  arrive 
at  such  a  conclusion,  but  still  that  does  not  at  all  do  away  with  the  necessity 
for  an  averment  of  malice  in  the  declaration. 

Patteson,  J. — ^I  think  that  there  is  no  ground  for  a  nonsuit  or  new  trial. 
Under  these  pleadings  the  plaintiff  was  not  bound  to  prove  malice,  since 
there  was  no  averment  of  it  in  the  declaration.  I  think  also  that  there  is 
no  ground  for  contending  that  the  action  is  misconceived.  It  was  not  the 
misrepresentation  to  the  master,  which  caused  the  injury  to  the  plaintiff; 
the  injury  proceeded  from  the  arrest  alone.  As  to  the  ground  for  arresting 
the  judgment,  I  have  no  doubt  that  malice  is  the  foundation  of  this  action, 
and  whatever  may  be  the  circumstances  by  which  it  is  proved,  or  from  which 
it  is  to  be  implied^  it  is  equally  necessary  to  aver  it. 

Coleridge,  J. — I  am  of  the  same  opinion.  This  action  is  well  conceived. 
The  mis-statement  to  the  master  was  merely  a  preliminary ;  the  only  ground 
of  compUint  was  malicious  arrest,  and  I  have  no  doubt  whatever  as  to  the 
necessity  to  aver  the  existence  of  malice  in  the  declaration. 

Rule  absolute  to  arrest  the  judgment. 


Roberts  and  another  v.  Bate  and  another. 

May  6th» 

'WM/'HJTELEY  htid  obtained  a  rule  to  shew  cause  why  the  plea  in  abate-     inaoactiouoa 
ment  delivered  by  the  defendants  in  this  case  should  not  be  set  aside,  *ouDubu*recript 
or  why  the  plaintiffs  should  not  be  permitted  to  amend  the  writ  and  pro-  the  Court  refused 
ceedings  by  adding  the  name  of  Thomas  Hill.  llZ^^l'^lor" 

It  appeared  that  the  action  was  brought  upon  a  banker's  accountable  toaiiowthepiRin- 
receipt  for  2000/.,  dated  March,  1829.     The  writ  of  summons  was  sued  out  Unt  Ind  proctldT 
within  a  few  days  of  the  expiration  of  six  years  from  the  date  of  the  receipt,  "s*  ^j  inserting 
The  defendants  filed  a  bill  of  injunction  to  restrain  the  plaintiffs  from  pro-  penoo  vhooosht 
ceeding,  which  was  afterwards  dismissed,  and  the  plaintiffs  delivered  their  JJ'^^'J^f^^"  "*J* 
declaration.     The  defendants  pleaded  in  abatement  the  nonjoinder  of  one  though  the  smtot* 
Thomas  Hi!L    The  affidavits  in  support  of  the  rule  stated,  that  the  defend-  ^'^^"hJi^^SirTed 
ants  by  their  acts  had  held  themselves  out  as  the  only  persons  liable  on  this  aaj  fretu  mhoo, 
receipt,  that  the  plaintiffs  were  ignorant  that  HUl  was  a  partner,  and  that  if 
the  plaintiff  discontinued  this  action  and  brought  another,  the  Statute  of 
Limitations  would  be  a  bar.   The  affidavits  of  the  defendants  stated,  that  the 
plaintiffs  had  drawn  bills,  and  also  taken  receiots  before  and   about  the 
time  when  the  accountable  receipt  was  given,  in  wnith  HUt%  name  was  men- 
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Kiug*s  Bench,  tioned  together  with  the  defendants,  whereby  the  plaintiffs  must  or  might 
have  known  that  Hill  was  a  partner.  There  were  conflicting  affidavits  as  to 
the  merits. 


Roberts 
and  another 

V. 

Bate 
and  another. 


Sir  /.  Campbell,  A.  G.  and  /?.  F.  Richards,  now  shewed  cause.  The  plea 
in  tins  case  has  been  regularly  pleaded  and  verified  by  affidavit.  The  de- 
fendants have,  by  pleading  it,  become  invested  with  certain  rights,  of  which 
the  plaintiffs  cannot  be  permitted  to  deprive  them. — [Lord  Denman,  C.  J. — 
Is  there  any  authority  for  such  an  application  as  this  ?] — There  certainly  is  a 
case,  Lakin  v.  Watson  (a\  in  which  such  an  application  was  acceded  to,  but 
the  circumstances  of  that  case  were  different.  The  omission  was  of  a  nomi- 
nal plaintiff  only,  and  there  was  nothing  in  that  case  to  shew  that  the  justice 
of  the  debt  was  disputed.  The  Court  also  stated,  that  they  would  not  ac- 
cede to  such  applications  except  on  very  pressing  occasions,  and  where  the 
justice  of  the  case  would  otherwise  be  necessarily  defeated.  But  it  «eems 
very  doubtful  whether  the  Court,  under  any  circumstances,  has  authority  to 
do  so.     (They  were  then  stopped  by  the  Court.) 

Talfourd,  Serjt.  and  Whateley^  contrd.  There  is  a  series  of  cases  in  the 
Exchequer  since  the  period  of  the  new  rules,  wherein  the  Court  has  laid 
down  a  distinct  criterion  to  determine  when  applications  of  this  nature  may 
be  granted.  The  Court  will  never  refuse  them  when  the  result  would  be 
absolutely  to  deprive  the  party  of  his  remedy  ;  Baker  v.  Nearer  (b),  Horton 
V.  Stamford  (c),  ImHu  v.  IVatson  (a),  Partridge  v.  IVallbank  (d).  If  this 
application  is  refused  the  plaintiff  is  shut  out  for  ever.  The  Court  will, 
therefore,  in  order  that  justice  may  not  be  defeated,  exercise  its  power  of 
amendment  according  to  the  equity  of  the  case. 

Lord  Denman,  C.J.  (after  stating  the  facts  of  the  case).— From  the  plea, 
which  is  in  abatement,  it  appears  that  a  third  party  was  in  partnership  with  the 
defendants,  and  that  he  has  not  been  made  a  co-defendant ;  and  now  an  appli- 
cation is  made  to  the  Court  to  set  aside  this  plea^  and  thereby  put  the  plain- 
tiffs in  the  same  condition  as  if  their  proceedings  had  been  altogether  free 
from  objection.  But  I  think  that  no  Court  has  the  power  to  deprive  a  party 
of  a  defence  allowed  him  by  act  of  parliament ;  a  defence  which,  as  was 
observed  by  Lord  EUenborough,  is  oflen  founded  on  strict  justice.  We  could 
not  grant  this  rule  without  a  stretch  of  authority  which  I  should  be  very 
sorry  to  employ,  even  if  it  could  be  assumed  that  the  plaintiff*  has  the  justice 
of  the  case  with  him.  But  it  is  always  very  possible  that  the  name  of  a  party 
may  have  been  omitted  for  some  sinister  purpose ;  and  we  must  always  consider 
the  consequences  of  a  decision  with  reference,  not  to  a  particular  case  only,  but 
to  its  general  application.  This  rule  applies  also  in  the  alternative^  (but  for  the 
same  purpose  which  has  been  already  considered,)  to  amend  the  writ  and  sub- 
sequent proceedings  by  introducing  in  them  the  name  of  Thomas  HilL  It 
seems  that  the  earliest  authority  which  can  be  found  in  support  of  such  an 
application  is  in  the  year  1832.  Now  I  cannot  doubt  but  that  from  the  time 
of  the  passing  of  the  Statute  of  Limitations  down  to  1832,  many  parties  simi- 


(a)  2  C.  &  M.  685;  S.  C.  2Dowl.  P.C. 
U)  IC.&  M.il2;  I  D.P.C.816. 


(c)  1  C.  &  M.  773  ;  2  D.  P.  C.  96. 
{d)  1  M.  &  W.  316. 
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larly  situated  with  the  plaintiflls  have  been  desirous  to  evade  the  consequences  King*t  Bench, 
of  a  plea  in  abatement,  by  applications  such  as  the  present ;  and,  as  no  case 
can  be  found  in  which  such  applications  have  been  granted,  it  does  appear  to 
me  that  this  absence  of  authority  raises  a  strong  presumption  against  the 
propriety  of  granting  them.  It  is  true  that  the  Court  of  Excliequer,  in  the 
case  of  Lakin  v.  Watson  (a),  did  accede  to  such  an  application,  although  they 
refused  a  similar  one  in  Partridge  v.  Wallbank  (b).  I  am  always  most  desirous 
to  follow  the  authority  of  that  Court,  but  when  either  of  the  parties  contend- 
ing together  in  an  action  has  become  clothed  with  certain  defined  rights,  I 
must  say  that  in  my  opinion  no  Court  has  the  power  to  divest  him  of  those 
rights.  I  feel,  therefore,  that  we  should  not  be  justified  in  making  absolute 
this  rule  in  either  of  its  branches.  It  has  been  argued,  that  the  situation  of 
the  plaintiff  is  such  that  the  equity  of  the  case  demands  our  interference  in  the 
manner  prayed.  Equity,  however,  is  not  a  ground  upon  which  we  are  au- 
thorised to  decide ;  and  without  saying  whether  under  the  present  circum- 
stances the  plaintiff  has  or  has  not  been  guilty  of  any  negligence,  I  am  of 
opinion,  on  general  grounds,  and  because  this  Court  possesses  not  the  means 
of  doing  justice  on  equitable  terms,  that  this  rule  must  be  discharged. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  think  that  this  Court  has 
no  power  to  set  aside  the  plea.  Whether  such  an  application  as  the  present 
should  be  granted  in  the  case  of  mere  verbal  mistake,  is  a  question  which 
does  not  now  arise.  In  a  case  in  1  Bos.  ^*  Put,  48 1 ,  (c)  the  Court  only  said 
that  the  capias  might  be  amended  with  the  consent  of  the  defendant. 


Patteson,  J. — The  present  motion,  although  put  in  the  alternative,  has 
substantially  but  one  object,  namely,  to  get  rid  of  a  plea  which  the  defendant 
was  certainly  entitled  to  put  on  the  record.  Now,  by  the  stat.  3  &  ^  JV,  4, 
c.  43,  certain  restrictions  are  placed  upon  pleas  in  abatement,  and  such 
pleas  are,  in  certain  cases,  completely  abolished.  After  the  subject  of  these 
pleas  has  so  distinctly  and  so  recently  been  considered  by  the  legislature, 
I  cannot  think  that  we  have  any  authority  whatever  to  alter  or  extend  their 
enactments.  It  is  true,  that  in  Lakin  v.  fFatson  (a)  the  Court  of  Exchequer 
did  allow,  under  similar  circumstances,  an  amendment  to  be  made  similar  to 
that  now  prayed  for,  and  on  the  ground  that  the  plaintiff  would  otherwise 
lose  his  remedy.  But  with  all  possible  respect  for  the  opinion  of  that  Court 
I  do  not  understand  why  the  amendment  should  have  been  allowed  in 
that  case  more  than  in  any  other,  where  justice  and  equity  may  require 
amendment.  One  very  obvious  objection  to  our  entertaining  such  applica- 
tions as  the  present,  is,  that  we  should  have  to  decide  upon  the  due  weight 
to  be  given  to  a  number  of  conflicting  affidavits.  The  present  case  affords 
a  strong  instance  of  this  very  objection,  for  at  this  moment  I  am  wholly  un- 
able to  say  with  which  party  the  justice  of  this  case  is.  The  question  is 
altogether  different,  whether  or  not  we  ought  to  accede  to  such  an  application, 
where,  merely  in  the  names  of  the  parties  or  otherwise,  there  may  exist  some 
trifling  error.  Under  the  present  circumstances  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


(o)  2  C.  &  M.  685 ;  S.  C.  2  Dowl.  P.  C. 
633. 


(b)  I  M.&  W.  316. 
(r)  Tabrum  ?.  Tenant, 
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King*t  Binch, 

May  ALL  and  others  v.  Mitford  and  others. 

May  2d* 

t.  A  policy  of  A  SSUMPSIT  on  a  policy  of  insurance  against  fire  of  certain  cotton  mills 

fi°l"of  «'*rt"'ia"***  worked  by  steain^  premises  and  machinery,  &c.    The  policy  contained 

cotton  mills  a  warranty  that  the  mills  were  "  worked  by  day  only.**     The  defendant 

aMuJineVn  w'  plcadcd  scveral  pleas,  but  the  only  question  in  the  case  turned  upon  the  plea 

rnuty  tiiat  the  alleging  that  the  fire  was  occasioned  by  working  '*  the  steam  engine,  shafts, 

Ty  dVy'oDiy ;— '  ^nd  part  of  the  mills  by  night,  and  not  by  day  only/' 

ij»/d,  iimt  the  Replication,  (on  which  issue  was  joined)  that  the  steam  engine  and  shafts 

iii»7th/or°!Mry  Were  uot  part  of  the  mills,  and  •*  were  not  worked  by  night  and  not  by  day 

.n-nui-ciure  ^^jy  »     ^^  jl^g  trj^l  bcforc  Lord  Abifiger,  C.  B.  at  the  Liverpool  Summer 

should  be  earned  •',  .  i     ■  ,  .,•  i      «    i  i» 

oil  by  j»y  only,  Assizcs,  1835,  it  appeared  that  the  mills  were  worked  by  means  of  a  steam 

the'^workmg'o/tue  ^"g*"^  ^'^^  Upright  shafts,  and  that  a  horizontal  shaft,  connected  with  one 

etK^ine  alone  by  of  such  upHght  shafts,  passcd  through  the  wall  of  the  factory,  and  was 

PMe^fcommuol-  Connected  with  some  machinery  in  neighbouring  premises,  not  part  of  the 

ratins  power  to  prcmiscs  insured,  for  the  purpose  of  communicating  power  from  the  engine : 

in'tt^neishbouriog  ^^^^^  ^^^  Steam  engine  was  worked  for  this  purpose  on  one  occasion  at  night, 

buiiHiDg.  WHS  oo  when  the  persons  employed  in  the  mill  were  not  in  attendance,  and  the 

rainy.  ordinary  manufactory  of  the  mill  was  not  going  forward,  after  the  policy  had 

«.  Pies,  to  •  jjggjj  effected.     Verdict  for  the  defendants  on  the  above  issue. 

drclariition  ou  the 
policy,  tliHt  the 

steam  encine  and       Blackbume,  in  Michoeimas  term,  1835,  having  obtained  a  rule  nisi  to  enter 

certain  shafts  b^  '  '  o 

ins  parts  of  the     judgment  for  the  plaintiffs,  notwithstanding  the  verdict  found  for  the  de- 
fendants^ on  the  ground  that  the  plea  was  bad  in  not  alleging  that  the  mills 


mill,  had  worked 
by  niifht  and  not 


by  day  only,  is      themselvcs,  instead  of  the  shafts  being  parts  only  of  the  said  mills,  had  been 

bad  in  arrest  of  i     j  t         •    L*. 

jucmmeMt,.s  there  workcd  by  night, 

mi^lit  be  a  work. 

of'the  mui's.  CrMStDf//,  /.  L.  Adolphhus,  and  /F.  H,  Watson^  now  shewed  cause. — The 

and  yet  no  work-   poHcv  contaius  an  cxprcss  warranty  that  the  mills  are  not  to  be  worked  by 

ing  of  the  mills        *,    ,  ,  *^  /  ^  *  t.  «         t  i  i    .     .  *« 

wiihin  the  mean,  night  *,  and  every  warranty  must  be  performed  hterally,  although  it  is  sum* 
ing  ot  the  war-  ^jjgjj^  jf  ^  mere  representation  be  performed  in  substance ;  Lord  Man&fiM  in 
De  Hahn  v.  Hartley  {a).  This  distinction  is  an  answer  to  any  argument  to 
be  derived  from  Dobson  v.  Sotheby  (^),  in  which  case  the  question  was  raised 
upon  matter  of  description.  In  Shaw  v.  Robberds  (c)  also  the  point  was, 
whether  the  premises  insured  and  the  business  carried  on  therein  had  been 
correctly  described;  it  was  not  contended  that  any  warranty  had  been 
violated.  Whitehead  v.  Price  ((/),  which  was  an  action  upon  another  policy  of 
insurance  of  the  same  premises,  as  in  this  case,  is  no  authority  for  the  plain- 
tiffs, because  the  plea  did  not  state  that  the  engine,  worked  by  night,  was  any 
part  of  the  mill.  The  omission  in  that  plea  has  been  cautiously  supplied  in 
the  present  plea,  which  avers  that  the  steam  engine  and  shafts  were  parts  of 
the  mill.  A  warranty  that  the  mill  shall  not  work  at  a  particular  time  must 
restrain  any  part  of  the  mill  from  so  working,  or  can  it  be  said  that  the 
warranty  is  not  broken  unless  by  the  working  of  every  part.  In  marine  in- 
surances any  deviation  of  the  ship  insured  would  constitute  an  infringement 

(fl)  6  T.  1^.343.  (c);lnre,94. 

(/O  M.  &  Malk.  90.  ( W)  2  C.  M.  Ac  R.  447  ;  5.  C.  I  Gale,  Ifil. 
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of  the  wamuity ;  or  if  a  ship  be  warranted  copper  fastened,  the  condition  is 
unfulfilled  if  any  part  of  it  be  not  copper  fastened. 

Sir  J.  Campbfllt  A.  O.  contrd, — ^Tbe  question  in  all  these  cases  is,  what  was 
the  stipulation  understood  and  entered  into  by  the  parties.  I'he  warranty 
here  was,  that  the  mills  should  not  work  by  night ;  the  meaning  of  which  is, 
that  these  mills  being  cotton  mills,  should  not  work  by  night  in  the  manner 
in  which  cotton  mills  ordinarily  do ;  that  is,  should  not  carry  on  the  manufactory 
which  was  the  object  of  the  mills  by  night.  The  stipulation  is  not  that  no 
parts  whatever  of  the  mill  should  move  during  the  night :  it  might  be  ab- 
solutely necessary  that  they  should  for  the  purpose  of  repairs.  The  plea 
therefore  is  bad,  it  alleges  no  breach  of  the  warranty.  The  averment  ought 
to  have  been  that  the  mills  themselves  worked  by  night.  The  defendant 
might  then  have  proved  the  circumstances,  and  the  jury  would  have  found 
whether  they  supported  the  averment.  Where  there  is  a  warranty  that  a 
ship  shall  not  sail  without  convoy,  she  may  nevertheless  sail  without  convoy 
to  the  place  of  rendezvous.  This  could  not  be  allowed,  if  the  principle  con- 
tended for  on  the  other  side  is  correct. 

Lord  Denm AK,  C.  J. — The  Court  of  Exchequer  held,  in  the  case  of  White^ 
head  V.  i'n'cf,  that,  unless  the  mill  was  at  work  as  a  mill,  for  the  purpose  of 
carrying  on  the  cotton  manufactory,  there  was  no  breach  of  the  warranty. 
The  question  here  is,  whether  this  plea  is  good,  the  warranty  being  that  the 
mill  shall  not  work  by  night,  and  the  plea  being  that  the  warranty  is  broken, 
because  parts  of  the  mill  did  work  at  night.  It  does  not  necessarily  follow, 
because  any  part  of  a  mill  is  working,  that  therefore  the  mill  is  working. 
On  the  contrary,  it  is  easy  to  undersund  how  a  single  part  of  the  mill  may  be 
at  work,  and  yet  the  mill  not  at  work.  For  instance,  suppose  there  was  a  pipe 
to  supply  water ;  that  might  be  at  work  at  all  hours  of  the  night  to  supply  the 
water  necessary  for  the  working  of  the  mill  in  the  day  time ;  so  far  there 
would  be  a  working  of  the  mill  at  night,  but  we  could  not  say  that  it  was 
a  working  of  the  mill  within  the  meaning  of  the  warranty.  Therefore  the 
averment  in  the  plea  furnishes  no  defence  to  the  action,  and  there  is  no  other 
averment  alleging  in  the  terms  of  the  warranty  any  breach  whatever.  The 
judgment  must  therefore  be  entered  for  the  plaintiffs. 

LiTTLEOALE,  J.«— I  am  of  the  same  opinion.  The  terms  of  the  warranty 
are,  that  the  mill  should  not  be  worked  at  night,  that  is  the  essential  part  of 
the  warranty  ;  the  proper  plea  would  have  been  that  the  mills  were  worked 
by  night.  Then  if  issue  had  been  taken  thereupon,  it  would  have  appeared 
whether  the  mill  had  been  worked  by  night  or  not.  It  may  happen  that  the 
shaft  and  steam  engine  may  be  at  work  at  night  for  the  use  of  the  mill  by 
day,  and  in  that  case  it  could  not  be  said  that  the  mill  itself  was  at  work  at 
night.  It  is  not  enough  to  say  that  part  of  the  mill  was  worked  at  night. 
It  is  true  that  the  mill  cannot  go  on  unless  these  particular  parts  do  work, 
still  they  do  not  constitute  the  mill  within  the  meaning  of  this  warranty. 
That  is  clear  from  the  warranty  iteelf,  because  under  the  terms  of  it,  if  the 
people  of  the  mill  had  been  in  attendance  and  employed  there  by  night,  for 
the  ordinary  purposes  of  the  manufacture,  that  would  have  been  a  sufficient 
breach,  although  it  were  not  proved  that  all  the  parts  of  the  mill  were  going. 
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King'i  Bench, 


Mayall 
and  others 

V. 
lillTFOnD 

ftDcl  others. 


Pattesom,  J. — The  warranty  is,  that  the  mill  shall  be  worked  by  day  only. 
What  then  is  the  meaning  of  the  mill  being  worked  by  day  only?  In  plead- 
ing a  breach  of  a  warranty,  it  is  generally  advisable  to  plead  in  the  very 
words  of  the  warranty.  If  this  plea  had  been  that  the  mill  was  worked  by 
night,  it  would  have  been  a  good  plea,  and  the  only  question  then  would  have 
been  whether  it  was  established  by  the  evidence.  I  do  not  mean  to  say,  that 
if  the  plea  had  stated  facts  to  shew  that  the  work  which  was  ordinarily  done 
by  day  was  carried  on  by  night,  it  might  not  have  been  a  good  plea,  although 
the  very  words  of  the  warranty  were  not  used.  This  plea,  however,  does  not 
state  any  thing  of  the  kind  ;  the  words  are,  that  the  steam  engine  and  shafl, 
being  parts  of  the  mill,  were  worked  by  night.  Now  that  is  ambiguous  ;  it 
may  be  that  they  were  worked  for  the  purpose  of  carrying  on  the  cotton 
mill,  or  it  may  be  that  they  were  merely  turning  round  for  some  other  pur- 
pose. I  think,  therefore,  that  the  plea  is  bad,  as  it  does  not  shew  that  the 
mill  was  worked  by  night. 


Coleridge,  J. — As  this  plea  sets  out  facts  on  which  it  relies  as  a  breach 
of  the  warranty,  it  is  bad  if  it  does  not  shew  such  breach  on  the  face  of  it. 
Now  even  if  all  the  facts  stated  in  it  were  true,  the  warranty  still  might  not 
have  been  broken.  The  question  is,  what  is  the  true  construction  of  the 
warranty  ?  I  take  it  to  be  that  the  usual  manufacture  in  such  mills  shall 
not  be  carried  by  night,  but  by  day  only.  I  do  not  mean  to  say  that  every 
part  of  the  process  must  be  in  operation  to  create  a  breach  of  the  warranty, 
but  generally  that  enough  must  be  done  to  maintain,  according  to  the 
common  acceptation  of  the  term,  the  allegation  that  the  mill  was  at  work. 
In  this  case  it  is  merely  stated  that  some  of  the  shafts  were  turning  round, 
and  that  took  place  at  the  time  when  the  persons  employed  in  the  mill  were 
absent,  and  when  there  was  no  process  going  on  for  the  manufacture  of 
cotton.  It  is  quite  unreasonable  to  say,  under  those  circumstances,  that 
there  was  a  working  of  the  mill  by  night;  and  I  think,  therefore,  that  this 
plea  is  bad. 

Rule  absolute  to  enter  the  verdict  for  the  plaintiffs. 


May6ih.  TeBBUTT  V.  SeLBV. 

wrongfuiijob-  ^HAT  whcrcas  the  plaintiff*  before  and  at  the  time  of  the  committing  of 
trthe  rf  htfuruse  ^^^  grievance  by  the  defendant,  as  hereinafter  next  mentioned,  was,  and 

of  a  cisuni,  ihe  from  theuce  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain 
tiwrihed"frndia1  Tooms  and  apartments  in  and  parcel  of  a  certain  dwelling-house,  situate  and 
wrongfully  locked  being  in  the  county  of  Middlesex,  and  in  which  said  rooms  and  apartments 
read^ioiTto  ui(f  ^^  '1^^  ^^^^  plaintiff*  then  inhabited  and  dwelt,  and  still  doth  inhabit  and 
nstprn.and  there-  dvvcll  with  his  family,  and  the  plaintiff*  during  all  the  time  aforesaid  ought  to 
plaintiff  from  ^  havc  had,  and  still  of  right  ought  to  have  for  himself  and  his  family  inhabit- 
iiuving  nrrrss        '^^^  ^1,^^  dwcUinff  in  the  said  rooms  and  apartments,  at  all  seasonable  times, 

to  the  crtlern.  ,,.  ,..i  /*••  V.  -i  /•• 

The  pifastra.  the  liberty  and  privilege  of  takmg  water  from  and  out  of  a  cistern,  situate 
versed  the  riRhi  to  ^^^  being  iu  the  said  dwelling-house,  and  the  use,  benefit,  and  enjoyment  of 

which  iuue  was 

joined  and  found  for  the  plaintiff.  Tlie  judgment  was  afterwardi  arretted,  beciuta  th«  declaration  did 
not  disclose  nay  right  of  pawage  to  the  cbtam  through  the  doopway  obstructed,  eititer  directly  ur  by  shew- 
ing that  there  whs  no  other  way. 


Tebbutt 

V. 
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such  cistern ;  and  also  the  privilege  of  using  a  certain  dusthole,  situate  and    King*i  Bench. 

being  in  the  said  dwelling-house^  for  the  purpose  of  throwing  and  depositing 

therein  such  ashes,  dust,  and  dirt,  as  might  be  made  and  accumulated  in  the 

said  rooms  and  apartments  :  yet  the  defendant,  well  knowing  the  premises,         Selby. 

but  wrongfully  and  unjustly  contriving  and  intending  to  injure  the  plaintiff 

in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the 

said  cistern  and  dusthole  respectively,  heretofore,  and  whilst  the  plaintiff  was 

so  possessed  of  his  said  rooms  and  apartments  as  aforesaid,  to  wit,  on  the  1st 

of  May,  1836,  and  on  divers  other  days  and  times  between  that  day  and  the 

commencement  of  this  suit,  wrongfully  and  injuriously  locked  and  fastened, 

and  caused  and  procured  to  be  locked  and  fastened  up,  a  certain  door  and 

door-way,  situate  and  being  in  the  said  dwelling-house,  and  leading  to  the  said 

cistern  and  dusthole  respectively,  and  kept  and  continued  the  same  so  locked 

and  fastened  up  for  a  long  space  of  time,  to  wit,  from  thence  until  the  day  of 

the  commencement  of  this  suit,  and  thereby,  for  and  during  all  that  time, 

continually  hindered  and  prevented  the  plaintiff  and  his  family  from  having 

access  to  the  said  cistern  and  dusthole  respectively,  and  wholly  hindered  and 

prevented  the  plaintiff  and  his  said  family  from  taking  any  water  from  the 

said  cistern,  and  wholly  excluded  them  from  the  use,  benefit,  and  enjoyment 

of  the  said  cistern,  and  also  the  privilege  of  using  the  said  dusthole  for  the 

purpose  aforesaid ;  and  he  the  said  plaintiff  and  his  family,  by  means  of  the 

said  several  premises,  could  not,  during  any  part  of  the  time  aforesaid,  obtain 

or  procure  any  water  from  the  said  cistern,  or  have  or  enjoy  the  use  and 

benefit  of  the  said  cistern  and  dusthole,  or  either  of  them,  as  they  of  right 

ought  to  have  done  and  otherwise  might  and  would  have  done  ;  and  he  the 

plaintiff  hath  been,  by  means  of  the  premises  aforesaid,  entirely  deprived  of 

the  use,  benefit,  and  enjoyment  thereof. 

Plea,  denying  the  right  to  use  the  cistern  and  dusthole,  and  issue  thereon. 

At  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sittings  afler  Michael- 
mas  term,  1836,  a  verdict  was  found  for  the  plaintiff. 

Peacock  having  obtained  a  rule  nisi  for  arresting  the  judgment,  on  the 
ground  that  the  declaration  did  not  disclose  any  right  to  use  the  door-way, 
the  obstruction  of  which  was  complained  of,  and  that  there  might  have  been 
some  other  way  to  the  cistern  ; 

Sir  J.  Campbell,  A.  G.  and  Jervis,  shewed  cause. — It  was  not  necessary  that 
the  declaration  should  set  out  any  distinct  right  to  use  the  door-way,  for 
the  gist  of  this  action  is  the  hindrance  offered  to  the  plaintiff  in  his  use  of 
the  cistern ;  and  the  mode  of  hindrance  by  obstructing  the  door-way  leading 
to  the  cistern  need  not  have  been  alleged  at  all.  The  pleas  admit  the  ob« 
struction  of  the  door- way,  and  the  right  to  pass  through  that  way  ;  the  only 
right  traversed,  is  the  right  to  use  the  cistern.  If  the  plaintiff  had  substan- 
tively claimed  a  right  of  way,  it  would  have  been  necessary  that  he  should 
have  claimed  it  in  distinct  terms ;  but  the  door-way  is  here  introduced  quite 
incidentally,  for  the  purpose  of  shewing  the  manner  of  the  obstruction  com* 
plained  of.  The  declaration  states,  that  the  defendant  wrongfullj/  locked  up 
the  door  leading  to  the  cistern,  and  thereby  hindered  the  plaintiff,  &c.  The 
word  "  wrongfully"  manifests  the  plaintiff's  right  of  way,  and  the  words 
*'  thereby  hindered'*  that  there  was  no  other  way  to  the  cistern.  If  there 
c^uld  have  been  any  doubt  as  to  the  sufficiency  of  those  words  which  allege 


814  TERM  REPORTS  in  the  KING'S  BENCH. 

Khg't'Btneh.  '  ^*^^^  ^^  ^^7*  ^^^  Court  will  make  every  presumption  in  the  plamtiiTfl 

v^s/^/  favour  after  verdict.     The  defendant  might  have  pleaded  the  general  baue, 

Tbbbutt  and  shewn  that  the  obstruction  was  not  wrongful. 


V. 
SXLBY. 


Peacock^  contrd, — Perhaps  a  general  statement  that  the  plaintiff  was  ob- 
structed in  his  use  of  the  cistern  would  have  been  sufficient.  But  since  the 
plaintiff  has  chosen  to  say  that  he  was  obstructed  by  the  locking  up  of  a 
door-way,  the  mode  of  obstruction  has  become  material,  and  the  allegation  of 
it  is  insufficient,  unless  it  shew  that  the  obstruction  was  wrongful.  For 
aught  that  appears,  it  might  have  been  a  door  of  the  defendant's  leading  to 
the  cistern,  which  he  locked  up.  A  declaration  setting  up  a  right  of  com- 
mon, and  then  alleging  that  the  defendant  locked  up  a  certain  gate  leading  to 
the  common,  and  so  hindered  the  plaintiff  &c.,  would  be  defective ;  for  the 
gate  locked  up  might  be  the  defendant's  own  gate  upon  his  own  premises. 
This  is  a  parallel  case.  The  plaintiff  should  have  alleged  that  he  had  a 
right  to  use  the  cistern,  and  that  by  reason  thereof  he  had  a  right  to  pass 
through  the  door-way  in  question.  So  a  rector,  in  an  action  for  obstructing 
him  in  carrying  away  tithes,  must  allege  the  right  to  the  tithes,  and  that  by 
reason  of  such  a  right  he  is  entitled  to  a  certain  way. 

Against  a  wrong-doer  the  general  averment — habere  debet,  the  thing  de* 
manded,  is,  no  doubt,  enough ;  Com.  Dig.  Pleader,  (C  39)  ;  1  fVms.  SmuiderSy  346, 
n.  2  ;  St,  John  v.  Moody  (a).  But  there  is  no  such  general  averment  here,  and 
the  omission  is  not  cured  by  verdict,  Blyth  v.  Topham  (6).  It  is  said,  that 
the  general  issue  would  have  traversed  that  the  door  was  xorongfully  locked ; 
Frankum  v.  Earl  of  Falmouth  (c)  shews  that  is  not  so.  Even  if  there  were 
no  other  way  to  the  cistern  except  through  this  door,  it  does  not  on  that  ac* 
count  follow  that  it  could  be  claimed  as  a  way  of  necessity.  The  right  to  a 
way  of  necessity  arises  from  an  implied  grant ;  the  title  to  such  a  right  must 
be  set  out  in  a  plea,  and  the  right  must  be  claimed  by  an  habere  debet,  even 
in  a  declaration ;  1  Wms.  Saunders,  323,  n.  6,  and  BuUard  v.  Harrison  ((Q, 
where  the  point  arose  on  general  demurrer. 

The  defect  in  the  declaration  is  not  helped  either  by  the  statutes  of  jeofails, 
or  by  the  verdict.  It  is  not  helped  by  the  statutes,  for  it  is  matter  of  sub- 
stance, nor  by  the  verdict,  for  there  was  no  issue  as  to  the  obstruction.  The 
issue  was  simply  on  the  right  to  use  the  cistern,  and  did  not  require  the 
plaintiff  to  prove  any  right  to  the  door- way.  The  verdict  then  not  ap- 
plying to  the  door-way,  there  has  been  judgment  by  default  as  to  so  much 
of  the  declaration  as  relates  to  that  way.  The  4  &  5  Anne,  c.  16,  s.  2, 
curing  imperfections  in  pleading  after  judgment  by  default,  extends  to  such 
imperfections  as  were  previously  cured  by  verdict  under  the  statutes  of 
jeofails,  that  is,  to  imperfections  in  form,  and  not  to  such  as  are  cured  by  a 
verdict  at  common  law.  After  judgment  by  default,  therefore,  this  question 
stands  exactly  as  if  it  arose  on  general  demurrer,  and  on  general  demurrer 
this  declaration  would  certainly  be  held  bad  for  alleging  no  right  to  that  way, 
of  which  the  obstruction  is  complained  of  as  an  injury.  The  law  on  this  sub- 
ject is  collected  in  Com.  Dig.  Pleader,  (C  86),  and  1  Wms.  Saunders,  227, 
n.  1,  to  Stennel  v.  Hogg, — [Patteson,  J. — Is  not  the  statement  that  the  de- 
fendant wrongfully  locked  up  the  door,  and  thereby  hindered  the  plaintiff 

(a)  I  Vent.  275.  (r)  2  Ad.  k  £11.  452 ;  S.C.I  Hsr.  & 

(b)  Cto.  Jac.  158.  Wol.  337. 

(W)  4  Maul.  &  Sel.  387. 
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frc,  an  infomud  avennent  that  the  platntiiF  had  a  right  to  go  through  the    jCimgU  Brn^k. 
door,  as  m  Corbywn  v.  Pearson  {a)  ?    In  that  case  a  party,  after  prescribing        v^s/W 
a  right  of  common  for  cattle  levant  and  couchant,  stated  that  he  put  in  his       Tebbutt 
cattle,  under  the  prescription  utendo  communia  sua  praedicta,  without  saying        ^^^^r. 
that  they  were  levant  and  couchant ;  and  the  defect  was  cured  by  the  sta* 
tute.] — That  was  a  different  case ;  the  right  was  set  out  correctly,  but  the 
user  of  the  right  was  imperfectly  stated. 

Lord  Dbnmak,  C.  J. — This  is  not  an  application  to  arrest  judgment  after 
verdict,  but  after  judgment  by  default;  because,  the  pleadings  not  having  in 
any  way  raised  the  point  now  under  consideration,  no  verdict  could  have 
been  given  upon  it.  We  cannot  therefore  import  into  this  case  the  doctrine 
relative  to  the  intendments  to  be  made  after  verdict,  but  must  deal  with  the 
objection  to  the  declaration  exactly  as  if  it  were  made  on  general  demurrer. 
I  entertain  some  doubt  whether  upon  general  demurrer  a  declaration  would 
be  sufficient,  which  stated  in  general  terms  that  the  plaintiff  was  obstructed 
in  his  rightful  enjoyment  of  the  cistern  ;  although  it  might  be  sufficient  after 
verdict,  because  it  would  be  presumed  that  the  jury  had  been  informed  of 
the  particulars  constituting  the  obstruction,  and  had  decided  upon  them ;  but 
here  the  plaintiff  states  the  particular  mode  in  which  the  obstruction  took 
place,  and  has  thereby  made  that  mode  material.  Do  then  the  facts  of  the 
alleged  obstruction  necessarily  constitute  any  injury?  The  door  obstructed 
might  have  been  in  the  room  of  the  defendant  himself;  to  shew,  therefore, 
that  it  was  wrongfully  obstructed,  the  plaintiff  should  have  alleged  that  he 
had  a  right  to  pass  through  it.  I  thought  at  one  time  that  we  might  intend 
after  verdict  that  the  door  stopped  up  was  not  an  intermediate  door-way  at 
all,  but  a  door  connected  with  the  cistern  itself.  On  consideration,  how- 
ever, it  appears  to  me  that  this  would  be  too  much  to  surmise.  The  rule 
for  arresting  judgment  will  therefore  be  made  absolute. 

LiTTLBDALE,  J. — A  general  statement  of  the  obstruction  would  be  good 
after  verdict ;  but  so  much  of  this  declaration  as  relates  to  the  obstruction 
has  been  pleaded  over  to.  The  verdict  then  found  for  the  plaintiff  on  the 
issue,  which  is  only  as  to  the  right  to  use  the  cistern,  does  not  touch  the 
question  of  obstruction.  That  question  stands  as  if  judgment  by  default  had 
been  suffered  upon  it,  and  must  be  dealt  with  as  if  it  arose  on  general 
demurrer.  Does  the  averment  then,  that  the  plaintiff  was  prevented  from 
using  the  cistern  by  the  obstruction  of  a  door  leading  thereto,  necessarily 
imply  that  he  had  a  right  to  go  through  that  door  ?  I  think  not.  The  rule 
for  arresting  the  judgment,  therefore,  must  be  made  absolute. 

Patteson,  J.— I  at  first  thought  there  was  nothing  in  Mr.  Pracoc^'i  ob- 
jection, but  I  am  now  persuaded  by  his  ingenious  argument  that  he  is  right. 
The  complaint  is  either  of  an  obstruction  to  the  plaintiff's  right  of  access  to 
the  cistern,  without  stating  in  what  way  it  is  to  be  approached,  or  of  an 
obstruction  to  a  way  which  he  has  a  right  to  use.  In  the  former  case,  it  is 
like  the  instance  put  of  a  declaration  for  obstructing  the  plaintiff  in  his  right 
of  common  by  locking  up  a  certain  gate  leading  thereto,  which  declaration 
clearly  would  be  insufficient,  for  it  could  not  be  assumed  that  there  was  no 

(a)  Cro.  Eliz.  458. 
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I'kbdutt 

V. 
SftLBY. 


King's  Bench.  Other  approach  to  the  common,  or  that  the  plaintifT  had  necessarily  a  right 
to  go  through  the  gate  so  locked.  The  rule  is,  that  a  right  must  always  be 
alleged  in  that  mode  of  access  which  has  been  obstructed  ;  and  the  obstruc- 
tion must  not  be  charged  generally,  or  it  will  be  bad  on  general  demurrer. 
Secondly,  suppose  the  complaint  is  of  an  obstruction  to  the  way  which  the 
plaintiff  has  a  right  to  use,  the  declaration  ought,  beyond  all  question,  to 
assert  a  right  to  the  way.  The  allegation,  that  the  defendant  obstructed  the 
door  "  leading  to  the  cistern,"  and  thereby  hindered  the  plaintiff  from  uking 
water  from  the  said  cistern,  is,  it  has  been  contended,  an  assertion,  although 
informal,  of  the  plaintiff's  right  to  use  the  cistern,  and  to  get  at  it  by  means 
of  the  door  in  question.  But  this  allegation  does  not  occur  in  that  part  of 
the  declaration  where  the  plaintiff's  rights  are  set  out,  but  merely  in  the 
breach  as  descriptive  of  the  injuries  which  he  has  sustained.  It  would  be  a 
forced  construction  therefore  of  this  declaration,  to  interpret  it  as  claiming 
any  right  to  the  particular  way  obstructed  ;  the  plaintiff  might,  consistently 
with  every  one  of  his  allegations,  have  a  right  to  use  the  cistern,  and  yet  no 
right  of  access  to  it  through  the  door-way  obstructed. 

Rule  absolute. 


The  King  v.  Txndall  and  others. 


Defendants 
were  indicted  for 
a  nuisance  con- 
milled  hj  the 
erecting  uf  plank- 
iug  Sec,  within 
the  limiiBuf  a 
barbuur.    A  spe- 
cinl  verdict  found 
that,  in  coDie- 
quence  of  tlie 
erection  of  the 
planliiiiK,  the  har- 
bour in  some 
extreme  caaet  was 
rendered  less 
secure :— £fctf, 
that  consequences 
so  slight  and  un- 
certain and  THTt, 
as  were  stated  by 
this  special  ver- 
dict, were  not  suffi- 
cient to  constitute 
a  nuisance. 


nPHIS  was  an  indictment  for  a  nuisance.  The  trial  took  place  before  Lord 
Daiman,  C.  J.,  at  the  Yorkshire  Summer  Assizes,  1833,  when  a  special 
verdict  was  found,  which  stated  the  following  facts.  That  during  all  the 
time  within  mentioned  there  was  an  ancient  port  and  harbour,  commonly 
called  the  Harbour  of  Scarborough,  in  the  county  of  York,  much  used  and 
frequented  for  the  purpose  as  well  of  shelter  as  of  repairs  for  ships  and  ves- 
sels navigating  along  the  northern  coasts  of  this  kingdom  ;  and  that  the 
prosecutors  of  the  within  mentioned  indictment  are  the  commissioners  for  doing 
and  executing  the  powers  and  authorities  contained  in  certain  acts  of  parlia- 
ment hereinafter  mentioned.  That  by  the  5  Geo»  2,  "  An  Act  to  enlarge  the 
Pier  and  Harbour  of  Scarborough  in  the  county  of  York,"  reciting  that  the  har- 
bour of  the  ancient  town  corporate  of  Scarborough,  in  the  north  riding  of  the 
county  of  York,  was  the  only  place  between  the  port  of  Newcastle-upon-Tyne 
and  the  river  Humber  capable  of  receiving  in  distress  of  weather  ships  navigat- 
ing to  and  along  the  northern  coasts  of  this  kingdom,  and  to  and  from  the  eastern 
seas  and  other  places,  without  great  difRculty,  and  also  reciting  that  the  enlarg- 
ing and  extending  the  piers  of  the  said  port  would  render  the  same  much  more 
commodious  than  they  then  were  for  the  reception  of  large  vessels^  and  par- 
ticularly those  using  the  coal  trade  in  tempests  and  other  times  of  danger, 
certain  duties  were  granted  for  the  purpose  of  enlarging,  extending,  improv- 
ing and  keeping  in  repair  the  piers  of  the  said  port ;  that  by  a  certain  other 
act  of  parliament  passed  in  the  25  Geo,  2,  afler  appointing  commissioners  to 
execute  all  the  powers  and  authorities  in  the  said  act  contained,  it  was 
(amongst  other  things)  enacted,  that  for  keeping  the  said  harbour  clean,  and 
also  for  preventing  the  sand  and  sullage  from  collecting  and  gathering  there, 
and  that  the  said  harbour  might  be  rendered  as  capacious  as  possible^  no 
person  whatever  should  throw  or  empty  any  ballast,  dust,  earth,  ashes,  rub- 
bish, or  stones  into  the  said  harbour ;  or  lay  therein  any  logs  or  floats  of 
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wood  or  timber,  or  other  materials ;  or  set  up  any  posts  therein,  or  other-    KingU  Bench, 
wise  encroach  upon  the  said  harbour;  or  do,  or  cause  or  procure  to  be         v^/^^ 
done  any  other  act,  matter,  or  thing  whatever,  to  prejudice  or  annoy  the      '^^^  ^^^^ 
same,  and  that  the  matter  of  such  prejudice,  encroachment,  or  annoyance,       Tindall 
should  be  examined  into  by  the  said  commissioners  for  the  time  being,  or  any      aod  others. 
two  or  more  of  them,  who  were  thereby  empowered  to  inquire  into  every 
such  offence,  and  to  impose  any  fine  or  fines  not  exceeding  51.  upon  any  per- 
son so  offending,  to  be  levied  by  distress  or  imprisonment,  as  therein  men- 
tioned.     That  by  the  41  Geo,  3,  it  was,  amongst  other  things,  recited,  that 
the  said  harbour  had  been  greatly  improved ;  and  by  the  46  Geo,  3,  after 
reciting,  amongst  other  things,  the  last-mentioned  act  of  parliament  and  cer- 
tain other  acts  of  parliament  relating  to  the  said  port  and  harbour,  and  also 
reciting  that  the  said  harbour  had  been  greatly  improved  under  and  by  virtue 
of  the  powers  and  provisions  contained  in  the  said  acts,  by  the  commissioners 
acting  in  the  execution  thereof,  it  was,  amongst  other  things,  enacted  that 
the  said  commissioners  for  the  time  being,  or  any  seven  or  more  of  them,  should 
be,  and  they  were  by  the  same  act  empowered  to  purchase  any  buildings, 
lands,  tenements,  or  hereditaments  which  they  should  judge  necessary  and 
proper  to  be  purchased  for  the  improving,  widening,  or  extending  the  said 
port  and  harbour;  or  for  making  or  erecting  any  quay   or  quays,  wharf 
or  wharfs,  or  for  erecting  or  making  any  building  or  buildings,  or  for  any 
other  the  purposes  of  the  said  acts,  or  any  of  them ;  and  that  in  case  the 
owners,  proprietors,  or  occupiers,  or  other  persons  interested  in  any  lands, 
tenements,  or  hereditaments  which  the  said  commissioners  should  judge  neces- 
sary or  proper  to  be  purchased,  taken,  or  used  for  the  purposes  of  the  said  act, 
should  refuse  to  treat,  or  should  not  agree  in  the  premises,  or  by  reason  of 
absence  or  otherwise  should  be  prevented  from  treating,  then  and  in  every 
such  case  it  should  be  lawful  of  the  said  commissioners  to  cause  a  jury  to 
be  summoned  in  manner  in  the  said  act  mentioned,  to  assess  and  decide  what 
damages  should  be   sustained  by,   and  what  recompence  and   satisfaction 
should  be  made  to  such  owner,  proprietor,  or  other  person  or  persons  inter- 
ested for  or  on  account  of  the  taking  or  using  of  such  lands,  tenements,  and 
hereditaments,  for  the  purposes  of  the  said  act ;  and  the  verdict  and  inqui- 
sition of  such  jury  are,  by  the  said  act  of  parliament,  declared  to  be  final, 
binding,  and  conclusive  to  all  intents  and  purposes  whatsoever,  against  all 
parties  and  persons  claiming  in  possession,  reversion,  remainder,  or  other- 
wise :  and  it  is  by  the  said  act  enacted,  that  all  and  every  such  owners, 
proprietors,  occupiers,  and  persons  in  anywise  interested  in  such  lands,  tene- 
ments, and  hereditaments,  should  be  from  thenceforth,  to  all  intents  and  pur- 
poses, divested  of  all  right,  title,  claim,  interest,  or  property,  of,  in,  to,  or  out 
of  the  same.    That  by  the  3  Geo,  4,  it  was,  amongst  other  things,  recited  that 
the   said    harbour  of  Scarborough   had   been    greatly  improved,   a  new 
western  pier  erected  and  completed,  and  the  accommodation  and  security 
afforded  to  ships  and  other  vessels  resorting  to  or  passing  the  said  harbour 
had  been  greatly  increased.   That,  and  subsequent  to  the  year  1817,  the  said 
commissioners  for  carrying  into  execution  the  said  acts  of  parliament,  with  a 
view  to  improve  and  preserve  the  said  harbour,  did  cause  the  same  to  be 
excavated,  by  removing  divers  large  quantities  of  sand  from  the  bottom 
thereof,  and  thereby  the  said  harbour  has  been  deepened  about  four  feet  all 
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ITtii^'f  Bmuk.  along  tiM  upper  part  of  the  harbour ;  and  that  this  procevt  of  excavation 
^i^/^^  and  deepening  was  carried  on  by  the  said  commissioners,  amongst  other 
The  KiHo  places,  within  from  ten  to  twenty  feet  of  and  immediately  before  the  line  of  the 
TiNDALL  P^^^*  hereinafter  mentioned.  That  in  the  year  1819,  the  said  commissioners, 
sad  others,  with  a  view  further  to  improve  the  said  harbour,  removed  a  pier  called  an 
Island  Pier,  which  had  previously  stood  in  the  said  harbour,  and  in  the  year 
1820  erected  or  completed  the  pier  called  the  Western  Pier,  being  the  same 
Bientioned  in  the  foregoing  act  8  Geo.  4  ;  and  that  by  such  excavation  the 
said  harbour  was  materially  improved  and  rendered  more  secure  and  com- 
modious for  shipping.  That  for  many  years  previously  to  1817,  the  defend- 
ants within  named  were,  and  thence  have  been,  and  at  the  respective  times 
of  committing  the  acts  within  complained  of  were  the  owners  of  certain  pre- 
mises on  the  edge  of  the  upper  part  of  the  said  harbour,  which  premises  during 
the  time  hereinbefore  mentioned  had  been  used  and  enjoyed  by  the  said  defend- 
ants as  a  ship-building  yard,  and  for  the  purpose  of  building  and  repairing 
ships  therein ;  and  for  200  years  last  past  and  upwards  had  been  used  and 
enjoyed  in  like  manner  and  for  the  like  purpose,  by  the  owners  thereof  for 
the  time  being.  That  during  the  space  of  seventy  years  last  past  and  up- 
wards,  divers  piles  have  been  placed  and  driven  into  the  sandy  bottom  in  the 
face  of  the  said  yard  and  premises  of  the  said  defendants,  upon  which  said 
piles,  plank  stages,  during  all  the  time  aforesaid,  have  been  erected  and  placed 
by  the  owners  for  the  time  being  of  the  said  yard  and  premises,  and  timber 
and  other  materials  used  in  building  and  repairing  ships  kept  thereon  ;  and 
the  same,  during  the  time  aforesaid,  have  been  and  are  proper  and  necessary 
ibr  the  purpose  of  carrying  on  the  business  of  building  or  repairing  ships  on 
die  said  yard  and  premises.  That  until  the  planking  of  the  same  by  the 
defendants  hereinafter  mentioned,  the  said  piles  had  always  stood  at  certain 
distances  from  one  another,  and  that  the  water  might  flow  freely  between 
them,  and  might  spend  itself  on  the  sloping  beach.  That  the  said  defend- 
ants, in  order  to  protect  their  said  premises,  afterwards,  to  wit,  on  the  1st  day 
of  January,  1826,  and  on  divers  other  days  and  times  between  that  day  and 
the  1st  day  of  January,  1628,  connected  together  the  said  piles  by  nailing 
transverse  planks  from  pile  to  pile,  and  inclosed  the  area  contained  within 
the  said  piles,  the  same  being  thus  rendered  impervious  to  the  tide,  and  pre- 
senting perpendicular  lines  of  frontage  five  feet  high  from  the  sand,  and  at 
ordinary  spring  tides  there  is  now  at  high  water  a  depth  of  from  two  to 
three  feet  of  water  against  and  along  the  said  frontage.  That  by  the  afore- 
said works  of  the  said  commissioners  a  greater  rush  of  tide  was  and  thence 
hath  been  caused  to  and  against  the  beach  and  land  in  front  of  the  said  ship- 
building yard  and  premises  of  the  said  defendants,  than  had  ever  previously 
been  experienced,  insomuch  that  by  reason  thereof  the  sand  was  washed 
down  frofla  before  the  front  of  the  said  yard  and  premises  of  the  said  de- 
fendants, and  the  said  yards  and  premises  and  their  plank  stages  aforesaid,  at 
the  times  of  the  said  defendants  committing  the  said  acts  within  complained 
of,  had  become  and  were  thereby  in  danger  of  being  swept  away  by  the  sea. 
Thai  by  the  defendant^  norks  the  harbour  is  in  some  extreme  cases  rendered 
kes  secure.  That  the  defendants  have  done  nothing  more  than  is  necessary 
to  protect  their  property  against  the  sea  in  consequence  of  tlie  alterations 
made  by  tbe  conmisaionera. 
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The  case  upon  this  special  verdict  came  on  to  be  argued  in  Trinity  tenn,    KingU  Bench. 
1836  (fl). 


The  Kino 

Alexander^  for  the  proaecution. — The  question  is,  whether  the  defendants  Tiwdall 
can,  by  erecting  what  is  a  public  nuisance,  protect  their  premises  against  a  and  others, 
possible  damage  occasioned  by  the  lawful  act  of  the  commissioners.  The 
acts  of  the  commissioners  were  lawful,  and  have  been  successively  recognised 
by  the  statutes  referred  to  in  the  special  verdict,  especially  in  the  3  Geo.  4, 
which  recites  what  they  have  done,  and  declares  it  to  have  been  for  the 
benefit  of  the  harbour.  It  is  no  answer  to  the  indictment  to  say  that  the 
commissioners  have  done  that  which  under  other  circumstances  would  have 
been  a  nuisance.  Kex  v.  Pease  {b)  shews  the  efficacy  of  a  legislative  per- 
mission to  commit  what  would  otherwise  be  a  nuisance ;  and  Rex  v.  Rvssel  (f) 
establishes  the  proposition  that  the  improvement  of  the  harbour  for  the 
public  must  be  treated  as  a  balance  to  the  inconvenience  to  an  individual. 
But  even  if  that  were  not  the  case^  and  if  it  were  possible  that  the  commis- 
sioners might  be  punished  as  wrong-doers,  that  would  not  justify  the  de- 
fendants in  what  they  have  done.  The  verdict  finds  the  act  of  the  defend- 
ants to  be  a  nuisance.  Now  nuisances  by  private  individuals  in  public 
harbours  are  distinctly  prohibited  under  any  circumstances  ((^).  With 
respect  to  harbours,  the  principle  is  most  strictly  enforced,  that  the  jus 
privatum  is  subject  to  the  jus  publicum ;  Attorney-General  v.  Burridge(e\ 
and  Attomey-General  v.  Parmeter  (/).  Under  no  circumstances,  therefore, 
can  the  defendants  justify  what  they  have  done  on  the  ground  of  protection 
to  their  property 

Crvmpf//,  for  the  defendants. — The  question  in  fact  here  is,  whether  the 
defendants  are  to  be  deprived,  by  the  act  of  the  commissioners,  of  the  use  of 
property  which  has  been  in  their  family  for  above  200  years,  and  to  be 
deprived  of  it  without  compensation.  This  indictment  cannot  be  sustained^ 
for  the  special  verdict  does  not  find  that  the  place  where  the  planking  has 
been  erected  is  within  the  harbour,  nor  indeed  that  any  act  done  by  the 
defendants  has  been  done  within  the  limits  of  the  harbour.  Every  count  of 
the  indictment  charges  the  defendants  with  an  offence  within  the  harbour, 
and  the  special  verdict  therefore  does  not  support  the  indictment.  On  the 
special  verdict  the  defendants  are  not  shewn  to  have  committed  any  in- 
dictable offence.  The  defendants  have  done  nothing  here  which  they  were 
not  entided  to  do  for  the  protection  of  their  own  property.  The  commis- 
sioners here  cannot  do  more  than  might  have  been  done  by  a  private  indi- 
vidual under  a  grant  from  the  crown,  and  it  is  clear  that  as  against  him  the 
defendants  would  have  had  a  right  to  protect  their  property  from  destruction. 

Alexander,  in  reply. — ^The  want  of  a  direct  statement  in  the  special  verdict^ 
diat  what  the  defendants  did  was  within  the  limits  of  the  harbour,  is  supplied 
by  other  statements  m  ike  special  verdict,  which  lead  inevitably  to  the  same 
conclusion.  The  finding  that  the  harbour  is  left  less  secure  in  time  of  tempest 


(a)  Before  IiOfdP«mMimC.J.»Lttt<eif«i«,  (d)  Hale  de  Fori,  SS,  64,96;  and  Ds 
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Kinp*i  Beuch.    '*  itself  Sufficient  lo  shew  that  the  defendants  have  committed  a  nuisance  to 

^^^v^^        the  port  and  harbour.     What  the  commissioners  did  was  done  for  the  public 

The  Kino       benefit  under  the  authority  of  acts  of  the  legislature,  and  the  defendants  had 

TiNDALi        °^  right,  though  perhaps  suffering  inconvenience  from  those  acts,  to  protect 

aDd  others,      themselves  by  doing  something  which  amounted  to  a  deterioration  of  a  public 

harbour. 

Cur,  adv,  vulL 

Lord  Denman,  C.  J.  in  Hilary  term,  1837,  delivered  the  judgment  of  the 
Court  as  follows:— This  is  an  indictment  for  an  alleged  nuisance  in  the 
harbour  of  Scarborough.  The  indictment  in  all  the  counts  charges  the  de- 
fendants with  having  erected  or  continued  certain  piles  and  planking  in  the 
harbour,  and  thereby  obstructed  and  rendered  it  insecure.  The  special 
verdict  in  substance  finds  that  the  defendants  are  owners  of  premises  used 
as  a  yard  for  ship-building,  on  the  edge  of  the  upper  part  of  the  harbour  : 
that  the  piles  in  question  have  been  erected  and  driven  into  the  sandy  bottom, 
in  face  of  the  said  yard  and  premises,  during  the  space  of  seventy  years,  and 
that  the  water  might  flow  between  the  piles,  until  the  planking  was  placed 
there.  It  then  finds  that  the  commissioners,  under  certain  acts  of  parlia- 
ment, erected  works  and  deepened  the  harbour,  so  as  to  cause  a  greater  rush 
of  water  against  the  defendants'  premises  than  formerly,  to  the  extent  of 
washing  away  the  soil,  and  threatening  destruction  to  their  building-yard : 
that  the  defendants,  in  order  to  protect  their  property,  placed  transverse 
planking  in  front  of  the  piles,  and  have  done  nothing  more  than  was  neces* 
sary  to  protect  their  property  against  the  sea,  in  consequence  of  the  altera- 
tions made  by  the  commissioners.  It  then  finds,  that  by  the  defendants*  works 
the  harbour  is  in  some  extreme  cases  rendered  less  secure.  The  Court  has 
considered  much  whether  this  verdict  is  not  so  imperfect  as  to  make  it 
necessary  to  award  a  venire  de  novo,  but,  upon  the  whole,  we  think  that  the 
facts  are  so  found  as  to  enable  us  to  give  our  judgment  upon  them.  It  is 
not  indeed  expressly  found  that  the  piles  or  planking  are  in  the  harbour  at 
all,  which  is  the  charge  in  the  indictment ;  but,  assuming  that  this  may  be 
collected  from  the  whole  verdict,  the  question  will  be,  whether  the  effect 
produced  by  them  is  sufficiently  described  to  enable  the  Court  to  say  that 
the  defendants'  works  are  in  law  a  nuisance.  Doubtless  the  expression,  that 
by  the  defendants*  works  the  harbour  is  in  some  extreme  cases  rendered 
less  secure,  is  vague  and  indefinite,  but  it  is  sufficient  to  convey  to  the  mind 
that  the  defendants'  works,  even  when  other  causes  concur  with  them,  and 
produce  their  worst  result,  do  but  diminish  the  security  of  the  harbour, 
possibly  in  the  least  possible  degree,  on  very  rare  occasions,  and  under  unde- 
fined cumstances. 

Now  without  deciding  at  all  how  far  the  conduct  of  the  defendants  could 
under  the  circumstances  be  justified,  if  their  works  of  themselves  injured  the 
harbour  or  rendered  it  insecure,  or,  even  if  combined  with  other-things,  they 
had  that  effect  generally,  we  think  that  the  jury  must  be  taken  to  ask  by 
their  special  verdict  for  our  decision,  whether  such  consequences  as  are 
therein  stated  must  amount  to  a  nuisance.  We  do  not  think  they  must,  but 
hold,  on  the  contrary,  that  no  person  can  be  made  criminally  responsible  for 
consequences  so  slight,  and  uncertain  and  rare,  as  are  stated  by  this  verdict 
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to  result  from  the  works  of  the  defendants.     A  verdict  of  not  guilty  must    King's  Benck 
accordingly  be  entered.  v^^/^^ 

A  verdict  of  not  guilty  was  entered  accordingly.  ^^*«  ^"*^ 

TiNDALI. 

and  otbers. 

Stannard  v.  Forbes  and  another.  Executors  of  John 

Locke. 

April  26th, 
nPHIS  was  a  special  case  for  the  opinion  of  the  Court.     A  declaration  in     i.  a  leasee  for 
covenant  was  set  out,  which  stated,  that  by  an  indenture  dated  26th  "J^""  ? n*^'?*" 
February,  1825,  between  George  Scott,  guardian  of  Georgiana  Scott,  of  the  so  loJg  live,  by 
first  part;  Seanak  Stoe  Clement,  of  the  second  part;  and  John  Lock,  of  the  Ing^'^^aVmi^lo 
third  part ;  the  said  George  Scott,  as  to  one  undivided  moiety  of  a  messuage  htm  for  eieveu 
&c.,  and  Seanah  Stoe  Clement,  as  to  the  other  moiety,  demised  the  said  mes-  badTgreeVtoUu 
suage  &c.  to  John  Lock,  to  hold,  as  to  the  first  moiety,  from  2oth  December  ^^^  residue  unex- 
then  last  past,  for  eleven  years,  if  Georgiana  should  so  long  live ;  and  as  to  gmot^'l^u- 
the  other  moiety,  for  the  same  time,  if  Seanah  Stoe  Clement  should  so  long  »•»"*<*  "•«  "•»*• 
live ;  and  that,  by  virtue  of  such  indenture,  John  Lock  entered  into  and  was  "aJnotwUh!*** 
possessed  of  the  said  messuage  &c.,  for  the  said  term  &c ;  and  that  after-  "■"**»°«  ^^y  •«*• 
wards,  by  indenture  dated  21st  September,  1826,  between  John  Lock,  of  the  Uiiugwh^teve^ 
one  part,  and  the  plaintiff  of  the  other  part,  reciting  that  George  Scott  and  ^„°*J*'  '!j"  *' 
Seanah  Stoe  Clement  had  demised  the  said  messuage  &c,  to  the  said  John  fon,  the  ie«se 
Lock,  his  executors,  administrators,  and  assigns,  for  the  term  of  eleven  years,  of*th«Ulrore*aL 
from  the  25th  December  then  last  past,  and  reciting  that  John  Lock  had  agreed  »  ro<x<>  valid,  mad 
to  sell  to  the  plaintiff  the  said  messuage  &c.  demised  by  the  said  indenture  ^Tthll  thTi^m 
therein  recited,  for  "  the  residue  of  the  said  term  of  eleven  years,"  John  Lock  oftievea  yean 
did  grant,  bargain,  sell,  assign,  transfer,  and  deliver  unto  the  plaintiff,  his  ™  i"  D"o!rUe7or'. 
executors  &c.  the  said  messuage  &c,  to  have  &c.,  unto  the  said  plaintiff,  his  ^«»^d.  surren- 
executors  &c.,  from  29th  September  then  next  ensuing,  during  all  the  rest,  determi1!!^d,  or ' 
residue  and  remainder,  which  should  be  and  then  to  come  and  unexpired  of  Jj!'^***  becom* 
the  said  term  of  eleven  years  therein  expressed.   Covenant  by  John  Lock,  for  or  prejudicially  ' 
himself  and  his  executors  &c.,  that  for  and  notwithstanding  any  act,  deed,  t^^b»n°b'*et 
matter  or  thing  vhatsoevir,  by  him  the  scad  John  Lock,  at  any  time  theretofore  fluiion  of  time ; 
made,  done,  committed,  or  knowingly  occasioned,  suffered,  or  omitted,  to  the  con-  w1u»lilSding\"7 
trary,  the  said  thereinbefore  in  part  recited  indenture  of  lease  was  at  the  •«ciiact,nau*r 
time  a  good,  valid,  and  effectual  lease  in  law  and  in  equity,  of  and  for  the  pow'J^*to  ati^gn' 
premises  thereby  demised ;  and  that  the  same,  and  the  term  of  eleven  years  **l-  "**  ■'***  ^^ 
therein  expressed,  were  respectively  in  full  effect,  and  in  nowise  forfeited,  sur-  without  di"*"*' 
rendered,  assigned,  determined,  or  otherwise  become  void  or  voidable,  or  pre-  *»'**•**«•  *»y  *»*» 
judicially  affected  in  any  manner  howsoever  othennse  than  by  effluxion  of  time :  ciaaming  under 
«Dd  that  the  rente  &c.  by  the  therein  mentioned  indenture  of  lease  charged  Brfowthe^'iLri?' 
upon  the  premises  and  the  tenant  &c.,  had  been  paid  up  to  the  said  29th  day  meDtthciease 
of  September,  and  the  covenants  &c.  therein  contained  had  been  well  and  teraii^^ytu 
duly  performed :  and  also,  that  for  and  notwithstanding  any  such  act,  deed,  ^^^^^  <><  c., 
matter,  or  thing,  he  the  said  John  Lock  had  in  himself  full  power  and  lawful  to  the  ^iguw  T! 

£r«tf.  that  tlia  * 
words**  notwitli- 

•tandiog  any  act  ftc."  done  by  tha  aaai^nor,  qualified  the  coveoants  throughout,  and  that  he  waa  not  there. 

fore,  on  eviction  of  the  aasignea  by  the  reversioner,  liable  for  a  breach  of  his  covenant  that  the  term  was 

valid  and  snbabUng  at  the  time  of  the  a^sigumeut. 
S.  After  C.*s  death,  and  before  the  assignment,  the  assignor  had»  by  payment  of  rent  to  tlie  ravertioner 

created  a  fresh  tenancy  from  year  to  year  i—HtU,  that  thto  payment  being  wholly  Inoperative  quoad  klie  term 

already  determined,  couid  not  be  couaidrred  an  act  in  breach  of  the  coveoaaia. 

VOL.  III.  Y 
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King't  Bench, 

St ANN A RD 
f. 

Forbes 
•nd  another. 


and  absolute    authority  to  bargain,   sell,  assign,   transfer  and   assure   the 
said  messuage  &c.  unto  the  said  plaintiff,  his  executors  &c.,  for  and  during 
all  the  residue  and  remainder  which  was  to  come  and  unexpired  by  effluxion 
of  time,  of  or  in  the  said  term  of  eleven  years  so  therein  granted  as  afore- 
said, in  the  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
the  same  indenture :  and  further,  that  he  the  said  plaintiff  &c.  should  or 
lawfully  might,  immediately  after  the  execution  thereof,  and  from  time  to 
time  and  at  all   times  thereafter,  during  the  residue  and  remainder  which, 
from  the  29th  day  of  September  then  next,  was  to  come  and  unexpired  by 
effluxion  of  time  of  the  said  term  of  eleven  years,  by  the  said  in  part  recited 
indenture  of  lease,  peaceably  and  quietly  enter  upon  and  enjoy  &c.,  for  and 
during  such  residue  and  remainder  of  the  said  term,  and  receive,  take  and 
retain  the  rents,  issues,  and  profits  &c.,  without  any  action,  eviction  &c.,  of 
or  by  the  said  John  Lock,  his  executors  &c.,  or  any  person  then  or  thereafter 
rightfully  claiming  or  possessing  any  estate  &c.  or  interest  in  the  said  pre- 
mises, and  in  trust  for  him,  or  by  or  through  his  or  their  acts,  deeds,  defaults, 
means,  consent,  or  privity :  and  that  free  and  absoluteljr  acquitted  &c.,  by 
and  at  the  expense  of  the  said  John  Lock  &c.,  and  well  and  effectually  pro- 
tected, indemnified  &c.,  against  all  former  and  other  assignments,  estates, 
rights,  titles,  trusts,  interests,  charges,  payments,  and  incumbrances  &c., 
which  had  been,  or  which  at  any  time  thereafter  should  or  might  be  com- 
mitted, created,  or  knowingly  occasioned  or  suffered  by  him,  or  any  person 
&c.  claiming  or  possessing  any  legal  or  equitable  estate,  right,  title,  trust,  or 
interest,  by,  from,  or  under  or  in  trust  for  him.   The  declaration  then  stated, 
that  on  19th  January,  1829,  the  plaintiff  bargained  and  sold  one  undivided 
moiety  of  the  said  messuage  &c.  to  Robert  James  for  the  residue  of  the  said 
terms,  provided  Georgiana  Scott  and  S,  S,  Clement  should  so  long  live ;  and 
covenanted  with  him  that  the  first-mentioned  indenture  of  lease  then  was  and 
continued  a  good  and  subsisting  lease,  and  not  surrendered,  forfeited,  or 
become  void  or  voidable  in  any  manner  whatever,  and  that  the  plaintiff  had 
good  title  to  bargain  and  sell,  and  also  for  quiet  enjoyment  by  James  for  the 
residue  of  the  term,  provided  Georgiana  Scott  and  S,  S.  Clement  should  so 
long  live,  and  afterwards,  IGth  August,  1829,  sold  the  other  moiety  with  like 
covenants.     It  then  averred,  that  before  the  makmg  of  the  indenture  be- 
tween John  Lock  and  the  plaintiff,  on  7th  September,  1825,  S.  S,  Clement 
died,  whereby  the  lease  to  John  Lock  was  determined  as  to  one  moiety,  and 
that  the  remainder-man,  after  the  demise  to  James,  entered  upon  that  moiety, 
and  by  process  of  law  expelled  James  on  13th  April,  1831,  whereupon  James 
brought  an  action  of  covenant  against  the  plaintiff,  and  on  16th  February, 
1832,  recovered  damages  to  the  amount  of  950/.,  and  that  the  plaintiff  ex- 
pended 200/.  in  respect  of  the  said  action.     It  also  averred,  that  before  the 
making  of  the  indenture  between  John  Lock  and  the  plaintiff,  John  Lock  had 
notice  of  the  death  of  5.  5.  Clement,  but  that  the  plaintiff  had  no  notice  of  it 
until  after  the  making  of  the  indenture  between  himself  and  James. 

Breach  assigned,  that  the  indenture  between  Lock  and  the  plaintiff  was 
not  at  the  time  of  making  it  a  good  and  valid  lease,  and  that  the  same  and 
the  term  therein  were  not  in  full  effect,  and  in  nowise  forfeited,  surrendered, 
assigned,  determined,  or  otherwise  become  void,  and  otherwise  than  by 
effluxion  of  time ;  and  that  the  said  Lock  had  not  himself  full  power  &c., 
as  by  the  said  covenant  in  that  behalf  is  expressed  ;  and  further,  that  the 
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plaintiff  could  not  and  did  not  enjoy  the  premises  aforesaid,  as  in  the  inden- 
ture between  the  plaintiff  and  Lock  it  was  covenanted  that  the  plaintiff  should 
enjoy,  contrary  to  the  tenor  of  the  said  indenture  and  the  covenants,  &c. 

Pleas:  1st,  non  est  factum ;  2nd,  that  the  remainder-man  did  not  eject 
James;  Srd,  that  Loc^  had  no  notice,  before  making  the  indenture  between  him 
and  the  plaintiff,  of  the  death  of  S,  S.  Clement ;  4th,  that  the  plaintiff  has 
been  indemnified  against  all  former  assignments,  interest,  &c.  at  any  time 
before  created  by  Lock^  or  any  one  claiming  under  him. 

Seanah  Stot  Clement  died  on  the  7th  of  September,  18S5,  and  the  jury 
found  that  Lock  had  notice  of  her  death  before  September,  1826.  The 
plaintiff  entered  into  and  was  possessed  of  the  premises  under  the  assignment 
of  the  21st  of  September,  1826,  and  afterwards  assigned  to  one  Robert 
James,  who  was  by  due  course  of  law  evicted  in  Hilary  term,  1831,  of  one 
moiety  of  and  in  the  demised  premises  by  one  George  Scott^  having  a  title 
arising  upon  the  death  of  the  said  Seanah  Stoe  Clement,  and  by  reason  of  the 
death  of  the  said  Seanah  Stoe  Clement.  It  was  proved  at  the  trial,  that  the  ' 
said  George  Scott  received  from  Lock,  in  April,  1826,  50/.  for  one  year's  rent 
due  to  one  HardUty  (the  guardian  of  Joseph  Clement,  on  whom  Seanah  Stoe 
elements  moiety  had  devolved)  and  himself,  and  afterwards  received 
of  Stannard  and  James,  up  to  the  time  of  his  eviction,  the  rent  reserved 
by  the  lease  of  the  26th  February,  1825.  Assets  were  admitted  by  the 
defendants.  The  cause  came  on  for  trial  at  the  Middlesex  sittings,  in 
Michaelmas  term,  1834,  when  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  plaintiff's  right  to  recover  damages  against 
the  defendants  for  breach  of  covenant  entered  into  by  Lock  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  en- 
titled to  recover  in  this  action  against  the  executors  of  Lock  for  breach  of 
eovenant. 


King's  Bench, 


Stannard 

V. 
FORBFI 

and  aoother* 


Kelltf  (with  whom  was  Hayward)  for  the  plaintiff. — No  question  what- 
ever can  arise  upon  the  three  first  pleas ;  all  the  facts  put  in  issue  by  them 
have  been  specially  found  for  the  plaintiff.  The  fourth  plea  relates  only  to 
the  covenant  of  indemnity  against  any  interests  or  assignments  created  by 
Lock.  It  affords  therefore,  even  if  true,  no  answer  to  a  breach  of  any  of  the 
other  covenants^  and  the  plaintiff  is  thus  in  the  same  condition  as  if  he  were 
shewing  cause  against  a  motion  in  arrest  of  judgment.  As  to  the  express 
covenants,  the  question  is,  whether  they  are  qualified  or  absolute  covenants, 
that  the  lease  was  a  good  and  subsisting  lease  at  the  time  of  the  assignment 
to  the  plaintiff. 

The  points  to  be  made  for  the  plaintiff  are,  1st,  that  by  the  recital  in  the 
indenture  of  assignment  that  the  lease  was  a  good  and  valid  lease,  and  by 
the  use  of  the  words  "  grant  and  assign,"  a  general  covenant  must  be  implied 
by  Lock,  that  this  was  a  good  lease  for  the  residue  of  the  1 1  years. 

2nd,  Independently  of  such  implied  covenant,  the  second  express  covenant 
is  not  qualified  by  any  other  part  of  the  indenture. 

drd,  Assuming  that  it  is  a  qualified  covenant,  there  has  been  a  breach 
of  it. 

4tl],  Taking  all  the  covenants  to  be  qualified,  there  has  still  been  a  breach 
of  them. 

As  to  the  first  point,  the  rule  is,  where  the  words  **  dedi  concessi"  occur, 

t2 


324 


TERM  REPORTS  in  the  KING'S  BENCH. 


King't  Btntih. 
Stannard 

V. 

Forbes 
aod  another. 


that  if  there  are  express  covenants  to  the  same  effect,  these  merge  the  im- 
plied covenants.  On  the  contrary,  if  the  express  covenants  are  only  cumu- 
lative and  not  to  the  same  effect,  both  may  coexist,  though  relating  to  the 
same  subject,  Co,  Lit.  384  a.  The  only  argument  that  can  be  used  here  to 
shew  that  the  general  words,  grant  &c.,  are  restrained,  must  be  that  there  is 
a  qualified  covenant  as  to  the  same  subject.  But  Johnson  v.  Procter  {a) 
shews  the  contrary,  and  is  an  authority  on  all-fours  with  the  present  case. 
There  Johnson^  the  lessee  of  one  moiety  of  an  estate,  granted  the  whole  to 
Procter  by  indenture,  reciting  that  he  was  entitled  to  it  by  survivorship,  and 
covenanted  for  quiet  enjoyment,  nottoithstandiMg  any  act  done  by  him.  And 
it  was  held  that  Procter^  having  been  afterwards  evicted  by  the  assignee  of 
the  other  lessee,  was  entitled  to  recover  against  Johnson ;  because,  as  to  one 
moiety,  Johnson  had  no  power  to  grant,  and  that  the  qualified  covenant  did 
not  restrain  the  general  one.  So  it  is  here.  Had  Clement  died  after  the 
indenture,  there  would  have  been  no  breach,  but  she  being  dead  before  its 
execution,  the  covenant,  as  in  that  case,  was  broken  when  made,  and  Lock  was 
liable  upon  it.  This  case  is  cited  with  approbation  by  Sir  Edward  Sugden  (6), 
and  Lord  Eldon,  referring  to  it  in  Browning  v.  Wright  (c),  observes  that  the 
recital  there  amounted  to  a  warranty.  In  Barton  v.  Fitzgerald  {d),  the  in- 
strument recited  an  original  lease  for  10  years,  and  contained  a  bargain 
and  sale  of  the  premises  for  all  the  rest  of  the  term  of  10  years,  but  only 
**  in  as  ample  a  manner  as  the  assignor  might  have  held  the  same,'*  and 
there  was  a  general  covenant  for  title.  The  original  lease  was  in  fact  for  10 
years,  determinable  on  a  life,  and  that  life  having  dropped,  after  the  assign- 
ment, but  before  the  effluxion  of  the  10  years,  it  was  held  that  the  assignee 
might  assign  a  breach  upon  the  general  covenant  for  title,  and  that  it  was  not 
restrained  by  the  other  covenants  in  the  instrument.  In  Smith  v.  Compton  (e), 
the  Court  said  that,  with  one  exception,  there  is  no  case  where  a  general 
covenant  has  been  held  to  be  qualified  by  others,  unless  in  some  way  con- 
nected with  it.  The  exception  alluded  to  is  Milner  v.  Norton  (f),  the 
authority  of  which  is  denied  by  the  Court.  Howell  v.  Richards  (g)  is  to  the 
same  effect.  In  the  assignment  of  a  lease,  it  is  reasonable  that  we  should 
expect  to  find  more  absolute  covenants,  than  in  the  conveyance  of  a  fee. 
This  is  observed  by  Lord  Eldon  in  Browning  v.  Wright  (c).  The  title  of  a 
leasehold  estate  often  cannot  be  got  at,  and  therefore  insertion  of  an  absolute 
covenant  by  the  vendor  is  the  more  necessary. 

In  construing  instruments  of  this  nature  it  was  formerly  held,  where  there 
were  several  covenants  preceded  by  a  general  introductive  and  qualify- 
ing clause,  that  such  clause  qualified  all  the  covenants ;  but  that,  if  the 
qualifying  clause  occurred  in  any  other  part  of  the  instrument  than  in  the 
commencement,  it  merely  qualified  those  covenants  which  followed.  A 
more  rational  rule  now  prevails,  as  laid  down  by  Lord  Ellenborough  in  Barton 
V.  Fitzgerald  {d)  and  in  Gainsford  v.  Griffiths  (A),  and  the  notes  to  that  case, 
that  the  proper  construction  is  to  bring  every  part  of  an  instrument  into 


(a)  Yelv.  176.  5.  C.  Cro.  Eliz.  809.  Cro. 
Jac.  233  ;  1  Bulst.  2,  and  affirmed  on  error 
2  Brownl.  212. 

(6)  Vend.  &  Porch,  title  "  Construction  of 
Covenants  for  Titles."  where  all  the  cases  are 
coliected  and  itviefRed. 


(c)  2  B.  &  P.  13. 

(d)  15  East.  530. 

(e)  3  B.  &  Ad.  189. 
(/)  M'Clel.  647. 

)  11  East.  633. 

)  1  Wms.  Sauod.  68. 
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action,  in  order  to  coUect  one  uniform  and  consistent  sense  from  the  whole,  g^^*.  Bench. 
Now  here  Lock,  by  his  own  act  of  paying  rent  to  the  reversioner,  had  ac-  ^^^/^ 
cepted  a  tenancy  from  year  to  year.  It  never  can  be  contended  that  the  Stannakd 
plaintiff  intended  to  take  this  limited  lease,  which  is  very  different  from  the  Forbfs 
lease  recited.  If  there  had  been  a  bad  title,  unknown  to  Ijock,  in  one  of  the  and  toother. 
lessors  paramount,  it  might  have  been  otherwise.  But  the  defendants  can- 
not be  permitted  to  say,  that  Lock  did  not  intend  to  covenant  against  this 
act,  which  was  clearly  so  wholly  his  own.  The  concluding  words  in  the 
qualified  covenant  are,  *<  except  by  effluxion  of  time."  Now  it  would  be 
repugnant  and  absurd  to  attempt  to  apply  these  words  to  any  act  done  by 
Lock.  But  casting  these  aside,  and  assuming  the  covenant  to  be  that  on  the 
21st  of  September,  1826,  the  lease  was  a  good  and  valid  lease  for  11  years, 
and  not  void  or  voidable  by  any  act  done  by  Lock,  still  there  was  a  breach 
even  of  such  covenant.  Lock  did  not  become  a  tenant  from  year  to  year  by 
operation  of  law,  but  by  his  own  act, — ^by  the  payment  of  rent.  That  con- 
stitutes an  agreement  between  him  and  the  reversioner.  Supposing  this  to 
have  been  an  actual  lease  for  1 1  years,  it  cannot  be  denied,  that,  if  after 
lease  he  had  become  a  tenant  from  year  to  year,  that  would  have  operated 
as  a  surrender.  In  a  case  on  the  Norfolk  circuit,  Paitcson,  J.  held,  that  by 
an  agreement  to  hold  as  tenant  at  will,  a  larger  term  was  concluded. — [CoU' 
ridge,  J. — Would  the  payment  to  a  third  party  have  that  effect  ?  You  must 
assume  dement  to  be  alive,  would  the  payment  to  the  reversioner  then  have 
such  an  effect  ?] — ^The  difficulty  only  arises  by  assuming  the  existence  of  an 
absolute  term.  Here  Ckment  being  dead,  the  act  done  by  l^ck  was  certainly 
prejudicial  to  the  plaintiff's  title.  In  Howes  v.  Brushfieid  (a),  the  covenant 
was  only  against  any  interruption  by  the  seller,  or  by,  through,  or  with  his 
act,  means,  or  default,  &c. ;  still  it  was  held  to  apply  to  a  certain  quit  rent 
due  at  the  time  of  the  conveyance,  though  possibly  the  rent  might  have  ac- 
crued before  he  was  tenant  of  the  premises.  So  in  Lady  Cavan  v.  Pul- 
teney(b)t  the  lessor  recited  that  he  was  seised  in  fee,  but  he  covenanted 
only  against  his  own  acts ;  the  lessee  was  evicted  by  a  remainder-man 
under  a  settlement.  Lord  Rodyn  held,  that  the  lessor  was  liable  on  his 
covenant ;  probably  on  the  ground  suggested  by  Sir  E.  Sngden  (c),  that  the 
lessor  ought  to  have  obtained  the  fee  simple,  as  he  might  have  done  by  suf- 
fering a  recovery,  and  that  whether  he  omitted  to  do  so  by  fraud  or  neg- 
ligence was  immaterial,  the  consequence  to  the  lessees  being  the  same. — 
Here  the  breach  is  proved  as  regards  all  the  covenants.  Lock  covenants 
against  any  thing  done  or  suffered  by  himself.  At  the  time  he  entered  into 
that  covenant  he  knew  that  he  was  falsely  reciting  the  lease. 

Hoggins  (with  whom  was  Tremenkeere),  contrd,  —  The  question  is, 
whether  these  covenants  are  qualified,  so  as  to  apply  only  to  any  act  done 
by  Lock.  The  rule  of  construction  is,  as  laid  down  by  Sir  E,  Sugden  (c), 
that  the  introductory  words  in  a  deed  override  the  whole  of  the  covenants 
having  the  same  object,  and  for  this  he  cites  Brotoning  v.  Wright  (d).  It  is 
contended  that  in  that  case  the  instrument  was  not  similar  to  the  one  in 
question  ;  but  the  rule  of  construction  is  the  same,  whether  the  instrument 

(a)  3  East,  491.  (e)  V«nd.  &  Purch.  tide  •*  Construction 

(6)  t  Ves.  jun.  544.  of  Covenants  for  Title." 

(rf)  2  B.  &  P.  13. 
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be  the  conveyance  of  a  fee  or  the  assignment  of  a  lease.  The  generality  of 
a  latter  covenant  in  that  case  was  held  to  be  qualified  by  the  restrictive 
words  in  a  former  covenant.  Upon  the  authority  of  that  case  all  these 
covenants  must  be  held  to  be  qualified.  Broughton  v.  Conway  (a)  carries  the 
principle  very  far.  The  vendor  in  that  case  covenanted  that  he  had  not 
done  any  act  to  disturb  the  vendee,  but  that  the  vendee  might  enjoy  without 
disturbance  of  him  or  any  other  person.  Yet  it  was  held  that  the  covenant 
was  confined  to  acts  done  by  the  vendor,  and  the  latter  words  were  said  to 
be  dependent  on  the  preceding.  To  the  same  effect  is  Nind  v.  Marshall  (6). 
In  Gainsford  v.  Griffiths  {c)  the  first  covenant  was  general,  and  for  that 
reason  the  restriction  was  not  held  to  over-ride  all  the  other  covenants. 
There  is  nothing  here,  either  in  recital  or  in  any  other  part  of  the  deed, 
from  which  it  can  be  implied  that  Lock's  intention  was  to  covenant  generally. 
It  has  been  contended  that  even  if  the  covenant,  that  the  lease  was  valid,  is 
a  qualified  covenant,  still  there  has  been  a  breach,  and  Howes  v.  Brushfield(d) 
was  cited.  But  Sir  E.  Sugden  (e)  questions  that  case,  which  he  seems  to 
say  conflicts  with  prior  decisions,  and  he  refers  to  Lord  Alvanleys  judgment 
in  Hesse  V.  Stevenson  {f).  In  Woodhousey.  Jenkins  (g),  where  the  covenant 
was  against  eviction  by  any  one  claiming  under  the  lessor,  or  by  his  acts, 
means,  consent,  neglect,  default,  privity,  or  procurement,  it  was  held  that 
the  lessor  was  not  liable  on  an  eviction  by  title  paramount ;  and  Tindal,  C.  J. 
distinguishes  the  case  of  Lady  Cavan  v.  Pulteney  (h\  There  the  lessor  re- 
cited that  he  was  seised  of  an  estate  of  freehold  and  inheritance.  The  recital 
does  not  correspond  with  the  recital  in  Johnson  v.  Proctor  (t)  and  Barton  v. 
Fitzgerald  (^),  but  if  it  did,  still  the  inference  contended  for  could  not  be 
raised.  Sir  E.  Sugden  (e)  lays  it  down  in  very  strong  terms,  that  the  judg- 
ment of  the  Court  in  the  former  case  did  not  proceed  upon  the  recital,  but 
on  the  word  *'  grant,"  and  cautions  his  readers  against  entertaining  the  pro- 
position, that  a  general  recital  that  the  vendor  is  seised  in  fee  amounts  to  a 
warranty,  and  is  not  controlled  by  covenants  which  are  limited. 


Kelly,  in  reply.— [Co/^nV/^e,  J.— Supposing  this  to  be  considered  as  a 
motion  in  arrest  of  judgment,  can  we  take  into  consideration  the  acts  done 
by  Lock  making  himself  a  tenant  from  year  to  year  ?] — Perhaps  not  that 
fact,  but  the  declaration  states  that  he  knew  of  Clement's  death.  It  is  con- 
tended that  the  qualified  covenant  must  apply  to  all  that  follow  it.  But  these 
covenants  are  distinct  and  complete  in  themselves ;  every  one  begins  "  And 
that."  Not  to  speak  of  the  absurdity  of  construing  the  effluxion  of  time  to 
be  an  act  of  the  assignor,  there  is  the  covenant  relating  to  the  payment  of 
rent,  that  also  becomes  insensible  if  the  qualifying  words  are  applied  to  it. 
But  there  is  no  argument  to  shew  that  they  apply  to  one  covenant  which  is 
not  equally  good  to  shew  that  they  apply  to  all.  If,  therefore,  the  argument 
is  not  good  to  shew  that  they  apply  to  all,  it  cannot  avail  to  shew  that  they 
apply  to  some  only.      Again,  if  all  the  covenants  are  lefl  without  these 


(a)  Dy.  240,  Mod.  58. 
{h)  1  B.  fie  B.  319. 
(c)  i  Wms.  SauDd.  58. 
(c/)  3  Kast,  491. 
(«)  Vend.  6l  Purch.  title 
ofCovenanls  for  Title." 
{J  )  3  13.  &  P.  565, 
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{g)  9  Bing.  431. 

(/.)  2  Ves.  jun.  544. 

(i)  Yelv.  175.  5.  C.  Cro.Eliz.  809,  Cro. 
.Tac.  233,  1  BuUt.  2,  and  affirmed  on  error 
2  l<townl.*212. 

ik)  15  Last,  530. 
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qualifying  words,  they  are  perfectly  sensible  and  consistent.     It  has  been    ^i^g**  BtneK 
said  that  the  recital  in  this  case  does  not  correspond  with  that  in  Barton  v. 
Fitzgerald  {a).     But  if  both  recitals  are  read  throughout  it  will  appear  that 
they  virtually  correspond. 

Cur,  adv,  vuit. 


Stannaru 
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Lord  Denman,  C.  J.  on  this  day  (after  stating  the  facts  of  the  case)  pro- 
ceeded as  follows. — It  has  long  been  established,  that  where  in  a  conveyance 
express  covenants  for  warranty  are  introduced,  none  can  be  implied  from  the 
general  words  of  conveyance,  and  that  the  Court  has  no  other  duty  to  dis- 
charge than  that  of  correctly  construing  the  language  employed.  In  per« 
forming  this  task  on  any  particular  occasion,  we  are  not  likely  to  derive 
much  assistance  from  the  former  decisions  that  may  be  cited,  as  every  in- 
strument varies  in  some  respect  from  all  others,  and  must  be  interpreted 
according  to  its  own  language.  It  should  seem  that  the  true  grammatical 
sense  of  the  words  employed,  when  that  can  be  ascertained,  must  prevail, 
and  no  case  can  be  quoted  in  which  our  Courts  have  thought  themselves  at 
liberty  to  act  in  direct  contravention  of  it.  Such  a  course  might  indeed 
become  necessary,  for  a  deed  may  contain  repugnant  clauses;  where  these 
occur,  the  authorities  fully  warrant  us  in  comparing  the  clause  under  imme- 
diate consideration  with  all  which  precedes  and  follows  it,  even  though  not 
forming  parts  of  the  same  sentence,  and  with  the  nature  of  the  obligations 
entered  into  for  the  purpose  of  discovering  and  effectuating  the  intention 
really  expressed  by  the  parties.  But  when  we  examine  the  covenant  said  to 
have  been  broken  by  Lock,  by  conveying  the  term  after  his  title  had  deter- 
mined, and  find  it  inseparably  connected  with  the  preceding  words,  we  do 
not  find  the  least  difficulty  as  to  the  grammatical  meaning,  and  that  appears, 
on  examination,  to  be  conformable  to  the  general  intention  of  the  testator 
who  entered  into  the  covenant.  All  the  covenants  but  the  second  are  ad- 
mitted to  be  restricted ;  the  second  is  in  these  terms.  (His  lordship  here 
read  the  covenant.)  But  the  whole  series  of  covenants  is  introduced  by 
qualifying  words,  which  (we  cannot  doubt)  run  through  both  clauses  of  the 
sentence.  The  effect  is,  *'  I  covenant,  that  for  and  notwithstanding  any  act 
of  mine,  I  have  a  right  to  convey  the  term,  and  that  the  term  is  neither  for- 
feited, surrendered,  nor  in  anywise  impaired,  except  by  the  effluxion  of 
time."  It  was  acutely  remarked,  that  these  last  words  rendered  the  restric- 
tion nonsensical,  as  effluxion  of  time  could  have  been  no  act  of  the  cove- 
nantor. They  are  indeed  unnecessary,  but  from  that  quality  in  legal  docu- 
ments too  strong  inferences  cannot  be  safely  drawn.  On  the  other  hand, 
the  absurdity  of  guarding  himself  from  covenanting  against  any  acts  but  his 
own,  and  in  the  same  breath  covenanting  that  the  term  was  not  affected  by 
the  acts  of  any  person  whatever,  is  glaring,  and  is  rendered  still  more  so  by 
his  repetition  of  the  qualifying  words  afler  the  succeeding  covenant,  which 
relates  to  the  fact  of  clearing  up  arrears  &c. — a  fact  with  which  his  pre- 
decessors could  have  no  concern.  The  same  words  are  carefully  incor- 
porated in  the  residue  of  his  covenants.  The  covenants  in  truth  form  one 
sentence,  the  first  clause  of  which  is  restricted  by  the  acts  of  the  covenantor ; 


(a)  15  Etit,  530. 
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KiHg't  Bench,  the  second  omits  to  repeat  the  restriction ;  but  the  third  refers  to  it  by  Uie 
expression  **  for  and  notwithstanding  any  such  acts,  &c." 

If  both  parties  had  attentively  scanned  the  language  of  the  deed  before 
completing  the  assignment,  neither  could  have  believed  the  covenant  to 
include  any  others  than  the  testator  and  those  claiming  under  him. 

We  feel  it  unnecessary  to  travel  through  the  cases :  that  of  Brtmning  v. 
Wright  (a)  may  however  be  referred  to  as  fully  warranting  the  principle  on 
which  we  act,  and  closely  resembling  the  present  case  in  the  form  of  the 
covenant. 

A  second  point  was  attempted  to  be  raised  from  an  additional  fact  in  the 
case,  viz.  that,  supposing  the  construction  above  stated  to  be  right,  there 
was  still  a  breach  of  covenant  by  Lock  in  paying  rent  to  his  lessor  after 
knowledge  that  one  of  the  Hves  had  fallen.  This  act,  it  was  said,  would 
have  the  effect  of  converting  his  term  into  a  tenancy  from  year  to  year,  if 
done  while  the  life  continued,  and  could  have  no  less  effect  after  the  life  had 
dropped.  Bui  granting  these  premises  for  the  sake  of  the  argument,  we 
think  the  conclusion  does  not  follow,  for  the  simple  reason,  that  the  payment 
of  rent  made  no  difference  whatever  in  Lock*s  interest,  which  had  previously 
expired.  What  he  did  was  wholly  inoperative,  and  could  not  therefore  be  a 
breach  of  his  covenant. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff*  is  not  entitled  to 
recover,  and  our  judgment  must  be  for  the  defendant. 


Postea  to  the  defendant. 


(a)  2  Bm.  &  Pal.  13. 


Wright  v.  Acres. 


May  5th. 
A  declantion 
iu  iiasumf>«tt  con- 
Uiiied  two  counts, 
^ach  of  them  hI- 
legiug  defendant 
to  be  indebted  to 


A  SSUMPSIT.  The  declaration  contained  two  counts;  the  first  stating 
that  the  defendant  was  indebted  in  10/.  for  work  and  labour,  and  the 
other,  that  he  was  indebted  in  10/.  on  an  account  stated.  The  declaration 
concluded  by  alleging  a  breach  of  the  defendant's  promise  to  pay  &c.,  to 
the  plaintiff  in  uje  the  plaiutiff^s  damage  of  20/.  Pleas  to  the  whole  declaration;  first,  non 
assumpsit ;  and  secondly,  that  the  defendant  had  paid  10/.  to  the  plaintiff*  in 
full  satisfaction  and  discharge  of  the  promises  in  the  declaration  mentioned, 
and  of  all  damages  sustained  by  the  plaintiff*  by  reason  of  the  non-per- 
formance thereof,  which  sum  of  10/.  the  plaintiff*  received  in  full  satisfaction, 
&c.  To  the  count  upon  the  account  stated,  the  defendant  pleaded  his 
wu™!ctiou/*Bi°  infancy;  and  as  to  this  count,  the  plaintiff*,  before  the  trial,  entered  a  nolle 
fore  tiie  trial  a  prosequi.  The  cause  was  tried  before  the  under-sheriff*  of  Middlesex  : 
WM  euCre?^  to  verdict  for  the  defendant  on  the  issue  as  to  the  payment  of  10/.  in  satisfaction, 
one  of  the  counts.  Erlc  had  obtained  a  rule  nisi  for  entering  judgment  for  the  plaintiff*  non 
defendant  on  the  obstante  vcredicto,  on  the  ground  that  the  plea  of  payment  of  10/.  in  satis- 
piea  of  payment:    faction  could  fumish  no  answcr  to  a  claim  for  20/. 

He/df  on  motion 
for  entering  judg- 
ment lor  tlie  plaintiff  non  obstante  veredicto,  on  the  ground  that  payment  of  10/.  had  been  improperly 
pleaded  in  satisfaction  of  a  larger  sum  : — 

1.  That  the  plea  mostbe  considered  with  reference  to  the  sUCe  of  the  record  at  the  time  of  the  trial,  at 
which  time  it  was  a  good  plea. 

2.  '1  liMt  even  if  imperfect,  it  would  be  cured  by  the  verdict. 


damages  were 
laid  at  80/.    Tlie 
defendant  pleaded 
to  the  whole  de- 
claration, first, 
non  assump«it, 
and  secondly. 
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Cieasby  now  shewed  cause. — This  is  not,  as  in  the  case  of  Thomas  ▼.    King't  Beneh. 
Heaihom  (a),  a  plea  of  payment  of  a  smaller  sum  in  satisfaction  of  a  larger ;        n^/W 
because  a  nolle  prosequi  had  been  entered  before  trial  as  to  the  10/.  claimed       Wbiobt 
by  the  second  count.     There  was  at  that  time,  therefore,  nothing  upon  the         Acass. 
record  to  shew  that  the  sum  paid  was  less  than  the  sum  claimed.    Another 
most  important  distinction  between  this  case  and  Thomas  v.  Heatharn  is, 
that  the  present  question  is  not  rsised  by  demurrer  as  in  that  case,  but  after 
▼erdiet.    The  issue  upon  the  plea  of  payment  in  satisfaction,  necessarily 
required  the  defendant  to  prove  that  he  had  paid  the  plaintiff  so  as  to  satisfy 
the  whole  of  the  demand ;  and  that  issue  having  been  found  for  the  defend* 
ant,  any  imperfection  in  his  plea,  if  any  remain  after  the  entry  of  the  nolle 
prosequi,  is  cured  by  the  verdict.    The  doctrine  npon  this  point  is  set  out  in 
Stemel  v.  Hogg  (b). 

Erie,  contra. — ^The  question  is,  whether  this  plea  was  sufficient  at  the  time 
when  it  was  put  on  the  tetOvA ;  but  the  defendant's  case  is  not  mended  by 
considering  whether  the  plea  was  sufficient  at  a  subsequent  time,  namely, 
after  the  entry  of  the  nolle  prosequi.  Even  then  the  plea  would  set  up  a 
payment  of  10/.  in  satisfaction  of  10/.  in  the  count,  without  reference  to  the 
damages,  which  are  always  due  in  law,  where  a  promise  has  been  broken. 
The  damages  were  laid  at  201,,  but  if  this  plea  be  good,  the  plaintiff  could 
not,  under  any  circumstances,  have  recovered  more  than  10/. — \^LittUdaU,  J. 
— If  it  had  been  proved  that  the  plaintiff  was  entitled  to  15/.  altogether,  10/. 
of  which  had  been  paid,  I  do  not  think  the  state  of  this  record  would  have 
prevented  his  recovering  the  remaining  51.  It  would  be  taken  that  the  plea, 
however  bad  in  form,  was  intended  to  apply  to  whatever  was  really  due.] 

Per  Curiam  (c). — The  record  must  be  looked  at  as  it  stood  at  the  time  of 
the  trial.  The  payment  of  10/.  was  then  pleaded  to  one  count  only ;  at  all 
events,  no  exception  can  now  be  taken  to  this  plea,  on  the  ground  that  it  sets 
up  a  payment  of  10/.  in  satisfaction  of  a  demand  of  a  larger  sum,  for  the 
verdict  in  effect  necessarily  finds  that  the  plaintiff  has  been  paid  all  that  he 
was  entitled  to  in  the  shape  of  damages  or  otherwise. 

Rule  discharged. 

(a^  2  B.  &  C.  477.  (c)  Lord  Denman,  C.  J.,  LittUdaU,  Pat- 

{^b)  1  Wms.  Saunders,  228,  n  (1.)  teton,  and  CeUridge,  Js. 


Rex  v.  The  Guardians  of  the  Aston  Union. 

May  6th» 

^HILTON  applied  for  a  rule  calling  upon  eighteen  persons  to  shew  cause     ^  ^^^  wmmata 

why  an  information  in  the  nature  of  a  quo  warranto  should  not  be  filed  informatioa  does 
against  them  for  exercising  the  office  of  guardians  of  the  poor  of  the  Aston  ^l^ol  fo"  lltr^ 
Union.     He  stated  various  particulars,  which  are  not  here  material,  to  shew  <'^s>°b  ^f  ^^*^^ 
Uiat  there  had  been  an  undue  election  of  these  persons  to  the  office.   Comyni  th/poor  Law** 
Digest,  citing  Rex  v.  Nichoison  (d).  Quo  Warranto  (A),  and  JUx  v.  Bowles  (e),  Ainendawt  Act. 
shew  that  the  information  is  grantable  wherever  any  new  jurisdiction  or 
public  trust  is  exercised  without  authority.    In  the  judgment  to  Rtx  v. 

(d)  1  Str.  299.  (0  2  Str.  836. 
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King*t  Bench,    ^^^dle  (a),  it  is  mentioned  that  a  rule  for  this  information  was  granted  against 

s^^^         a  person  acting  as  guardian  of  the  poor  in  Exeter,  under  28  Geo.  3,  c.  76.-^ 

The  Kino       [Lord  Denman,  C.  J.— The  judgment  in  Rex  v.  Beedle  rests  entirely  upon 

The  Guarditns   '^*'  ^**®»  ^^>ch  was  mentioned  by  Mr.  Dealtry ;  but  the  subject  was  after- 

of  ihe  wards  fully  considered  in  Rex  v.  Ramsden  (b),  and  it  was  held  that  the  infor- 

AsTON  Union.   ,„ation  does  not  lie  for  the  office  of  governor  of  the  poor  under  a  local  act.] 

— This  union,  and  the  office  in  question,  are  created,  not  under  a  local  act, 

but  the  new  Poor  Law  Act,  which  may  distinguish  this  case  from  Rex  v. 

Ranuden, — [Patteson^  J. — Yet  a  quo  warranto  information  does  not  lie  for 

the  office  of  overseer  or  churchwarden  (c),  which  are  quite  public  offices.] 

Per  Curiam  (d) We  cannot  depart  from  the  authority  of  Rex  v.  Ramsden. 


(a)  3  Ad.  &  £1.  467. 
(6)  3  Ad.  &  £1.456. 
(c)  See  Rex  ▼.  Danberry,  1  Bott.  P.  L. 
324,  and  Rex  v.  Datobeny,  2  Sir.  1196. 


Rule  refused. 

(d)  Loid  Denman,  C.  J.,  LittUdale  and 
Pa»««m,  Js.  CoUridge.J.'wu  id  the  Bail 
Court* 


May  6th. 
The  43  Cm.  \ 

c.  110,  requiring 
parish  offiiert  to 
make  paymrnt 
aoDually  of  not 
leu  than  one- 
twrutifth  part  of 
mooies  borrowed 
undrr  S3  Ctc.  S, 
c.  83,  (Giitert's 
Act),  doe»  not  bar 
tlie  cUim  of  any 
crrditor  neglect- 
ing to  obtain  aucb 
pait  payment. 

Where,  there- 
fore, a  creditor 
had  lent  money 
under  Uie  last* 
meoUoned  act 
thirty  years  since, 
vltbout  having 
received  bacit  any 
part  of  the  princi* 
pal,  the  Court 
directed  a  manda- 
mus to  the  parish 
officers  to  repay 
(he  priocipal  with 
ail  interest  due 
thereon. ' 


Rex  v.  The  Inhabitants  of  Bighton. 

^IR  F,  POLLOCK  had  obtained  a  rule  calling  upon  the  parish  officers  of 
the  parish  of  Bigliton  to  shew  cause  why  a  mandamus  should  not  be 
directed  to  them  to  make  a  rate  for  payment  of  the  principal  and  interest 
due  upon  two  bonds  of  501.  each,  given  to  one  John  Jacobs  since  deceased, 
to  secure  money  lent  by  him  to  the  guardians  of  the  parish  under  22  Geo.  S, 
c.  83.  (Gilbert's  Act.) 

It  appeared  from  an  affidavit  of  the  executor  o£  Jacobs  that  the  money  was 
lent  in  1 806  to  the  parish  officers,  who  paid  the  interest  until  Jacob's  death, 
which  occurred  a  year  or  two  since ;  and  that  they  had  recently  refused  to 
repay  the  money,  on  the  ground  that,  as  it  had  not  been  paid  off  within  twenty 
years  from  the  time  of  the  loan,  it  could  not  now  be  allowed  in  the  parish 
accounts. 

Sir  J.  Campbell,  A.  G.  now  shewed  cause.  The  parish  has  now  no  power 
to  pay  off  the  debt,  more  than  twenty  years  having  elapsed  since  it  was  con- 
tracted. Section  20  of  Gilbert's  Act  empowers  the  parochial  authorities,  for 
the  purpose  of  building  poor-houses,  to  borrow  money,  which  is  to  be  charged 
on  the  rates,  but  is  not  required  to  be  paid  off  within  any  limited  period.  It 
was,  however,  enacted,  that  in  case  any  money  should  be  borrowed  under 
the  powers  of  the  said  act  for  the  building  of  any  poor-house,  that  the  as- 
sessments for  the  relief  of  the  poor  should  continue  at  the  same  rate  they 
were  when  such  poor-house  was  first  established,  until  the  debt  so  contracted 
and  the  interest  thereon  should  be  fully  discharged.  This  provision  having 
been  found  burdensome  and  oppressive  to  parishes,  42  Geo.  3>  c.  74  enabled 
the  guardians  of  the  poor,  with  the  consent  of  the  lenders,  yearly  to  pay  off 
any  part  of  the  sum  borrowed,  not  being  less  than  one-twentieth  part 
thereof.  This  provision  was  permissive  only.  Doubts  having  been  enter- 
tained whether  this  latter  act  effectually  relieved  such  parishes  as  had 
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adopted  the  20th  section  of  22  Geo,  3,  another  act  was  passed,  the  43  Geo.  8,     King't  Bench, 
c.  110,  which  repealed  so  much  of  the  section  just  mentioned  as  respected        v^^^^i/ 
the  continuation  of  the  assessments  at  the  same  rate.     It  also  enacted,  that      1*^®  ^^^^ 
such  assessments  should  from  time  to  time  be  diminished  to  such  amount  as  j},^  InhabitaDU 
should  be  deemed  proper  and  necessary  :  <*  provided  always,  that  the  guardi-     of  Biohtok. 
ans  of  the  poor  for  the  time  being  of  every  such  parish,  shall  yearly  and 
every  year  pay  off  or  provide  for  a  twentieth  part  at  least  of  any  monies 
which  shall  have  been  borrowed,"  &c.     This  act  is  compulsory  upon  the 
guardians  every  year  to  pay  off  one-twentieth  of  the  sum  borrowed.     In  this 
instance,  it  is  sought  to  charge  the  rate-payers  of  the  present  day  with  a 
liability  for  a  sum  of  money  borrowed  more  than  thirty  years  ago.     The  ap- 
plication is  inequitable  on  the  face  of  it,  and  repugnant  to  the  express  provi- 
sions of  43  Geo.  3. 

Sir  F.  Pdlochy  contra. — There  is  no  clause  in  any  of  these  acts,  which  says 
that  the  lender  shall  forfeit  his  money,  unless  he  apply  within  a  certain  time 
for  its  repayment.  Such  a  penalty  is  not  to  be  imposed  upon  a  creditor, 
unless  the  legislature  has  by  express  words  deprived  him  of  all  remedy. 
Can  it  be  intended  that  a  creditor  is  to  lose  one-twentieth  of  his  money,  un- 
less year  by  year  he  enforce  the  payment  of  each  succeeding  twentieth  in  the 
very  year  when -it  becomes  due.  No  process  would  enable  him  to  do  so.  If  he 
applied  for  a  mandamus,  and  the  rule  should  get  into  the  peremptory  paper, 
the  year,  and  with  it  his  only  opportunity,  according  to  the  argument  on  the 
other  side,  would  necessarily  elapse. 

Lord  Denhan,  C.  J. — This  is,  in  truth,  an  application  under  the  20th  sec- 
tion of  22  Geo,  3,  c.  83,  which  empowers  the  guardians  of  any  parish,  adopt- 
ing the  provisions  of  that  act,  to  borrow  money  at  interest  for  the  purpose 
of  building  a  poor-house,  and  to  secure  such  money  by  a  charge  upon  the 
poor  rates,  according  to  a  form  given  by  schedule  xi.  The  same  section 
requires  the  guardians  duly  to  pay  and  keep  down  the  interest  of  any  sums 
so  borrowed,  and  that  the  poor's  assessments  shall  continue  at  the  same  rate 
they  were  when  such  poor-house  was  first  established,  until  the  debt  so  con- 
tracted and  the  interest  thereof  shall  be  fully  discharged.  The  43  Geo,  3, 
c.  110,  then  repeals  so  much  of  the  above  act  as  relates  to  the  continuance 
of  these  assessments  at  the  same  rate ;  and  after  enacting,  that  from  time  to 
time  they  may  be  diminished  as  may  be  thought  necessary,  adds  a  proviso, 
*'  that  the  guardians  of  the  poor  for  the  time  being  of  every  such  parish,  shall 
yearly  and  every  year  pay  off  or  provide  for  a  twentieth  part  at  least  of 
any  monies  which  shall  have  been  borrowed  for  the  purpose  aforesaid."  It 
is  contended  that,  under  this  proviso,  the  debt  in  this  case  is  extinguished, 
because  a  particular  mode  for  its  repayment  has  been  pointed  out  by  the  sta- 
tute, of  which  the  creditor  has  neglected  to  avail  himself,  and  that  he  is  now 
by  his  own  laches  left  without  any  remedy.  On  full  consideration  I  think 
that  the  statute  has  no  such  eflfect,  and  that  the  proviso  relied  upon  cannot 
be  so  construed  as  to  relieve  the  rates  of  the  parish  from  an  incumbrance, 
with  which  they  have  been  expressly  charged  by  a  prior  act  of  parliament. 
The  creditor  would  have  acted  wisely  if  he  had  from  time  to  time  taken 
care  to  receive  the  interest  due  to  him,  together  with  the  proportional  part  of 
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Kin^iBmeJh    liw  principal ;  but,  it  appears  to  me,  the  legislature  did  not,  by  the  subsc- 
v^N^^        quent  act,  intend  to  extinguish  his  claim,  or  it  would  have  used  direct  terms 
The  Kino       jq  express  its  intention. 
The  lobabitanu      There  may,  however,  be  some  objection  to  this  rule  in  its  present  shape  ; 
of  BioBTOK.     because  it  would  be  unjust  to  the  present  rate-payers  to  compel  them  at 
once  to  pay  off  a  debt,  which  the  statute  creating  the  charge  has  said  shdl 
be  paid  off  gradually  and  in  small  proportions.     But  the  charge  still  conti- 
nues, and  the  section  creating  it  enables  the  guardians,  when  called  upon,  to 
repay  any  creditor  by  borrowing  again  from  some  other  person.     I  think 
they  ought  to  pay  tlie  principal  and  interest  in  this  case ;  and  this  rule,  there- 
fore, will  be  made  absolute,  not  in  its  terms,  but  commanding  them  generally 
to  make  the  payment,  and  leaving  it  to  them  to  decide  upon  the  most  conve- 
nient method  of  making  it. 

LiTTLEDALE,  J.— The  43  Geo.  8,  does  not  throw  any  obligation  upon  the 
creditors  to  require  part  payment  of  their  claim  from  year  to  year,  but  upon 
the  guardians  to  make  such  payment.  I  think  this  mandamus  should  issue 
to  the  parish  officers  to  discharge  this  claim,  although  they  do  not  seem  to 
have  any  power  to  make  a  rate  for  the  purpose  of  discharging  it. 

Patteson,  J.— It  is  difficult  to  ascertain  the  meaning  of  these  various 
acts  ;  but  I  think  it  clear  that  no  part  of  the  20th  section  of  Giibert's  Act  has 
been  repealed,  except  that  part  of  it  respecting  the  continuance  of  the  assess- 
ments at  one  uniform  rate,  and  that  part  has  been  repealed  by  express 
words.  The  schedule  to  22  Geo.  3,  which  has  been  referred  to,  giving  the 
form  of  security  for  money  borrowed,  does  not  specify  any  time  of  payment. 
It  seems  then  the  creditor  might  call  in  his  money  whenever  he  pleased, 
and  the  guardians  borrow  again  of  another  person,  and  assign  over  to  him 
the  original  security.  The  42  Geo.  3,  c.  74,  empowering  the  guardians,  with 
consent  of  the  creditors,  to  pay  off  yearly  one-twentieth  of  the  monies  bor- 
rowed, does  not  appear  to  mean  that  every  year  there  shall  be  discharged 
one-twentieth  of  each  particular  loan ;  for  it  says,  "  in  case  such  sura  to  be 
paid  off,  shall  not  in  any  one  year  be  sufficient  to  discharge  any  one  of  the 
notes,  the  money  shall  remain  in  the  hands  of  the  overseer  until  it  amounts 
to  a  sufficient  sum  to  discharge  any  of  the  said  notes."  This  provision  indi- 
cates, not  that  all  creditors  are  to  be  paid  rateably  from  time  to  time,  but 
rather,  that  one  creditor  is  to  be  paid  in  full ;  and  appears  itself  to  contem- 
plate that  delays  may  sometimes  occur  in  the  course  of  liquidation  prescribed. 
The  proviso  in  the  43  Geo.  3,  c.  110,  also  directs  the  annual  payment,  not  of 
one-twentieth  of  each  particular  loan,  but  of  the  aggregate  monies  borrowed. 
I  do  not,  therefore,  see  that  the  creditor  in  this  instance  has  been  guilty  of 
any  default ;  and  it  would  be  very  hard  upon  him  that  his  claim  should  be 
extinguished. 

Rule  absolute  for  a  mandamus  to  pay  principal  and  interest. 
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Doe,  on  the  several  demises  of  Chawner,  H.  P.  Beavan,  King*t  Bench. 
and  another,  v.  Boulter. 


JJJECTMENT  for  lands  in  Radnorshire.     At  the  trial  before  Pa^won,  J.,    ^^y^'*^^^- 
at  the  Radnorshire  Summer  Assizes,  1835,  the  case  was  opened  as  a  aeveni^Dcchri^. 
case  of  landlord  and  tenant  between  H»  P.  Beavan  and  the  defendant ;  and  •»  ^  t*«  */•*«>"  *»' 
was  supported  by  the  production  of  the  following  instrument : —  powen  of  disb^u 

and  entrj  in 
"  12th  April,  1826.         def«ult  of  pay- 

*'  Memorandum. — That  I  have  this  day  attorned  to  and  become  tenant  of  Mr.  n^de  ^easefor 
Hugh  PkUiips  Beavan,  of  &c.,  for  a  farm  &c.,  now  in  my  occupation  ;  and  in  JJjJJ*^^  the  de- 
acknowledgment  of  such  attornment  have  this  day  paid  to  Mr.  R.  P.,  the  gntnteeofuie 
authorised  agent  of  the  said  H.  P.  Beavan^  the  sum  of  1/.,  on  account  of  the  ^^^  '^JJ^^^  ^^^ 
arrears  of  rent  due  to  the  said  H.  P.  Beavan,  in  arrear^reco- 

"Henry  Boulter."      ;ri".ilr.h. 

defendant,  who 

It  was  also  proved  that  rent  bad  been  subsequently  paid  from  time  to  time  to  ^^^ten^t  ^h^. 
H.  P.  Beaoan ;  that  he  had  also  more  than  once  put  in  distresses  for  rent ;  Afterwards,  uie 
and  that  he  had  ultimately  determined  the  tenancy  by  a  regular  notice  to  quit,  'nt  rent^charge 

In  answer  to  this  case,  it  was  proved  that  one  Theopkilus  Bemnin  was  *^*°  making » 

/»       i«/«        /•■!  •  •  .  iiii'.n««  1        clMim  for  arrears, 

tenant  for  life  of  the  premises  m  question  ;  that  be  bad  in  181 1  granted  a  a,  and  the  two 
lease  of  them  to  the  defendant  for  sixty  years,  if  he,  Theapkihu  Beavan,  ^J'^^^^^^^ 
should  so  long  live  ;  and  it  was  contended  that  the  defendant  had  attorned  aibitrator,  who 
to  H.  P.  Beavan,  not  as  landlord  but  as  reversioner.  That'ihe^aJJIilJ 

The  plaintiff  then  proved  in  reply,  that  in  1785,  Theopkilus  Beavan  by  his  due  to  the  first 
marriage  settlement,  charged  the  said  premises  with  a  rent-charge  of  80/.,  pay-  brent* wtb!fiH. 
able  yearly  to  the  trustees  of  his  settlement,  of  whom  the  said  H.  P.  Beavan  This  award  hav- 
had  become  the  representative,  with  the  usual  potoers  of  distress  and  entry,  n^o^^t^d^hmd- 
That  in  1795,  Theopkilus  Beavan  granted  a  second  rent-charge  to  Chawner,  •"t.  he  declared 
one  of  the  lessors  of  the  plaintiff,  by  means  of  a  demise  and  re-demise,  Theo-  he  bad  aaorued 
phUus  demising  to  Chawner  at  a  pepper-corn  rent,  for  ninety-nine  years  if  {^/"^nl[^." *  ^^e 
he,  Theaphilus,  should  so  long  live  ;  and  Chawner  re-demising  to  Theopkilus  at  first  grantee,  to 
the  rent  of  55/.  a  year.     The  re-demise  from  Chawner  reserved  to  him  a  ;ii'ir:-fi*w,uit 
power,  if  the  rent  should  be  in  arrear,  to  enter  into  and  upon,  and  to  have,  a  tenancy  from 
hold,  use,  occupy,  possess  and  enjoy  the  said  premises  &c.,  and  to  have,  J^'atS  b^1!i,re" 
receive,  and  take  the  rents,  issues,  and  profits  of  the  same,  until  he  should  them,  and  that 
be  fully  paid  and  satisfied  so  much  of  die  said  rent  as  should  be  then  in  ar-  dVfe"dant  Luder 
rear.    This  second  rent-charge  being  in  arrear,  Chawner,  in  1823,  brought  ws  lease  was  sus- 

«     ,       .       •»   *     t  •  fwi    n  J  i_-.^  pended  until  the 

ejectment  and  obtained  judgment  against  T.  Beavan,  ana  was  about  to  exe-  payment  of  such 
cute  a  writ  of  possession,  when  the  defendant,  after  some  objection,  on  the  "wars. 
ground  that  H.  P.  Beavan  was  a  prior  incumbrancer  on  the  premises,  attorned 
to  Chawner,  and  afterwards  paid  to  him  the  rent  reserved  by  the  lease  of 
1811,  instead  of  to  T.  Beavan.  To  explain  the  subsequent  attornment  in 
1826,  to  H.  P.  Beavan,  an  award  made,  upon  a  reference,  to  which  H.  P. 
Beavan,  T.  Beavan,  and  Chawner  were  parties,  was  put  in  evidence,  dated 
August,  1825.  This  award,  after  reciting,  among  other  tkings,  that  consi- 
derable arrears  were  owing  both  to  H.  P.  Beavan  and  to  Chawner  upon  their 
several  rent-charges,  that  H.  P.  Beavan  had  made  a  distress  for  arrears  of 
his  rent-charge,  and  that  Chawner  had  thereupon  brought  an  action  of  replevin, 
which,  with  all  otlier  matters  in  difference,  it  had  been  agreed  to  refer  to  the 


334 


TERM  REPORTS  ik  the  KING'S  BENCH. 


K^tn^'f  Btneh, 


Doe 

V. 
BOVLTIB. 


decision  of  the  arbitrator,  declared  that  the  rents  should  in  future  be  paid  by 
the  defendant,  first,  in  satisfaction  of  the  arrears  owing  to  H.  P,  Beavan,  and 
then  in  satisfaction  of  the  arrears  owing  to  Ckawnen  A  copy  of  this  award 
was  served  upon  the  defendant,  who  thereupon  made  the  before-mentioned 
attornment  to  H,  P.  Beavan. 

Upon  these  facts  the  learned  judge  was  of  opinion,  that  the  clause  of 
re-entry  in  the  lease  to  T.  Beavan  was  to  be  construed  reddendo  singula 
singulis,  so  that,  if  the  land  were  in  possession  of  T,  Beavan  himself  when 
the  arrears  became  due,  then  Chaxcner  might  bring  ejectment,  and  hold  and 
enjoy  the  land  ;  but  that  if  it  were  in  the  possession  of  any  under-tenant,  or 
other  person  paying  rent,  that  then  Chawner  could  not  turn  such  person  out 
of  possession,  but  merely  require  the  rent  to  be  paid  to  him  instead  of  to  T. 
Beavan ;  and  that,  even  if  any  tenancy  had  been  created  between  the  defend- 
ant and  Chawner,  this  action  could  not  be  sustained,  as  no  notice  to  quit  had 
been  given.  The  learned  judge  was  also  of  opinion,  that  the  attornment  to  H.  P. 
Beavan  did  not  create  any  relation  of  landlord  and  tenant,  but  was  simply  an 
agreement  by  the  defendant  to  pay  the  rent  to  him  instead  of  to  T.  Beavan. 
His  lordship,  therefore,  directed  a  nonsuit,  giving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 

Chilton  accordingly,  in  Michaelmas  term,  1835,  obtained  a  rule  nisi,  on  the 
ground  that  the  demise  by  Chawner  to  T,  Beavan  was  determined,  or  at 
least  suspended,  upon  Chawner's  entry  for  the  arrears  of  rent-charge,  and 
that  the  defendant  therefore,  the  under-tenant  of  T.  Beavan,  had  no  interest 
in  the  premises  as  long  as  such  arrears  were  unsatisfied;  and,  secondly, 
that  the  defendant  could  not,  af\er  the  attornment,  be  allowed  to  dispute  H, 
P.  Beaton  9  title. 


J,  Evans  and  fV,  M.  James  now  shewed  cause. — This  action  cannot  be 
sustained  on  either  of  the  demises  laid  in  the  declaration.  First,  as  to  the 
demise  by  Chawner,  the  case  for  the  plaintiff  cannot  be  put  more  strongly 
than  if,  on  recovering  judgment  in  ejectment,  Chawner  had  executed  a  writ 
of  possession,  and  turned  out  the  defendant.  Had  this  been  done  Chawner 
would  have  retained  an  interest  in  the  premises  until  the  arrears  due  to  him 
had  been  discharged,  but  no  longer.  Afler  the  arrears  had  been  discharged, 
the  defendant's  interest  would  have  revived ;  LiiL  sect.  327.  Chawner, 
however,  divested  himself  of  all  the  rights  given  him  by  the  judgment  in 
ejectment,  for  he  was  a  party  to  that  reference,  under  which  an  award  was 
made  that  his  claim  should  be  postponed  to  that  of  H,  P.  Beavan.  Again,  if 
the  attornment  to  Chawner  created  any  tenancy,  it  has  not  been  determined 
by  any  notice  to  quit. 

With  regard  to  the  attornment  by  the  defendant  in  1826,  to  H.  P.  Beavan, 
it  clearly  had  not  the  effect  of  creating  any  tenancy  between  them.  An 
attornment  never  creates  tenancy,  it  is  merely  an  acknowledgment  of  a 
tenancy  previously  subsisting;  Liit.  sect.  551.— [Lord  Denman,  C.J. — The 
eflect  of  an  attornment  is  well  explained  by  Holroyd,  J.  in  Comiih  v.  Scar-- 
relKa)."] — The  only  meaning  of  the  attornment  in  1826,  was,  that  the  defend- 
ant merely  agreed  to  obey  the  directions  of  the  arbitrator,  and  to  pay  his 
rent  in  the  first  instance  in  satisfaction  of  the  arrears  due  to  H.  P.  Beavan, 


(a)  8  B.  &  C.  476. 
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The  award  constituted  H,  P.  Brtnan  a  receiver,  and  the  defendant  intended    Xtng*t  Bench, 
to  recognise  him  in  that  character,  hut  not  to  acknowledge  him  as  landlord. 


Dos 

V. 


Sir  fF.  Follftt,  Chilion,  and  E.  V.  WiUiami,  contra.— The  passage  already  boulVer. 
cited  from  Littleton  shews  that  Chawner  had  the  right  to  enter  upon  and 
hold  the  land  until  the  arrears  of  his  rent-charge  were  paid.  He  did,  in  fact, 
recover  judgment  in  his  action  of  ejectment ;  but,  instead  of  turning  the  de- 
fendant out  of  possession,  an  agreement  is  entered  into,  which,  although  not 
an  attornment,  established  between  the  parties  the  relation  of  landlord  and 
tenant.  It  is  said  that,  even  admitting  a  tenancy  from  year  to  year  to  have 
been  so  established,  this  ejectment  cannot  be  maintained,  because  the  tenancy 
has  not  been  determined  by  any  notice  to  quit.  But  no  such  notice  could  be 
necessary.  For  if  Ckawner  gave  his  assent  to  the  subsequent  attornment  to 
another  person  in  1826,  such  assent  of  itself  determined  the  tenancy  ;  and  if 
he  did  not  so  give  his  assent,  then  the  second  attornment  was  a  disclaimer  oi 
his  title  by  the  defendant,  in  which  case  notice  need  not  be  given  ;  Throg- 
morion  v.  Whelpdale(a),  Doe  v.  Whittick{b),  Doe  d.  Mee  v.  Litherland  {c\ 
and  Partington  v.  Woodcock  (rf). 

H,  P.  Beavan  again  had  the  same  right,  and  indeed  a  right  para- 
mount to  that  of  Chawner,  to  enter  for  his  arrears. — [Coleridge^  J. — It 
does  not  appear  what  sort  of  right  H,  P.  Beavan  had.  The  award  recites 
that  he  had  the  usual  powers  of  distress  and  entry.  What  are  they  ?]— 
Havergill  v.  Hare  (e)  and  Jemott  v.  Cowley  (/)  shew  that  such  powers 
enable  the  grantee  to  bring  ejectment.  H.  P.  Beavan  then  being  about 
to  exercise  these  powers,  arbitration  is  had  recourse  to,  and  an  award  is 
aflerwards  served  on  the  defendant.  The  service  of  this  award  upon  the  de- 
fendant disclosed  to  him  all  the  facts  recited  in  it.  No  misrepresentation 
was  made  to  him,  nor  was  any  question  of  fraud  lefl  to  the  jury.  Under 
these  circumstances,  he  signs  the  memorandum  of  the  so  called  attornment. 
By  so  doing  he  agreed,  in  consideration  of  H,  P.  Beavan  forbearing  to 
press  his  rights  as  grantee,  to  acknowledge  him  as  landlord.  The  defend- 
ant thereby  much  improved  his  own  situation ;  for  it  was  no  longer  in  the 
power  of /f.  P,  Beavan  to  turn  him  out  of  possession  without  the  notice  due 
to  a  tenant,  nor  to  distrain,  except  for  so  much  rent  as  might  become  due 
under  the  tenancy ;  whereas,  as  grantee  of  the  rent-charge  he  might  have 
swept  away  every  thing  until  the  rent-charge  was  satisfied ;  Com,  Dig,  Dis- 
tress (B  «.)  The  sum  of  all  the  transactions  is  this  :— -Chawner  by  his  eject- 
ment puts  an  end  to  (at  least  for  a  time)  the  lease  to  the  defendant^  and  a 
tenancy  from  year  to  year  commences  between  them.  The  lease  could  not 
be  set  up  against  Chawner,  Then  by  agreement  between  all  the  parties, 
H.  P,  Beavan  is  put  in  the  place  of  Chawner.  The  lease,  therefore,  cannot 
be  set  up  against  H,  P.  Beavan,  who  has  formally  been  acknowledged  by  the 
defendant  as  landlord,  and  repeatedly  both  received  rent  in  that  character, 
and  distrained  for  the  rent  unpaid,  without  any  replevy  having  been  sued  out. 

Lord  Denman,  C.  J. — The  question  in  this  case  is,  whether  the  defendant 
became  tenant  from  year  to  year  to  either  Chawner  or  H,  P.  Beavan,     With- 


(a)  Bull.  N.  P.  96.  (d)  5  N.  «c  M .  675 

(6)  Gow.  195.  (c)  Cro.  Jac.  510. 

(e)  6N.&.M.  313.  (/)  1  Saand.1121 
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King't  Bemeh.  out  entering  into  the  history  o£  the  deeds,  these  facts  are  dear.  Ckanmer 
^^/^^  having  a  charge  upon  the  premises  which  are  sought  to  be  recovered  by  this 
^^*  action,  recovered  them  by  ejectment  in  1823.  No  writ  of  possession  was 
BouLTKR.  executed,  but  the  defendant,  who  at  this  time  appears  to  have  known  that 
H.  P.  Beacan  was  a  prior  incumbrancer,  agrees  to  pay  rent  to  Ckavmer 
instead  of  to  T.  BeoMm.  In  IS'itS  some  difl^ences  had  arisen,  which 
T.  Beavan  and  the  two  incumbrancers  agree  to  submit  to  arbitration.  An 
award  is  made  establishing  the  paramount  claim  of  H.  P.  Beavan  as  trustee 
of  the  settlement  of  1785,  and  directing  the  defendant  to  pay  rent  in  future 
to  H,  P.  Beavan.  This  award  is  served  upon  the  defendant,  and  he,  in 
April,  1826,  signs  the  memorandum  called  an  attornment^  by  which  he 
acknowledges  himself  tenant  to  H.  P.  Beavan^  and  that  he  has  paid  him  a 
certain  sum  of  money  by  way  of  rent.  Upon  these  facts  I  think  it  impos- 
sible to  deny  that  the  defendant  became  tenant  to  H.  P.  Beavan^  upon  such 
terms  as  were  most  consonant  to  the  situation  of  the  parties  and  the  direc- 
tions of  the  award.  Now  the  award  declared  that  H.  P.  Beavan  had  a  right 
to  enter  and  distrain  for  the  purpose  of  recovering  the  arrears  of  rent- 
charge  due  to  him  as  trustee.  The  tenancy,  therefore,  that  would  seem 
most  naturally  to  result,  is  a  tenancy  from  year  to  year,  so  long  as  these 
arrears  were  unpaid.  That  tenancy  was  determined  by  a  regular  notice  to 
quit.  The  only  mode,  by  which  I  can  conceive  the  obvious  conclusion  from 
all  the  facU  of  this  case  to  be  got  rid  of,  is  by  shewing  that  some  fraud  has 
been  practised  upon  the  defendant,  or  that  he  has  laboured  under  some  mis- 
conception. I  do  not  myself  see  a  vestige  of  any  thing  of  the  sort,  but  if 
the  defendant  meant  to  rely  on  any  such  defence,  he  should  have  desired  it 
to  be  left  to  the  jury.  All  we  have  now  to  do  is  to  give  to  the  defendant's 
agreement  its  proper  legal  effect.  I  am  clearly  of  opinion,  under  all  the 
circumstances  of  the  case,  that  the  verdict  must  be  entered  for  the  plaintiff; 
and  my  learned  brother  says  he  should  not  have  directed  a  nonsuit,  had  he 
not  entertained  upon  a  point  of  law  an  opinion,  which,  upon  further  reflec- 
tion, he  considers  to  be  erroneous. 

LiTTLEDALE,  J. — It  is  vcry  difficult  to  explain  away  an  acknowledgment 
made  by  one  person  that  another  is  his  landlord.  I  do  not  think  the  de- 
fendant ought  to  be  concluded  by  the  technical  meaning  of  the  words  "  at- 
tornment" and  "  becoming  tenant."  But  I  think  the  same  operation  shouki 
be  given  to  the  memorandum  as  if  it  had  recited  the  grants  of  rent-charge, 
the  award,  and  all  the  other  circumstances  which  had  taken  place  in  relation 
to  this  property.  It  appears  then  by  the  deed  of  1785,  a  rent-charge  was 
granted  to  the  trustees  of  T.  Beacon* 8  marriage  settlement,  and  that  the 
defendant  afterwards  obtained  possession  of  the  land,  under  a  lease  from  him 
for  60  years.  But  nothing  had  been  done  since  1 785  to  defeat  the  para- 
mount right  of  //.  P.  Beaoan  as  trustee.  He  had  a  right  to  distrain  on  the 
defendant  until  the  arrears  of  the  rent-charge  were  paid,  without  giving 
notice  to  him  or  to  any  one  else.  An  arrangement,  however,  was  come  to, 
by  which  H.  P.  BeavaUf  who  had  not^  strictly  speaking,  any  right  to  the 
land,  but  merely  a  power  to  enter  and  receive  the  rents,  assumes  the  power 
of  granting  a  lease,  and  the  defendant  agrees  to  become  his  tenant.  Thus 
then  a  tenancy  was  created.  It  was  not  properly  a  tenancy  from  year  to 
year,  because  as  soon  as  the  arrears  are  paid  the  defendant  wiU  have  a  right 
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to  possess  the  land  as  of  his  former  estate ;  hut  it  is  the  same  thing  for  the    King*t  Bench, 
present  purpose,  because  he  has  acknowledged  H.  P.  Beavan  as  his  landlord, 
and  was  liable  to  be  turned  out  on  notice  to  quit. 


Patteson,  J. — I  was  mistaken  in  point  of  law  when  I  directed  a  nonsuit, 
on  the  ground  that  Chawner  could  not  in  1823  maintain  ejectment  against 
the  present  defendant.  I  thought  the  proviso  of  entry  in  the  demise  from 
Chawntr  to  T.  Beavan  in  1795,  would  enable  Chawner  to  enter  upon  the  land 
and  turn  T.  Beavan  out,  if  it  continued  in  his  possession,  or  in  case  it  were 
in  possession  of  an  under-tenant,  to  put  himself  in  receipt  of  the  rents,  but 
not  to  turn  out  such  under-tenant.  I  was  wrong  in  my  opinion.  The  case 
of  Doe  d.  Biass  v.  Horsley  (a)  shews  that  a  grantee  has,  under  such  a  clause, 
a  right  to  possession  of  the  land,  and  that  it  is  immaterial  whether  the  party 
dispossessed  by  him  is  the  grantor  of  the  rent-charge  or  not.  The  question  then 
is,  whether  the  nonsuit  can  be  supported  on  any  other  ground.  It  seems  to  me 
that  the  recovery  in  ejectment  by  Chavmer  is  a  legal  recovery,  and  that  the 
effect  of  defendant  subsequently  attorning,  as  it  has  been  called,  and  paying 
rent  to  him,  was  to  create  a  tenancy  of  some  kind.  If  that  be  so,  it  is  clear, 
after  the  yearly  payment  of  rent,  that  the  tenancy  could  be  no  other  tlian  a 
tenancy  from  year  to  year,  to  continue  so  long  as  Chavmer's  interest  in  the 
land  continued ;  that  is,  until  payment  of  his  arrears,  after  which  the  right  of 
the  defendant  under  his  lease  of  60  years  would  revive.  Then  there  is  an 
award  served  upon  the  defendant,  by  which  he  is  directed  to  pay  the  rent  in 
future  to  H.  P.  Beavan,  as  the  prior  incumbrancer.  At  this  time  he  was 
tenant  from  year  to  year  to  Chawner ;  and  upon  service  of  the  award,  he 
enters  into  an  agreement,  by  which  H,  P,  Beavan  is  substituted  as  his  land- 
lord in  the  room  of  Chanmer,  I  still  think  that  no  jury  would  find  that  the 
defendant  intended  to  give  up  all  his  interest  under  the  lease  for  60  years, 
and  to  become  a  mere  tenant  from  year  to  year.  I  have  little  doubt  that, 
aflcr  signing  the  memorandum,  he  believed  he  was  still  paying  rent  under  his 
lease,  although  to  a  different  landlord.  But  this  misapprehension  does  not 
affect  the  question,  because  he  could  only  become  tenant  either  to  Chavmer 
or  to  H.  P.  Beavan  in  such  way  as  the  law  would  allow,  having  regard  to 
their  interest  in  the  land.  Their  interest  could  continue  only  so  long  as 
their  arrears  were  unpaid,  and  was  such  an  interest  as  would  not  allow  him 
to  become  more  than  tenant  from  year  to  year. 

CoLEBiDGE,  J.  (afler  recapitulating  the  facts  of  the  case.) — For  some  time 
I  had  considerable  doubts  as  to  the  propriety  of  granting  this  rule ;  nor  are 
my  doubts  upon  the  demise  by  Chawner  removed,  for  he  has  given  no  notice 
to  quit  But  I  do  not  think  it  necessary  to  consider  the  argument  with 
respect  to  this  point,  because  I  am  clearly  of  opinion  that  the  effect  of  the 
memorandum  given  by  the  defendant  to  Chawner,  and  the  subsequent  pay- 
ments of  rent,  was  to  create  a  tenancy  from  year  to  year.  Perhaps  the 
defendant  considered  himself  notwithstanding  in  possession  under  the  lease 
of  60  years ;  but  if  the  legal  effect  of  the  transaction,  as  disclosed  by  docu- 
ments or  otherwise,  is  that  the  lease  was  suspended,  the  defendant's  miscon- 
ception is  quite  immaterial.  In  the  absence  of  all  evidence  of  fraud,  this  is 
a  naked  question  of  landlord  and  tenant. 


Rule  absolute. 


Dob 


BOULTKB. 


VOL.  III. 


(a)  1  Ad.  &  £1.  766. 

z 
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Graves  v.  Browning. 

An  affidsTit  If  V.  RICHARDS  obtained  a  rule  nisi  for  discharging  the  defendant  oat 
K^*\h9dt^^  '  ®^  custody,  on  entering  a  common  appearance,  on  the  ground  that 
ponentas--rt-  the  affidavit  of  debt  on  which  he  was  arrested  was  defective.  The  depo- 
cI?fk'to"che^riL  nent  was  described  in  the  affidavit  as  •'  George  fViiliam  Stone,  acting  as 
tiTs  •ttorney,  is  managing  clerk  to  Messrs.  Barrett^  Tutrill,  and  Eyston,  of  Gray's  Inn,  in  the 
county  of  Middlesex,  attornies  for  the  Honorable  Caroline  Graves,  &c." 

Sir  W,  W,  Folleit,  and  Wightman,  shewed  cause. — The  objections  to  the 
affidavit  are,  that  it  does  not  sufficiently  state  either  the  deponent's  place  of 
abode,  according  to  the  rules  of  M.  T.  Car.  2,  and  H.  T.  2  Will.  4,  rule  5, 
or  his  connection  with  the  plaintiff.  Haslope  v.  Thome  (a),  Alexander  v. 
Milton  {h\  and  Anon.  1  Chitty,  464,  shew  that  an  affidavit  by  an  attorney's 
clerk,  referring  to  the  office  of  his  employer,  where  he  is  usually  to  be  found 
in  the  course  of  the  day^  gives  his  address  within  the  meaning  of  the  rules  ; 
and  the  deponent  in  this  case  manifests  his  connection  with  the  plaintiff  by 
describing  himself  as  managing  clerk  to  the  plaintiff's  attorney.  But  a  third 
person  may  make  an  affidavit  that  the  defendant  is  indebted  to  the  plaintiff, 
without  shewing  that  he  is  the  agent  of  or  connected  with  the  plaintiff; 
King  V.  Turner  (c). 

R,  V,  Richards,  contra. — ^The  defendant  does  not  rely  upon  the  first  objec- 
tion, but  upon  the  second.  Many  cases  have  decided  that  an  affidavit  of 
debt  may  be  made  by  a  deponent  describing  himself  as  managing  clerk  to 
the  plaintiff's  attorney ;  but  a  person  "  acting"  as  managing  clerk  may  be  so 
acting  during  the  absence  for  a  few  moments  of  the  real  managing  clerk. 

Per  Curiam, — The  affidavit  is  not  in  the  usual  form,  and,  for  the  reason 
just  given,  is  certainly  too  loose. 

Rule  absolute. 

(a)  1  M.  &  S.  103.  (c)  1  Chit  68. 

(6)  1  Dowl.  P.  C.  670. 


Hitchcock  v.  Coker. 

For  the  Report  of  this  case,  which  was  decided  in  the  Exchequer  Chamber 
in  Error,  last  Hilary  vacation^  see  ft  Har.  &  Wol.  464. 
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MEMORANDA.  "^^^ 

On  the  24th  of  February,  Thomas  Coltman,  Esq.,  one  of  His  M^esty's 
counsel,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with  the  follow- 
ing motto, — "  Jus  suum  cuique."  On  the  same  day  he  was  appointed  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  (in  the  room  of  Mr.  Justice 
Gateiee,  who  had  resigned,)  and  shortly  afterwards  His  Majesty  conferred 
upon  him  the  honour  of  knighthood. 

On  the  same  day  the  following  gentlemen  were  appointed  His  Majesty's 
counsel  learned  in  the  law  : — 

Francis  Newman  Rogers,  of  the  Inner  Temple,  Esq. ;  Biggs  Andrews,  of 
the  Middle  Temple,  Esq. ;  George  Chilton  and  John  Evans,  of  the  Inner 
Temple,  Esqrs. ;  and  Richard  Budden  Crowder,  of  Lincohi's-Inn,  Esq. 

On  the  9th  of  March,  Francis  Whitmarsh,  of  Gray's-Inn,  Esq.  and  Charles 
PurtoH  Cooper,  of  Lincoki's  Inn,  Esq.  were  also  appointed  His  Majesty's  coun- 
sel learned  in  the  law. 

On  the  2nd  of  March,  John  Jervis,  of  the  Middle  Temple,  Esq.,  received 
a  patent  of  precedence^  to  take  rank  before  Francis  Whittnarsh,  of  Gray's- 
Inn,  Esq.,  and  Charles  Purlon  Cooper,  of  Lincoln's-Inn,  Esq. 


Rule  of  the   Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
appointing  Examiners. 

IT  IS  ORDERED,  that  the  several  Masters  and  Prothonotaries  for  the  time 
being  of  the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  re- 
spectively, together  with  William  Toohe,  Thomas  Adlington,  Samuel  Amory, 
Benjamin  Austen,  Michael  Clayton,  Edward  Foss,  Richard  Harrison,  Philip 
Martineau,  Thomas  Metcalf,  Charles  Ranken,  Charles  Shadwell,  and  John  Tees- 
dale,  Gentlemen,  Attornies,  be,  and  the  same  are  hereby  appointed  Examiners 
for  one  year  now  next  ensuing,  to  examine  all  such  persons  as  shall  desire  to 
be  admitted  Attornies  of  all  or  either  of  the  said  Courts ;  and  that  any  five 
of  the  said  Examiners,  one  of  them  being  one  of  the  said  Masters  or  Protho- 
notaries, shall  be  competent  to  conduct  the  said  examination  in  pursuance  of 
and  subject  to  the  provisions  of  the  Rule  of  all  the  said  Courts  made  in  this 
behalf  in  Hilary  Term,  1836. 

{Signed  by  thejifteen  Judges,) 


END  OF   EASTER   TEBM^   1887. 
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CASES 

ARGUED   AND  DETERMINED 

IN  THE 

COURT   OF  KINGS    BENCH, 

AND  ON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

AND  IN  THE 

f 

BAIL  COURT, 

IN  TRINITY  TERM,  SEVENTH  WILL.  IV.  1837. 


REGUL^  GENERALES. 


King*t  Beneh.    fT  IS  ORDERED,— That  from  and  after  the  last  day  of  this  Term,  all 


N-^v^ 


the  Offices  (the  Rule  Office  excepted)  be  open  in  Term  time,  from  eleyen 
in  the  forenoon  till  five  in  the  afternoon,  and  not  in  the  evening.  And  that 
the  Rule  Office  be  open  in  Term  time,  from  eleven  in  the  forenoon  till  three 
in  the  afternoon,  and  from  six  till  eight  in  the  evening.  And  that  all  the 
Offices  be  open  in  vacation,  from  eleven  in  the  forenoon  till  three  in  the 
afternoon,  except  between  the  10th  day  of  August  and  the  24th  day  of 
October,  when  they  shall  be  open  from  eleven  in  the  forenoon  till  two  in  the 
afternoon  only. 

(Signed  hy  thefioe  Judges  of  this  Court.) 
June  7th,  1837. 


Whereas,  by  the  practice  of  this  Court,  Sheriffs  may  now  be  required  to 
file  writs  with  their  returns  as  well  in  vacation  as  in  Term  time,  and  upon 
all  writs  filed  in  vacation  an  extra  charge  o£5s.  lOd.  is  paid  for  keys  of  the 
Treasury:  And  whereas  the  like  charge  of  5s.  lOd.  is  also  paid  upon  all 
copies  of  such  writs  or  returns  thereto  : 

It  is  ordered, — That  from  and  after  the  last  day  of  this  present  Term,  such 
extra  charge  of  5s.  lOd.  be  discontinued  upon  all  writs  filed  by  Sheriffs  in 
vacation,  and  all  searches  for  such  writs,  and  all  copies  thereof,  or  of  returns 
thereto ;  and  that  hereafter,  in  vacation,  such  writs  may  be  filed  by  Sheriff, 
and  searches  made  for  the  same,  and  copies  of  such  writs  or  returns  thereto 
made  and  obtained,  without  payment  of  the  said  extra  charge  of  5s.  lOd. 

By  the  Court. 
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Bail  Court. 


TOPHAM  V.  KiDMORE. 


'pHIS  was  an  action  of  assumpsit  for  goods  sold,   work  and  labour,     if  a  plaintiff 

money  lent,  &c.     The  particidars  of  demand  claimed  the  sum  of  240/.  Il'j^^'^idi^b'jp 
IBs.  Id,    The  pleas  were,  first,  as  to  all  the  declaration,  except  65/.  1«.  6(/.,  the d^reodant  in 
parcel  of  the  several  sums  of  money  mentioned  in  the  declaration,  non-  dralnd^^iw  u**** 
assumpsit;  second^  as  to  270/.   18«.  Zd.,  parcel  &c.,  payment  of  that  sum  not  at  liberty  to 
before  action  brought;  third,  as  to  18/.^  parcel  of  the  65/.  U.  6(/.  in  the  first  ^\y\^Zo^a 
plea  mentioned,  and  the  causes  of  action  mentioned,  so  far  as  relates  to  the  p'^*  rendered 
said  sum  of  18/.,  payment  into  Court,  and  that  the  plaintiff  had  not  sustained  u^^^iLmVada 
damage  to  a  inreater  amount  in  respect  of  the  causes  of  action  mentioned,  so  ^l  '"•  parUcuiarB 

f  1  *  •••  /..  ior\  t  n         \  11    1®^  demand,  and 

far  as  relates  to  the  said  sum  of  18/.,  parcel  &c.  {a)  ;  and  fourth,  as  to  all  the  therefore  the  costs 
declaration,  except  the  18/.  mentioned  in  the  third  plea,  a  set-off.    The  re-  ""*'**.^  ^■^•das 

...  *     _      _  ,   .     .«,  «  1  i*    1        1    i<      1  .       1  .       if  a  nolle  prosequi 

plication  was,  **  and  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  had  been  entered 
thirdly  pleaded  to  the  causes  of  action  in  the  declaration  mentioned,  so  far  *•  "*  ***®^  p^**^" 
as  relates  to  the  said  sum  of  18/.,  parcel  of  the  monies  in  the  declaration 
mentioned,  the  plaintiff  freely  accepts  and  takes  the  same  out  of  Court  here, 
in  full  satisfaction  and  discharge  of  the  causes  of  action  in  the  said  declara- 
tion mentioned ;  therefore,  as  to  those  causes  of  action,  the  plaintiff  saith 
that  he  is  satisfied ;  and  because  the  said  defendant  hath  confessed  the  said 
causes  of  action,  the  plaintiff  prays  judgment  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended  to  be  adjudged  to  him,  &c." 
The  plaintiff  made  no  other  reply  to  the  first,  second,  and  last  pleas^  but  gave 
notice  of  taxation  of  costs  under  the  19th  rule  H.  T.  }VUL  4(6).  It  was  ob- 
jected, that  he  ought  to  reply  to  the  other  pleas,  and  the  Master  accordingly, 
not  liking  to  take  upon  himself  to  decide  how  he  was  to  tax  the  costs, 
postponed  the  taxation.  A  rule  was  therefore  obtained,  calling  on  the  plain- 
tiff to  shew  cause  why  he  should  not  reply  to  the  first,  second,  and  last  pleas ; 
or  why,  in  default  thereof,  the  defendant  should  not  be  at  liberty  to  sign  a 
partial  judgment  of  non-pros,  limited  to  so  much  of  the  causes  of  action  as  is 
not  covered  by  the  third  plea;  or  why  the  plaintiff  should  not  enter  a  nolle 
prosequi  as  to  those  pleas. 

R,  V.  Richards  shewed  cause. — This  case  is  already  decided  by  the  case 
ofCoates  v.  Stevens  {c)^  and  the  only  difference  is,  that  in  that  case  the  de- 
fendant acted  for  himself^  while  here  he  applies  for  leave.  There  it  was 
held  that  the  defendant  could  not  sign  judgment  of  non-pros  for  want  of  a 
replication  to  pleas  similar  to  those  pleaded  in  this  case.  The  case  of  ShoT' 
man  v.  Stevenson  ((/)  also  bears  in  some  degree  on  this  case. 

N,  R,  Clarke,  contra. — Both  the  cases  cited  are  authorities  in  favour  of 
the  present  rule.  Parke  fi.,  in  the  case  of  Coates  v.  Stevens,  mentions 
the  method  in  which  those  pleas  ought  to  have  been  pleaded,  and  that  method 
has  been  observed  in  the  present  case.    The  case  of  Goodi/  v.  Goldsmith  (e) 

(a)  See  the  rule  of  Court  H.  T.  4  Will,  i,  (d)  1   Gale.  74  ;    3  Dowl.  P.  C.  709  ; 

17  ;  2  Dowl.  P.  C.  320.  2  Cr.  Mee.  &  Ro8.  76  ;  6  Tyr,  664. 

(6)  2  Dowl.  P.  C.  521.  (e)  2  Gale.  194  ;  2  Mee.  &  Wels.  202  ; 

(e)  3  Dowl.  P.C.  T        '    "  '      ~~         "  "     ■ 

2  Cr.  Mee.  &  Rob.  1 18. 


(e)  3  Dowl.  P.C.  784;    1   Gale,  76;       6  Dowl.  P.C.  288. 
iCr.  "*      '   '^       -" 


342 


TERM  REPORTS  ik  thb  KING'S  BENCH. 


BailCauH, 

TOFBAM 
V. 

KiDMomi* 


is  ako  a  direct  authority  in  favour  of  this  rule  being  made  absolute,  it 
being  a  precisely  similar  case.  The  claim  made  by  the  plaintiff  is  for  240/. 
IBs,  7d.,  and  the  defendant  was  obliged  to  put  these  pleas  on  the  record  to 
answer  that  claim,  as  he  could  not  rely  on  the  payment  of  the  ISL  into  Court 
alone.  Yet  the  plaintiff  after  all  admito  he  is  entitled  to  18/.  only,  and  he  is 
therefore  bound  to  pay  the  costs  as  if  a  nolle  prosequi  were  entered  to  the 
first,  second,  and  last  pleas. 

Cur,  ado,  vult. 


Williams,  J.  afterwards  (May  8th)  gave  judgment.  -This  was  an  appli- 
cation respecting  costs,  and  the  rule  called  on  the  plaintiff  to  shew  cause 
why  he  should  not  reply  to  the  first,  second^  and  last  pleas  of  the  defendant ; 
and  if  not,  why  the  defendant  should  not  be  at  liberty  to  enter  a  partial  judg- 
ment of  non-pros ;  or  why  the  plaintiff  should  not  enter  a  nolle  prosequi  as  to 
the  first,  second,  and  last  pleas.  The  declaration  was  in  assumpsit  for  goods 
sold  and  delivered,  work  and  labour,  and  the  money  counts.  The  particu- 
lars of  demand  claimed  240/.  The  pleas  were,  first,  as  to  all  the  declaration, 
except  the  sum  of  65L  Is,  Gc/.,  non  assumpsit ;  secondly,  as  to  the  sum  of 
270/.  IBs,  2(/.,  payment  before  action  brought ;  thirdly,  as  to  the  sum  of  18/., 
parcel  of  the  sum  of  65/.  1«.  6d,  in  the  first  plea  mentioned,  payment  into 
Court ;  and  fourthly,  as  to  all  except  the  18/.,  a  set-off  for  money  paid  and 
on  an  account  stated.  The  plaintiff  then  took  the  1 8/.  out  of  Court,  and  took 
no  notice  of  the  first,  second,  and  last  pleas,  and  the  question  was,  whether 
that  course  was  open  to  him.  It  is  right  to  observe,  that  these  pleas  were 
pleaded  in  the  manner  noticed^  if  not  recommended  by  the  Court  of  Exche- 
quer in  the  case  of  Coates  v.  Stevens,  and  the  question,  as  I  have  already 
stated,  is,  if  it  is  open  to  the  plaintiff  to  adopt  this  course  of  taking  the  money 
out  of  Court  without  taking  any  notice  of  the  other  pleas.  It  is  necessary 
to  observe  the  consequence  of  what  the  defendant  has  pleaded,  and  of  the 
claim  made  by  the  plaintiff.  The  first  plea  leaves  the  sum  of  65/.  Is,  6d, 
unanswered,  the  second  only  answers  a  portion  of  the  demand,  and  the  third 
pays  into  Court  a  less  sum  than  that  not  covered  by  the  first  plea.  Now, 
therefore,  it  is  clear  that  from  the  demand  of  the  plaintiff  to  the  extent  he 
made,  the  defendant  could  not  have  relied  on  the  payment  into  Court,  as  that 
was  not  a  satisfaction  for  65/.  \s.  6d,  The  plaintiff,  therefore,  by  the  amount 
of  his  demand,  made  it  indispensible  for  the  defendant  to  do  more  than  pay 
the  sum  of  18/.  into  Court.  Hence,  the  first,  second,  and  last  pleas  were 
all  introduced  from  the  necessity  of  the  case,  from  the  plaintifTs  demand 
being  more  than  the  defendant  thought  right  to  pay  into  Court.  On  this 
single  ground,  therefore,  the  plaintiff  is  not  at  liberty  to  pass  over  all  those 
pleas  without  taking  any  notice  of  them.  A  rule  must  be  made,  that  if  the 
plaintiff  will  consent,  the  Master  shall  tax  the  costs  as  if  a  nolle  prosequi  had 
been  entered  to  the  first,  second,  and  last  pleas  ;  or  else  that  he  should  be  at 
liberty  to  amend  his  replication  on  payment  of  costs  ;  if  he  will  not  consent, 
then  that  the  defendant  may  sign  judgment  of  non-pros  for  want  of  a  suffi- 
cient replication  (a). 

Rule  accordingly  (6). 


(a)  Ses  Green  v.  Mar&h,  the  noxt  case. 


(fc)  This  case  was  decided  in  the  previous 
Easter  term. 
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Green  v.  Marsh.  ^^'^^^ 

»pHIS  was  an  action  of  debt,  claiming  12/.  12*.  for  goods  sold,  12/.  12*.  for     in  debt  for 

work  done  and  materials  &c.,  and  1 2/.  1 2*.  money  due  on  an  acconnt  stated,  5J!^  d*e^d  *t" 
the  whole  sum  demanded  being  therefore  STL  16*.     The  defendant  pleaded,  pinded  u  to 
first,  as  to  10/.  3*.,  parcel  of  the  said  supposed  debt  in  the  declaration  men-  IJifiiy  ^^iS' 
tioned,  a  set-off  for  goods  sold  &c. ;  secondly,  as  to  8/.  3s,  6d.,  parcel  of  the  s/.  s« :  u  to 
said  debts  and  sums  of  money  in  the  said  declaration  firstly  and  secondly  pL^idl*  pie. 
above  mentioned,  that  that  amount  was  for  goods  and  for  work  and  labour  ^»»«h  heprored: 
in  making  some  clothes  for  the  defendant,  which  the  plaintiff  undertook  to  IwIi^hi^wT 
make  with  due  skill  and  in  a  workmanlike  manner,  but  which  he  did  not  •»"  *»*®  ^^**^^ 
do,  and  that  the  defendant  returned  the  said  clothes  ;  thirdly,  "  and  as  to  out  by  the  de- 
the  residue  of  the  said  supposed  debt  in  the  said  declaration  mentioned,  the  ''"^■n^-  There 

J-.-  .**.  /.I  ..  WMoopleaof 

aetenaant  saith,  that  the  plamtift  ought  not  further  to  mamtam  his  action,  nuuquam  inde- 

because  the  defendant  now  brings  into  Court  the  sum  of  4/.  8*.  6d.  ready  to  S^t'the^wntLff 

be  paid  to  the  plaintiff;  and  the  defendant  further  saith,  that  he  is  not  in-  wu  enttUed  to  » 

debted  to  the  plaintiff  to  a  greater  amount  than  the  said  sum  of  4/.  8*.  ed,,  amfor'the"iMf' 

in  respect  of  the  causes  of  action  in  the  said  declaration  mentioned,  and  unproved  on  the 

this  he  is  ready  to  verify  &c."  {a\    The  defendant  did  not  plead  generally  thesi^%ioyed, 

to  the  declaration,  that  he  was  never  indebted.    The  plaintiff  replied  to  the  together  with  the 

set-off,  that  he  never  was  indebted  ;    he  traversed  the  return  of  the  clothes  .um  piid  into 

stated  in  the  second  plea;  and  "the  plaintiff,  as  to  the  plea  of  the  defendant  Court,  emounted 

*^  *  *"  to  the  sum  claimed 

by  him  lastly  pleaded  to  the  residue  of  the  declaration  in  the  said  last  plea  by  the  particulars 
mentioned,  says  that  he  accepts  the  said  sum  of  4/.  8*.  6(/.,  in  that  plea  men-  ^^ '^^otand. 
tioned  to  be  paid  into  Court,  in  full  satisfaction  and  discharge  of  the  causes 
of  action  comprised  by  the  said  residue  of  the  said  declaration,  whereupon 
the  plaintiff  says  that  he  will  not  further  prosecute  his  suit  against  the  de- 
fendant in  respect  of  the  causes  of  action  comprised  by  the  said  residue  of 
the  said  declaration."  The  plaintiff,  by  his  particulars  of  demand,  claimed 
20/.  15*.  At  the  trial  before  Mr.  Serjt.  Arabin  in  the  Sheriff's  Court  of 
London,  the  defendant  proved  his  set-off  to  the  amount  of  8/.  3s,  The  price 
charged  for  the  clothes,  which  were  proved  to  be  returned,  appeared  to  be 
8/.  3s,  6d,9  and  these  two  sums,  together  with  the  4/.  8*.  6d,  paid  into  Court, 
made  up  the  whole  sum  of  20/.  \5s,,  which  was  claimed  by  the  particulars  of 
demand.  The  jury  found  the  set-off  to  the  amount  of  8/.  3*.,  and  that  the 
clothes  were  returned  to  the  plaintiff.  It  was  then  contended  that  the  plain- 
tiff was  entitled  to  a  verdict  for  2/.  on  the  first  issue,  as  there  was  no  plea  of 
the  general  issue.  Mr.  Serjt.  AraUn  directed  the  verdict  to  be  entered  for 
the  defendant  generally,  but  gave  the  plaintiff  leave  to  move  on  the  point. 
A  rule  having  been  obtained  to  shew  cause  why  the  postea  should  not  be 
delivered  to  the  plaintiff,  and  a  verdict  entered  for  him  on  the  first  issue  as 
to  the  sum  of  2/.,  and  why  he  should  not  have  leave  to  sign  judgment  for 
that  amount, 

Gumey  shewed  cause. — The  defendant  at  the  trial  proved  a  set-off  for 
8/.  3$, ;  the  clothes  returned  amounted  to  8/.  3*.  6(/.,  and  the  sum  paid  into 
Court  was  4/.  8*.  6</.,  which   sums  together  amount  to  the   sum  claimed 

(a)  See  the  rule  H.  T.  4  fT.  4,  s.  17  of  Pleading  Rules,  2  Dowl.  P.  C.  320. 
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Bail  Court,     by  the  particukrs  of  demand,  so  that  the  plaintiff  is  not  entitled  to  the  ver- 
^"^"^        diet.     But  then  it  is  contended,  that  as  the  defendant  has  not  proved  to  the 
^^^         extent  to  which  the  plea  of  set-off  is  pleaded^  that  the  plaintiff  is  entitled  to 
Mabib.       a  verdict  for  the  difference,  as  there  is  no  plea  of  nunquam  indebiutus  to 
the  whole  declaration.     It  may  be  true  that  the  plaintiff  is  entided  to  a  ver- 
dict for  this  difference  on  the  first  issue,  but  that  will  not  entide  him  to  a 
general  judgment  for  that  amount,  which^  together  with  the  general  costs  of 
the  cause,  it  is  the  object  of  this  rule  to  obtain,  contrary  to  the  justice  of  the 
case.     As  in  the  case  of  Cousins  v.  Paddon  (a),  the  excess  proved  on  one  of 
these  pleas  may  be  transferred  to  the  deficiency  on  another ;  and  as  in  that 
case,  so  in  this  also,  the  defendant  is  entitled  to  the  judgment  on  the  whole 
record.     These  pleas  are  drawn  precisely  in  the  way  recommended  by 
ParkCf  B.  in  the  case  of  Coates  v.  Sicvens  (6). 

Bushy^  contra. — The  defendant  having  chosen  in  his  pleas  to  single  out 
certain  particular  sums  to  which  each  plea  is  pleaded,  is  bound  by  those 
pleas,  and  cannot  transfer  any  excess  on  one  to  any  deficiency  on  the  other. 
He  first  pleads  to  a  sum  of  10/.  3«.,  then  to  another  sum  of  8/.  3«.  6il.,  and 
then  to  the  residue  of  the  demand ;  that  must  mean  the  residue,  after  de- 
ducting the  two  sums  to  which  the  first  pleas  are  pleaded.  In  Comyni 
Digest,  title  Pleader  (E  1,)  it  is  said,  *<  If  the  plea  does  not  answer 
to  every  part  of  the  declaration,  it  is  a  discontinuance  of  the  whole." 
Again,  (E  27,)  "  If  a  plea  goes  only  to  part,  it  must  ascertain  the  part  of  the 
declaration  to  which  it  is  applied.'*  In  Grimwood  v.  Barrio  (c),  the  Court 
held  that  an  averment  of  a  certain  sum  in  a  plea  was  material.  That  case 
was  recognised  in  Marks  v.  Lahee(d)f  where  it  was  held,  that  the  sum  specified 
in  a  plea  of  tender  was  the  material  point  of  the  issue,  though  alleged  under 
a  scilicet.  Here,  therefore,  the  defendant  having  singled  out  the  sum  of 
10/.  Ss,  in  his  first  plea,  and  having  failed  to  prove  the  whole  of  that  amount, 
the  plaintiff  is  entitled  to  a  verdict  and  judgment  for  the  difference.  The 
case  of  Cousins  v.  Paddon  is  distinguishable  from  the  present,  as  in  that  case 
there  was  a  plea  of  nunquam  indebitatus  to  the  whole  declaration,  and  there- 
fore, though  under  one  plea  the  defendant  failed  as  to  part,  yet  under  the  plea 
of  nunquam  indebitatus,  he  succeeded  as  to  that  part,  and  was,  therefore^  en- 
titled to  the  general  judgment.  Here  there  is  no  plea  to  the  10/.  3s,  mentioned 
in  the  first  plea,  except  that  plea.  In  the  case  of  Hurst  v.  Watlds  (e),  it  was 
held,  that  although  a  plaintiff  could  not  go  out  of  his  particulars  of  demand,  yet 
if  the  defendant's  evidence  shewed  that  there  were  other  items  due,  the  plain- 
tiff was  entitled  to  recover  them.  The  principle  of  that  decision  is  appli- 
cable to  this  case,  as  this  defendant  shews,  not  by  parol  evidence,  but  on  the 
record  by  the  plea  of  set-off,  that  a  sum  of  5?/.,  not  claimed  by  the  parti- 
culars of  demand,  is  due  to  the  plaintiff,  and  he  is  therefore  entided  to  recover 
it. 

Cur.  ado.  vult. 

Coleridge,  J.  afterwards  (June  12th)  gave  judgment. — This  was  a  ques- 

(a)  1  Gale,  305  ;  4  Dowl.  P.  C.  488 ;  2  Kidmorf,  anU,  341. 
Cromp.  M.  &  Rose.  547 ;  5  T>r.  535.  (c)  6  Term  Rep.  460. 

(6)  3  Dowl.  P.C.  784;   1  Gale,  75;    2  (<f)  3  Biog.  N.  C.  408. 

Cronp.  M.  &  Rose.  118 ;  and  aee  Topham  v.  («)  1  Campb.  68. 
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tion  aa  to  entering  a  verdict  under  peculiar  circumstances.  It  was  an  action  Bail  Omru 
of  debt,  and  the  declaration  demanded  the  sum  of  37/.  16«.  There  were  ^i#^/^ 
three  counts,  for  goods  sold,  for  work  labour  and  materials,  and  for  money  Gn^tn 
due  on  an  account  stated,  each  of  which  demanded  the  sum  of  12/.  IfU,  By  Marsb. 
the  particulars  of  demand  the  sum  of  20/.  15«.  was  claimed.  The  pleas  were, 
first,  as  to  10/.  Ss*,  a  set-off;  secondly,  as  to  8/.  Ss,  6d,,  that  the  goods  were 
retunied  on  acconnt  of  being  improperly  made ;  thirdly,  as  to  the  residue  of 
the  debt  in  the  declaration  mentioned,  the  plaintiff  paid  4/.  8«.  6d.  into  Court. 
Issues  were  taken  on  the  two  first  pleas,  which  it  was  for  the  defendant  to 
prove.  On  the  first,  the  jury  found  that  the  plaintiff  was  indebted  to  the 
defendant  on  a  set-off  in  the  sum  of  8/.  Ss.,  leaving  therefore  ftl,  of  the  sum 
mentioned  in  the  first  plea  uncovered.  On  the  second  issue,  the  jury  found 
for  the  defendant  that  the  goods  were  returned.  (His  lordship  then  recited 
the  plea  of  payment  into  Court  and  the  replication  thereto.)  Now  the  par- 
ticulars of  demand  claimed  201,  1 5s. ;  the  defendant  has  pleaded  to  221,  15s,, 
and  has  proved  to  the  extent  of  20/.  15«.,  so  that  in  fact  he  has  proved  satis- 
faction of  every  farthing  of  the  amount  claimed.  But  then  he  has  left  out 
the  sum  of  21.  which  was  not  covered  by  the  proof  given  on  the  first  issue, 
and  which  is  admitted  by  the  plea  of  set-off  to  be  due.  On  this  it  was  con- 
tended, that  the  verdict  must  be  entered  for  the  plaintiff  on  the  first  issue  for 
2/.,  which  would  entitle  him  to  the  general  judgment,  and  to  the  general 
costs.  It  is  a  question,  under  the  circumstances,  how  this  verdict  ought  to 
be  entered.  A  case  was  referred  to  of  Cousins  v.  Paddon,  on  which  I  think 
this  case  must  be  decided.  In  that  case  it  was  an  action  of  debt,  and  the 
pleas  were,  first,  nunquam  indebitatus ;  secondly,  as  to  888/.,  payment  to 
that  amount  in  satisfaction  ;  thirdly,  as  to  500L,  a  set-off.  Now  at  the  trial 
the  only  amount  proved  by  the  defendant  under  the  second  plea  was  814/.  8«., 
and  therefore  the  difference  between  that  sum  and  888/.  was  uncovered  by 
the  evidence.  That  case  decides,  in  the  first  place,  that  the  defendant  could 
not  on  that  plea  enter  the  verdict  entirely  for  himself,  as  the  sum  of  888/. 
stated  in  the  plea  was  a  material  sum,  and  having  proved  only  814/.  8«., 
therefore  the  residue  was  uncovered.  I  think  it  follows  from  that  case,  that 
if  that  plea  only  had  been  pleaded,  a  verdict  must  have  been  entered  for  the 
plaintiff;  for  the  Court  decided,  that  in  order  to  support  the  plea,  the  parcel 
of  the  debt  stated  in  the  plea  must  be  proved,  and  he  had  failed  to  prove  it. 
But  the  Court  goes  on  to  state  that  the  plea  may  be  taken  distributively,  and 
found  as  to  part  for  the  defendant,  and  as  to  part  for  the  plaintiff.  Now 
then  that  case,  as  far  as  that  plea  is  concerned,  had  it  alone  been  pleaded, 
shews  that  the  plaintiff  was  entitled  to  judgment  for  the  difference,  but  in 
entering  up  the  verdict  the  Court  say  it  must  be  entered  for  the  defendant 
on  the  plea  of  nunquam  indebitatus  as  to  the  whole  sum  demanded,  except 
the  amount  proved  on  the  other  pleas,  consequently  giving  the  defendant 
judgment  on  the  whole  record.  As  therefore  there  was  a  plea  of  nunquam 
indebitatus  in  that  case,  the  difference  between  the  amount  to  which  the  plea 
was  pleaded  and  that  proved  was  covered.  In  this  case,  however,  there  is 
no  such  plea,  and  I  must  see  if  there  is  any  thing  equivalent  to  it.  Now  in 
the  first  place  it  was  contended,  that  the  excess  on  one  plea  might  be  trans- 
ferred so  as  to  cover  the  deficiency  on  another ;  but  I  think  it  is  enough 
only  to  read  over  the  record  to  see  that  that  cannot  be  done  in  this  case. 
Then  as  to  the  sum  paid  into  Courts  with  a  view  to  which  it  was  that  I  read 
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BailCwrt. 


Grkih 

V. 

Marsh. 


over  that  plea  and  the  replication  to  it.  The  plea  is,  "  as  to  the  residue  of 
the  said  supposed  debt  in  the  declaration  mentioned ;"  that  must  be  the 
residue  after  deducting  the  two  sums  mentioned  in  the  two  first  pleas,  and 
therefore  excluding  the  ftl,  not  proved  on  the  first  plea.  Now  in  the  first 
place  this  is  not  a  plea  in  bar,  it  only  states  that  the  plaintiff  ought  not 
further  to  maintain  his  action,  and  then  that  he  i$  not  indebted  to  a  greater 
amount,  not  that  he  never  was,  in  respect  of  the  causes  of  action  in  the  decla- 
ration mentioned.  To  that  he  says  he  is  not  now  indebted  beyond  that  sum,  but 
does  not  say  that  he  never  was  indebted  ;  therefore  there  is  no  issue  joined 
as  to  the  original  existence  of  the  debt,  and  this  still  leaves  the  plaintiff  enti- 
tled to  nominal  damages.  The  replication  is,  that  the  plaintiff  accepts  the 
sum  of  4Z.  8«.  6(/.  in  satisfaction  of  the  cause  of  action  comprised,  by  the 
residue  of  the  declaration.  At  first  I  was  in  hopes  that  by  what  follows  it 
was  in  the  nature  of  a  nolle  prosequi,  but  it  is  only  that  he  will  not  further 
prosecute  his  suit  in  respect  of  the  causes  of  action  comprised  by  the  said 
residue  of  the  said  declaration ;  still  therefore  I  cannot  see  how  the  2/.,  which 
is  part  of  a  material  sum  which  is  admitted  to  be  due^  is  covered.  Although 
my  opinion  does  not  meet  the  justice  of  the  case,  as  according  to  what  is 
proved  nothing  is  due,  yet  I  must  decide  secundum  allegata  et  probata. 
The  2/.  being  thus  uncovered,  I  much  regret  that  there  must  be  a  verdict 
and  judgment  entered  for  the  plaintiff  for  this  2/.  on  the  first  issue,  which  of 
course  will  carry  the  general  costs.  The  rule,  therefore,  must  be  made 
absolute. 

Rule  absolute. 


H<W,  that  DO 
further  iodol- 
geoce  could  bo 
given  for  non- 
compUaDce  with 
theiolnof  II.T. 
6  IV.  4,  u  to  the 
notice*  requisite 
to  be  gtveu  pre- 
vioua  to  the  aJ- 
mission  of  at* 
torniea,  on  the 
ground  of  igno« 
rauce  of  Uiote 
rules. 


Ex  parte  Crewse  and  two  others. 

ARMSTRONG,  on  the  first  day  of  term,  (May  22d,)  moved  for  an  order 
of  the  Court  to  allow  a  notice  given  on  the  20th  at  the  Master's 
Oflfice,  for  admission  of  a  person  as  an  attorney  of  the  Court  in  next  Michael- 
mas term,  to  be  a  good  notice.  The  rule  of  H.  T.  6  WilL  4,  s.  5  (a),  required 
the  notice  to  be  given  three  days  before  the  term,  but  an  affidavit  was  pro- 
duced that  the  applicant  did  not  know  of  that  Rule  of  Court,  and  it  was  sub* 
mitted,  that  similar  excuses  for  not  complying  with  the  Rule  of  Court  had 
been  allowed  in  previous  terms  (hi). 

Cur.  adc.  rult. 


Two  other  similar  applications  were  made  the  same  day,  in  which  the 
Court  also  took  time  to  consider  what  should  be  done. 

Coleridge,  J.  (the  next  day.) — There  were  three  cases  mentioned  yes- 
terday as  to  the  notices  of  admission  of  some  persons  as  attornies  of  this 
Court.  I  have  spoken  to  the  judges  on  the  subject,  and  we  are  of  opinion 
that  no  further  indulgence  ought  to  be  given.     A  long  time  has  now  elapsed 


(a)  ]  Har.  &  Wol.  639. 

(fe)  Ex  parte  Blunt,  6  Dowl,  P.  C.  231  j 


and  Ex  wirte  Black,  1  Will.  Wol.  &  Dav. 
73. 
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since  these  rules  were  promulgated,  and  they  must  now  be  observed.     I  am  Bail  Court, 

sorry,  therefore,  to  be  obliged  to  refuse  these  applications.  v^s^^ 

£z  parte 

_    _            .       ^  ,  \  Crbwsb 

Orders  refused  {a).  and  others. 

(a)  See  the  five  next  cases. 


Ex  parte  Lovegrove  and  another. 

TJTANCE  afterwards,  on  the  first  day  of  term,  (May  22d,)  moved  for  a     wbere  a  notwe 
similar  order  of  the  Court  as  in  the  last  case,  on  an  affidavit  stating  .^ro"J**^^ 
that  the  applicant  was  living  in  the  country,  and  that  his  town  agent  had  Moired  bj  the 
received  proper  instructions  in  time  to  give  the  notices  three  days  before  the  'iF.^^ugiveo 
term,  but  throush  the  inadvertency  of  the  acent,  the  notices  had  not  been  too  ute  Uirougu 

.  .,,,«,,.,  ,  °  ihf  defitalt  of  a 

given  until  the  19th,  which  was  too  late.  Loodoo  agents  the 

Court  allowed  the 
^  T».  iii<i  1  1.  ••  notice  to  be 

Coleridge,  J. — It  is  no  doubt  a  hard  case  on  the  applicant,  as  it  is  not  deemed  good. 
his  fault,  and  therefore  the  order  may  be  made ;  but  it  must  be  on  the 
express  understanding  that  the  town  agent  pays  the  costs  of  this  application. 

fF',  H.  Watam,  the  same  day,  made  another  similar  application  to  Cole- 
ridge, J,,  which  was  granted  in  the  same  way  (Jb). 

(6)  See  £r  parte  Holland,  post,  349. 


Ex  parte  Martin. 

1^  R,  CLARK Ef  on  the  26th  of  May,  moved  for  a  similar  rule  as  in  the     where  a 

two  preceding  cases,  on  an  affidavit  stating  that  the  applicant,  on  Wed-  for  adaiission  n 
nesday  the   1 7th  of  May,  inquired  at  the  office  of  the  Incorporated  Law  gjlen  iM^iatT.'* 
Society,  in  Chancery  Lane,  as  to  when  it  was  necessary  to  give  the  notices  ?^'°*  '**.  *"*<>"»•- 
for  examination  in  Michaelmas  term,  and  was  informed  by  a  clerk  that  the  office  of  the 
Saturday  the  20th  was  the  last  day.     The  applicant,  on  the  20tli,  when  sodefy^Thl'cijrt 
giving  the  notices  at  the  Master's  Office,  found  that  it  was  too  late.     It  was  refused  to  aiiow 
submitted  that  the  case  was  distinguished  from  that  of  Ex  parte  Crervse  (c),  Seem^^o^I** 
as  the  mistake  was  owing  to  information  given  at  a  place  where  of  all  others 
it  was  to  be  presumed  correct  information  could  be  obtained. 

WiLLiABTS,  J.— I  do  not  think  this  a  case  in  which  I  can  depart  from  the 
rule  that  has  been  laid  down. 

Order  refused. 

(a)  The  last  case  but  one,  and  see  the  previous  case. 
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A  penon  •!> 
lowed  to  b«  re- 
•dmittMl  u  an  at- 
torney, alttioogh 
ha  had  oiuttted 
firon  ignorance  to 
gire  the  notice  at 
the  King*!  Bench 
OiBce,  aa  re- 
quired by  the  old 
rule. 
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Ex  parte  Busk. 

W  PAYNE,  on  the  last  day  but  one  of  the  term,  moved  for  the  admission 
of  a  person  as  an  attorney  of  the  Court.  He  had  given  all  the  notices 
required  by  the  new  rules  of  H.  T.  6  fTiU.  4  (a),  for  his  examination  and 
admission  this  term,  but  was  not  aware  of  it  being  also  still  necessary,  under 
the  old  rule  of  T.  T.  dl  Geo.  S(b),  to  affix  a  notice  in  the  King's  Bench 
Office,  which  had  therefore  been  omitted.  The  Incorporated  Law  Society, 
who  watched  the  admission  of  all  persons  as  attorneys  of  the  Court,  had 
stuck  up  in  the  King's  Bench  Office  a  list  of  the  persons  who  were  desirous 
to  be  admitted,  and  Mr.  Buik^s  name  was  in  that  list.  He  had  been  exa- 
mined this  term,  and  had  obtained  the  examiners'  certificate.  It  was  sub- 
mitted that  this  case  was  distinguishable  from  the  former  cases,  where  ap- 
plications had  been  refused  this  term,  as  it  was  a  case  which  arose  on  one  of 
the  old  rules,  and  especially  as  the  party's  name  had  in  fact  been  stuck  up 
in  the  King's  Bench  Office,  though  not  by  the  party  himself. 

Coleridge,  J. — At  the  commencement  of  the  term  I  took  the  opinion  of 
all  the  Judges,  and  we  all  thought  that  by  this  time  the  new  rules  ought  to 
be  well  known,  and  that  no  further  indulgence  ought  to  be  granted  (c).  I 
think  that  resolution  applies  as  well  to  all  the  rules  for  the  admission  of 
attornies.  I  cannot  listen  to  this  application  on  the  ground  that  the  name 
has  in  fact  been  stuck  up  in  the  office,  for  if  I  grant  the  application,  the  same 
may  be  done  in  all  cases.  Perhaps,  however,  under  all  the  circumstances, 
the  application  may  be  granted. 

Ordered  accordingly. 


(a)  IHar.fic  Wol.637. 
(6)  4  Term  Rep.  379. 


(c)  See  Ex  parte  Crewte,  ante,  346. 


A  peison  who 
could  not  have  tba 
answers  required 
by  tlie  eniQiltners 
of  attornies,  with- 
in the  time  re- 
quired, owing  to 
die  period  of  his 
service  not  ex- 
pirioK  uniil  a  few 
days  laier,  may 
yet  be  examined 
in  the  same  term. 


Ex  parte  Cooper. 

W^^  ALEXANDER  applied,  on  the  2d  of  June,  for  an  order  of  the  Court 
to  the  examiners  of  attornies,  to  receive  the  articles  of  clerkship  of 
Mr.  Cooper,  and  to  examine  him  for  his  admission  this  term.  By  a  rule  of 
the  examiners,  it  was  necessary  that  the  articles  of  clerkship  of  every  person 
who  was  intending  to  be  examined,  should  be  deposited  with  the  secretary  of 
the  Incorporated  Law  Society,  before  the  29th  of  May,  together  with  the  an- 
swers to  the  questions  required  by  the  same  rule.  Mr.  Coopers  service, 
under  his  articles,  did  not  expire  until  the  1  st  of  June,  and,  in  consequence, 
his  articles  of  clerkship  had  not  been  deposited,  and  it  was  impossible  for  the 
attorney  whom  he  had  served  to  say,  on  the  29th  of  May,  that  he  had  served 
the  whole  of  his  time.  The  examiners  had,  since  his  period  of  service  ex- 
pired, refused  to  receive  the  articles,  or  to  permit  him  to  be  examined.  The 
examination  was  to  take  place  on  the  5th  of  June.  It  was  submitted,  that 
this  being  a  regulation  of  the  examiners  only,  and  not  a  Rule  of  Court,  it 


COOFIB. 
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could  not  be  imperative  (a) ;  and  that  it  would  be  a  great  hardship  on  Mr.     Sail  Couh. 
Cooper,  because,  if  not  examined  this  term,  it  would  be  necessary  for  him  to        n^v^</ 
give  fresh  notices  for  admission,  and,  consequently,  he  could  not  be  admitted       ^<  P>rte 
until  Hilary  term  next. 

Ctfr.  adv.  vuli. 

Coleridge,  J.  (the  same  day.)^I  have  spoken  to  Master  Le  Blanc,  and 
he  thinks  that  this  order  may  be  made  without  inconvenience.  I  did  not  like 
to  make  it  in  the  first  instance,  as  I  am  unwilling  to  interfere  with  the  exa- 
miners, who  must,  of  necessity^  have  some  regulations  as  to  the  examina- 
tions. 


Order  made  (6). 


(a)  See  the  roles  2  Har.  &  Wol.  1.    They      Wol.  638. 
were  approved  of   by  the  judges*  accord-  (b)  See  the  next  case, 

ing  to  the  2d  rule  of  H.  T.  2  TT.  4,  1  Har.  & 


Ex  parte  Holland. 


^OWLING  applied,  on  the  drd  of  June,  for  an  order  of  the  Court  to  the  Apmon  who 
examiners   of  attornies,  to  receive   the  answers   of  the  person  with  ^e,  ''^ 


whom  Mr.  HoUand  had  served,  to  the  questions  required  by  the  rules  of  the  ^J"**^  bjiheex*- 
exammcrs(c).     Mr.  Hollands  articles  of  clerkship,  together  with  his  own  within  the  tima 
answers  to  the  questions  proposed  to  him,  had  been  left  with  the  secretary  of  [JJ'fll^torthJ'*' 
the  Incorporated  Law  Society  in  proper  time  ;  but,  owing  to  the  fault  of  the  London  agent, 
London  agent,  Mr.  HoUand,  who  was  living  in  Dorsetshire,  had  not  been  in-  ^ne5*iii'uie  M«e 
formed  so  as  to  get  the  answers  returned  in  proper  time  from  the  person  i/vhom  term. 
he  had  served.     The  object  of  this  motion  was,  that  Mr.  Holland  might  be 
examined  in  the  present  term ;  and  it  was  submitted,  that  indulgence  had,  in 
previous  terms,  been  granted  to  persons  who,  from  ignorance  of  them,  had 
not  complied  with  the  new  rules  for  the  admission  of  attornies,  and  tliat  this 
was  a  case  where  the  London  agent  was  in  fault,  and  not  the  party  himself. 

Coleridge,  J. — Tlie  London  agent  ought  to  have  taken  notice  of  these 
rules,  and  to  have  informed  the  parties.  I  have  already  refused  several  orders 
this  term,  where  indulgence  has  been  asked  on  the  ground  of  ignorance  of  the 
rules  (d).  The  Judges  cannot  deal  lightly  with  the  rules  of  the  examiners ; 
I  think,  however,  that  this  order  may  be  granted,  on  condition  of  the  London 
agent  paying  the  costs  of  this  application,  which  has  been  rendered  necessary 
by  his  negligence  (e). 

Ordered  accordingly. 

(e)  See  these  questions,  2  Har.  &  WoL  3.  (e)  See  Ex  parte  Lovegnve,  anU,  347,  and 

(d)  Et  parti  (!r§wti  and  othtrt,  ante,  346.      the  previous  case. 
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Bail  Omrt. 


Ex  parte  Bumps  and  six  others. 


A  SoiKUy  will      Tf    V.  RICHARDS,  oo  the  first  day  of  tenn,  (Monday,  May  2^)  moved, 

^^,^'^^  '  ®°  **•*  P*^  of  fcreral  persons,  for  an  order  of  the  Conn,  to  allow  the 

mt.u.u  t>.«>  Tu\e  of  notices  of  adoiission  as  attomies  in  next  Michaelmas  term,  which  had  heen 

"r, J[r.^'!!it!;A  ff  delivered  at  the  Master's  office,  to  be  deemed  good  notice.     The  notices  had 

s^mmioo  of  atior-  all  becH  delivered  on  Thursday  the  18th,  and  the  Court  having  decided  that 

for*  tbe  urn.    ^  ^^  ™^c  of  H.  T.  6  WUl.  4,  8.  5  (fl),  requiring  them  to  be  delivered  •*  three 

days  at  Uoii  before  the  cororoenceraent  of  the  term,^  meant  three  clear 

days  (6),  these  notices  were  sufficient,  if  the  Court  should  also  be  of  opinion, 

that  a  Sunday  would  reckon  as  one  of  the  three  days. 


Coleridge,  J. — I  think  that  it  will  so  reckon. 

Order  made. 

(a)  1  Har.  &  Wol.  639.  (6)  Amam.  2  Har.  &  Wol.  65. 


Apfnonmay 
b«  rxMinioed  for 
admbMOo  m  so 
attorory,  aJ- 
though  ao  aiaifo* 
mpDt  of  hit  arti- 
clet  of  clrrk»bip 
has  Qot  beeo  re- 
Klatered  within 
Uie  prop«r  time* 


Ex  parte  Abrahams. 

P  ROBINSON,  on  the  25th  of  May,  applied  to  the  Court  for  an  order, 
that  the  examiners  of  persons  who  were  desirous  of  being  admitted  as 
attomies  of  the  Court,  might  be  at  liberty  to  examine  the  person  on  whose 
behalf  he  moved,  without  proof  that  the  assignment  of  his  articles  of  clerk- 
ship had  been  registered.  By  tbe  rules  of  the  examiners  (c),  it  was  neces- 
sary that  this  proof  should  be  given  to  them ;  but  in  this  case  it  could  not  be 
done,  the  assignment  not  having  been  registered  within  the  proper  time.  It 
was  necessary  that  the  usual  annual  indemnity  act  should  be  passed  before  it 
could  now  be  registered.  The  bill  had  passed  the  House  of  Commons^  and 
was  at  present  before  the  Lords. 


Williams,  J. — I  see  no  objection  to  making  the  order,  as  I  shall  not 
thereby  decide  as  to  the  admission  of  the  party. 

Ordered  accordingly  (cQ. 

(c)  3  Har.  k  Wol.  f .  (ji)  See  £x  TpaHt  fJath,  anU,  194,  and  the  next  case. 


A  panon  nay 
be  examined  for 
admiMlon  as  an 
attorney,  though 
an  aaalgnment  of 
bit  artlclet  of 
clerkship  bat 
not  been  regU- 
tered  within  the 
proper  time. 


Ex  parte  Bates. 

F  BAYLEY,  on  the  1st  of  June,  applied  for  a  similar  order,  to  examine 
Mr.  Baie$t  the  assignment  of  his  articles  of  clerkship  not  having  been 
inroUed  within  the  proper  time,  through  the  default  of  the  London  agent  of 
his  master. 

CoLEBiDOE,  J.  —The  party  may  be  examined,  but  I  cannot  do  away  with 
the  necessity  for  the  inrolment,  as  that  is  a  thing  required  by  Act  of  Parlia- 
ment ;  he  must,  therefore,  wait  for  the  indemnity  act  being  passed  before  he 
can  be  admitted. 

Ordered  accordingly. 
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Bail  Omrt. 

Ward  v.  Gregg.  ^"^""^ 

n^HE  writ  issued  in  this  case  was  indorsed  according  to  the  rules  of  H.  T.     a  defeDdaoc 

2  WiU.  4.  II.  (fl)  and  M.  T.  3  Will.  4, 1.  5.  (b)  and  claimed  51.  7s.  Sd.  f^^LT^\n^ 

for  debt,  and  ZL  2s,  for  costs.     The  defendant's  attorney  paid  the  plaintifTs  donedonthc 

attorney  these  sums  within  the  four  days,  and  also  an  additional  sum  of  bs.  for  ro»u,  which 

for  costs,  which  the  plaintiff's  attorney  demanded.     He  gave  a  receipt  for  th«  piwutiff's  j- 

*'  7L  14«.  Sd,f  being  for  the  amount  of  the  debt  51.  7s.  Sd.,  and  of  the  costs  bj  which  payment 

2/.  7*/'     An  order  having  been  obtained  by  the  defendant  to  tax  the  plain-  ib^*o^'."inS 

tiff's  attorney's  bill  of  costs,  when  lOs.  of  this  21.  7  s.  was  struck  off;  was  struck  off  oo 

taxatiou,  caa- 
not  call  on  tho 

G.  T.  Jy kite  moved  for  a  rule,  calling  on  the  plaintiff's  attorney  to  shew  aitomfytopay 
cause  why  he  should  not  pay  the  costs  of  the  taxation,  more  than  one-sixth  ^onl^'***  ****' 
having  been  struck  off. — This  application  is  made  under  the  latter  clause  of 
the  rule  of  H.  T.  2  IVill.  4,  II.  The  attorney  had  no  right  to  indorse  the 
writ  for  one  amount  of  costs,  and  then  ask  for  more. — [Coleridge,  J. — Why 
was  the  5s.  paid  him?  He  would  have  gone  on  with  the  action  at  his 
peril  if  payment  of  it  had  been  refused.] — There  is  no  doubt  it  need  not 
have  been  paid ;  but  being  paid,  and  more  than  one-sixth  having  been 
struck  off,  the  defendant  is  entitled  to  this  rule. — [Coleridge,  J. — I  think  that 
the  meaning  of  the  Rule  of  Court  is  only,  that,  notwithstanding  the  payment 
of  the  sum  indorsed  on  the  writ,  the  defendant  may  have  the  costs  indorsed 
taxed.  I  think  this  is  not  a  case  within  the  rule.  It  does  not  follow  that 
the  defendant  may  not  have  redress  in  some  other  way.] — Though  it  may  not 
be  a  case  within  the  terms  of  the  rule,  yet  it  undoubtedly  is  within  its  spirit. 

CoLERiDOE,  J. — It  is  the  defendant's  own  fault,  as  he  need  not  have  paid 
the  bs.  This  seems  to  me  a  case  not  within  the  rule,  and  I  do  not  know  of 
any  power  that  the  Court  has  to  extend  it. 

Rule  refused. 

(a)  1  Dowl.  P.  C.  198.  (6)  1  Dowl.  P.  C.  471. 


Thomas  v.  Noakes. 

nrfFNDALE,  in  Easter  term,  applied  for  a  rule  absolute,  in  the  first  in-     Tb«  penalty 

stance,  for  the  51.  penalty,  given  by  statute  9  &  10  Will.  3,  c.  %5,  s.  33.  by'ihe'Itotatro& 
The  defendant  had  been  served  with  a  writ  of  summons  on  the  15  th  of  ^^  rr.  5,  r.  £5, 
March,  and  had  not  entered  an  appearance  on  the  8tli  of  May,  on  which  day  feudanta  do  not 
the  application  was  made.     The  case  of  White  v.  Holland  (c\  Sellon's  Prac-  •"ter  appear 

,  N«'  ^  ^     ancea,  cannot  now 

tice  and  Chitty's  Practice,  were  cited,  but  WiUiams,  J.  granted  only  a  rule  nisi,  b«  enforced. 
as  the  statute  was  so  seldom  acted  on. 

J.  W.  Smith  this  term  shewed  cause. — The  statute  by  which  this  penalty 
is  given  is  a  stamp  act,  and  by  the  33rd  section,  a  stamp  of  6d.  is  imposed  on 
every  piece  of  vellum,  parchment,  or  paper  on  which  any  common  bail  is 
filed,  and  upon  which  any  appearance  shall  be  made,  **  which  appearance,  or 

(c)  2  Strange  Rep.  737. 


352 


TERM  REPORTS  in  the  KING'S  BENCH. 


Thomas 

V. 

NOAKIS. 


Bail  C&urt.  common  bail,  the  defendant  shall  cause  to  be  entered  or  filed  within  eight 
days  after  the  day  upon  which  the  process,  on  which  the  defendant  is  ar- 
rested^ shall  be  returnable,  upon  penalty  of  five  pounds,  to  be  paid  to  the 
plaintiff,  for  which  the  Court  shall  immediately  award  judgment,  whereupon 
the  plaintiff  may  take  out  execution."  This  is  a  penal  enactment,  and  will  be 
construed  strictly.  Now,  the  penalty  is  given,  if  the  appearance  is  not  en- 
tered within  eight  days  afler  the  day  on  which  the  process  on  which  the  de- 
fendant is  arrested  is  returnable ;  but  in  this  case  the  defendant  was  served 
with  a  writ  of  summons^  on  which  he  never  could  be  arrested.  This  act  is, 
moreover,  virtually  repealed  by  several  subsequent  statutes.  At  the  time  of 
the  passing  of  the  act,  there  was  a  kind  of  process,  which  was  returnable  on 
a  particular  day,  and  was  contemplated  by  the  act.  That  process  is  now  en- 
tirely abolished  by  the  Uniformity  of  Process  Act,  2&  S  WUL  4,  c.  $9,  and 
the  writ  of  summons  is  substituted,  which  is  not  returnable  on  a  day  certain. 
At  the  time  of  the  passing  of  the  9  &  10  IVilL  3,  c.  25,  defendants  mighty 
moreover,  be  arrested  for  any  sum  however  minute,  as  appears  by  reference 
to  Biacktione*M  Commentaries  (a).  Special  bail,  however,  could  not  in  all 
cases  be  enforced,  and  hence  the  expression  in  that  act,  which  refers  to 
common  bml  being  filed  on  process,  by  which  the  defendant  may  be  arrested. 
That  was  the  state  of  the  law  until  the  passing  of  the  \%  Geo,  1,  c.  29,  by 
which  the  power  of  arrest  was  limited  to  cases  where  the  cause  of  action 
amounted  to  10/.  or  upwards.  By  that  act,  the  power  of  holding  persons  to 
special  bail,  and  of  arresting  them,  was  made  co-extensive,  and  thereby  the 
clause  in  9  &  10  Will,  3,  c.  25,  now  relied  on,  became  a  dead  letter,  there 
being  no  process  under  which  a  defendant  could  be  arrested,  on  which  com- 
mon bail  could  be  filed.  That  such  was  the  effect  of  the  act  of  12  Geo.  1, 
c.  29,  may  be  inferred  from  the  fact  of  no  case  having  since  occurred  where 
this  penalty  has  been  enforced.  There  was  a  previous  anonymous  case, 
which  is  reported  (h) ;  and  though  the  case  of  White  v.  Holland^  which  is  the 
latest  case  that  can  be  found,  appears  to  be  subsequent,  yet,  as  the  act  of  12 
Geo,  1,  c.  29,  which  passed  in  1725,  was  not  to  take  effect  until  the  24th  of 
June,  1 726,  that  case  is  a  case  before  the  statute ;  or,  if  that  is  doubtful,  it 
may  have  been  on  process  previously  issued,  and  is  not  a  case  to  be  relied 
on.  In  the  case  of  The  Bank  of  England  v.  Anderson  (c),  TmdaU  C.  J.  lays 
great  stress  on  usage,  as  shewing  the  construction  that  is  to  be  put  on  an  act 
of  parliament.  In  Tidd^s  Practice  (d),  this  enactment  in  9  &  10  Will.  8, 
c.  25,  is  treated  as  repealed.  The  legislature  appears  also  to  have  been 
aware,  that  the  effect  of  the  statute,  12  Geo,  1,  c.  29,  would  be  to  repeal  the 
clause  in  9  &  10  ff^tll.  3,  c.  25,  giving  this  penalty;  for  it  is  then,  for  the 
first  time,  that  power  is  given  to  plaintiffs  to  enter  appearances  for  defend- 
ants, thereby  giving  a  new  remedy  instead  of  the  old  one.  That  that  clause 
was  repealed,  may  also  be  inferred  from  their  having  been  subsequent  sta- 
tutes, imposing  stamp-duty  on  common  bail,  which  have  now  re-enacted  this 
penalty.  Again,  that  clause  is  repealed  by  statute  5  Geo.  4,  c.  41,  which  re- 
peals the  duties  on  legal  proceedings,  and  this  may  be  considered  merely  as  a 
penalty  for  enforcing  the  duty.  It  is  also  impliedly  repealed  by  the  Uni- 
formity of  Process  Act,  2  &  3  fTiU,  4,  c.  39,  which,  by  sect.  1,  substitutes  alto- 


Co)  Vol.  3.  p.  287. 
(h)  5  Mod.  392. 


(e)  2  Hodffes  ;  3  Bing.  N.  C. 
(d)  9lh  edtUoD,  p.  240,  note. 
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gether  a  new  process  for  that  previously  used,  by  sect.  2,  enacts  a  new  me- 
thod of  appearance,  and,  by  sect.  16,  enacts  the  consequences  of  non-appear- 
ance. In  the  cases  of  IVigky  v.  Tomluis  {a),  and  Nurse  v.  Getting  (6),  it  has 
been  held  in  the  same  way  that  the  Uniformity  of  Process  Act  impHedly  repeals 
imparlances. 

Tyndale^  control. — If  the  case  of  White  v.  Holland,  did  not  occur  subse- 
quently to  the  statute  12  Geo.  1,  c.  29  coming  into  operation,  and  cannot, 
therefore,  be  cited  as  an  authority,  still,  there  is  no  reason  why  this  rule 
should  not  be  made  absolute.  At  common  law  the  plaintiff  had  no  means  of 
compelling  the  defendant  to  enter  an  appearance;  but  the  statute  9  &  10 
WiU.  3,  c.  25,  sect.  33,  first  gave  a  remedy  for  this  inconvenience,  and  that 
enactment  must  be  considered  entirely  as  one  for  the  benefit  of  plaintiffs,  and 
not  as  a  mere  fiscal  regulation  for  the  enforcement  of  the  stamp  duties.  It 
is  to  be  remarked,  in  corroboration  of  that  view  of  the  enactment,  that  this 
penalty  is  given  to  the  plaintiffs  not  to  his  attorney,  to  whom  it  would  most 
likely  be  given,  if  it  was  for  the  purpose  of  enforcing  the  duty  merely,  as  the 
attorney  is  the  most  likely  person  to  be  aware  of  the  act  not  having  been  com- 
plied with.  Being,  then,  an  enactment  for  the  furtherance  of  suits,  and  not 
fbr  the  enforcement  of  stamp  duties,  it  is  not  affected  by  any  subsequent 
stamp  acts  which  do  not  directly  repeal  it.  Next  in  succession  to  this  enact- 
ment is  the  act  of  12  Geo.  1«  c.  29,  giving  the  plaintiff  power  to  enter  an  ap- 
pearance for  the  defendant,  but  that  act  did  not  take  away  the  old  remedy. 
There  is  nothing  inconsistent  in  the  two  acts,  and  both  may  stand  together, 
the  latter  remedy  being  cumulative  on  the  other.  That  principle  is  recog- 
nised in  the  case  of  Sharp  v.  Jf^arren  (c).  It  cannot  be  contended  that  the 
Uniformity  of  Process  Act  impliedly  repeals  this  penalty,  for  that  act  rather 
recognises  the  previous  law  as  to  entering  appearances  under  the  statute 
12  Geo,  1,  c.  29,  and,  consequently,  must  be  considered  as  recognising  this  pe- 
nalty also. 

Cur.  adv.  vult. 


Bail  Court. 


Thomas 

V. 
NOAKSS. 


CoLSRinoE,  J.  afterwards  (June  10th)  gave  judgment. — ^This  was  a  rule, 
calling  on  the  defendant  to  shew  cause  why  the  judgment  of  the  Court  should 
not  be  given  against  him,  pursuant  to  the  9  Will.  3,  c.  25,  for  the  penalty  of 
51.  for  not  having  entered  an  appearance  to  the  writ  of  summons  issued 
against  him.  The  question  on  the  argument  was,  simply,  whether  the  clause 
of  the  statute  in  question  was  repealed,  it  being  scarcely  denied,  that,  if  the 
clause  was  still  in  operation,  the  case  was  within  it.  The  clause  is  in  terms 
as  follows.  (The  learned  Judge  recited  it.)  In  the  ordinary  sense  of  the 
term  there  is  no  doubt  that  this  clause  has  long  become  obsolete.  Although 
found  in  a  stamp  act,  the  penal  part  of  it  appears  to  have  been  introduced, 
not  for  the  protection  of  the  revenue,  but  to  aid  plaintiffs  in  enforcing  the  ap- 
pearance of  defendants,  at  a  time  when  the  provisions  of  the  law  were  very 
deficient  in  that  respect.  It  seems,  accordingly,  to  have  been  acted  upon  till 
the  passing  of  the  12  Geo.  1,  c.  29,  which  empowered  the  plaintiff,  as  is  well 
known,  upon  affidavit  of  personal  service,  to  enter  the  appearance  for  the 


(a)  3Dowl.  P.C.7. 
{h)  3  Dowl.  P.  C.  157. 
VOL.  III. 


(c)  6  Price,  131. 
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defendant.  From  that  period,  or  almost  immediately  after  it,  it  was  not  shewn 
that  any  recourse  had  been  had  to  it ;  the  provisions  of  the  last-named  sta- 
tute appear  to  have  been  considered  as  a  substitute ;  and,  when  the  addi- 
tional powers  are  remembered  with  which  plaintiffs  are  now  armed,  under 
the  Uniformity  of  Process  Act,  it  would  certainly  seem  very  unnecessary  to 
keep  alive  such  an  enactment  as  the  one  in  question.  No  statute,  however, 
repealing  it  in  terms,  has  been  mentioned  in  the  learned  and  laborious  argu- 
ment which  was  addressed  to  the  Court  on  shewing  cause  against  the  rule  ;  re- 
liance was  placed  only  on  the  implications  of  a  repeal,  which  might  be  derived 
from  the  \^  Geo.  1,  c.  29,  and  2  &  3  WUL  4,  c.  39.  Upon  consideration,  I 
cannot  say  that  this  mode  of  reasoning  has  satisfied  me ;  this  penal  clause 
may  well  stand  with  the  provisions  of  the  later  statutes,  and  when  that  is  the 
case,  I  apprehend  that  it  is  contrary  to  the  rules  of  legal  construction,  to  hold, 
that  a  later  works^  by  implication,  the  repeal  of  a  more  ancient  statute. 

But  I  think  the  rule  may  be  discharged  upon  a  safer  ground.  The  pe- 
nalty attaches  upon  the  neglect  to  enter  the  appearance  within  a  certain  time 
afler  the  return-day  of  the  process ;  the  appearance,  however,  to  be  so  en- 
tered, is  one  that  has  been  written  upon  stamped  vellum,  parchment,  or 
paper  ;  and  so  long  as  the  same  or  any  additional  duty  remained  imposed  on 
common  appearances,  it  might  be  contended  that  there  was  a  subject-matter 
on  which  the  clause  might  operate.  By  the  repeal  of  stamp  duties  on  legal 
proceedings,  and  on  appearances  among  others,  specified  by  6  Geo,  4,  c.  41, 
mentioned  in  the  argument,  it  has  been  impossible  for  the  defendant  to  com- 
ply in  terms  with  this  enactment,  and  the  plaintiff  has  no  right  in  the  enforce- 
ment of  a  penal  clause,  to  insist  on  a  compliance  with  it  cy  pres.  In  this 
way,  for  want  of  a  subject-matter  to  operate  on,  I  am  of  opinion  that  the 
clause  may  be  considered  as  repealed,  and,  consequently,  that  this  rule  must 
be  discharged. 

And,  as  this  has  been  an  experiment  to  revive  the  operation  of  a  statute 
always  somewhat  severe,  and  unnecessary  at  present  to  advance  the  ends  of 
justice,  whatever  might  be  the  propriety  of  it  when  enacted,  and  which  for 
more  than  a  century  has  been  by  common  consent  abandoned,  the  plaintiff 
must  be  content  to  pay  for  it,  on  failure,  by  having  his  rule  discharged  with 
costs. 

Rule  discharged,  with  costs. 


Where  «  client 
had  ft  claim  on  bis 
attorney  for  a  sum 
of  money  received 
by  him  in  a  cause : 
-^HM,  that  the 
client's  remedy  by 
action  being  biir- 
red  by  the  Statute 
of  Limitations.wna 
not  H  reason  to 
prevent  the  Court 
exercising  its 
summary  Jurisdic- 
tion. 


Ex  parte  Sharpe. 

^HIS  was  a  rule  calling  on  an  attorney  to  shew  cause  why  he  should  not 
pay  over  a  sum  of  21/.,  which  he  had  received  as  attorney  in  a  cause 
wherein  the  applicant  Sharpt  was  plaintiff*  and  Hawker  defendant.  It  ap- 
peared on  the  affidavits,  that  the  money  was  received  by  the  attorney  in  the 
year  1828,  and  that  he  did  not  then  pay  it  over,  as  Sharpe  was  in  prison,  and 
had  petitioned  for  his  discharge  under  the  Insolvent  Act.  A  long  period 
elapsed  which  was  not  accounted  for  on  the  affidavits,  but  it  was  stated,  that 
in  the  year  1835  a  letter  was  written  to  the  attorney  asking  for  the  money, 
as  Sharpe  vfSLS  out  of  custody,  and  his  petition  for  his  discharge  under 
the  Insolvent  Act  had  been  dismissed.  On  the  affidavits  in  opposition  to 
this  rule  the  attorney  stated,  that  he  believed  a  balance  was  due  to  him  for 
business  done,  and  that  if  an  action  was  brought  for  it  he  intended  to  plead 
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a  set-off,  and  the  Statute  of  Limitations.     It  did  not  appear  that  he  had  ever      BtulCouru 
made  out  any  account  for  the  business  done.  ^^^^ 


WhUmort  shewed  cause. — This  rule  cannot  be  made  absolute,  as  the  lapse 
of  time  alone  is  sufficient  to  shew  that  the  attorney  is  not  entitled  to  ask  for 
the  exercise  of  the  summary  jurisdiction  of  the  Court.  If  an  action  were 
brought  for  this  money,  there  would  be  a  clear  defence  under  the  Statute  of 
Limitations,  and  there  would  be  the  same  injustice  done  by  the  Court  making 
such  a  rule  as  the  present  absolute,  as  it  was  the  intention  of  the  legislature 
to  remedy  in  passing  that  statute.  Mr.  Justice  Littledalct  in  the  case  of 
Ex  parte  Yeatman  (a),  discharged  a  rule  similar  to  the  present,  on  the  princi- 
ple that  the  time  within  which  an  action  must  be  commenced  had  elapsed. 
In  that  case  certainly  a  much  longer  time  had  elapsed,  but  still  that  was  the 
main  ground  of  his  decision,  as  appears  from  both  the  reports  of  the  case. 
The  rule  laid  down  in  that  case  is  a  good  and  convenient  rule  for  the  Court 
to  act  upon.  If  the  Court  should  be  of  opinion  that  this  application  is  not 
barred  by  the  lapse  of  time,  it  is  a  case  which  must  be  referred  to  the  Master. 

Humfrey,  contr^. — There  is  no  objection  to  this  matter  being  referred  to 
the  Master,  if  the  Court  will  direct  him  not  to  consider  the  Statute  of  Li- 
mitations as  a  bar  to  the  investigation  of  the  claim.  The  case  of  In  re 
Greaves  (6),  which  was  a  decision  of  the  full  Court  of  King's  Bench,  de- 
cided that  the  Court  would  summarily  give  relief  to  a  party  in  a  case 
where  he  had  no  remedy  whatever  at  law,  the  agreement  which  it  was 
sought  to  enforce  being  void  by  the  Statute  of  Frauds.  So  here,  although 
this  claim  is  barred  by  the  Statute  of  Limitations,  yet  the  Court  will  en- 
force it.  The  authority  of  that  case  was  recognised  in  the  case  of  Evans  v. 
Dvncombe  (c),  and  again  In  re  Paterson  (</)  ;  and  those  cases  are  express 
authorities  to  shew  that  the  Court  will  interfere,  although  the  subject  is  a 
matter  which  cannot  be  enforced  by  action.  Against  those  authorities  the 
only  case  that  can  be  cited  is  that  of  Ex  parte  Yeatman,  which  was  the 
decision  of  a  single  judge.  That  case  moreover  is  distinguishable ;  there  the 
application  was  not  made  until  thirteen  years  had  elapsed,  during  which  time 
no  application  whatever  had  been  made  for  the  money.  Littkdak,  J.  more- 
over seemed  to  intimate  that  it  was  not  an  application  which  was  to  be  en- 
couraged, even  if  it  had  been  made  immediately  afler  the  transaction  took 
place.  He  also  expressly  distinguishes  the  case  from  both  the  classes  of 
cases  in  which  the  Court  will  exercise  the  summary  jurisdiction  of  the  Court. 
It  is  clear  that  his  judgment  did  not  proceed  mainly  on  the  ground  of  the 
lapse  of  time,  but,  that  that  was  only  one  of  the  circumstances  which  led  to 
his  decision.  If  that  case  is  to  be  considered  as  laying  down  the  rule  that 
the  lapse  of  six  years  is  a  bar  to  applications  like  the  present,  then  the  case 
of  In  re  Greaves  is  overruled,  for  there  the  transaction  was  absolutely 
void  by  statute  and  yet  the  Court  granted  the  rule,  while  in  Ex  parte  Yeat' 
num  it  was  merely  that  the  claim  was  barred  by  statute.  The  other  cases 
would  also  be  equally  overruled. 

(o)  1  Har.  &  Wol.  610 ;  4  Dowl.  P.  C.  (e)  1  Cromp.  &  Jcnr.  372 ;  1  Tyr.  283. 

304.  (d)  1  Dowl.  P.C.  468. 

(6)  1  Cromp.  &  Jerv.  374  n. 
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Coleridge,  J. — I  think  that  my  brother  lattledale  did  not  intend  to  dis- 
charge the  rule  in  the  case  of  Ex  parte  Yeaiman  merely  on  the  ground 
that  the  time  allowed  by  the  Statute  of  Limitations  had  long  since  elapsed, 
but  that  he  took  that  as  one  guide  for  exercising  his  discretion  in  using  the 
summary  jurisdiction  of  the  Court.  That  is  the  true  view  of  that  case.  So 
here  also,  it  is  not  sufficient  to  say  merely  that  this  claim  is  barred  by  the 
Statute  of  Limitations.  The  question  therefore  is,  whether  the  lapse  of 
time  is  such  that  I  am  not  called  on  to  exercise  the  summary  jurisdiction  of 
the  Court.  I  could  have  wished  that  on  the  one  side  it  had  been  shewn  by 
the  affidavits  more  clearly  why  the  party  was  not  called  on  earlier  to  pay 
over  this  money,  and  on  the  other  side,  why  in  consequence  of  that  delay  jus- 
tice cannot  be  now  done  between  the  parties.  The  ground  on  which  this 
motion  is  made  is,  that  the  attorney  has  received  a  sum  of  money  from  a 
person  whom  his  client  intrusted  him  to  sue,  and  that  his  duty  when  he  had 
received  that  sum  from  the  party  was  to  tax  his  costs  and  pay  over  the 
balance  to  his  client.  That  is  a  very  different  case  from  the  case  of  Ex  parte 
Yeaiman,  Here,  the  attorney  received  the  money  sought  to  be  recovered 
in  the  action,  and  having  received  the  money  it  was  his  business  to  tax  his 
costs  and  make  out  his  account.  He  has  not,  however,  made  out  any  account, 
nor  given  any  reason  why  he  has  not  done  so.  It  seems  therefore  to  me, 
that  the  applicant  is  not  barred  by  the  lapse  of  time,  and  that  justice  will  best 
be  done  by  referring  the  matter  generally  to  the  Master.  I  say  generally, 
without  any  direction  as  to  the  Statute  of  Limitations,  as  I  do  not  think  that 
the  Master  will  consider  himself  bound  by  the  Statute  of  Limitations  from 
investigating  the  whole  of  the  matter. 

Rule  referred  accordingly. 


AnftUorney 
was  employed  to 
prepare  some 
mortgage  deeds, 
ebd  afterwards 
receWed  the  mo* 
•ey  raised  by 
the  mortgage :— > 
JieU,  Uiat  he 
might  be  called 
ou  snmmarily  to 
account  for  tlie 
money. 


Ex  parte  Cuipwell. 

^HIS  was  a  rule  calling  on  an  attorney  to  shew  cause  why  he  should  not 
deliver  his  bill  of  costs  to  the  applicant,  and  pay  over  a  balance  of  mo- 
ney which  he  held,  and  deliver  up  all  deeds  and  papers.  It  appeared  on  the 
affidavits,  that  he  had  been  employed  by  the  applicant  to  prepare  the  deeds 
for  raising  two  sums  of  300/.  and  1500/.  on  mortgage;  that  he  did  prepare 
the  deeds,  and  received  the  two  sums  of  money ;  that  he  had  then  paid  vari- 
ous sums  at  the  request  of  the  applicant,  leaving  above  200/.  in  his  hands ; 
and  that  he  had  refused  to  pay  over  this  balance,  or  deliver  his  bill  of 
costs. 


CresmeU  shewed  cause. — It  does  not  appear  that  the  attorney  received  this 
money  in  his  character  of  attorney ;  there  was  no  suit  pending  in  which  he 
received  it,  and  it  is  not  therefore  a  case  in  which  the  Court  will  exercise  its 
summary  jurisdiction.  In  the  case  of  Ex  parte  Aitkm  (b)  the  Court  carried 
its  jurisdiction  to  its  utmost  length,  and  indeed  it  has  been  questioned  since 
whether  the  Court  did  not  in  that  case  exceed  its  authority.  In  re  Mur- 
ray (r)  may  be  distinguished  from  the  present,  for  there  the  application  was 


(6)  4  BaiD.  &  Aid.  47. 


(c)  1KUM.51S>. 
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principally  to  deliver  up  deeds  and  papers^  but  in  this  case  it  does  not  appear 
that  there  are  any  deeds,  the  application  being  in  fact  merely  to  render  an 
account  of  monies  received  and  paid.  It  is  similar  to  the  case  of  Ex  parte 
Schwalbauker  (a),  where  such  an  application  was  refused.  In  re  Bonner  (Jb) 
is  a  case  to  the  same  effect.  These  cases  were  decided  on  the  ground  that 
they  were  the  ordinary  cases  of  debtor  and  creditor,  and  that  the  attomies 
had  not  acted  as  officers  of  the  Court,  and  could  not  therefore  be  called  on 
to  account  by  means  of  a  summary  application. 

Hc^gins  contrk. — The  judgment  of  Abbott,  C.J.  in  Ex  parte  Aitkin  is  strongly 
in  favour  of  this  rule.  He  there  says,  that  where  the  employment  of  an  at- 
torney is  so  connected  with  his  professional  character  as  to  afford  a  presump- 
tion that  his  character  formed  the  ground  of  his  employment,  there  the  Court 
will  exercise  their  jurisdiction.  He  afterwards  says,  "  Inasmuch  as  a  con- 
veyance requires  knowledge  of  law,  the  trust  is  reposed  by  the  client  in  the 
party,  in  respect  of  his  being  an  attorney."  That  is  the  present  case  ;  the 
attorney  was  employed  in  his  character  of  attorney  to  prepare  a  conveyance 
by  way  of  mortgage,  and  afterwards  received  the  money  in  consequence 
of  such  employment.  The  judgment  of  the  Court  in  Ex  parte  SchwaWauker 
is  also  in  favour  of  this  rule,  although  the  application  in  that  case  was  re- 
fused. De  Wolfe  v.  — — ^  (c)  and  In  re  Murray,  are  also  direct  authorities 
for  making  this  rule  absolute. 

CoLERiDOB,  J. — I  think  that  this  rule  must  be  made  absolute.  I  never 
heard  but  that  the  case  of  Ex  parte  Aitkin  was  considered  good  law.  It  cer- 
tainly is  an  authority  which  has  been  acted  on  in  many  cases  since ;  and  though 
it  has  not  been  considered  right  to  carry  the  jurisdiction  of  the  Court  further, 
I  see  no  reason  on  principle  why  that  case  should  not  be  considered  good 
law.  If  a  person  is  employed  in  his  character  of  attorney,  he  is  amena- 
ble as  such  as  an  officer  of  this  Court.  In  this  case  the  party  has  received 
the  money  because  he  was  an  attorney  ;  in  the  first  instance  he  was  employed 
to  prepare  some  mortgage  deeds  ;  in  the  ordinary  meaning  of  those  words 
that  must  have  been  an  employment  as  an  attorney,  and  I  cannot  doubt  but 
that  he  also  received  the  money  as  an  attorney  in  consequence  of  having 
prepared  those  deeds. 

Rule  absolute. 

(a)  1  Dowl.  P.C.  182.        (6)  4  B.  &  Adol.  811 ;  1  Nsr.  &  Man.  555.        (c)  2  Chit.  es. 
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Lewis  v.  Grimstone. 
The  Same  v.  Wheatley. 


^HESE  were  two  seperate  actions  against  two  bail  on  the  recognisance  of    Serrieeorft 

bail.     Theca.  sa.  issued  against  the  original  defendant  returnable  on  the  ^rttofaammon* 
22d  of  May.     It  was  returned  on  that  day  non  est  inventus.   Afterwards,  on  tice  of  the  render 
the  same  day,  the  plaintiff  sued  out  these  two  writs  of  summons  against  the  2^*,SJ'°^5'l,ui 
bail.     Later  in  the  day  the  defendant  rendered  in  discharge  of  his  bail,  and  be  let  aalde. 
notice  of  the  render  was  given  the  same  evening  to  the  plaintiff,  who  was  an 
attorney  suing  in  person.     The  following  morning  the  two  writs  of  summons 
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against  the  bail  were  served.  Two  rules  having  been  obtained  on  the  26th 
of  May,  calling  on  the  plaintiff  to  shew  cause  why  the  service  of  the  writs 
should  not  be  set  aside,  or  why,  on  payment  of  the  costs  incurred,  exclusive 
of  the  costs  subsequent  to  the  writ  of  summons,  the  proceedings  should  not 
be  stayed. 

Hoggins  shewed  cause. — The  rule  on  which  proceedings  are  now  stayed 
against  bail  is  the  rule  of  T.T.  S  WUL  4{a).^[CoIendge,  J.— That  rule 
does  not  apply  to  this  case,  which  is  a  question  as  to  an  earlier  period  of  the 
proceedings.] — It  appears  from  the  case  of  Bynie  v.  AguHar{b)y  that  the 
practice  of  this  Court  is  to  stay  the  proceedings  against  the  bail  on  payment 
of  costs.  Abbott  V.  Rawley  (c)  also  shews  that  to  be  the  practice  of  the 
Court  of  C.  P.  At  any  rate  the  plaintiff  is  entitled  to  have  his  costs  in- 
curred up  to  the  time  of  the  notice  of  the  render. 


/.  ir.  Smith,  contr^. — The  service  of  the  writs  of  summons  after  the  no- 
tice of  the  render  was  irregular,  Byrne  v.  Aguilar ;  the  Court  therefore 
will  set  aside  this  service.  In  Smith  v.  Lewis  (d)  that  decision  is  con- 
firmed, and  from  that  case  it  appears  that  the  bail  are  entitled  to  have  the 
proceedings  stayed  without  the  payment  of  costs.  In  Creswell  v.  Hem  (e)  the 
Court  decided  that  the  bail  was  not  liable  to  the  costs  up  to  the  time  of  the 
notice  of  render.  It  is  submitted,  therefore,  that  the  plaintiff  is  not  even 
entitled  to  the  costs  up  to  the  time  of  the  notice  of  render,  and  that  at  all 
events  the  Court  will  not  compel  the  defendants  to  pay  the  costs  of  the  irre- 
gular proceedings  since. 


Coleridge,  J. — It  appears  to  me  that  there  is  some  difficulty  in  saying 
that  the  plaintiff  is  entitled  to  the  costs  of  the  writs  of  summons,  as  on  the 
one  side  there  are  the  cases  of  Byme  v.  Aguilar^  and  Abbott  v.  Rowley, 
and  on  the  other  side  the  cases  of  Creswel  v.  Hern  and  Smith  v.  Lewis, 
But  the  cases  all  shew  that  the  service  was  irregular  after  the  notice  of  the 
render^  and  therefore  the  first  part  of  these  rules  must  be  made  absolute. 

Rules  absolute  as  to  the  first  part. 


(a)  2  Dowl.  P.C.  397. 
(6)  3  East,  306. 
(c)  3  Bos.  &  Pul.  13. 


(d  16  East,  168. 

(0  1  M.  &  Selw.  742. 


A  creditor  of  an 
ioMlveot  clergy- 
man cannot  have 
a  rule  calling  on 
a  bishop  to  render 
an  account  of 
inontes  received 
under  a  tequeatra* 
tion  obtained 
under  the  In. 
aolrent  Act. 


Ex  parte  Moffatt  and  Dewe. 

npmS  was  a  rule  calling  on  the  Bishop  of  Rochester  to  shew  cause  why  he 
should  not  render  an  account  of  the  monies  he  had  received  under  a 
sequestration  of  the  perpetual  curacy  of  Strood,  in  Kent.  The  perpetual 
curate  of  that  place  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act, 
7  Geo,  4,  c.  57,  and  his  assignees  had  applied  to  the  Bishop  o£  Rochester  un- 
der the  28th  section  for  a  sequestration,  which  had  been  granted  in  the  usual 
form.  The  sequestrator  not  having  rendered  a  sufficient  account  of  his 
receipts,  the  applicants,  who  were  two  creditors  of  the  insolvent,  but  not  his 
assignees,  applied  to  the  Insolvent  Court  for  an  order  on  the  bishop  to  render 
an  account.     The  Insolvent  Court  refused  the  order,  saying  that  they  had 
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no  authority  over  him.     In  consequence  of  the  refusal  the  present  applica-     Bail  Court, 
tion  was  made.  *-on^ 

Kz  parte 

Henderson  in  shewing  cause  was  stopped  by  the  Court,  who  asked  what  ^^^ 

title  a  creditor  had  to  make  the  apphcation.  Dswb. 

/.  Espinasse,  contra. — The  present  applicants  are  admitted  to  be  creditors 
of  the  insolvent  on  his  schedule,  and  the  Insolvent  Court  refused  this  appli- 
cation on  the  ground  that  they  had  no  power  over  the  bishop.  The  assignees 
are  hostile  to  these  applicants,  who  are  the  parties  really  interested  ;  and  it 
is  submitted  that  under  the  28th  section,  which  directs  that  a  sequestration 
shall  issue,  *'  as  the  same  might  have  been  issued  upon  a  writ  of  levari  facias 
founded  upon  any  judgment  against  such  prisoner,"  these  creditors  have 
sufficient  title  to  induce  the  Court  to  grant  this  rule. 

CoLERiDOE,  J. — These  creditors  have  no  title  to  make  this  application 
against  the  bishop.  This  may  be  a  case  in  which  such  a  rule  would  be 
granted  to  the  assignees  of  the  insolvent,  but  if  the  present  rule  were  made 
absolute  the  assignees  might  come  to-morrow,  when  it  would  be  equally  ne- 
cessary to  grant  them  a  similar  rule.  The  creditors  are  strangers  to  the  bishop, 
who  can  only  be  called  on  to  account  to  the  assignees  who  set  him  in  mo- 
tion. The  rule  must  be  discharged,  and  with  costs,  as  it  is  moved  against  a 
public  officer. 

Rule  discharged  with  costs. 

Doe  d.  The  Marquis  of  Westminster  v.  Suffield. 

npHIS  ejectment  was  brought  to  recover  premises  for  a  forfeiture  by  non-     iti»noi»«ion 
payment  of  rent.     After  entering  into  the  consent  rule,  the  defendant  ui^'purntiff  **'  ** 
petitioned  for  his  discharge  under  the  Insolvent  Act,  and  inserted  the  Mar-  »»»ouid  not  have 
quis  of  fVestminsiers  name  in  his  schedule  for  the  amount  of  his  rent.     The  ejectment  for  not 
defendant  was  discharged,  and  afterwards  at  the  trial  did  not  appear  to  con-  ^o^^**""?  '****• 

«         ,  1  1  1  I    •      •«»  .      ,         ^  entry,  and  ouster, 

fess  lease,  entry,  and  ouster,  whereupon  the  plamtiff  was  nonsuited.     On  a  Umt  Uie  defend- 
rule  to  shew  cause  why  the  lessor  of  the  plaintiff  should  not  be  at  liberty  to  JewfJ^ 0^^^^  ^"^ 
sue  out  execution,  as  the  defendant  did  not  appear  at  the  trial  according  to  insolvent  Act, 

.U«  «^»<.»n*  «.i1a  »nd  did  not  ttiere- 

tbe  consent  rule,  ^^„  ^p^„  ,,^^. 


ing  no  interest. 


Humfrey  shewed  cause. — The  defendant  being  at  the  time  of  the  trial  de- 
nuded of  all  interest  in  the  premises,  he  could  not  have  appeared,  as  it  was 
his  assignee  alone  who  had  any  interest. —  [Coleridge,  J.— Who  is  now  shew- 
ing cause  against  this  rule  ?]  -  The  person  interested  is  a  mortgagee  of  the 
defendant. — [Coleridge,  J. — He  can  have  no  interest  against  the  Marquis  of 
Westminsitr.'] — The  marquis  ought  to  come  in  and  take  his  dividend  with 
the  other  creditors. 

Cooper^  contra,  was  stopped  by  the  Court. 

Coleridge,  J.— I  do  not  see  how  the  assignee  of  the  defendant  or  his 
mortgagee  can  have  any  defence,  but  if  they  have,  they  should  have  appeared 
and  defended  the  action.    The  rule  must  be  made  absolute. 

Rule  absolute. 
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Bail  Court. 

^"^"^^  Burt  r.  Bryant. 

ofihlpirAr^"  npHE  defendant  had  been  for  some  time  a  prisoner  in  the  King's  Bench 
fiur>  to  obey  a  prison,  and  about  the  end  of  last  year  judgment  was  signed  against  him 

remove  m  defend-  in  this  actiou  in  the  Court  of  Exchequer,  and  he  was  brought  up  by  the 
KiD^^sB^lTch  plaintiff  on  habeas  corpus  in  that  Court,  and  was  charged  in  execution  and 
phftOD»  CD  the  committed  to  the  Fleet  prison.  The  defendant  then  procured  a  habeas  cor- 
r^°"ume^treeia  pu8  to  rcmovc  himsclf  back  iuto  the  King's  Bench  prison,  but  previous  to 
unpaid,  but  wbich  his  being  removcd  the  warden  of  the  Fleet  demanded  the  commitment  fee, 
tend*  th^pbintiff  ^"®  ^®  ^*™  ^^  ^^®  defendant  being  charged  in  execution  by  the  Court  of 
ought  to  pay,  the  Exchequer,  and  which  the  plaintiff  had  not  paid.  The  defendant  paid  the 
obuin  ■  niie^"  f<^c  and  was  removed.  The  plaintiff  was  an  attorney  of  this  Court,  but  not  of 
culling  on  the       (he  Exchcqucr.  A  rule  having  been  obtained,  calling  on  the  plaintiff  and  his 

warden  toobey  ^-  ,?.,,  i  .  <•  -i 

the  habeas  rorpoa,  attorney  to  shew  cause  why  they  should  not  return  the  commitment  fee,  paid 
and  may  not         jjy  jj,g  defendant  to  the  warden  of  the  Fleet, 

pay  the  fre.  and         <'  ' 

then  call  on  tlie 

riiy  "o^ew'itr  ^'  ^'  ^ones  shewed  cause* — This  is  an  application  to  the  summary  juris- 
diction of  the  Court,  as  the  plaintiff  in  the  cause  in  the  Exchequer  and  his 
attorney  are  both  attornies  of  this  Court.  This  rule  is  moved  for,  on  the 
ground  that  it  was  the  duty  of  the  plaintiff  to  pay  the  fee  to  the  warden  on 
charging  the  defendant  in  execution,  but  that  is  not  the  case,  as  it  was  the 
duty  of  the  defendant  himself  to  pay  it.  Even  supposing  it  was  the  plaintiff 
who  ought  to  have  paid  it,  the  defendant  has  paid  it  in  his  own  wrong,  as 
he  need  not  have  paid  it  to  the  warden,  and  if  the  warden  refused  to  obey 
the  order  of  the  Court  the  defendant  should  have  applied  to  the  Court. 
The  present  rule  is  quite  unprecedented. 

Humfrn/t  contr^. — The  invariable  practice  is,  that  the  commitment  fee 
should  be  paid  by  the  party  charging  the  defendant  in  execution. — [Cde" 
ridgCy  J. — If  it  was  the  duty  of  the  plaintiff  to  pay  the  fee,  what  right  had  the 
warden  to  detain  the  defendant,  and  therefore  why  did  he  pay  it?]— If  he 
had  not  paid  it,  he  would  still  have  remained  in  the  custody  of  the  warden. 
It  is  far  preferable  that  he  should  be  allowed  to  pay  it  and  then  apply  in  this 
way  to  the  Court,  than  that  he  should  have  to  contest  the  matter  with  the 
warden. 

Coleridge,  J. — I  think  that  this  rule  cannot  be  made  absolute.  It  cannot 
be  supported  without  the  assertion  that  it  is  the  plaintiff's  duty  to  pay  the 
fee.  If  that  be  so,  this  rule  may  lead  to  bad  consequences,  for  if  the  defen- 
dant  was  compelled  to  pay  the  fee  to  the  warden,  he  should  have  called  on  the 
warden  to  obey  the  order  of  the  Court ;  this  the  Court  would  have  obliged 
htm  to  do,  and  would  not  have  allowed  the  excuse  for  not  obeying  the  order 
that  some  other  person  had  not  paid  a  fee  on  a  previous  occasion.  It  would 
have  been  better  therefore  not  to  have  paid  the  fee,  but  to  have  applied  for  a 
rule  calling  on  the  warden  to  obey  the  order  of  the  Court.  Parties  should 
be  compelled  to  proceed  in  a  straightforward  way.  The  rule  therefore 
mu&t  be  discharged,  but  not  with  costs. 

Rule  discharged. 
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Bail  Court, 

SouTER  V.  Hitchcock. 

npHIS  was  an  action  of  debt  on  a  bond  for  the  performance  of  the  covenants     in  debt  on  bond 
in  a  lease.     The  defendant  was  assignee  of  the  original  lessee.    The  vTnunu'^iaieMe, 
declaration  had  been  delivered,  in  which  no  breaches  were  assigned.    The  tiie  conit  refused 
defendant's  attorney  had  obtained  the  order  of  a  judge  for  the  particulars  of  pi.^utiff^hef^ 
the  covenants,  for  the  breach  of  which  the  action  was  brought,  whereupon  pie«  pleaded,  to 

-         '  ,  .        i_  .  J        gwe  a  particular 

a  copy  of  the  covenants  to  pay  rent  and  to  repair  the  premises  was  de-  of  the  auna  unpaid 
livered.     An  order  was  then  applied  for,  for  better  particulars,  setting  out  Jj^J^*J**  ^J^^ 
the  sums  which  were  unpaid  for  rent,  and  the  dates  when  they  were  due,  repnir,  for  which 
and  for  a  specification  of  the  breaches  of  the  covenant  to  repair.     This  order  ^^„"^^****  *" 
was  refused  by  Williams,  J.  at  chambers^  whereupon  a  rule  nisi  for  such  fur- 
ther particulars  was  obtained. 

R,  V,  Richards  shewed  cause. — This  application  is  quite  unneces- 
sary, as  the  defendant  may  plead  performance  generally.  The  plaintiff  will 
assign  breaches  in  his  replication,  after  which  this  application,  if  at  all,  should 
be  made.  It  is,  moreover,  impossible  for  the  plaintiff  to  give  particulars  of 
the  repairs  that  have  not  been  done  according  to  the  covenant,  as  it  is  not 
the  plaintiff  who  is  in  possession,  but  the  defendant  himself,  who  must, 
therefore,  be  better  acquainted  with  the  state  of  the  premises. 

Hoggins,  contr^. — The  plaintiff  may  have  a  right  to  enter  on  the  pre- 
mises, under  a  covenant  in  tlie  lease,  for  the  purpose  of  ascertaining  the 
state  of  the  premises  ;  and  it  ought  to  be  shewn,  on  the  other  side,  that  he 
has  not  such  a  right.  The  plaintifl*  must  know  for  what  he  has  brought  his 
action.  Unless  this  application  is  granted,  the  defendant  will  not  know  what 
to  plead. — [Coleridge,  J. — The  defendant  may  plead  performance  generally, 
the  plaintiff  will  then  assign  breaches  in  his  replication,  after  which  it  will  be 
time  to  make  this  application.  If  the  defendant  does  not  plead  performance, 
what  can  he  plead  ?] — The  defendant  being  assignee  of  the  original  lessee, 
cannot  possibly  know  all  the  different  breaches  of  covenant  there  may  have 
been,  either  in  non-payment  of  rent,  or  in  non-repair  of  the  premises.  In 
the  case  of  Doc  d.  Birch  v.  Philips  (a),  which  was  an  action  of  ejectment  for 
the  forfeiture  of  a  lease,  although  a  particular  of  the  covenants,  on  the  breach 
of  which  the  plaintiff  intended  to  rely,  was  offered,  yet  the  Court  ordered 
the  plaintiff  to  give  a  particular  of  the  breaches,  thinking  the  application  in 
its  full  extent  highly  reasonable.  If  the  breaches  are  suggested  on  the 
record,  instead  of  being  assigned  in  the  replication,  the  defendant  will,  more- 
over, be  put  to  great  inconvenience  if  he  has  not  the  particular  he  now 
wants ;  for,  as  on  a  suggestion  the  dates  and  sums  of  money,  &c.  will  be 
stated  under  a  videlicet,  which  will  not  be  the  case  in  a  replication,  the 
plaintiff  will  not  be  bound  to  prove  them  exactly  as  stated^  so  that  the  de- 
fendant will  not  know  beforehand  what  he  has  to  defend. 

Coleridge,  J. — The  case  cited  has  no  bearing  on  the  present  question. 
(a)  6  Terra  Rep.  597. 
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Bail  Court, 

SOUTIR 

V. 

Hitchcock. 


No  distinction  can  be  clearer  than  that  of  an  application  to  know  what  is  the 
forfeiture  on  which  a  landlord  has  brought  an  ejectment,  and  the  case  where 
a  landlord  sues  on  a  bond  for  the  breach  of  covenants  in  a  lease,  or  on  the 
lease  itself.  As  to  the  present  application  for  particulars  of  the  breaches,  the 
plaintiff  does  not  appear  to  know  more  than  the  defendant  does.  But  then 
it  is  said,  that  this  application  ought  to  be  granted  now,  as  the  plaintiff  may 
suggest  the  breaches,  instead  of  assigning  them ;  and  that  if  he  does  so,  the 
defendant  may  be  put  in  a  situation  of  difficulty.  I  cannot  see  that  to  be  the 
case,  as  the  defendant  may  then  go  before  a  judge  at  chambers,  who  will 
order  that  whatever  is  right  should  be  done.  This  rule  must,  therefore,  be 
discharged. 

Rule  discharged. 


1.  Qiugn,  whe- 
ther AJOBtice  has 
power,  since  U)«s 
4  8t5  tV.4,e, 
70,  s.  5«,  to  order 
relief  to  be  given 
to  an  infant  found 
in  a  parish,  it 
being  unlinown 
where  tlie  infant 
came  from. 

8.  Qtf«rr,  wlie- 
Uier  a  peiBon  who 
Ukes  care  of  such 
an  infant,  lias  any 
claim  against  Uie 
parish  for  liis 
expenses. 

3.  In  such  a 
case,  however, 
Uie  Court  issued  a 
mandamus,  imme- 
diately  ordcting 
tlie  parish  autlio- 
rittps  to  f  rceive 
and  provide  for 
the  infant. 


The  King  v.  The  Directors  of  the  Poor  of  the  Parish  of 
St.  Pancras. 

tN  the  early  part  of  May,  a  basket  was  lefl  by  a  woman  with  the  porter  of 
-^  the  Foundling  Hospital,  with  directions  that  it  should  be  taken  to  the  secre- 
tary of  the  hospital.  On  being  opened  it  was  found  to  contain  a  living  in- 
fant. The  woman  who  left  it  was  not  known,  and  could  not  be  found.  The 
secretary  to  the  hospital  had  since  taken  care  of  the  child,  and,  on  application 
to  the  parish  authorities  of  St.  Pancras,  in  which  parish  the  Foundling  Hos- 
pital was  situated,  they  had  refused  to  take  the  charge  of  the  child.  An 
order  was  then  obtained  from  a  justice,  under  the  5Uh  section  of  the  Poor 
Law  Amendment  Act,  4  &  5  WiiL  4,  c.  76,  ordering  the  overseers  of  the 
parish  to  relieve  the  child  as  in  a  case  of  necessity.  This  order  the  over- 
seers had  refused  to  obey,  as  the  parish  of  St.  Pancras  was  governed  by  a 
private  act,  59  Geo.  3,  c.  xxxix,  by  wliich  the  management  of  the  poor  was 
vested  in  a  body  of  forty  directors,  to  the  exclusion  of  the  overseers  of  the 
parish  (a). 

Bodkin  applied,  on  the  3rd  of  June,  on  the  part  of  the  secretary  to  the 
Foundling  Hospital,  for  a  mandamus  to  the  directors  of  the  poor  of  the 
parish  of  St.  Pancras,  commanding  them  to  receive  and  provide  for  the 
child. — The  order  of  the  justice,  already  made  on  the  orersecrs,  cannot  be 
supported,  as  the  management  of  the  poor  is  taken  from  the  overseers  by  the 
local  act.  There  is  also  a  difficulty,  inasmuch  as  the  parish  contend  that  they 
are  not  bound  to  provide  for  the  child  at  all,  the  power  of  a  justice  in  ordering 
relief,  in  cases  of  necessity,  being  now  confined  by  the  4  &  5  tFllL  4,  c.  76, 
sect.  54,  to  persons  not  settUd,  nor  uiualbj  residing  in  the  parish.  In  this  case, 
of  course,  it  is  unknown  whether  this  child  may  not  be  settled,  or  usually  re- 
sident in  the  parish  of  St.  Pancras,  and,  therefore,  the  order  of  a  justice 
may  be  invalid.  There  being  no  other  remedy  open  to  the  party  apply- 
ing, it  is  submitted  that  the  Court  will  grant  a  mandamus, — [^Coleridge,  J. 
— Is  not  the  party  applying  a  mere  volunteer  ?  He  must  have  some  legal 
right  to  enforce  to  entitle  him  to  a  mandamus.]— It  is  submitted,  that  he  has 

.(a)  See  the  case  of  The  Kings,  The  Poor  Law  Commiuioners,  ttnte,79',  and  I  Ncv.  &  Per.  371. 
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a  legal  right,  as  he  was  justified  in  taking  care  of  the  child^  and  not  suffering     Bail  Court. 
it  to  perish  in  the  street.  Vi^v^^ 

The  Kino 

Coleridge,  J. — If  he  has  a  legal  right,  may  he  not  enforce  it  hy  action  ?  TbeDirectora 

There  may  be  a  difficulty  both  ways;  namely,  that  he  has  no  right  to  en-  of  the  Poor  of 

force,  and  that  the  parish  are  not  bound  to  provide  for  the  child.     I  shall  St^Pa^ncbas. 
take  time  to  consider  the  case. 

Cur.  ado.  vtdt. 

Coleridge,  J.  afterwards  (Jan.  7th)  said, — I  think  that  this  case  is  too 
doubtful  to  refuse  the  application.  There  must  be  a  rule  absolute  for  a 
mandamus  to  issue  immediately  (a). 

Rule  absolute. 

(a)  See  The  King  ▼.  The  Churchwardtm  of  Edlaiton,  2  Har.  &  Wol.  429. 


Preston  v.  Whitehead. 

JD    V.  RICHARDS  shewed  cause  against  a  rule,  calling  on  the  defendant     ifbymisuke 
to  shew  cause  why  the  plaintiff  should  not  be  allowed  to  amend  the  <^^^t  ^  p^^u  » 
particulars  of  demand  which  he  had  delivered.    By  mistake  in  the  particulars  demMd'for  wim 
delivered,  credit  had  been  given  for  the  very  sums  for  which  the  action  was  *''*'^*'  "*"«  **•»■ 
brought;  but  it  was  submitted,  that  that  was  no  reason  why  the  plaintiff  wuiai low Uie" 
should  be  allowed  to  amend  them.  plaintiff  to  amend 

tiiem. 

Henderson^  contra,  contended,  that  the  mere  mistake  of  the  attorney  in  this 
respect,  ought  not  to  be  allowed  to  conclude  the  plaintiff. 

Coleridge,  J.  granted  the  application,  and  gave  the  defendant  14  days' 
time  to  plead. 

Rule  absolute. 


Collins  v.  Beaumont. 

npHIS  was  an  action  of  scire  facias,  to  revive  a  judgment.     The  defendant     «    i    f  i    to 
had  obtained  further  time  to  plead,  on  the  usual  terms  of  pleading  is-  revive  a  judgment, 
suably ;  he  afterwards  demurred  specially  to  the  replication,  and,  amongst  |5,e  oSuIi'cIuse* 
other  causes  of  demurrer,  stated,  that  the  replication  was  not  properly  in-  and  i»  wiUiin  the 
tituled.     It  appeared  that  it  was  intituled  of  the  day  of  the  month  and  year  u?t."4'w/41  "^ 
when  it  was  pleaded,  according  to  the  1st  rule  of  H.  T.  4  Will.  4(a),     The  the  pieadiogs  iu it 
declaration  and  plea  were  intituled  in  the  same  way.     The  demurrer  itself  "Stuiedlcwni- 
was  in  the  form  given  by  the  same  rules  (6).     A  rule  having  been  obtained  i°8  ^  ^^^ 
to  shew  cause  why  the  plaintiff  should  not  be  allowed  to  sign  judgment,  as 
for  want  of  a  plea,  on  the  ground  that  the  demurrer  was  contrary  to  the 
terms  of  the  order  for  further  time  to  plead,  or  why  the  demurrer  should  not 
be  set  aside,  on  the  ground  of  its  being  frivolous : 

(a)  2  Dowl.  P.  C.  313.  {h)  2  Dowl.  P.  C.  319. 
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BailCmrU 

COLUNS 

V, 

Beaumont. 


Hwfiifrty  shewed  cause. — The  case  of  Barker  ▼.  Gleadow{a\  is  an  answer 
to  the  first  part  of  this  rule.  As  to  the  second  part,  that  this  demurrer  is 
frivolous,  it  depends  on  whether  the  1st  rule  of  H.  T.  4  Will.  4,  applies  to 
actions  of  scire  facias,  and  it  is  contended,  on  the  part  of  tlie  defendant,  that  it 
does  not,  and  that,  therefore,  the  replication,  as  well  as  previous  pleadings, 
ought  to  have  heen  intituled  according  to  the  old  practice. — He  then  con- 
tended that  two  other  grounds  of  demurrer,  which  were  stated,  were  not  fri- 
volous. 


ManaeU  contr^.— The  statute  of  3  &  4  WiU.  4,  c.  42,  s.  1,  under  which 
the  pleading  rules  of  H.  T.  4  WilL  4,  were  made,  refers  to  actions  at  law  ge- 
nerally, and  this  scire  facias  is  merely  the  continuation  of  the  original  action 
at  law,  and,  therefore,  the  rule  as  to  the  intituling  of  pleadings  applies  as  in 
other  cases. — He  also  contended  that  the  other  grounds  of  demurrer  were 
also  frivolous. 


Coleridge,  J. — The  two  last  grounds  of  demurrer  are  clearly  frivolous. 
As  to  the  first,  it  turns  on  the  question  of  whether  a  scire  facias  is  to  be  con- 
sidered within  the  rule  of  H.  T.  4  WiU.  4,  as  to  the  intituling  pleadings 
with  the  day  of  the  month  and  year  when  they  are  pleaded.  I  think  that  it 
is,  and,  indeed,  it  has  been  so  treated  by  the  parties  throughout  the  cause. 
Actions  of  ejectment  (6),  and  real  actions  (c),  have  been  held  certainly  not  to 
be  within  the  rules  of  H.  T.  4  WilL  4  ;  and,  on  this  ground,  the  action  of 
ejectment  is  a  legal  fiction,  in  which  there  is  but  one  plea,  and,  therefore, 
to  hold  that  action  to  be  within  those  rules,  would  be  to  destroy  it  alto- 
gether. Real  actions  are  confined  to  the  Court  of  Common  Pleas  only,  and, 
therefore,  are  not  included  within  those  rules  which  apply  to  all  the  Courts. 
I  think,  also,  that  a  scire  facias  is  to  be  considered  as  a  proceeding  in  the 
original  action.  This  rule  must,  therefore,  be  made  absolute  without  costs, 
to  set  aside  the  demurrer,  the  defendant  having  leave  to  amend,  on  payment 
of  the  costs  of  amendment. 

Rule  accordingly. 


(a)  2  Har.  &  Wol.  113 ;  6  Dowl.  P.  C. 
134. 

(6)  Docd.  Epani  V.  Ttoe,  1  Adol.  &  El.  11  ; 
Boe  d.  Fry  v.  Roe,  3  M.  &  Scott,  370  ;  Doe 
d.  A$hman  v.  Roe,  1  Bing.  N.  R.  253 ;  and 
Doe  d.  GillMtv.  Roe,  4  Tyr.  649;  1  Cr.  M. 


&  Ros.  19 ;  2  Dowl.  P.  C.  690. 

(c)  Miller  v.  Miller,  1  Hodges,  31 ;  3 
Dowl.  P.  C.  408  ;  1  Scott.  387  ;  and  Barnes 
T.  Jaekitm,  1  Hodges,  69;  3  Dowl.  P.  C. 
404;  1  Scott,  525. 


Mandamus  to 
the  commissioners 
of  woods  and  fo- 
rrsu  to  compel 
them  to  pay  poor 
rates  for  crown 
lands  in  their  oc* 
cupation,  refused. 


The  Kino  v.  The  Commissioners  of  His  Majesty's  Woods, 
Forests,  and  Land  Revenues. 

^HIS  was  an  application  for  a  mandamus,  on  the  behalf  of  the  parish 
officers  of  Richmond.  It  appeared  that  the  rates  for  the  relief  of  the 
poor  of  that  parish,  were  levied  under  a  local  act,  25  Geo,  S,  c.  41,  by  which 
power  was  given  to  levy  rates  "  upon  all  and  every  person  and  persons  who 
do  and  shall  inhabit,  hold,  use,  occupy,  or  enjoy  any  land,  house,  shop, 
waterworks,  stables,  coach-houses,  wharf,  warehouses,  or  other  building 
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within  the  said  parish,  or  on  any  other  person  and  persons  who  by  law  are      Bail  Court. 
chargeable  and  assessable  for  and  towards  the  relief  of  the  poor  of  the  said        Vi^v%^ 
parish,  for  such  sum  or  sums  of  money  as  the  said  vestrymen,  or  any  thirteen      ^ 
or  more  of  them,  shall  order  and  direct."     In  the  parish  of  Richmond  are    The  Commis- 
some  lands  belonging  to  the  crown,  which,  by  the  statute  10  Geo.  4,  c.  50,  sioN^Rsof  His 
8.  8,  were  placed  under  the  management  of  the  Commissioners  for  the  time     \Vm^  ^o- 
being  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues.     These  lands       rests,  and 
had  been,  for  the  last  six  years,  in  the  possession  of  a  bailiff  to  the  Commis-  Land  Re?enaes, 
sioners,  who  took  in  cattle  to  graze  on  the  lands,  and  accounted  to  the  Com- 
missioners for  the  profits.     In  the  year  1834,  and  in  every  year  since,  a  rate 
had  been  duly  made  in  the  parish  of  Richmond^  under  the  local  act,  by  which 
the  Commissioners  were  rated  in  respect  of  the  crown  lands  in  their  manage- 
ment, but  which  rates  they  had  always  refused  to  pay.   It  appeared  that  there 
was  no  property  of  the  Commissioners  within  the  county  which  could  be  dis-* 
trained  for  the  rates. 

Sir  JF,  W,  Foiled,  (with  whom  was  Montague  Chambers,)  applied  to  the 
Court  for  a  mandamus,  commanding  the  Commissioners  to  pay  the  rates. — 
There  being  no  property  within  the  county,  which  can  be  distrained  upon  for 
these  rates,  and  the  magistrate's  warrant  of  distress  being  of  no  authority  out 
of  the  county,  the  only  remedy  which  can  be  had  in  this  case  is  by  man- 
damus. In  The  King  v.  The  Margate  Pier  Company  {a),  this  point  was  dis- 
cussed, but  not  settled. — [Coleridge,  J. — Are  not  the  lands  in  the  possession 
of  the  crown,  and,  therefore,  not  liable  to  these  rates  ?  In  the  case  of  The 
Attorney  General  v.  Hill  (6),  it  was  lately  held  that^  royal  dockyard  was  not 
liable  to  the  land-tax.] — That  case  was  decided  rather  on  the  particular  acts 
of  parliament,  than  on  the  general  right  of  the  crown  not  to  pay  rates  and 
taxes. — [Colgridgef  J. — I  must  be  satisfied  these  hinds  are  not  in  the  occupa- 
tion of  the  crown.  It  seems  to  me  that  the  Commissioners  are  merely  public 
officers,  holding  the  crown  property,  and  that  they  have  no  beneficial  occu- 
pation.]— Under  the  local  act  it  is  unnecessary  that  there  should  be  any  be- 
neficial occupation.  Power  is  there  given  to  rate  persons  who  "  hold''  any 
land,  and  it  is  submitted,  that  these  Commissioners  hold  their  hinds  within 
that  provision,  although  it  is  merely  for  the  purpose  of  handing  over  the 
profits  to  the  crown.  The  provisions  of  this  local  act  give  more  extensive 
powers  of  rating  than  are  given  by  the  act  of  the  4Sd  of  Elizabeth,  and 
under  those  provisions  the  Commissioners  are  liable. 

Coleridge,  J. — As  at  present  advised,  I  do  not  think  these  parties  are  en- 
titled to  this  mandamus. 

Rule  refused* 

(a)  3  D.  &  Aid.  220;  2  Chit.  256.  (6)  2  Meet.  &  Wels.  160. 
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Bail  Court. 

Reynolds  v.  Askew. 

1.  A  cause  being  H^HIS  was  a  rule  Calling  on  the  defendant  to  shew  cause  why  an  award 
pending,  it  was  should  not  be  Set  aside,  on  the  cround  of  fraud  in  the  appointment  of 

agreed  to  refer  It  .,..,.  ,  -  ii        i         /t»j       •  i. 

to  urbitration,  the  Umpire,  and  of  partiality  in  his  conduct.  It  appeared  by  the  atiidavits^  that 
b  ^iSrtidw  ©r*  ^^  action  was  pending  between  the  parties  in  this  Court,  and  that  they  went 
agreement,  and  dowu  to  trial  at  the  Summer  Assizes,  1836,  but  instead  of  entering  the  cause 
j*udge^:-/Wrf"^*  ^^^  ^'■^^^»  ^^®  parties  agreed  to  refer  the  matter  to  arbitration.  A  submission 
Uiat  an  award  to  arbitration  was  accordingly  executed,  in  which  it  was  agreed  that  the 
™fer«nce  was  submissiou  might  be  made  a  rule  of  any  of  the  Courts.  An  award  was  made 
made  under  the  qq  the  11th  of  August  following.  It  did  not  appear  on  the  affidavits  whe- 
w^5%,  i5,  and  ther  uoticc  of  the  award  was  then  given,  but  it  did  appear  that  in  December 
that  a  motion  to  ^]^q  plaintiff  knew  the  award  was  made  and  published,  and  that  it  was  in 
ground  of  fr^ud  favour  of  the  defendant.  Some  applications  were  then  made  by  the  plaintiflT 
in  the  appoint-  f^^  ^  ^^py  ^f  ^j^g  award,  which  was  given  him  by  the  beginning  of  January ; 
pire,  should  be  the  cxact  day  was  not  stated.  In  a  letter  sent  by  the  plaintiff  to  the  de- 
mju  ifte?ti!e"°  fendant  on  the  3d  of  January,  he  threatened  to  take  proceedings  to  set  aside 
award  was  made  the  award.  No  Hiotion  to  set  aside  the  award  was  made  in  Hilary  term, 
and  pubUsh^d.^  The  submission  to  arbitration  was  made  a  Rule  of  Court  by  the  defendant  by 
cusefornot  a  rule  dated  on  the  last  day  of  that  term.  It  was  stated,  that  in  February 
wi*thkftimtdme  °  ^^^  plaintiff  first  became  acquainted  with  the  facts,  which  shewed  that  there 
tiiat  Uie  submis-  ^as  fraud  in  the  appointment  of  the  umpire  and  partiality  in  his  decision. 
b«en  made  a  Rale  I'hc  parties  afterwards  went  before  a  judge  at  chambers,  who  stayed  all  pro- 
of Court.  ceedings  for  enforcing  the  award  until  the  fifth  day  of  Easter  term.     At  the 

3.  A  motion         ,.T^,  ,.1../.  .1.  1  1 

subsequently        beginning  of  that  term  this  rule  nist  for  setting  aside  the  award  was  granted. 

made  is  too  late, 

facts  OD  which  the  Crowder  and  Barstow  now  shewed  cause. — This  is  an  award  made  under 
h.d*not''com'^to*'  ^^^  provisions  of  the  statute  9  &  10  WilL  3,  c.  15,  and  therefore  the  appli- 
the  knowledge  of  catiou  for  this  rule  was  made  too  late.  By  the  second  section  of  that  statute 
that'iime.^*^^'*     ^' '®  provided,  that  such  an  application  as  the  present  must  be  made  before 

4.  A  person  the  last  day  of  the  term  next  after  the  award  is  made  and  published  to  the 
Midrim'^wwd,  parties.  Now  taking  it  that  the  plaintiff  was  not  aware  of  this  award  until 
which  is  not  made  the  beginning  of  January,  and  that  therefore  it  is  not  to  be  considered  as 
9  &  10  w,  s,  made  and  published  until  that  time,  still  this  application  ought  to  have  been 
c.  15,  after  the      made  in  Hilary  term.     It  is  no  answer  to  say  that  the  submission  was  not 

Ume  for  moving  '  , 

for  a  new  trial  made  a  Rule  of  Court  until  the  last  day  of  that  term,  as  the  plaintiff  himself 
shJw  rfiliJjto"he  "^^^^^  ^^y  ^y  ^^^^  ™^^®  "  *  ^"^®  °^  Court. 

Court  the  reasons 

^ai>^toni«!eso  ^^^^  ^"^  Moody,  contra.— It  must  be  admitted  by  the  other  side  that  this 
i«te.  award  was  not  made  and  published  until  the  beginning  of  January ;  Hilary 

term,  therefore,  is  the  term  next  after ;  but  it  was  impossible  for  the  plain- 
tiff then  to  make  application  to  this  Court,  as  the  defendant  had  not  made 
the  submission  a  rule  of  this  Court,  and  by  the  submission  power  was 
given  to  make  it  a  rule  of  either  of  the  Courts  at  Westminster.  The  defen- 
dant, by  delaying  until  the  last  day  of  that  term,  intended  to  prevent,  if 
possible,  the  plaintiff  from  making  this  application.  The  case  of  In  re  Per- 
ring  and  Keymcr  (a),  is  a  case  precisely  similar  to  the  present.    That  case  is 

(fl)  3  Dowl.  P.  C.  98. 
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an  authority  to  shew,  that  this  submimbn  not  having  been  made  a  Rule  of     Bail  Cmru 
Court  until  so  late  that  it  was  impossible  by  the  practice  of  the  Court  to         ^v^ 
move  to  set  the  award  aside  in  Hilary  terra,  the  present  application  is  to  be       Reynolds 
considered  as  having  been  made  in  that  term.    Another  reason  for  allowing        Askew. 
this  application  to  be  made  in  Easter  term  is,  that  it  appears  on  these  affi- 
davits that  the  facts  on  which  it  is  grounded  did  not  come  to  the  knowledge 
of  the  plaintiff  until  after  Hilary  term  was  passed,  so  that  it  was  impossible 
for  him  to  move  to  set  aside  the  award  on  those  grounds  in  that  term. — 
\_Coleriilge,  J. — Assuming  that  to  be  the  case,  still  I  am  of  opinion  that  I 
have  no  jurisdiction  after  that  term  expired.     The  parties  can  only  proceed 
under  the  second  section  of  the  act,  and  that  section  is  express,  that  the 
application  must  be  made  in  the  term  next  after  the  award  is  made  and  pub- 
lished to  the  parties.] — This  award  may  be  considered  as  not  coming  within 
the  provisions  of  the  statute  9  &  10  Will.  3,  c.  15,  and  then  it  is  in  the  dis- 
cretion of  the  Court  to  hear  this  application  at  any  time.     A  cause  was 
depending  in  this  Court  between  the  parties,  and  this  reference  to  arbitration 
clearly  arose  out  of  that  cause. — [Coleridge,  J. — But  here  the  parties  have 
not  chosen  to  proceed  under  the  authority  of  the  Court,  which  they  might 
ha  e  done.]— The  mere  fact  of  there  ha?ing  been  a  cause  depending  is  sufS- 
c'  ;nt  to  give  the  Court  jurisdiction. — [^Coleridge,  J. — Nothing  has  been  done 
y  the  arbitrator  under  a  rule  of  this  Court ;  how  then  can  it  be  said  he  has 
proceeded  under  the  authority  of  the  Court  ?     Every  thing  has  been  done 
under  the  agreement  between  the  parties,  and  it  is  therefore  a  case  within 
the  statute,  which  by  its  language  contemplates  the  reference  of  a  suit  under 
its  provisions.] — Previous  to  that  statute,  the  Court  would  recognise  the 
reference  of  a  cause  to  arbitration,  and  it  is  submitted  that  the  preliminary 
step  of  a  Rule  of  Court  is  not  necessary.     No  case  can  be  cited  against  the 
position,  that  the  mere  fact  of  a  cause  being  depending,  gives  the  Court  juris- 
diction.    The  case  of  Rawsthorn  v.  Arnold  {a)  shews,  that  the  submission 
having  been  made  a  Rule  of  Court,  will  not  of  itself  make  this  an  award 
within  the  statute.     The  cases  o£  Rogers  v,  Dallimore{b),  and  HatfXDood  v. 
Phillips  (c)  shew,  that  in  a  case  which  is  not  within  the  statute,  the  Court  is 
not  limited  to  the  term  next  after  the  making  and  publishing  the  award, 
although  in  ordinary  cases  they  will  look  to  the  time  given  by  the  statute  as 
a  rule  to  guide  their  discretion  in  reviewing  awards.     The  Court  will,  there- 
fore, see  whether  this  application  was  made  within  a  reasonable  time,  which  it 
is  submitted,  under  all  the  circumstances,  it  was. 

Coleridge,  J. — I  am  of  opinion  that  this  application  was  made  too  late, 
and  it  is  therefore  unnecessary  for  me  to  go  into  the  merits  of  the  case.  It 
appears  that  there  was  an  action  pending  between  the  parties ;  in  what  state 
it  was  exactly  does  not  appear,  but  the  parties  went  down  to  trial.  The 
cause  was  not  entered  for  trial,  but  the  articles  of  agreement  were  executed, 
by  which  the  matter  was  referred  to  arbitration.  That  was  in  the  Summer 
of  1836  ;  the  award  was  made  on  the  11th  of  the  following  August.  It 
does  not  appear  whether  notice  of  the  award  was  then  given,  but  it  does 
appear,  that  in  December  the  party  who  is  now  seeking  to  set  aside  the  award 
was  aware  that  it  was  made  and  published ;  he  was  also  aware  that  it  was 

(a)  6  Barn.  &  Cress.  629;    9  Dowl.  &  (6)  6  Taunt.  111. 

Ryl.  556.  (c)  1  Will.  Wol.  k  Dav.  1. 
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made  against  himself.     There  is  no  douht,  therefore,  hut  that  at  that  time 
the  award  was  made  and  puhlished  to  hoth  parties.     It  is  said  that  there  was 
some  hesitation  in  giving  a  copy,  but  it  must  be  taken  that  it  was  sent  by 
the  beginning  of  January,  as  in  the  threatening  letter,  dated  on  the  3d  of 
January,  it  is  stated  that  steps  would  be  taken  to  set  aside  the  award.    Now 
the  first  question  is,  whether  this  is  an  award  under  the  statute  of  9  &  10 
Will,  3,  or  at  common  law.     As  far  as  I  have  at  present  referred  to  the 
facts,  this  Court  had  not  interfered  at  all,  and  if  this  rule  had  been  granted 
in  Hilary  term,  how  would  the  case  have  stood  ?     Would  the  application 
have  been  made  under  the  statute,  or  to  the  jurisdiction  of  the  Court  by  the 
common  law  ?     There  had  been  nothing  but  the  agreement  of  the  parties  to 
refer  the  matter  to  arbitration ;  how  could  it  be  said  that  the  Court  then  had 
any  jurisdiction  over  the  matter  at  common  law  ?     In  February,  it  is  said, 
that  information  was  first  obtained,  which  shewed  that  there  were  grounds 
for  setting  aside  the  award;  the  parties  then  went  before  a  judge,  and  all 
proceedings  were  stayed  until  the  fifth  day  of  Easter  term.     It  is  then,  first, 
that  this  Court  has  jurisdiction ;  then  it  is,  that  the  submission  was  made  a 
Rule  of  Court.     I  think  clearly,  therefore,  that  this  is  an  application  made 
under  the  statute.     It  is  said  that  this  Court  has  authority  at  common  law 
over  such  matters,  and  there  is  no  doubt  but  that  it  has  ;  but  then  in  this 
case  the  parties  have  not  put  themselves  in  a  situation  to  ask  for  the  autho- 
rity of  the  Court,  this  award  not  having  been  made  under  any  order  of  the 
Court  to  refer  the  cause  that  was  pending  between  the  parties.     The  words 
of  9  &  10  fnU.  3,  c.  15,  s.  2,  are  express,  **  That  any  arbitration  or  umpir- 
age procured  by  corruption  or  undue  means  &c.,  shall  be  set  aside  &c.,  so 
as  complaint  of  such  corruption  or  undue  practice  be  made  in  the  Court 
where  the  rule  is  made  for  submission  to  such  arbitration  or  umpirage,  before 
the  last  day  of  the  next  term  after  such  arbitration  or  umpirage  made  and 
published  to  the  parties."     Now  has  tliat  condition  been  performed  in  this 
case  ?     I  say  it  has  not.     Reference  has  been  made  to  the  case  of  Paring 
and  Keymer,   In  that  case  it  was  never  contended  that  the  party  was  not  free 
from  the  condition  of  the  statute,  but  that  further  time  should  be  allowed  to 
move  to  set  the  award  aside ;  and  JVilliams,  J.  said,  that  the  motion  might 
be  made  the  following  term,  and  that  if  a  rule  nisi  was  granted,  it  should  be 
dated  as  of  that  term.     He  thereby  admitted  the  force  of  the  statute ;  but, 
with  some  astuteness,  I  think,  brought  the  case  within  its  provisions.    That 
case,  therefore,  is  an  authority  in  favour  of  the  decision  I  have  now  come  to. 
But  supposing  the  argument  were  sound,  that  the  Court  has  jurisdiction  by  the 
common  law  in  this  case,  it  is  then  a  matter  for  the  discretion  of  the  Court,  and 
in  the  exercise  of  that  discretion,  I  think  this  case  cannot  now  be  heard,  and 
for  this  reason  ;  a  person  who  would  make  out  a  case  to  take  himself  out  of 
the  ordinary  rule  that  an  application  to  set  aside  an  award,  not  under  the 
statute,  must  be  made  within  the  time  allowed  for  moving  for  a  new  trial, 
should  shew  clearly  to  the  Court  the  reason  why  the  application  is  made  so 
late.    That  has  been  left  in  uncertainty  in  the  present  case.     The  plaintiff 
has  not  shewn  when  first  he  got  the  copy  of  the  award,  nor  has  he  shewn 
sufficiently  that  he  did  not  know  until  the  month  of  February  of  the  grounds 
on  which  he  seeks  to  set  aside  the  award*     Either  way,  therefore,  this  appli- 
cation is  too  late,  and  the  rule  must  be  discharged  with  costs. 


Rule  discharged  with  costs. 
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Bail  Court, 

Ex  parte  Edmonds. 

nPHIS  was  a  rule  calling  on  an  attorney  to  shew  cause  why  he  should  not     i.  An  affidavit 
pay  a  sum  of  money  to  the  applicant,  pursuant  to  his  undertaking.     The  de'^'icnt^'^Thie 
only  affidavit  on  which  the  rule  was  granted  was  the  joint  affidavit  of  two  ofupUccjicid 
persons  in  the  following  form :— '«  IViUiam  Edmonds,  of  &c,,  and  miliam  pj2;Lg°th«Jhe 
Morris,  late  of  Pencoe,  in  tlie  same  county,  farmer,  severally  make  oath  and  *'■<*  ^  ^^^  p'*^« 

Q      it  of  residence. 

8ay»  *C-  «.  Ajolntaffi. 

davit  of  two 

JV.  H,  Watson,  on  shewing  cause,  took  a  preliminary  objection  to  the  wat  de^Uve  as 
affidavit,  that  this  description  of  the  deponent  William  Morris  as  «« late  of"  ^^MdM^'i^'ttil*' 
was  not  a  compliance  with  the  rule  H.  T.  2  Will.  4,  I.  5(a);  the  object  of  paitswom  by  tiie 
that  rule  being  to  ascertain  where  deponents  lived,  so  that  in  case  they  ^^^^' 
should  swear  falsely,  they  might  be  found  and  indicted  for  perjury. 

Chilton,  contra,  contended  that  the  affidavit  complied  with  the  spirit  of 
the  rule,  as  it  gave  a  better  description  of  a  deponent  who  had  lately  lefl  a 
fixed  residence,  and  who  at  the  present  time  had  no  residence,  than  if  it  had 
described  him  as  of  some  inn  at  which  he  might  be  staying  for  a  day  or  two. 

CoLERiDOE,  J. — Mr.  Chilton  assumes  some  facts  of  which  the  Court  knows 
nothing.  In  order  to  make  this  affidavit  good,  it  should  be  shewn  that  this 
deponent  has  now  no  fixed  residence  (6). 

W.  H.  Watson  then  claimed  to  have  the  rule  discharged,  as  the  part  of  the 
affidavit  sworn  by  the  other  deponent  could  not,  as  he  submitted,  be  selected 
to  support  the  rule.  He  cited  the  case  of  The  King  v.  The  Justices  of  Caer- 
narvon (c),  where  the  full  Court  of  King's  Bench  held  that  a  joint  affi- 
davit of  three  persons,  two  of  whom  had  no  addition  to  their  names,  could 
not  be  read  as  to  the  matters  deposed  by  the  third. 

ChUton,  contr^,  submitted  that  the  remaining  part  of  the  affidavit  might 
be  read. 

CocERinoE,  J. — I  confess  that  I  do  not  understand  the  principle  of  the  case 
cited.  I  think  that  it  must  have  been  under  some  special  circumstances 
that  the  Court  came  to  that  decision ;  I  shall  therefore  allow  the  other  part 
of  this  affidavit  to  be  read  {d  ). 

The  matter  was  then  discussed  on  the  merits,  and  the  rule  was  made 
absolute. 

(a)  1  Dowl.  P.  C.  184.  (c)  6  Nev.fic  Man.  364. 

(b)  See  Simpson  v.  Dnmmond,  2  Dowl.  (d)  See  Nathan  w,  Cohen,  3  Dowl.  P.  C. 
P.  C.  473.                                                             370  ;  S.  C.  nol  A.  P.  1  Har.  it  Wol.  107. 
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Bail  CovrU 


Revett  V.  Hutchinson. 


Issue  wujoined  HTHIS  was  a  Country  cause,  and  issue  was  joined  on  the  14th  of  November 
in  a  country  cause         j^gj     ^^  noticc  of  trial  was  givcn,  and  in  this  term  a  rule  nisi  for  judg- 

in  Michaelmas  .  /.  •  v      •      j  •»      " 

tenn,aiid  do         Hicnt  as  in  case  of  nonsuit  was  obtained. 

notice  of  trial  was 

given  for  the  next  -.,,11  t    i» 

aMuni—Heu,         Jamcs  shcwed  cause,  and  contended  that  the  rule  was  moved  for  too 

that  a  rule  for  « 

judgment  as  in        Cariy, 
case  of  nonsuit, 

Triuu^teriJlwas       Hoggifis,  contra.—In  the  cases  of  Hall  v.  Buchanan  {a\  and  Prentice  v. 
not  too  early.       ffig^i  (j,^^  jssue  was  joined  in  the  term  immediately  preceding  the  assizes,  but 

in  this  case  the  whole  of  Hilary  term  intervened  ;  those  cases,  therefore,  are 

no  authority  against  this  rule  being  made  absolute.     The  cases  of  WilUamt  ▼. 

Edwards  (c)  and  Smith  v.  Righy  (d)  were  however  exactly  similar  to  the 

present,  and  in  them  the  rule  was  made  absolute. 

Cur.  ado.  vuU, 

Coleridge,  J,  afterwards  (June  10th,)  gave  judgment. — ^This  was  a  rule 
for  judgment  as  in  case  of  nonsuit  in  a  country  cause,  in  which  issue  was 
joined  in  Michaelmas  term  last ;  all  Hilary  term  then  passed  by,  no  notice  of 
trial  was  given,  and  this  term  the  rule  was  moved  for.  The  question  was^ 
whether  it  was  moved  for  too  early;  I  think  it  was  not,  and  i  have 
spoken  to  my  brotlier  lAttledale  as  to  a  case  he  decided,  and  which  is  not 
yet  reported  (e).  According  to  the  old  practice,  the  plaintiff  ought  to  have 
entered  his  issue  of  record  in  Hilary  term,  and  to  have  gone  to  trial  at  the 
following  assizes;  and  the  statute  14  Geo.  2,  c.  17,  has  respect  to  the  course 
and  practice  of  the  Courts.  In  this  case,  therefore,  the  plaintiff  ought  to 
have  gone  to  trial  at  the  last  assizes,  the  rule  of  H.  T.  2  Will,  4, 1.  70(/), 
which  says  that  no  entry  of  the  issue  shall  be  necessary  to  entitle  the  de- 
fendant to  judgment  as  in  case  of  nonsuit,  making  no  difference  in  this 
respect,  as  was  decided  in  fVilliams  v,  Edwards,  Several  cases  have  deter- 
mined that  there  must  be  one  entire  term  between  that  in  which  issue  is 
joined  and  that  in  which  judgment  as  in  case  of  nonsuit  is  moved  for  ;  here 
there  was  the  whole  of  Hilary  term,  and  this  rule  roust  therefore  be  made 
absolute. 

Rule  absolute.  , 

(a)  2  T.  R.  734.  304  ;  6  Dowl.  P.  C.  618.    But  see  Gough  7. 

h)  2  Bing.360;  9  Moore,  687.  Whiu,  1    Mur.   &  Hurl.  157  ;  2  Mees.  & 

(c)  3  Dowl.  P.  C.  183  ',  I  Cr.  M.  &  Ros.  Wcls.  363  ;  and  Smith  v.  Miller,  1  Mur.  & 

583  \  5  Tyr.  177.  Hurl.  M.  T.  1837,  in  which  last  case  Hcinn- 

d)  3  Dowl.  P.  C.  705.  son  v.  Taylor  was  cited  and  overruled. 

^   nobinson  ?.  Taylor,  2  Har.  &  Wol.  (/)  1  Dowl.  P.  C.  192. 
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Bail  Court. 

Macey  and  Macey. 

T  MANNINUf  on  shewing  cause  against  a  rule  for  an  attachment  for     on«  rule  for 
•    non-performance  of  an  award  under  the  statute  9  &  10  Will  3,  c.  15,  ""^^^JUl^l^' 
made  an  objection  to  the  award,  to  support  which  it  was  necessary  to  look  at  of"  •ward  made 
the  submission.     He  submitted,  that  as  the  Court  derived  its  authority  from  »ion*nrt*hertiie 
the  submission,  which  had  been  made  a  Rule  of  Court,  and  was  therefore  one  "^mi^on  wMcb 
of  the  documents  before  the  Court,  he  was  entitled  to  refer  to  it,  KttieofCoon'nor 

any  thing  dehon 

Ballt  contr£l,  contended  that  the  case  o£  Paull  v.  Paull(a)  was  an  authority  award,  can  b« 
to  shew  that  no  objection  could  be  taken  that  did  not  appear  on  the  face  of  ****'***  •^' 
the  award. 

Coleridge,  J. — I  think  that  no  matter  can  be  gone  into  dehors  the  face  of 
the  award,  and  consequently  that  I  am  not  bound  to  look  at  the  submission. 

Other  objections  to  the  award  were  then  made,  and  the  rule  was  dis- 
charged. 

•  (a)  2  Crorop.  &  Mees.  235  ;  2  Dowl.  P.  C.  340 ;  4  Tyr.  72. 


Doe  d.  Pollen  v.  Roe, 


rpHI 


nS  was  a  rule  to  shew  cause  why  the  judgment  signed  against  the     a  person  vho 

casual  ejector  in  this  case  should  not  be  set  aside  on  payment  of  costs,  ^^  ^^^^' 

and  the  applicant  be  let  in  to  defend,  on  the  ground  that  he  was  not  aware  ofhUattomej 

it  was  necessary  that  he  should  appear  and  enter  into  the  consent  rule  in  m*^* ^ bo^si'nid 

order  to  defend  the  action.     It  appeared  that  he  consulted  his  attorney,  who  to  ejectment 

was  also  ignorant  of  what  ought  to  be  done,  and  from  that  cause  judgment  ^wto^'marbe** 

was  signed  against  the  casual  ejector.     There  was  also  an  affidavit  of  merits.  i«t  in  to  defend 


Buckle  shewed  cause  against  the  rule,  and  contended  that  the  ignorance  of 
the  law  was  no  excuse,  and  that  no  case  could  be  cited  where  such  an  excuse 
was  held  valid.  He  referred  to  Doe  d.  Trougkion  v.  Roe  (6),  Goodtilie  v. 
Badtiile  (c).  Doe  d.  Ledger  v.  Roe  (</),  Doe  d.  The  Grocers*  Company  v.  Itoe  (e)» 
and  Doe  d.  Meyrkk  v.  Roe  (/). 

Platt^  contrii,  was  stopped  by  the  Court. 

Coleridge,  J. — On  principle,  it  seems  to  me  that  this  application  should 
be  granted,  and  no  case  can  be  cited  against  it.  This  is  not  a  mere  case  of 
Ignorance  of  law.  The  party  goes  to  his  legal  adviser,  and  is  misled  by 
him,  and  it  would  be  a  hard  case  if  he  were  not  to  be  let  in  to  defend  the 
action.     The  rule  is  moved  on  the  payment  of  costs. 

Rule  absolute. 

(6)  4  Burr.  1996.  (e)  5  Taunt  205. 

(c)  4  Taunt.  820.  (/)  2  Cr.  &  Jcry.  682. 

\d)  3  Taunt.  506. 

BBS 


on  payment  of 
costs. 
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Bail  Coun. 


Kino  v.  Mters. 


1.  Wliertit 
•ppean  by  tlie 
iadoneme&t  on  a 
writ  of  summoiu 
that  the  som 
claimed  is  of  an 
amonnt  reco- 
verable in  a  Court 
of  Requetts,  this 
Court  will  not 
grant  a  rale,  that 
on  payment  of  the 
amount  claimed, 
tlie  defendant 
should  be  re- 
lieved from  tlie 
payment  of  all 
cosu. 

£.  A  plra  of 
non  assumpsit 
in  an  action  of 
debt  is  a  nullity, 
and  tlie  plaintiff 
nsy  sign  judg« 
menu 

S.  An  applica. 
tion  to  the  Court 
to  set  aside  a 
judgment  as  irre- 
gular, made  six 
days  after  it  was 
signed,  applica- 
tion  having  been 
in  the  iuterim 
made  to  a  judge, 
is  sufficiently 
prompt. 

4.  Application 
may  be  made  in 
tlie  Bail  Court  to 
review  tlie  deci- 
tion  of  a  judge  at 
chambers,  al- 
though no  new 
facU  have  been 
discovered. 


Tf  PAYNE,  on  the  29th  of  May,  moved  for  a  rule  to  shew  cause  why  the 
judgment  signed  by  the  plaintiff  as  for  want  of  a  plea  should  not  be  set 
aside  for  irregularity,  and  why  the  defendant,  on  the  payment  of  the  sum  of 
2/.  1  Ss ,  should  not  be  relieved  from  the  payment  of  all  costs.  The  sum  of 
2i,  18<.  debt,  and  I/.  lOs.  costs,  was  indorsed  at  the  back  of  the  writ  of 
summons  as  the  amount  claimed.  The  action  was  in  debt  for  work  and 
labour,  and  the  defendant  pleaded  that  he  never  promised,  which  plea  the 
plaintiff  treated  as  a  nullity,  signed  judgment  on  the  23d  of  May,  and  the 
same  day  gave  notice  of  the  taxation  of  costs  for  the  next  day.  On  the 
25th  a  summons  to  set  aside  the  judgment  was  taken  out  by  the  defendant, 
which  was  dismissed  on  the  26th.  It  was  submitted  that  the  defendant  was 
entitled  to  the  first  part  of  the  rule.  An  affidavit  was  produced  that  the 
cause  of  action  arose  within  the  jurisdiction  of,  and  was  recoverable  in  the 
London  Court  of  Requests  ;  and  it  was  also  submitted,  that  as  it  appeared 
by  the  indorsement  on  the  writ  of  summons  that  the  sum  claimed  was  less 
than  that  to  which  that  Court  had  jurisdiction,  the  defendant  was  entitled  to 
the  latter  part  of^  the  rule  also. 

Williams,  J. — You  may  take  the  rule  as  to  the  first  part^  but  not  as  to 
the  latter  part,  which  is  a  matter  for  a  different  application,  namely,  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  his  costs. 

Healon  afterwards  shewed  cause. — A  preliminary  objection  to  this  rule  is, 
that  the  defendant  was  not  sufficiently  prompt  in  his  application  to  the 
Court,  having  suffered  six  days  to  elapse  afler  the  judgment,  which  he  now 
seeks  to  set  aside  as  irregular,  was  signed. — [Coleridge,  J. — ^The  defendant 
took  out  a  summons  on  tlie  25th,  which  was  heard  and  dismissed  on  the 
26th ;  that,  I  think,  brings  it  sufficiently  near  (a).]—  Another  objection  is, 
that  this  matter  has  already  been  heard  at  chambers  and  disposed  of,  and 
there  being  no  new  facts,  this  Court  will  not  entertain  the  question, — [Cole- 
ridge f  J. — It  is  the  constant  practice  to  entertain  such  rules.] — Then  it  is 
submitted  that  the  defendant  was  entitled  to  treat  this  plea  as  a  nullity,  it 
not  being  a  plea  in  the  action.  In  the  case  of  Siqffbrd  v.  Little  (6),  it  was 
held,  that  a  plea  of  nil  debet  in  assumpsit  on  a  promissory  note  might  be 
treated  as  a  nullity,  and  judgment  signed.  The  case  of  Perry  v.  Ftsker  (c) 
is  precisely  the  present  case,  and  there  it  was  admitted  that  such  a  plea  as 
the  present  might  be  treated  as  a  nullity,  though  the  point  is  not  there 
decided.  Brennan  v.  Egan  (d)  also  distinctly  lays  down  the  rule  that  such  a 
plea  may  be  treated  as  a  nullity.— [Co/enffec,  J.— Mr.  Tidd  also  certainly 
lays  it  down  as  a  clear  rule.] 

/.  Payne,  contra. — The  cases  cited  all  occurred  previous  to  the  new  rules 
for  pleading.  This  plea  is  in  substance  the  plea  of  nunquam  indebitatus 
given  by  those  rules,  and  the  informality  can  only  be  taken  advantage  of  on 


See  the  next  case. 

Barnes,  257 ;  I  Term  Rep,  462,  n. 


(e)  6  Eastp  549. 
{d)  4  Taunt  164. 
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demurrer.  In  the  case  oi  Aaron  v.  Chaundy{fi\  the  Court  said,  that  a  plea 
of  not  guilty  in  assumpsit  on  a  promissory  note  was  substantially  the  same 
as  non  assumpsit.  So  this  plea  is,  substantially,  that  the  defendant  does 
not  owe  the  amount  claimed  by  the  declaration. 

Coleridge,  J. — I  have  no  doubt  but  that  this  rule  must  be  discharged. 
Whatever  passes  before  a  judge  at  chambers  has  great  weight  when  the  case 
comes  to  be  reviewed  by  the  Court,  but  the  judges  would  be  sorry  to  have  it 
supposed,  that  whatever  passes  there  may  not  be  freely  reviewed  by  the 
Court,  the  business  at  chambers  being  often  transacted  in  a  great  hurry.  In 
this  case  I  am  sure,  that  had  these  cases  been  cited  before  the  judge,  he  would 
have  decided  diflferently.  The  case  of  Aaron  v.  Chaiindt/  does  not  bear  on 
the  point.  There  the  plaintiff,  on  being  ruled  to  enter  the  issue,  by  mistake 
entered  a  plea  of  not  guilty,  on  which  the  defendant  signed  judgment  of  non- 
pros ;  the  fact  being,  that  the  defendant  had  pleaded  a  good  plea,  but  the 
plaintiff  had  made  the  mistake  in  copying  it.  The  other  cases  cited  shew 
clearly  that  this  plea  is  a  mere  nullity,  and  this  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 

(a)  2  Btrn.  &  Cress.  562. 


Bail  Court, 
Kino 

V. 

Myxrs. 


Robins  v.  Grant. 

nPHE  defendant  in  this  cause  had  been  arrested  on  the  3d  of  May  on  an 
affidavit  of  debt,  in  which  the  deponent  stated  that  the  defendant  was 
indebted  **  in  the  sum  of  500/.  for  principal  money  due  on  a  certain  bill  of 
exchange,  drawn  by  &c."  but  did  not  state  the  amount  of  the  bill.  On  the 
9th  of  Maya  summons  was  taken  out  to  shew  cause  before  a  judge  at  cham- 
bers, why  the  defendant  should  not  be  discharged  out  of  custody,  on  the 
ground  of  the  insufficiency  of  the  allidavit  of  debt.  On  the  10th  this 
summons  was  discharged  by  Bosanquvt^  J.  On  the  31st  of  May  a  rule  was 
obtained  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of 
custody  on  entering  a  common  appearance,  on  the  same  ground. 

A.  Vn  Richards  shewed  cause. — The  affidavit  in  this  case  states  that  500L 
is  due  for  principal  money  due  on  a  bill  of  exchange,  r.nd  makes  no  claim  for 
interest,  nor  for  any  thing  else  whatsoever ;  it  is  therefore  unnecessary  to 
state  more  positively  what  the  amount  was  for  which  the  bill  was  drawn.  In 
the  cases  ot  Rackett  v.  Gye^b),  and  Brooke  v.  Coleman  (c),  it  is  possible  that 
only  19/.,  or  even  less,  may  have  been  the  amount  of  the  bills  of  exchange, 
and  the  remainder  of  the  claims  may  have  been  for  interest  due  on  the  bills, 
and  for  which  the  defendant  could  not  be  arrested. 


1.  AnaAdAvit 
of  debt  sUUag 
the  dcfeDduit  was 
indebted  in  the 
»umof500/.**for 
principal  money 
due  on  a  bill  of 
exchange/*  but 
not  sUtlcg  the 
•mount  of  the 
bill,  is  bad. 

8   A  defendant 
was  arrested  on 
the  3d  of  May  ;  on 
the  9lh  be  applied 
to  a  judge  to  be 
discharged  for 
irregularitj,  but 
was  uiisorcesftful : 
term  began  on  the 
i^,  and  on  the 
Slst  he  applied  to 
the  Court  :—If«W* 
that  he  had  not 
been  sufficiently 
prompt  in  his  ap* 
plication. 


/.  L.  Adolphus,  contra. — This  money  being  due  on  a  written  instrumenti 
that  instrument  ought  to  be  identified  in  the  affidavit,  so  that  it  cannot  be 
confounded  with  any  other  instrument. — [Coleridge^  J. — It  has  been  decided, 


55 


(ft)  1  liar.  &  Wol.  198 )  3  Dowl.  P.  C. 


(c)  1  Cromp.  &  Mees.  621 ;  2  Dowh 
P.C.7;  3Tyr.593. 
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Bail  Court,  that  it  IS  not  necessary  to  state  the  date  of  a  bill  of  exchange,  yet  that  is  one 

v#v^^  of  the  things  which  identifies  the  bill  (a).] — The  decision  of  the  Court  in  the 

noBim  ease  of  Brooke  y.  Coleman  is  without  any  qualification  whatever,  and  is  an 

Gaamt.  authority  to  shew  that  this  affidavit  is  bad. 

CoLBRiDGB,  J. — There  is  also  a  later  case  of  Mofyneux  v.  Dorman  (6),  but 
I  shall  take  time  to  consider  the  case. 

Cur.  adv,  vuU. 

Coleridge,  J.  (the  same  day.) — ^The  case  of  Foxvell  v.  Petre  (c)  is  in  point 
precisely.  There  it  was  held  that  the  affidavit  was  bad,  and  that  the  form 
must  be  complied  with.  There  is,  first,  a  decision  of  the  full  Court  of 
Exchequer  in  the  case  of  Brooke  v.  CoUmtM^  which  is  a  decision  without  any 
qualification ;  and  next,  that  decision  has  been  acted  on  in  the  case  of  Fawell 
Petre,  and  I  must,  therefore,  decide  that  this  affidavit  also  is  defective. 

R,  V,  Richards. — That  case  is  however  an  authority  for  discharging  the 
rule  on  another  ground,  namely,  that  there  has  been  delay  in  applying  to  the 
Court.  This  arrest  was  made  on  the  3d  of  May,  and  the  defendant  suffered 
more  than  four  days  to  elapse  before  he  applied  to  a  judge  at  chambers. 
Again,  the  summons  was  dismissed  on  the  10th  of  May,  and  although  the 
22d  was  the  first  day  of  term,  yet  this  rule  was  not  obtained  until  the  3 1st. 
This  case,  therefore,  is  a  stronger  case  than  that  of  Fawell  v.  Petre, 

J,  L.  Adolphus,  —This  is  the  case  of  a  prisoner,  and  in  cases  where  the 
liberty  of  a  party  is  concerned,  the  Court  docs  not  require  so  prompt  an 
application  as  in  other  cases.  In  Sfmrpe  v.  Johnson  {d)  two  months  had 
elapsed.— [Co/rni/ge.  J. — In  that  case  the  proceedings  were  a  nullity,  and  not 
irregular  merely.] — The  defendant  did  apply  promptly  to  a  judge  at  cham- 
bers, six  days  only  having  elapsed,  and  it  is  immaterial  when  the  application 
to  this  Court  to  review  the  decision  of  the  judge  was  made. 

Coleridge,  J. — In  Fawell  v.  Petre,  the  arrest  was  on  the  26th  of  October, 
which  was  in  vacation  ;  the  term  commenced  on  the  2d  of  November.  On 
the  5th  the  application  was  heard  before  lAttledaU,  J.,  and  the  rule  was 
obtained  on  the  14th,  and  that  was  held  too  late.  I  think,  therefore, 
that  this  application  also  was  too  late.  The  rule  is,  that  parties  must  come 
promptly  in  cases  of  irregularity,  and  that  rule  has  been  held  applicable  to 
prisoners  as  well  as  to  others.  This  rule  must  therefore  be  discharged,  but 
not  with  costs  (f). 

Rule  discharged,  without  costs. 

(a)  SkirUy  V.  JaCiJbi,  1  Hodges,  214 ;  3  227  ;  6  Dowl.  P.  C.  276. 
Dowl.  P.  C.   101  i    1  Scott,  67 ;  Irving  v.  (d)  4  Dowl.  P.  C.  324;  1  Hodges,  298  j 

Htaton,  A  Dowl.  P.  C.  638.  2  Scott.  405 ;  2  Bing.  N.  R.  246. 

(6)  3  Dowl.  P.  C.  662.  U)  See  the  previous  case. 

(c)  2  Har.  U  Wol.  379;  I  Nev.  &  Per. 
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Bail  Court, 


Sharpe  v.  Redman. 


npHE  plaintiff  instructed  the  defendant,  who  was  an  auctioneer,  to  sell  some  ^  I*  ^®  •■**^*  ■ 

leasehold  property.     A  person  named  ff^ard  bought  it  at  a  public  auc-  rule  under  the 
tion  for  75/.,  and  paid  a  deposit  to  the  defendant.     It  afterwards  turned  u°^'Jl*^ffictcnt 
out  that  there  was  a  ground-rent  on  the  property  of  18/.,  instead  of  5/.  only,  thatkshooid 
as  had  been  stated  at  the  time  of  the  sale.     One  of  the  conditions  of  sale  JhlutiUrd pe«on 
was,  that  if  any  dispute  arose,  it  should  be  referred  to  arbitration.     JVard  u  expected 
had  offered  to  appoint  an  arbitrator  to  say  what  should  be  deducted  on  feDcUntfortfae 
account  of  the  increased  ground-rent^  but  the  plaintiff  had  refused  to  appoint  "»« <»«»«  <>' 
another.     fVard  had  stated  since,  that  he  should  enforce  the  contract  of  sale,  ^'g?  An  auc 
The  plaintiff  then  commenced  this  action  for  the  deposit  paid  by  IFard  to  the  '»<>«»•«*■»  "^^^  *» 
defendant.     A  rule  having  been  obtained  on  the  part  of  the  defendant  under  for  a  deposit  paid 
the  Interpleader  Act,  I  &  2  WilL  4,  c.  58,  s.  1,  calling  on  the  plaintiff  and  ^^,,^^ein^a**db. 
JFard  to  come  in  and  state  their  claims,  on  an  affidavit,  in  which  it  was  stated  puteastothe 
that  it  was  expected  Ward  would  also  sue  the  defendant  for  the  deposit,         u  nSHnuuld  to 

relief,  the  vendee 

C.  a  Jones  appeared  for  the  plaintiff.  hrZJld  «rt'c 


S.  HugheSf  for  Ward^  contended  that  this  was  not  a  case  within  the  act,  as 
it  appeared  that  Ward  intended  to  enforce  his  contract,  and  not  to  rescind  it 
and  sue  the  defendant  for  the  deposit, 

Mansclf  for  the  defendant,  contended  that  it  was  sworn  distinctly  that 
Ward  was  expected  to  sue  for  the  deposit,  and  that  it  was  therefore  clearly 
a  case  within  the  act,  the  defendant  not  being  in  fault,  and  being  involved  by 
the  disputes  of  two  other  parties. 

Coleridge,  J.— I  think  that  this  is  not  a  case  within  the  act.  I  must  look 
at  the  interest  of  the  defendant  who  makes  the  application  to  the  Court.  It 
appears  that  he  is  in  possession  of  a  sum  of  money  for  which  an  action  is 
brought,  and  I  must  see  if  that  by  right  belongs  to  any  third  person  who 
sues  for  it,  or  is  expected  to  sue  for  it.  I  cannot  see  that  Ward  has  given  any 
intimation  that  he  should  sue  for  it,  nor  is  it  a  necessary  consequence  of  the 
facts  that  he  should  sue  the  defendant.  It  is  necessary  that  something  more 
should  appear  on  the  affidavits  than  the  mere  words  of  the  act,  that  some 
third  party  **  is  expected  to  sue."  Ward  has  stated  that  he  shall  enforce 
the  contract ;  that  is  very  different  from  its  being  expected  that  he  should 
sue  for  this  deposit.  The  rule  must  therefore  be  discharged,  but  without 
costs^  and  the  defendant  may  have  four  days  time  to  plead. 

Rule  discharged  accordingly^ 


the  contract  of 

sale. 


376 


TERM  REPORTS  in  the  KING'S  BENCH. 


BailCiturU 


Bj  ft  tobralwiOD, 
it  was  ftgreed  to 
refer  an  action 
and  some  cross 
clainu  to  arbitra- 
tion, the  coats  of 
the  suit  and  of 
Uie  rrfrreoce  to 
be  paid  by  the 
party  against 
whom  the  award 
was  made.    The 
■rbltrntor  award- 
ed,  that  at  Ibe 
time  of  the  refer- 
ence there  was 
due  by  the  defen- 
dant to  the  plain- 
tiff a  certain  sum, 
which  lie  directed 
to  be  paid ;  he 
Hlao  directed  that 
the  defendant 
should  pay  a  cer- 
tain sum  for  costs, 
on  payment  of 
which  each  party 
should  pxecute  a 
release  of  the 
mailers  referred; 
— i/«tf,  that  Uie 
arbitrator  had  no 
power  to  make  the 
award  as  to  Uie 
costs,  but  tliat  the 
award  was  not 
tlierefore  bad, 
though  the  pay- 
ment of  the  costs 
was  made  a  con- 
dition precedent 
to  the  defendant 
oVtaiuing  his  re- 
lease. 


Kendrick  t;.  Davis. 

AN  action  was  pending  between  these  parties,  and  the  defendant  had  some 
cross  claims  against  the  plaintiff.  It  was  then  agreed  to  refer  these 
matters  to  arbitration.  By  the  agreement  of  reference,  it  was  recited  that 
disputes  had  arisen  about  a  debt  of  40/.,  alleged  to  be  due  by  the  defendant 
to  the  plaintiff,  and  about  another  debt  alleged  to  be  due  by  the  plaintiff  to  the 
defendant,  and  that  an  action  had  been  commenced  by  the  plaintiff  against  the 
defendant  for  tlie  recovery  of  the  40/.  in  the  Court  of  Exchequer ;  therefore, 
for  the  fiual  ending  of  all  such  questions  and  disputes  between  the  parties, 
and  for  the  settling  the  amount  of  such  demand,  it  was  agreed  to  refer  the 
said  claims  and  demands  to  arbitration,  and  that  *'  all  costs  and  charges  al^ 
ready  incurred  in  prosecuting  or  defending  the  said  suit,  and  of  preparing 
these  presents,  and  attending  the  said  arbitration,  should  be  borne  and  paid  by 
the  party  against  whom  the  decision  of  the  said  arbitrator  should  be  made.'* 
The  arbitrator  awarded,  **  that  before  and  at  the  time  of  the  commencement 
of  the  said  action,  and  at  the  time  of  the  making  of  the  said  reference,  there 
was  and  still  is  justly  due  from  the  said  defendant  to  the  plaintiff  the  sum  of 
19/.  Os.  Id,  And  1  do  award  and  direct  that  the  said  defendant  do  and 
shall  pay  the  said  sum  of  19/.  Os,  Id,,  to  the  said  plaintiff;  and  the  said 
plaintiff  shall  receive  and  accept  such  payment  from  the  said  defendant,  in 
full  satisfaction  and  discharge  of  all  claims  and  demands  of  the  said  Henry 
Kendrick  against  the  said  Edward  Davis,  to  the  time  of  the  commencement 
of  the  said  action ;  and  I  do  further  order  and  direct,  that  the  said  defendant 
do  and  shall  pay  to  the  said  plaintiff  the  sum  of  32/.  \5s,  2d,,  being  the  cosU 
and  charges  already  incurred  by  the  said  plaintiff  in  prosecuting  the  said 
suit,  and  the  costs  of  and  occasioned  to  the  said  plaintiff  by  this  reference ; 
and  that  the  said  defendant  do  and  shalPpay  to  me  the  sum  of  10/.  5s.  2(/., 
being  the  costs  of  this  my  award,  and  that  if  the  said  plaintiff  shall  pay  the 
same,  or  any  part  thereof,  the  said  defendant  shall  forthwith  repay  and  reim- 
burse the  same ;  and  I  do  further  direct  and  award,  that,  afler  payment  by 
the  said  defendant  of  the  said  sums  of  money,  each  party  shall,  if  required  so 
to  do,  at  the  request  costs  and  charges  of  the  other  of  them,  but  not  other- 
wise, execute  to  him  a  good  and  sufficient  release  of  and  concerning  all  and 
every  of  the  said  matters  so  referred  to  me  as  aforesaid."  It  was  agreed  by 
the  submission,  that  it  might  be  made  a  Rule  of  this  Court,  which  was  done. 
A  rule  was  then  obtained  to  shew  cause  why  this  award  should  not  be  set 
aside,  on  the  ground,  1st,  That  it  was  uncertain,  as  it  did  not  finally  settle  the 
mutual  claims  and  matters  in  difference  between  the  parties ;  2d,  That  the 
arbitrator  had  exceeded  his  authority  in  awarding  costs,  and  in  fixing  the 
amount  thereof;  3d,  That  the  payment  of  those  costs  was  improperly  made 
a  condition  precedent  to  the  defendant  receiving  a  release ;  and  on  other 
grounds,  which  were  not  discussed. 

Cresswell  shewed  cause. — It  is  laid  down  in  JFaUon  on  Awards  (a),  that  an 
arbitrator  may  award  either  a  gross  sum  to  be  paid  by  a  party  for  the  costs, 
or  else  leave  the  amount  to  be  settled  by  the  taxing  officer  of  the  Court,  and 


(a)  P.  133, 2d  editioQ. 
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the  cases  of  Shepherd  v.  Brand{a)f  and  an  Anonymoiu  case  (6) ,  are  referred 
to.  Here,  therefore,  there  has  been  no  excess  of  authority  in  awarding  the 
amount  to  be  paid  for  costs.  Granting  that  the  arbitrator  had  no  power 
at  all  over  the  costs,  then  that  part  of  the  award  may  be  struck  out, 
and  it  will  remam  a  good  award  for  the  payment  of  19/.  0«.  \d.  But  it  is 
said  that  the  award  is  not  final ;  it  is  submitted,  however,  that  had  the  award 
merely  directed  the  payment  of  this  sum  of  19/.  0«.  l(i.,  without  anything 
more,  it  would  have  been  final  between  the  parties,  and  that  it  was  unne- 
cessary for  him  to  award  a  release  at  all.  The  case  of  Dunn  v.  Murray  (c), 
shews  that  such  an  award  would  be  a  bar  to  a  future  action.  Having  then 
awarded  a  release  unnecessarily,  it  is  immaterial  what  he  awarded  as  a  con- 
dition precedent  to  that  release,  as  it  was  optional  with  the  defendant  whe- 
ther he  would  take  that  release  or  not. 


BadCcuTU 
Kendricx 

V. 

Davis. 


Sir  W.  W.  Foileftf  contr^. — The  passage  cited  from  Watson  on  Awards, 
applies  to  those  cases  only  where  the  costs  are  referred  to  the  arbitrator ;  but 
in  this  case  he  had  no  power  at  all  over  the  costs,  which  are  to  abide  the 
event.  It  is  clear,  that  without  the  award  of  the  mutual  releases^  the  award 
is  not  final.  The  submission  recites,  that  there  were  cross  claims  between  the 
parties  ;  these  were  referred,  and  the  arbitrator  awarded,  that  at  the  time  of 
the  reference  there  was  due  by  the  defendant  to  the  plaintiff  the  sum  of 
19/.  0«.  Id.,  which  he  directed  to  be  paid.  That  may  well  consist  with  a 
counter-claim  being  then  due,  and,  therefore,  except  by  the  award  of  mutual 
releases,  the  award  is  not  final  between  the  parties.  It  seems  to  be  con- 
ceded on  the  other  side,  that  the  arbitrator  had  not  power  to  award  the 
costs,  and  if  so,  then  it  is  impossible  that  the  award  should  stand  for  the  pay- 
ment of  the  19/.  Os.  Id.  only.  It  cannot  be  known  whether  the  award  of 
the  payment  of  that  sum  by  the  defendant  was  not  made  by  the  arbitrator 
at  the  price  of  the  mutual  releases  being  given,  and  to  diose  releases  a 
condition  precedent  is  attached,  by  which  the  defendant  is  directed  to  do 
that  which  it  was  not  within  the  power  of  the  arbitrator  to  direct.  Sup- 
pose the  plaintiff  were  now  to  bring  an  action,  which  the  defendant  resisted  on 
the  ground  of  it  having  been  disposed  of  by  this  award ;  that  defence  would  be 
a  question  of  evidence,  and  then  the  burden  of  proving  that  it  was  a  matter  in 
dispute,  within  the  scope  of  the  reference,  would  lie  on  the  defendant.  That 
difficulty  would  not  occur  if  he  had  the  plaintiff's  release^  which  would 
therefore  place  him  in  a  more  advantageous  position. 

Cur.  adv.  vuU, 


CoLERiDOE,  J.  the  next  day  (June  9th)  gave  judgment. — ^This  was  an  ap* 
plication  to  set  aside  an  award,  and  it  arose  under  the  following  circumstances 
appearing  on  the  face  of  the  award.  The  instrument  recited  the  existence 
of  disputes  concerning  a  debt  of  40/.  claimed  by  Kendrkk  from  Dow,  and  a 
debt  claimed  by  Davis  from  Kendrick,  and  that  an  action  had  been  com- 
menced for  the  recovery  of  the  former  sum  ;  that,  for  the  ending  of  all  such 
disputes,  and  settling  the  amount  of  such  demands,  a  reference  of  them  had  been 
agreed  on ;  that  the  arbitrator  was  to  be  at  liberty  to  set  off  one  debt  against  the 
other,  so  as  to  ascertain  the  real  balance ;  and  that  all  costs  and  charges  already 
incurred  in  prosecuting  or  defending  the  said  suit,  and  of  the  award  and 

(a)  Cas.  t«mp.  Hardwick,  53.  (6)  1  Chit.  86.  (e)  4  Man.  6c  Ryl.  671. 


366  TERM  REPORTS  ik  thb  KING'S  BENCH. 

Bail  Court. 

Reynolds  v.  Askew. 

1.  A  cause  being  H^HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  why  an  award 
pending,  it  was  should  not  be  sct  asidc,  on  the  ground  of  fraud  in  the  appointment  of 
to  arbitration,  the  Umpire,  and  of  partiality  in  his  conduct.  It  appeared  by  the  affidavits,  that 
^**irtide$  of"'  ^^  action  was  pending  between  the  parties  in  this  Court,  and  that  they  went 
agreemrnt,and  dowu  to  trial  at  the  Summer  Assizes,  1836,  but  instead  of  entering  the  cause 
TudgV:— «*/^^*  ^'^^  ^'**^'  *^®  parties  agreed  to  refer  the  matter  to  arbitration.  A  submission 
that  an  award  to  arbitration  was  accordingly  executed,  in  which  it  was  agreed  that  the 
reference  waa  "  Submission  might  be  made  a  rule  of  any  of  the  Courts.  An  award  was  made 
made  under  the  on  the  11th  of  August  following.  It  did  not  appear  on  the  affidavits  whe- 
ir'sX  15,  and  thcr  notice  of  the  award  was  then  given,  but  it  did  appear  that  in  December 
that  a  mouou  to  j|^g  plaintiff  kncw  the  award  was  made  and  published,  and  that  it  was  in 
ground  of  fr^ud  favour  of  the  defendant.  Some  applications  were  then  made  by  the  plaintifT 
in  the  appoint-  f^^  ^  ^^^y  ^f  ^j^g  award,  whicli  was  given  him  by  the  beginning  of  January ; 
pire,  should  be  the  cxact  day  was  not  stated.  In  a  letter  sent  by  the  plaintiff  to  the  de- 
neia  ifter  thT"  fcndaut  ou  the  3d  of  January,  he  threatened  to  take  proceedings  to  set  aside 
award  was  made  the  award.  No  motion  to  set  aside  the  award  was  made  in  Hilary  term. 
*°«.  u*is*nJM-  '^^®  submission  to  arbitration  was  made  a  Rule  of  Court  by  the  defendant  by 
cusefornot  a  rule  dated  on  the  last  day  of  that  term.  It  was  stated,  that  in  February 
wiVinftiirt"  me*l"  ^^^  plaintiff  first  became  acquainted  with  the  facts,  which  shewed  that  there 
tiiat  the  submb-  ^as  fraud  in  the  appointment  of  the  umpire  and  partiality  in  his  decision, 
been  made  a  Rule  The  parties  afterwards  went  before  a  judge  at  chambers,  who  stayed  all  pro- 
of Court.  ceedings  for  enforcing  the  award  until  the  fiflh  day  of  Easter  term.     At  the 

S.  A  motion  ,.T^,  i-i-./.  •  -ii  i  i 

subsequently        Degmnmg  of  that  term  this  rule  nisi  for  setting  aside  the  award  was  granted. 

made  is  too  late, 
even  though  the 

facts  on  which  the  Crowdcr  and  Barsiow  now  shewed  cause. — This  is  an  award  made  under 
hld^not'^comTto  *^®  provisions  of  the  statute  9  &  10  Will.  3,  c.  15,  and  therefore  the  appli- 
the  knowledge  of  catiou  for  this  rule  was  made  too  late.  By  the  second  section  of  that  statute 
that^iime.'^*"*^"  It  is  provided,  that  such  an  application  as  the  present  must  be  made  before 
4.  A  person  the  last  day  of  the  term  next  afler  the  award  is  made  and  published  to  the 
MuHdtx  award,  parties.  Now  taking  it  that  the  plaintiff  was  not  aware  of  this  award  until 
which  is  not  made  the  beginning  of  January,  and  that  therefore  it  is  not  to  be  considered  as 
9  &  10  IV.  3,  made  and  published  until  that  time,  still  this  application  ought  to  have  been 
c.  J5,^aftcr  the  made  in  Hilary  term.  It  is  no  answer  to  say  that  the  submission  was  not 
for  a  new  trial       made  a  Rule  of  Court  until  the  last  day  of  that  term,  as  the  plaintiff  himself 

IjhJw'lte-rt'tolhe   ™'8^'  *"y  ^^y  ^^^^  ™*^®  ^'  *  ^"^®  of  Court. 
Court  tlie  reasons 

^^onbmJdeso        ^''^^  ^^^  Moodij,  contra.— It  must  be  admitted  by  the  other  side  that  this 
i«te.  award  was  not  made  and  published  until  the  beginning  of  January ;  Hilary 

term,  therefore,  is  the  term  next  after ;  but  it  was  impossible  for  the  plain- 
tiff then  to  make  application  to  this  Court,  as  the  defendant  had  not  made 
the  submission  a  rule  of  this  Court,  and  by  the  submission  power  was 
given  to  make  it  a  rule  of  either  of  the  Courts  at  Westminster.  The  defen- 
dant, by  delaying  until  the  last  day  of  that  term,  intended  to  prevent,  if 
possible,  the  plaintiff  from  making  this  application.  The  case  of  In  re  Per- 
ring  and  Keymer  (a),  is  a  case  precisely  similar  to  the  present.     That  case  is 

(a)  3  Dowl.  P.  C.  98. 
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an  authority  to  shew,  that  this  submission  not  having  been  made  a  Rule  of     Bail  Court, 
Court  until  so  late  that  it  was  impossible  by  the  practice  of  the  Court  to         ^^/W 
move  to  set  the  award  aside  in  Hilary  term,  the  present  application  is  to  be       Reynolds 
considered  as  having  been  made  in  that  term.     Another  reason  for  allowing        Askew. 
this  application  to  be  made  in  Easter  term  is,  that  it  appears  on  these  affi- 
davits that  the  facts  on  which  it  is  grounded  did  not  come  to  the  knowledge 
of  the  plaintiff  until  after  Hilary  term  was  passed,  so  that  it  was  impossible 
for  him  to  move  to  set  aside  the  award  on  those  grounds  in  that  term. — 
{Cokridge^  J. — Assuming  that  to  be  the  case,  still  I  am  of  opinion  that  I 
have  no  jurisdiction  after  that  term  expired.     The  parties  can  only  proceed 
under  the  second  section  of  the  act,  and  that  section  is  express,  that  the 
application  must  be  made  in  the  term  next  after  the  award  is  made  and  pub- 
lished to  the  parties.] — This  award  may  be  considered  as  not  coming  within 
the  provisions  of  the  statute  9  &  10  WilL  3,  c.  15,  and  then  it  is  in  the  dis- 
cretion of  the  Court  to  hear  this  application  ac  any  time.     A  cause  was 
depending  in  this  Court  between  the  parties,  and  this  reference  to  arbitration 
clearly  arose  out  of  that  cause. — [Coleridge^  J. — But  here  the  parties  have 
not  chosen  to  proceed  under  the  authority  of  the  Court,  which  they  might 
ha  e  done.]— The  mere  fact  of  there  having  been  a  cause  depending  is  suffi- 
ce ;nt  to  give  the  Court  jurisdiction. — [Coleridge^  J. — Nothing  has  been  done 
y  the  arbitrator  under  a  rule  of  this  Court ;  how  then  can  it  be  said  he  has 
proceeded  under  the  authority  of  the  Court  ?     Every  thing  has  been  done 
under  the  agreement  between  the  parties,  and  it  is  therefore  a  case  within 
the  statute,  which  by  its  language  contemplates  the  reference  of  a  suit  under 
its  provisions.] — Previous  to  that  statute,  the  Court  would  recognise  the 
reference  of  a  cause  to  arbitration,  and  it  is  submitted  that  the  preliminary 
step  of  a  Rule  of  Court  is  not  necessary.     No  case  can  be  cited  against  the 
position,  that  the  mere  fact  of  a  cause  being  depending,  gives  the  Court  juris- 
diction.    The  case  of  Rawslhorn  v.  Arnold  {a)  shews,  that  the  submission 
having  been  made  a  Rule  of  Court,  will  not  of  itself  make  this  an  award 
within  the  statute.     The  cases  of  Rogers  v.  Dallmore(J>),  and  Haywood  y. 
Phillips  (c)  shew,  that  in  a  case  which  is  not  within  the  statute,  the  Court  is 
not  limited  to  the  term  next  after  the  making  and  publishing  the  award, 
although  in  ordinary  cases  they  will  look  to  the  time  given  by  the  statute  as 
a  rule  to  guide  their  discretion  in  reviewing  awards.     The  Court  will,  there- 
fore^ see  whether  this  application  was  made  within  a  reasonable  time,  which  it 
is  submitted,  under  all  the  circumstances,  it  was. 

Coleridge,  J. — I  am  of  opinion  that  this  application  was  made  too  late, 
and  it  is  therefore  unnecessary  for  me  to  go  into  the  merits  of  the  case.  It 
appears  that  there  was  an  action  pending  between  the  parties ;  in  what  state 
it  was  exactly  does  not  appear,  but  the  parties  went  down  to  trial.  The 
cause  was  not  entered  for  trial,  but  the  articles  of  agreement  were  executed, 
by  which  the  matter  was  referred  to  arbitration.  That  was  in  the  Summer 
of  1836;  the  award  was  made  on  the  11th  of  the  following  August.  It 
does  not  appear  whether  notice  of  the  award  was  then  given,  but  it  does 
appear,  that  in  December  the  party  who  is  now  seeking  to  set  aside  the  award 
was  aware  that  it  was  made  and  published ;  he  was  also  aware  that  it  was 

(a)  6  Barn.  &  Cress.  629;    9  Dowl.  &  (b)  6  Taunt.  111. 

Ryl.  556.  (c)  I  Will.  Wol.  it,  Da?.  1. 
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BailCijurt.  rect  copy  of  the  capias  to  the  sheriff  to  deliver  to  the  party,  and  I  cannot 

^*fy^  presume  that  the  sheriff  has  lost  the  copy  given  him,  and  has  made  out  this 

HODD 

^.  mcorrect  copy. 
Lanobbxdge.  Rule  absolute,  with  costs. 


Hooper  v.  Vestris. 

Au  nffidavitof  rpHlS  was  a  rule  to  shew  cause  why  the  bail-bond  should  not  be  delivered 

crrtain  sum  to  be  up  to  be  Cancelled,  on  a  common  appearance  bemg  entered,  on  the 

fendaSMJuie  grovLTid  oi'  a  defect  in  tlie  affidavit  to  hold  to  bail.     The  affidavit  stated,  that 

dcponeufon  an  the  defendant  was  indebted  to  the  deponent  for  several  things,  **  and  for  mo- 

iwcTthe<'**i8'**  "^y  ^^""^  ^^  ^  *^"®  *°  ^^^^  deponent  by  the  said  Eliza  Lucy  VestrU,  on  an 

bad.  account  stated  between  them," 

IV,  H.  fTatwn  shewed  cause. — This  affidavit  is  supposed  to  be  bad  be* 
cause  it  does  not  state  that  the  account  was  stated  and  settled  between  them, 
or  stated  by  them  ;  but  it  is  in  the  form  settled  by  the  judges  for  declara- 
tions (n),  and  it  is  submitted  that  that  form  is  also  sufficient  for  the  affida- 
vit of  debt.  It  is  also  according  to  the  form  given  in  ArchlfoUTs  Practical 
Forms. 

Jrchhold,  contrci. — The  form  given  by  Mr.  Tidd  varies  from  the  present ; 
that  form  is  that  the  account  is  stated  and  settled,  and  that  is  the  form  which  has 
invariably  been  adopted.  A  late  case  occurred,  as  it  is  said,  before  Willkams^ 
J.  at  Chambers,  where  there  was  a  similar  affidavit,  which  he  held  to  be  bad, 
and  discharged  the  defendant. 

Coleridge,  J.  (afler  sending  into  the  full  Court). — I  cannot  6nd  any  case 
in  point,  but  the  form  given  by  Mr.  Tidd  is  an  authority  against  the  present 
affidavit,  and  1  think  that  the  principle  of  the  case  is  also,  and  I  shall  therefore 
hold  that  this  affidavit  is  bad.  I  have  sent  to  consult  my  brothers  in  the 
other  Court,  and  they  say  that  they  think  that  in  some  late  case  it  was  de- 
cided such  an  affidavit  was  bad.  The  affidavit  may  be  all  true,  and  yet  no 
debt  may  be  due  between  the  parties  (b). 

Rule  absolute. 

W.  H.  Watson  then  asked  for  a  rule  to  shew  cause  at  Chambers,  it  being 
the  last  day  of  the  term,  why  the  plaintiff  should  not  be  at  liberty  to  discon- 
tinue the  action  for  the  purpose  of  arresting  the  defendant  again ;  but  it  was 
refused. 

(a)  Rules  T.T.  1  Will,  A,  1  Dowl.  P.O.  to  consider  his  judgment,  and  after  speaking 

113.  to  the  other  judges,  PatteimitJ,  overruled  the 

(6)  In  Delfenham  v.  Chambers,  this  deci-  above  case.    See  also  Visger  v.  DeUgal,  2 

sion  was  cited  and  questioned  by  the  Court  B.  &  Adol.  671,  and  Tyur  ▼.  CamfhtU,3 

of  Exchequer,  I  Mur.  &  Hurl.  M.  T.  1837 ;  6  Hodges,  79 ;  5  Dowl.  P.  C.  632,  which  were 

Dowl.  P.  C.  101 ;  and  in  Balmanno  v.  May  referred  to. 
in  this  Court  in  H.  T.  1838,  after  Uking  time 
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The  King  v.  The  Inhabitants  of  Witney. 


Bail  Court 


^HIS  was  a  rule  calling  on  the  prosecutor  to  shew  cause  why,  on  a  fine  of    Thu  Court  vui 
6*.  Bd.  being  imposed  on  the  defendants,  the  indictment  against  them  for  JlJ'ictmen'tfor*" 
nou-repair  of  a  highway  should  not  be  discharged.  The  rule  was  granted  on  uon-repair  of  • 
the  certificate  of  two  magistrates,  dated  on  20th  of  May,  that  the  road  had  afJpHUiMbJeii 
been  put  into  good  repair,  and  that  it  was  likely  so  to  continue.  •'en  thm  the 

repain  stand 
good  tliroogh  a 

R,  r.  Richards  submitted,  that  according  to  the  usual  practice  the  indict-  ^*n(^'* 
ment  could  not  be  discharged  until  after  the  next  winter,  as  it  was  necessary 
to  see  that  the  repairs  would  stand  good  during  the  winter's  wear,  and  that 
therefore  the  rule  was  premature. 

Greaves,  contrit,  submitted  that  the  magistrates*  certificate,  that  the  road 
was  in  good  repair  and  likely  so  to  continue,  was  sufficient  proof  of  its  state, 
without  waiting  for  the  winter's  wear. 

CoLBRiDOE,  J. — I  have  already  decided  in  two  other  cases  this  term,  that 
this  rule  cannot  now  be  granted.  The  practice  at  sessions  is  not  to  discharge 
such  indictments  until  after  a  winter's  wear,  and  the  officer  informs  roe  that 
the  practice  is  the  same  when  indictments  are  removed  into  this  Court.  The 
certificate  of  the  magistrates  may  mean  that  the  road  is  likely  to  continue 
in  good  repair  during  the  summer  only.     The  rule  must  be  discharged. 


Rule  discharged. 


HuLME  V.  Ash. 


npHIS  was  a  rule  to  shew  cause  why  a  bail-bond  should  not  be  delivered     ^here  the  copy 
up  to  be  cancelled,  on  a  common  appearance  being  entered,  on   the  <>' **>•"?*«» 

11         1  /.I  .  111-1  .        .  «  ,       •ervedonade- 

ground  that  the  copy  of  the  capias  served  on  the  defendant  at  the  time  of  the  fendaotatthe 
arrest  omitted  the  name  of  the  defendant  in  one  place.     It  was  in  this  form ;  Jfa^JTeTfrom  uIT* 

**  and  we  hereby  require  the  said to  take  notice,  that  within  eight  days  form  given  by  Uie 

after  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he  IlJ^^i*eddlv«I!d 
should  cause  special  bail  to  be  put  in.  &c."  up  to  be  can- 

'^  celled,  although 

Uie  variance  ia 

Addison  shewed  cause. — The  case  of  Smitk  v.  Crump  (a)  differs  from  the  in>™teriai. 
present,  and  cannot  therefore  be  relied  on  as  deciding  this  case,  for  there  the 
omission  made  it  ambiguous  who  was  to  enter  the  appearance.  In  this  case 
there  is  no  ambiguity,  as  the  bail  is  to  be  put  in  within  eight  days  after 
execution  on  him,  which  shews  who  is  meant.  It  has  been  decided  in  many 
cases,  that  where  a  person  cannot  be  misled  by  such  an  omission  as  the  pre- 
sent, the  omission  will  not  be  considered  material.  In  the  cases  of  Clutter- 
buck  V.  Wiseman  (6),  Page  v.  Carea  (c),  Hodgkinson  v.  Hodgkinson  (d),  Sut- 

(a)  I  Dow].  P.  C.  519.  (d)  I  Adol.  &  El.  633 ;  3  Nev.  &  Man. 

h)  2  Cromp.  &  Jerv.  213  ;  2  Tyr.  276.         664 ;  2  Dowl.  P.  C.  636. 
(c)  1  Cromp.  &  Jery.  614. 
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Bail  Court. 

HULME 
V. 

Asn. 


ton  V.  Burgess  {a),  Coaper  v.  fVheale(b),  Chalkleyv,  Carter  {c\  that  principle 
was  acted  on,  and  it  cannot  be  said  that  in  this  case  the  defendant  could  be 
misled. 

Butt,  contra.— The  cases  o£Nichol  v.  Boyne  (d),  Btifield  v.  Street  (e\  Per- 
ring  V.  Turner  (J')t  and  Hodgkinson  v.  Hodgkinson,  were  all  cases  where 
more  trifling  mistakes  than  the  present  were  held  fatal.  From  these  cases 
it  may  be  collected  that  the  Court  will  not  enter  into  the  question  of  the 
mistake  being  material  or  not,  or  whether  it  is  likely  to  mislead. 


Coleridge,  J. — According  to  the  Uniformity  of  Process  Act,  2  &  3  WiiL  4, 
c.  39, 1  certainly  cannot  see  that  any  distinction  can  be  made  between  a 
material  and  immaterial  variance,  and  it  is  not  a  distinction  which  is  very 
creditable  for  the  Courts  to  make.  The  only  method  to  put  an  end  to  these 
disputes  is  to  hold  the  rule  to  be  strict,  and  that  no  distinction  can  be  drawn 
between  a  material  and  immaterial  variance.  I  shall  therefore  act  on  the 
case  of  Smith  v.  Crump,  which  is  exactly  in  point,  if  there  is  no  distinction 
between  a  writ  of  capias  and  of  summons  (g).  The  rule  will  therefore  be 
absolute. 

Rule  absolute. 


(a)  1  Gale,  17;  3  Dowl.  P.C.  489;  I 
C.  M.  &  Rot.  770 ;  5  Tyr.  320. 

(6)  1  Har.  &  Wol.  525 ;  4  Dowl.  P.C. 
281. 

(c)  1  Tyr.  &  Gr.  210 ;  4  Dowl.  P.C.  480. 

(d)  10  Bing.  339 ;  2  Dowl.  P.C.  761. 


(«)  10  Biog.  27 ;  2  Dowl.  P.C.  739. 

(f)  3  Dowl.  P.C.  15. 

(g)  See  Rolfe  v.  Swann,  2  Gale,  82 ;  1 
Mees.  &  Wels.  305;  and  Margetson  v. 
Tugght,  2  Har.  &  Wol.  85 ;  5  Dowl.  P.  C.  9. 


1.  If  a  penoD 
attest  a  cognovit 
as  attorney  for  a 
defendant  who  Is 
in  cnstody  on 


and  It  turns  out 
afterwards  that 
he  is  not  an  attor* 
ney,  but  that  the 
defendant  was  not 
aware  of  the  fact, 
the  cognovit  may 
be  set  aaide. 

8.  It  Is  suffi- 
cient if  the  at- 
torney declares 
verbally  that 
he  signs  as 
attorney  of  the 
defendant,  as  it  is 
not  necessary  that 
it  should  appear 
on  Uie  attesta- 
tion. 


Wallace  v.  Brockley. 

npHIS  was  a  rule  to  shew  cause  why  the  cognovit  given  by  the  defendant, 
and  the  subsequent  proceedings  thereon,  should  not  be  set  aside  with 
costs.  The  defendant,  when  he  gave  the  cognovit,  was  in  custody  on  mesne 
process,  and  the  attestation  was  in  this  form :  <*  Witness  R.  P.  Gotiu,  attor- 
ney for  the  above-named  defendant,  in  custody,  at  his  request."  It  also 
appeared  on  the  affidavits,  that  Gains,  who  acted  as  the  defendant's  attorney, 
had  not  taken  out  his  certificate  for  above  a  year,  but  that  that  fact  was  un- 
known to  the  defendant,  who  believed  him  to  be  an  attorney  of  ihe  Court, 
and  represented  that  he  was  his  attorney  when  he  gave  the  cognovit.  Gains 
stated  at  the  time  that  he  signed  as  attorney  for  the  defendant. 

R.  V,  Richards  shewed  cause. — One  objection  made  to  this  cognovit  is, 
that  the  attestation  does  not  comply  with  the  Rule  of  Court,  H.  T.  2  fVUL  4t, 
I.  19,  {h\  as  it  does  not  state  that  the  witness  signed  as  the  attorney  for  the 
defendant,  and  the  case  of  Fuher  v.  Nicholas  (t)  is  relied  on. — [Coleridge,  J. 
— In  that  case,  it  appeared  that  the  defendant  had  neither  verbally  requested 
the  attorney  to  act  for  him,  nor  did  it  appear  by  the  attestation  that  he  had  so 
acted.     In  Wilson  v.  Price  {k)  the  attestation,  which  was  not  quite  so  explicit 


(h)  1  Dowl.  P.C.  192, 
(i)  2  Dowl.  P.C.  261. 


(k)  4  Dowl. P.C.  213. 
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o. 
Brocklst. 


as  the  present  was  held  good ;  and  Parke,  B.  says,  that  it  is  a  sufficient  Bail  C<mrt, 
compliance  with  the  rule  if  the  attorney  makes  the  declaration  required  by 
the  rule  vivd  voce,  to  which  Lord  Aimger,  C.  B.,  BoUand  and  Gumey,  Bs. 
concurred.  1  believe  that  there  was  a  case  in  which  I  acted  on  a  more  literal 
interpretation  of  the  rule  (a).] — ^That  objection  not  being  a  cause  for  setting 
aside  this  cognovit,  it  is  submitted  that  the  representation,  made  by  the  de- 
fendant to  the  plaintiff,  that  Gains  was  an  attorney,  when  in  fact  he  was  not, 
must  not  prejudice  the  plaintiff,  as  it  will  be  giving  a  defendant  advantage  of 
his  own  wrong.  The  Court  of  C.  P.  acted  on  that  principle,  and  refused  a 
rule  similar  to  the  present  in  the  case  oiJeyes  v.  Booth  (b).--[CoUridge,  J. — 
I  do  not  think  that  if  a  defendant  innocently  represents  a  person  to  be  his  attor- 
ney, and  it  turns  out  afterwards  that  he  is  not  an  attorney,  that  he  is  therefore 
not  to  avail  himself  of  the  objection  that  the  Rule  of  Court  has  not  been  com- 
plied with.] — It  is  submitted  that  it  is  immaterial  whether  the  defendant  was 
himself  aware  of  GcUns  being  an  attorney. 

Peacock,  contra. — The  judgment  of  Taunton,  J.  in  the  case  of  Walker  v. 
Gardner  (c),  shews  that  the  Rule  of  Court  is  made  for  the  benefit  of  the  de- 
fendant, and  that  he  is  incapable  of  waiving  that  benefit.  It  therefore  fol- 
lows, that  if  the  defendant  believes  that  he  has  had  the  benefit  of  the  rule, 
and  it  afterwards  turns  out  he  has  not,  that  this  Court  will  set  aside  the 
cognovit.  But  if  the  defendant  has  himself  connived  at  a  deception  of  the 
plaintiff^  as  in  the  case  cited,  then  the  law  will  not  allow  him  to  take  the 
benefit  of  his  own  wrong. — (He  was  then  stopped  by  the  Court.) 

CoLERiDOE,  J. — It  is  laid  down  in  Mr.  Tidd^s  Practice  (cf),  on  the  autho- 
rity of  a  case  of  Verge  v.  Dodd,  decided  in  Easter  term  1 1  Geo,  4,  that  the 
attestation  of  the  attorney  who  has  not  taken  out  his  certificate  within  a  year 
is  not  sufficient.  Here  that  was  the  case,  though  there  was  ignorance  of  the 
fact  on  both  sides.  It  may  be  that  the  plaintiff,  believing  the  representation 
of  the  defendant,  that  the  person  present  was  an  attorney,  consented  to  the 
arrangement ;  still,  if  the  person  was  not  an  attorney,  and  the  defendant  was 
not  guilty  of  any  fraud,  I  must  give  him  the  benefit  of  the  Rule  of  Court. 
As  a  case  has  decided,  that  where  an  attorney  has  not  taken  out  his  cer- 
tificate for  more  than  a  year,  his  attestation  is  insufficient,  I  am  of  opinion 
that  this  rule  must  be  made  absolute,  but  not  with  costs. 

Rule  absolute. 


(•)  The  caie  of  Kwkt  v.  Dark,  2  Har.  & 
Wol.  94 ;  see  also  Robiman  v.  Broohhank, 
4DdwI.P.C.395. 
•   <«)  l'Bo^&rul.97. 


(c)  4  Btni.  &  Adol.  371.     See  also  Hut- 
urn  V.  Hutson,  7  Term  Rep.  7. 

(d)  New  Practice,  p.  279,280. 


France  v.  Clarkson, 

npHE  defendant  being  in  custody  on  final  process,  in  order  to  get  his  dis«     if  a  defendant 
charge,  agreed  to  give  a  cognovit  for  the  debt  and  sheriff's  poundage,  ]?^iJf^JJ^^^d 
&c.     A  writ  of  summons  was  accordingly  issued  on  the  judgment,  and  the  awncofsammons 
defendant,  while  in  custody,  gave  the  cognovit,  but  no  attorney  was  present  ]*^g*JJen^  iTb*'* 
on  his  part  when  he  executed  it.  not  necewary  that 

an  attorney  should 
be  present  on  hb 
behalf  when  betigaa  a  cogQOvit. 
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Bail  Cwri.  F.  V.  Lee  having  obtained  a  rule  to  shew  cause  why  this  cognovit  should 

^^/^  not  be  delivered  up  to  be  cancelled,  on  the  ground,  amongst  others,  that  the 

Fbanci  fuie  of  H.  T.  2  WiU.  4,  I.  72  (a)  was  not  complied  with,  as  no  attorney 

Clabxsov.  ^^  present  when  the  defendant  signed  the  cognovit. 

Hmnfrey  shewed  cause,  and  contended  that  that  rule  applied,  as  appeared 
by  its  express  terms,  only  to  cases  where  the  party  was  in  custody  on  mesne 
process ;  and  that  although  a  writ  of  summons  on  the  judgment  had  issued 
in  this  case,  that  that  would  not  bring  the  case  within  the  rule. 

CoLBRiDOE,  J.  being  of  that  opinion,  and  the  other  grounds  on  which  the 
rule  was  moved  being  answered  by  affidavit,  the  rule  was  discharged  with 
costs. 

(a)  1  Dowl.  P.  C.  192. 


LiDDEL  V.  CrANCH. 

eUie  uiu-  npHIS  was  a  rule  to  shew  cause  why  the  appearance  entered  by  the  plain- 
Act,  a'piliiiiiff  ^^  ^or  ^he  defendant  should  not  be  set  aside  for  irregularity  with 
**iithf "'  uT\  ^^^'  '^^^  ^^^^  ^^  summons  issued  on  the  28th  of  February  last,  and  was 
can  enter  an  ap.  scrvcd  ou  the  defendant  on  the  1st  of  March,  which  was  in  Hilary  vacation, 
defendint^*^'"**  ^®  appearance  was  entered  by  the  defendant,  and  the  plaintiff  entered  an 
appearance  for  him,  under  the  statute  12  Geo,  1,  c.  29,  on  the  29th  of  May, 
which  was  in  the  present  term.    He  delivered  a  declaration  the  same  day. 

Whateley  shewed  cause. — ^This  rule  is  moved  on  the  ground  that  the 
plaintifThas  not  so  long  a  time  to  enter  an  appearance  for  the  defendant,  and 
it  is  contended  that  it  should  have  been  done  either  during  Easter  term  or 
during  the  following  vacation.  The  old  rule  was,  that  in  this  Court  the 
plaintiff  must  enter  the  appearance  either  in  the  term  following  the  return- 
day  of  the  writ,  or  in  the  vacation  afler  that  term.  Since  the  Uniformity  of 
Process  Act,  2  &  d  Will,  4,  c.  39,  there  is  no  return  of  a  writ  of  summons  ; 
and  it  is  submitted  that  the  Court  will  now  allow  the  plaintiff  to  enter  the 
appearance  at  any  time  within  four  terms.  That  was  the  practice  of  the 
Court  of  Exchequer  formerly;  Cooke  v.  Alien {h).  The  case  of  Bugden  v. 
Burr  (c)  was  a  case  in  this  Court  under  the  old  practice. 

N.  R.  Clarket  contrL — Both  the  cases  of  Cooke  v.  Allen  and  Bugden  v. 
Burr  recognise  the  practice  of  this  Court  previous  to  the  passing  of  the  Uni- 
formity of  Process  Act,  and  it  is  submitted  that  that  practice  is  not  now 
altered.  The  eighth  day  after  the  service  of  the  writ  of  summons  is  now  to 
be  considered  as  the  return-day  of  the  writ,  as  the  defendant  ought  to  enter 
an  appearance  before  that  day,  and  the  time  within  which  a  plaintiff  may 
enter  the  appearance  is  to  be  reckoned  from  that  day. 

Coleridge,  J. — This  is  in  effect,  although  not  in  words,  an  application  to 
non-pros  the  plaintiff.     Now  the  rule  is,  that  that  cannot  be  done  until  four 

(6)  1  Croinp.  &  Mees.  360 ;  1  Dowl.  P.C.  676;  3  Tyr.  379.    (c)  10  Barn,  k  Cres.  457. 
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terms  have  expired,  and  that  if  the  defendant  wishes  to  expedite  the  plaintifT,      BuH  Court, 
he  must  rule  him  to  go  on.     Here  the  defendant  has  only  been  served  with        v^/^^ 
the  writ,  and  has  not  yet  entered  an  appearance.     Why  should  not  the  plain-        Lidobl 
tiff  be  at  liberty  to  enter  an  appearance  for  him  at  any  time  before  four  terms       Cka'nch. 
have  elapsed,  as  the  defendant  himself  will  not  appear  ?     Why  is  the  de- 
fendant, who  has  taken  no  step  himself,  to  come  in  and  ask  the  Court  to  set 
aside  this  entry  of  an  appearance,  and  thus,  in  fact,  non-pros  the  plaintiff? 
The  rule  must,  therefore,  be  discharged.     I  do  not  see  the  least  analogy 
between  the  return-day  of  the  writ  under  the  old  practice,  and  the  expiration 
of  the  eight  days*  time  to  put  in  bail  under  the  new. 

Rule  discharged,  with  costs. 


LowDER  V.  Lander. 

^HIS  was  a  rule  to  shew  cause  why  the  judgment  signed  in  this  case  for     ad  attoro«y 

want  of  a  plea  should  not  be  set  aside  with  costs  for  irregularity •     A  «»»<*•«»"  Londo" 
declaration,  in  which  the  venue  was  laid  in  Surrey,  had  been  indorsed  to  ume  for  iiiendinc 
plead  in  four  days,  and  judgment  was  signed  on  the  filth  day.     The  defend-  ^"^^"^"rihJ"**' 
ant  was  a  practising  attorney,  and  resident  in  London.  pMsiae  of  the 

Uniformity  of 


R.  F.  Richards  shewed  cause. — Where  the  defendant  is  an  attorney,  he 
has  no  more  time  for  pleading  in  a  country  than  in  a  town  cause.  That 
was  decided  in  the  case  of  Mann  v.  Fletcher  (a).  This  judgment,  therefore, 
was  regularly  signed. 

Davisont  contr^. — The  only  ground  assigned  for  the  opinion  of  the  Court 
in  the  case  cited  is,  that  an  attorney  is  by  fiction  of  law  supposed  to  be 
always  present  in  Court.  Without  impugning  the  propriety  of  that  decision, 
it  is  submitted,  that  the  reason  of  it  has  become  inapplicable  since  the  Uni- 
formity of  Process  Act,  2  &  3  Will.  4,  c.  39.  Formerly,  when  an  attorney 
was  sued  as  an  attorney  by  bill,  and  no  process  was  employed  for  the  purpose 
of  bringing  him  into  Court,  there  might  be  some  colour  for  the  rule ;  but 
since  the  above  act,  an  attorney  is  sued  by  writ  of  summons,  like  any  ordi- 
nary person,  and  is  actually  required  to  enter  an  appearance.  The  fiction 
itself,  therefore,  having  been  done  away  with,  every  thing  founded  upon  it 
should  be  discontinued,  especially  a  rule  of  practice  which  may  operate  very 
harshly  upon  attornies  resident  in  remote  parts  of  the  country. 

Coleridge,  J.  (after  conferring  with  the  Master,) — Where  a  defendant  is 
an  attorney,  and  resides  in  London,  he  has  only  four  days'  time  to  plead  even 
in  a  country  cause.  I  think  that  the  Uniformity  of  Process  Act  does  not 
at  all  affect  such  a  point  of  practice.  As  this  rule  was  moved  with  costs,  it 
roust  be  discharged  with  costs. 

Rule  discharged,  with  costs. 

(a)  5  T.  R.  369.  See  alio  Archbold'i  Pr&ctice,  3d  edit.  p.  194,  by  Chitty;  and  Brentat^ 
w.  Lawrence,  5  Dowl.  P.  C  506. 
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BmlCourt, 

Ad  ftffidavit  to 
support  a  rule  to 
tet  aside  a  war- 
rant of  attoruey, 
lotitnlcd  as  in  a 
cause,  with  the 
words  "plaintiff* 
and  **  defendant'* 
added  to  the 
names  of  the 
parties.  Is  good. 


Thompson  v.  Yaux  and  another. 

"DETERSDORFF  shewed  cause  against  a  rule  obtained  by  Alfred  S. 
Dowlingf  for  cancelling  a  warrant  of  attorney  on  which  proceedings  had 
not  been  commenced,  and  took  a  preliminary  objection  to  the  afiidaYits,  that 
they  were  intituled  oi  in  a  cause,  the  words  *'  plaintiff"  and  "  defendant" 
being  added  to  the  names  of  the  parties.  He  submitted  that  they  might  be 
rightly  so  intituled  if  the  rule  were  for  the  purpose  of  setting  aside  any  pro- 
ceedings on  the  warrant  of  attorney,  but  that  the  rule  being  to  set  aside  the 
warrant  of  attorney  itself,  which  was  merely  a  document  to  authorise  a 
person  to  take  proceedings  in  a  cause,  they  could  not  be  so  entided  cor- 
rectly. 

Williams,  J. — I  think  that  the  affidavits  are  properly  intituled  (a). 
The  rule  was  afterwards  made  absolute  with  costs. 

(a)  See  Wilton  v.  CuUtridge,  3  B.  &  C.  157 ;  4  D.  &  R.  736 ;  and  Sowerby  v.  Woodrtff, 
lB.&Ald.567. 


Craig  and  others  v.  Evans. 


1.  An  affidavit 
In  support  of  an 
application  to 
stay  proceedings 
on  a  bail  -bond, 
may  be  intituled 
in  tlie  original 
cause. 

S.  A  judge's 
order,  giving  fur- 
ther tine  to  put 
in  bail,  is  not  com- 
plied with,  nuless 
the  bail  is  not 
only  taken, 
but  the  bail- 
piece  is  also 
transmitted  and 
filed  within  Uie 
time. 


npHIS  was  a  rule  to  shew  cause  why  proceedings  on  a  bail-bond  should  not 
be  set  aside,  on  the  ground  that  bail  had  been  put  in  in  due  time.  The 
defendant  was  arrested  on  the  26th  of  April,  and  on  the  3d  of  May  he 
obtained  a  judge's  order  for  a  week's  time  to  put  in  bail.  That  time  expired 
on  tbe  1 0th.  It  was  collected  ftom  the  affidavits,  that  the  defendant  was 
arrested  and  the  bail  taken  at  Carmarthen.  On  the  Uth  the  bail-piece  was 
received  in  London  by  the  post,  was  filed  the  same  day  at  the  judge's 
chambers,  and  notice  given  to  the  plaintiff's  attorney  of  it  being  lodged 
there.  The  plaintiff  did  not  except  to  the  bail,  but  took  an  assignment  of 
the  bail-bond,  and  on  the  dlst  commenced  an  action  on  it. 

Martin  shewed  cause. — A  t)reliminary  objection  is,  thai  (he  affidavits  on 
which  the  rule  was  granted  are  intituled  in  the  original  cause,  Whereas  they 
oiight  to  be  entitled  in  the  action  against  the  bail.— [Co/erid|gv,  J.— I  do  not 
think  that  an  objection  (6).] — Th^n  the  rule  must  "be  discharged  on  the 
merits,  as  it  is  clear  that  the  bail  was  not  put  in  on  the  10th  of  May,  when 
the  time  given  by  the  judge's  order  expired.  If  the  Rule  of  H.  T.  Z  WiU,  4, 
I.  14  (c)  is  relied  on,  it  is  submitted  that  that  rule  is  superseded  by  the 
Uniformity  of  Process  Act,  2  &  3  Will.  4,  c.  39,  which  requires  bail  to  be 
put  in  within  eight  days  after  the  arrest. 

Jrchboldj  contra. — This  bail  being  taken  at  Carmarthen,  tnust  have  been 
taken  on  the  10th  of  May  at  latest,  as  the  bail-piece  was  received  in  London 


(5)  Leyles  v.  Cheiwi»»d,  1  Dowl.  P.  C. 
321  ;  2  Cromp.  &  Jerv.332;  2  Tyr.  177 } 
Kelly  V.  Hrother,  2  Chit.  109 ;  Stride  v. 
Hill,  1  Gale,  431 ;   4  Dowl.  P.  C.  709  ;  I 


Mees.  &  Wels.  37,  shew  that  it  may  be  inti- 
tuled either  way. 
(c)  1  Dowl.  P.  C.  186. 
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by  the  post  ob  the  morning  of  the  lldi.    That  was  a  putting  in  bail  within      Bail  Court. 
the  time  given  by  the  judge's  order,  and  it  was  not  necessary  that  the  bail-        v^v^/ 
piece  should  have  been  filed  and  notice  given  within  that  time.     This  case  is         Craio 
also  within  the  Rule  of  H.  T.  2  fViU.  4,  I.   14,  by  which  it  is  ordered,      *°**  ^l*"*" 
that  in  the  case  of  country  bail,  if  the  defendant  resides  more  than  forty  miles        Kv^ins. 
off  London,  which  this  defendant  appears  to  have  done,  that  the  bail -piece 
shall  be  transmitted  and  filed  within  fifleen  days  after  the  taking  thereof. 
Independently,  therefore,  of  the  time  given  by  the  judge's  order,  this  bail- 
piece  was  filed  in  time.     That  rule  is  not  superseded  by  the  Uniformity  of 
Process  Act,  as  the  rule  and  act  are  quite  distinct,  and  can  well  stand 
together. 

CoLERiDOB,  J. — I  am  clear  that  the  meaning  of  a  judge's  order  for  giving 
time  to  put  in  bail  is,  that  within  the  time  given  not  only  must  the  bail  be 
put  in,  but  the  bail-piece  must  be  transmitted  to  London,  and  be  filed  at  the 
judge's  chambers.  The  proceedings  on  the  bail-bond  are  therefore  regular. 
Mr.  Jrckboid  relies  on  the  Rule  H.  T.  St  WiU.  4,  I.  14,  and  says,  that  in 
this  case  it  was  filed  within  the  fifteen  days  allowed  by  that  rule.  From 
what  appears,  I  must  take  this  to  have  been  country  bail.  Now  it  is  con- 
tended that  that  rule  was  superseded  by  the  Uniformity  of  Process  Act,  but 
whether  that  be  so  or  not,  this  case  is  not  within  that  rule.  The  rule  states 
nothing  as  to  the  taking  of  the  bail,  but  as  to  the  duty  of  troMsmi^ting  and 
JUing  the  bail-piece  after  the  taking.  Mr.  Arckbold  contends  that  the  de- 
fendant, by  that  rule,  gets  fifteen  days  beyond  the  time  given  by  the  judge's 
order,  to  transmit  and  file  the  bail-piece.  I  think  that  that  is  not  so,  and 
therefore  this  rule  must  be  discharged  with  costs,  to  be  paid  by  the  bail. 
Four  days'  time  may  be  had  to  put  in  bail  to  the  original  action. 

Rule  discharged  accordingly. 


Cripp's  Bail. 

"DYLES  opposed  these  bail,  which  were  town  bail. — The  first  objection     i.  ifaoouce 
is,  that  the  notice  of  the  bail  does  not  describe  them  either  as  house-  ofbaii  does  not 
keepers  or  freeholders,  as  required  by  the  Rule  T.  T.  1  WxlL  4,  s.  2(a).  either  m  house- 
An  Anonymoui  case  reported  (6)  shews  that  to  be  a  good  objection.     In  that  ]|^^"  "iif*^^ 
case  the  omission  was  held  to  be  a  cause  for  rejecting  the  bail  altogether,  be  rejected. 
Another  objection  is,  that  the  affidavit  of  justification  of  one  of  the  bail,  ^^^j^^'^  t^^i^ 
given  under  the  Rule  of  T.  T.  1  fViil.  4,  s.  9,  does  not  comply  with  the  the  ^mdRvit'of 
form  given  by  the  rule,  as  it  states  that  the  person  "  is  not  bail  for  any  other  i"oi  MwUyco^ 
defendant."     It  should  have  gone  on  "except  in  this  action,"  for  this  person  p'y  with  the  Buie 

•  ofTTl  ff  4. 

may  be,  consistently  with  that  affidavit,  bail  for  this  same  defendant  in  many  uiebmishaiinot 
other  actions.     The  case  of  PcntotCs  bail  (c),  shews  that  that  objection  is  a  be  rf^jpcti-d.  but 
ground  for  rejectmg  the  bail  altogether.     A  third  objection  is,  that  the  atn-  i,ave  further  time 
davit  of  justification  states  the  property  of  the  bail  to  consist  of  household  ^**J??"^JJ^**  JJ! 
furniture,  stock-in-trade,  and  book  debts,  but  does  not  particularise  the  value 

{a)  1  Dowl  P.  C.  103.  (0  1  Har.  &  Wol.  663i  4  Dowl.  P.  C. 

(b)  I  Dowl.  P.  C.  160.  627. 

C  C% 
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Bail  Court,     of  each,  which  the  form  requires.    This  is  another  ground  for  rejecting  the 

^^        bail. 
Cbipp's  Bail. 

ThomeSf  contra.  —  These  are  all  objections  which  affect  the  question 
of  the  costs  of  justifying  only,  and  are  not  causes  for  rejecting  the  bail. 
The  case  of  Penson's  bail  is  distinguishable  from  the  present,  for  there 
it  was  country  bail,  while  in  this  case  it  is  town  bail^  and  therefore  the  second 
and  third  objections  arising  on  the  affidavit,  may  be  in  this  case  cured  by 
examination  of  the  bail  when  they  appear  to  justify.  The  plaintiff,  by  having 
the  opportunity  here  to  examine  the  bail,  is  placed  in  the  same  situation  he 
would  have  been  in  had  the  form  given  by  the  rule  been  exactly  complied 
with. 

CoLERiDOB,  J. — I  think  that  the  affidavit  of  justification  is  insufficient. 
After  the  case  of  Pemons  bail,  the  only  way  in  which  it  can  be  contended 
that  these  bail  must  not  be  rejected  is,  by  the  distinction  between  country 
and  town  bail,  as  in  the  case  of  town  bail  they  are  present,  and  can  be  exa- 
mined as  to  the  matters  which  are  omitted  in  the  affidavit.  It  cannot  how- 
ever be  said  that  the  plaintiff  is  in  the  same  situation  by  examining  the  bail 
themselves  when  they  appear  to  justify,  as  he  might  have  made  inquiry  from 
other  persons  beforehand,  had  the  affidavit  of  justification  been  properly 
made.  I  think,  as  to  the  two  objections  to  the  form  of  the  affidavit  of  justi- 
fication, the  plaintiff  should  have  time  given  him  to  make  further  inquiries 
as  to  the  bail ;  but^  inasmuch  as  the  objection  to  the  notice  of  bail  is  exactly 
the  same  as  in  the  Anonymous  case  cited,  in  which  the  bail  were  rejected 
altogether,  these  bail  must  in  the  same  way  be  rejected  also. 

Bail  rejected. 

Thomas  then  obtained  time  to  add  another  bail,  and  to  justify  at  chambers, 
it  being  the  last  day  of  term  (a). 

(a)  See  Carteret  Bail,  ante,  187. 


Feltham   v.  King. 

AuexcepUonto  ON  the  18th  of  May,  bail  in  this  case  were  put  in  and  notice  was  given. 

t?*bi»'J!l*«uion  O"  *^®  ^^""^  '^®  plaintiff  served  a  notice  of  exception,  which  on  the  face 

to  onij  oue  of  Che  of  it  purported  to  be  an  exception  to  only  one  of  the  two  bail.  The  defendant 

%wo  bail, »  good.    ^j.gjjjgj  j|,|g  exception  as  a  nullity,  and  did  not  justify  the  bail.     The  plaintiff 

then  took  an  assignment  of  the  bail-bond,  and  sued  out  a  writ  of  summons 

against  the  bail  to  the  sheriff.     A  rule  having  been  obtained  to  shew  cause 

why  the  assignment  of  the  bail-bond  and  the  proceedings  against  the  bail 

should  not  be  set  aside  for  irregularity, 

T.  F.  Ellis  shewed  cause. — There  is  no  express  authority  to  be  found  in 
this  case.  This  exception  to  one  of  the  bail  is  in  effect  an  exception  to  both, 
but  is  a  notice  at  the  same  time  that  it  is  intended  to  object  to  the  one  men- 
tioned only.  On  principle  there  can  be  no  objection  to  this  form  being 
adopted ;  it  must  have  the  effect  of  saving  trouble  and  expense. 
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Hogginst  coiitr^. — The  invariable  practice  is  to  except  to  both  the  bail,  and     Bail  Couh, 
the  form  of  exception  given  by  Mr.  Tidd^  in  the  Appendix  to  his  Practice,        ^-^v^^ 
shews  that  to  be  the  correct  form.     If  this  exception  should  be  held  good,  it       '■ltham 
will  also  be  an  injustice  to  the  other  bail,  who  is  entitled  to  be  satisfied  with         Kino. 
his  fellow  bail,  and  by  this  means  he  may  have  a  fellow  bail  of  whom  he 
knows  nothing  whatever.    The  appearance,  moreover,  of  the  defendant  in 
Court  is  triable  by  the  record,  and  therefbre  supposing  this  exception  is  held 
to  be  good  there  will  then  be  an  entry  on  the  record  as  to  one  bail,  and  as  to 
the  other,  there  will  be  an  entry  of  the  exception,  instead  of  an  entry  as  to 
both  at  the  same  time. — [Coleridge,  J. — That  will  not  be  so;  there  will  be 
no  appearance  of  the  defendant  until  ixco  good  bail  are  put  in.]— The  two 
persons  form  together  but  one  bail,  and  must  both  therefore  be  excepted  to. 
There  is  no  authority  against  this  rule,  and  the  invariable  practice  must  con- 
sequently prevail,  and  the  rule  must  be  made  absolute. 

Coleridge,  J. — I  do  not  think  that  much  reliance  can  be  placed  on  the 
language  of  the  precedent  on  which  Mr.  Hoggins  relies,  because  the  words 
there  are  in  the  plural  number.  As  to  the  inconvenience  to  the  other  bail,  I 
do  not  see  how  that  can  be  considered  an  inconvenience ;  the  other  bail  has 
an  opportunity  to  withdraw,  and  can  refuse  to  justify  with  any  one  else. 
Next,  as  to  the  strict  right,  I  think  it  is  true,  as  has  been  argued,  that  an  ex- 
ception to  one  of  the  bail  is  an  exception  to  both.  One  bail  cannot  justify 
without  the  other,  except  by  consent  of  the  parties  (a),  so  that  virtually  an 
exception  to  one  is  an  exception  to  both,  and  it  is  not  till  both  come  up  and 
justify  that  bail  is  put  in.  This  exception  therefore  was  right,  and  the  rule 
must  be  discharged,  but  not  with  costs. 

Rule  discharged  without  costs. 

(a)  Whiu*%  BaiU  2  Har.  &  Wol.  134 ;  6  Dowl.  P.C.  133. 

Reynolds'  Bail. 

JZ'NOfVLES  opposed  these  bail,  and  objected  that  one  of  them  was  a  proc-     a  proctor  wy 
tor,  which  he  submitted  was  within  the  meaning  of  the  rule  H.  T.  2  bebwiforade- 
Will,  4,  I.  13  (6),  that  no  attorney  should  be  put  in  as  bail. 


Coleridge,  J. — I  do  not  think  a  proctor  is  within  that  rule. 

Bail  allowed, 
(fr)  1  Dowl.  P.  C.  186. 

Stone's  Bail. 

ZtLFRED  S.  DOWUNG  opposed  these  bail.     The  defendant,  who  was     ad  insolvent 
in  custody,  had  petitioned  for  his  discharge  under  the  Insolvent  Act,  X^vTedtojoiH 
and  had  inserted  in  his  schedule  the  sum  of  25/.  as  due  to  the  plaintiff  in  the  tify  bnii  inHo  ae- 
action.     He  had  been  remanded  by  the  Insolvent  Court  in  respect  of  this  f|,7HTi>t"d"" 
debt  and  others,  as  appeared  by  the  order  remanding  him.     The  sum  for  uitucd  lu  hu 
which  the  plaintiff  had  detained  him  in  this  action  was  also  %5L    It  was  sub-  *^^^"''* 
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Stonf'i  Bail. 


BaU  Court,  mitted,  that  after  having  admitted  on  his  schedule  that  he  owed  the  plawtiff 
this  money,  he  was  estopped  from  denying  it  by  defending  this  action,  and 
that  therefore  the  bail  could  not  justify. 

C.  C.  Joneh  contrk,  submitted  that  that  was  no  reason  why  the  bail  should 
not  justify.  He  also  submitted,  that  it  did  not  appear  that  the  debt  due  to 
the  plaintifT,  which  was  admitted  on  the  schedule,  was  the  same  debt  which 
was  sought  to  be  recovered  in  this  action. 

Coleridge,  J. — After  admitting  this  debt  on  the  schedule,  how  can  the 
defendant  say  that  the  plaintiff  has  no  cause  of  action  ?  The  defendant  is 
held  to  bail  for  25L,  and  I  know  of  no  other  debt  due  by  him  to  the  plaintiff 
than  the  one  of  25L  admitted  in  the  schedule.  I  must  act  on  the  evidence 
before  me,  and  must  therefore  presume  that  it  is  the  same  debt.  After  ad- 
mitting the  debt  on  the  schedule  he  cannot  justify  the  bail. 

Bail  rejected. 


Delwarte's  Bail. 

JoDt^btll^u^*  'pHE  affidavit  of  one  of  these  bail  which  accompanied  the  notice  of  bail, 
derrdM^rffecu**  according  to  the  rule  of  T.  T.  1  WiU.  4,  S{a)  described  his  propert]^ 
^d«vror7u«ifi-  **  consietsng  of  <*  furniture  and  effects  in  and  on  his  house  and  premises  at 
cation  of  iwii.  |^c.,  of  the  valuc  &c. ;  "  on  being  opposed,  the  bail  could  not  justify  to  the 
aninatioo  iow'ifj'  requisite  amount  on  his  furniture,  but  proved  he  had  sufficient  Hock  m  trade 
for  different  pro-    qq  (he  premises  mentioned  in  the  affidavit. 

pert/  from  that  *■ 

mrutioned  in  llje 

fMd*"*'*  hau**^  Mansely  who  opposed  the  bail,  submitted  that  he  could  not  justify  for 
tiie  costs  of  the  stock  in  trade,  as  coming  under  the  term  "  efiects"  in  the  affidavit  of  justifi- 
joaUficaUoD.         catiou  ;.and  that  the  cases  of  Jackson*^  bail (6)  and  Hemming  r.  Biake{c) 

shewed  that  if  this  bail  were  allowed,  the  Court  would  order  the  defendant  to 

pay  the  costs  of  opposition. 

Fishi  contrii,  submitted  that  the  stock  in  trade  came  under  the  descriptkn 
of  **  effects,"  and  that,  even  if  it  did  not,  the  plaintiff  was  not  entitled  to 
be  paid  the  costs  of  opposition,  as  the  rule  of  T.  T.  1  Will,  4,  d,  only  or- 
dered that  the  plmntiff  should  pay  the  costs  of  opposition  where  there  was 
an  affidavit  in  the  form  mentioned  and  the  bail  were  allowed.  He  submitted 
also  that  the  practice^  was  altered  since  the  decision  of  the  cases  referred  to. 

Coleridge,  J. — I  think  that  stock  in  trade  cannot  be  considered  to  come 
under  the  term  "  effects."  Then  is  this  case  within  the  rule  of  T.  T.  1  Will. 
4  ?  The  bail  has  failed  to  justify  according  to  the  affidavit  which  accompanied 
the  notice  of  bail,  therefore  they  might  be  rejected,  and  the  defendant  would 
have  to  pay  the  costs  of  opposing  them.  But  the  bail  is  admitted  ex  gratid  to 
justify  on  other  property,  and  that  I  think  may  be  done  on  the  condition  of  the 
defendant  paying  the  costs  of  the  opposition.     The  bail,  in  making  the  affi-* 

(o)  I  Dowl.  P.C.  103.  (c)  1  Dowl.  P.  C.  179. 

{b)  IDowl.  P.C.  173. 
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davit,  takes  on  himself  to  say  that  his  property  is  that  specified  in  the  afBda-     Bail  Court. 
▼it ;  now,  suppose  he  abandons  that  property,  and  justified  on  property  of  a        ^^^/^  ^ 
totally  different  description,  the  plaintiff  in  that  case  would  clearly  be  misled       "'fiall!"  * 
in  making  opposition  to  the  bail.     So  also  here  the  plaintiff  was  misled  in 
his  opposition.    The  two  cases  ^ted  are  exapdy  ia  point,  and  I  shaU  decide 
ontbem, 

Bail  allowed,  the  defendant  to  pay  the  costs  of  oppositioB. 


Doe  d.  Wiggs  v.  Rob. 

fhGLE  moved  for  judgment  against  the  casual  ejector,  unless  an  appear-*     laactmntry 

ance  were  entered  before  the  end  of  the  present  term.    Thf  cause  was  a  TOU^t^to  ftp-* 
country  cause,  and  the  declaration  was  served  before  Easter  term,  with  no-  p'"'  (»  ^'^ 
tice  to  appear  in  Easter  term.    He  cited  Doe  v.  Roe  {a)  and  Right  d.  Jeffery  be'^rn^  m  or 
v.  IFrmig  (6),  as  direcUy  in  point.  2^1^!^^ 

meut  ftgainsc  th« 

Williams,  J. — It  being  a  country  cause,  the  rule  would  have  been  granted  ^""^  ejectoc. 
in  the  office  as  a  matter  of  course,  without  making  a  special  application  to 
the  CourL 

Rule  granted. 

<«)  1  Dowl.  P.  C.  495.  (6)  %  Dowl.  P.C.  348. 


Dqe  d.  Symes  v.  Roe. 

I&FANN  moved  for  judgment  against  the  casual  Rector.    The  affidavit     Rule  nUi  grant. 
stated  a  service  on  the  16th  of  May,  which  was  six  days  before  the  com-  ^j^^t^ihf  awai 
mencement  of  this  term.    The  notice  at  the  foot  of  the  declaration  was  dated  ejector  in  Trinity 
on  the  13th  of  May,  18d7,  and  required  the  tenant  to  appear  in  next  Easter  ^^^^i^ 
term.    The  affidavit  also  stated,  that  the  deponent,  when  he  served  the  de-  tbo  temnt  to  ap- 
daration  and  notice,  explained  it  to  mean  that  the  tenant  should  appear  in  £l!ltcr°tfrm,  it 
this  present  Trinity  term.     It  was  submitted,  that  the  mistake  in  the  notice  i>«7°s  ^•n  «'* 
was  supplied  by  the  affidavit  stating  the  explanation  that  had  been  given.       thoUj  term. 

CoLERDioB,  J. — I  think  a  rule  nisi  may  be  granted,  there  will  then  be  no 
surprise  on  the  party. 

Rule  nisi  granted,  which  was  afterwards  made  abscdute,  no  cause  being 
shewn  (c). 

(c)  See  Dm  d.  AU  SouU  CMw  w,  Ro$,  3      3  Dowl.  P.  C.  5 ;  and  D»9  d.  TFttom  v.  RO0, 
Her.  &  Wol.  138  ;  Do$  d.  Smi&rs  v.  Am,      M.T.  1837,  post. 
4  DowU  P.  C.  374 ',  Doe  d.  Gore  v.  Ron, 


it  the  tenant  In 
poMCSsion. 
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Bail  Court. 

Doe  d.  Fraser  v.  Roe. 

On  moving  for     T^  jR,  CLARKE  moved  for  judgment  affainst  the  casual  ejector.    The 

judgment  against     J.T  •«»,.  ,  .  ,  .iii  i^i 

the  casual  ejector,  aindavit  Stated  a  service  on  a  person  who  said  that  he  was  the  last 

•<  t^Mtin"^*  tenant  in  possession,  which  the  deponent  believed  to  be  true;  it  also  stated 
■eaeion"  must  be  a  servjcc  on  a  person  who  said  he  had  got  the  key  of  the  premises ;  it  also 
thoijint  Mnnot  8^^  ^^*'  '^^  declaration  had  been  nailed  on  the  door,  but  did  not  state  that 
be  discovered  wi.o  the  tenant  in  possession  had  been  served.  It  appeared  that  it  was  impos- 
sible to  ascertain  who  the  tenant  in  possession  was,  and  it  was  submitted, 
that  under  these  circumstances  the  service  was  sufficient. 

Coleridge,  J. — Either  there  is  some  one  in  possession,  or  there  is  not. 
If  there  is,  the  rule  is  clear  that  it  must  be  sworn  that  the  tenant  in  pos- 
session has  been  served.  Under  particular  circumstances,  the  practice  is  to 
swear  to  a  service  on  the  tenant  in  possession,  by  doing  so  and  so.  If  there 
is  no  tenant  in  possession,  the  party  must  proceed  as  on  a  vacant  possession. 

Rule  refused. 


Doe  d.  Hall  and  others  t;.  Roe^ 

Service  in  eject-  V   WILLIAMS  moved  for  judgment  against  the  casual  ejector.    The 

ment  on  two  part-         *  action  was  brought  to  recover  a  railway,  which  was  in  the  possession 

who  held 'the  ^  of  an  Irou  Company.     Two  of  the   partners  had  been  served  with  the 

nrty  u  Auific&ent.  declaration  and  notice,  which,  it  was  submitted,  was  sufficient,  as  all  the 

partners  together  were  joint-tenants. 

CoLXEiDGE,  J. — I  think  that  is  sufficient. 

Rule  absolute  (a). 

(a)  5.  P*  Do€  d.  Tomkint  v.  Rm,  ant§,  49. 


Doe  d.  Eaton  v.  Roe. 

HuI  nisi  /^  RAW  LIN  SON  moved  for  judgment  against  the  casual  ejector.     Four 

granted  for  judg-  *  of  the  tenants  had  been  regularly  served.  The  affidavit  stated  that  the 
riua'ejlcior?*  dcpoucnt  wcut  to  scrvc  the  fifth  three  or  four  days  before  the  term,  and  met 
where  ihe  decin-  the  wifc  of  the  tenant,  who  lived  on  part  of  the  premises,  at  a  short  distance 
ww^d'ix'***  f<^o™  ^^®  premises.  He  then  read  over  and  explained  the  declaration  and 
piMned  to  the  noticc  to  her.  He .  did  not  leave  a  copy  of  them  with  her,  but  marked  the 
Ind  ftcopy  of"!^^'  copy  that  she  might  know  it,  and  said  he  would  go  to  the  house  and  see  if 
marked,  which  {^g  could  find  the  tenant  himself  there,  and  that  if  he  did  not,  he  would  leave 
wM^s'ickViUi  that  copy  at  the  house*  He  then  went  to  the  house,  found  the  tenant  was 
another  peison  on  ^^^  ^^  homc,  and  gave  the  copy  he  had  marked  to  the  tenant's  daughter. 
The  next  day  he  called  again,  found  the  tenant  out,  but  saw  the 
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daughter,  who  said  her  father  had  had  the  copy  he  left.     He  also  saw  the      BailCourt. 

copy  lying  on  the  chimney-piece.  >^^/^ 

Dob 
d. 
CoLSRiDOE,  J. — You  may  take  a  rule  nisi,  which  you  may  serve  on  the        Eaton 

wife  or  on  the  premises.  •• 

Rule  nisi  granted. 


Do£  d.  Messer  v.  Roe« 

F  BAYLEY  moved  for  judgment  against  the  casual  ejector.    There  were     i.  iioi«  nw 
three  tenants  of  different  parts  of  the  premises  sought  to  he  recoveredi  ^^  «saiM;"tfie 
two  of  whom  had  been  properly  served.     The  affidavit  stated  that  the  decla-  «"•»*  •!««»» 
ration  and  notice  had  been  read  over  and  served  on  the  servant  of  the  iMooaVwvant 
brotlier-in-law  of  the  third  tenant  in  possession,  Hannah  Ferris^  with  whom  •***'«  'j^"^ 
she  resided.    The  servant  said  that  she  was  too  ill  to  be  seen.     The  servant  iived,  who  ww 
then  took  the  declaration  and  notice  up  stairs,  and  returned  in  about  five  ^^J^  ^  *~ 

'  ill  to  M  wen. 

minutes,  and  said  that  she  had  delivered  it  to  H,  Ferris,  which  the  deponent     s.  a  miateke  in 
believed  to  be  true.  tbt^copyoftha 


CoLBRiDOB,  J. — You  may  take  a  rule  nisi  as  to  that  tenant  (a).  teul^iT^inr 

terUI. 

J.  Baylty  then  said,  that  in  the  notice  served  on  H,  Ferris,  the  name  of 
one  of  the  other  tenants  was  by  mistake  wrongly  inserted,  the  notice  served 
on  that  tenant  having  been  right.  He  submitted,  that  as  that  tenant  himself 
could  not  avail  himself  of  the  mistake,  so  neither  could  H,  Ferris  {b), 

CoLBRiDOE,  J. — I  think  it  is  immaterial. 

Rule  accordingly. 

(a)  See  Do§  d.  Tudcer  v.  Ro$,  I  Har.  &  616,  it  was  held  lufficient  if  the  notice  lenred 

Wol.  671 ;  end  Dm  d.  Hartford  t.  Rot,  1  on  each  tenant  contained  the  name  of  that 

Irlar.  &  Wol.  352.  one  tenant  only. 

(6)  In  Dood.  Fuld  v.  Roo,  1  Har.  &  Wol. 


The  Kino  v.  Garogan. 

^  DENMAN  WHATLEY  moved,  on  the  part  of  the  Sheriffs  of  London,     Role  w^nttA  to 
Middlesex,  and  Surrey,  to  amend  the  returns  to  several  writs  of  capias  J^l^i^of'^iM 
utlagatum,  by  inserting  the  amount  of  the  appraisement  of  the  goods,  and  otiasAtom. 
submitted  that  it  was  a  motion  which  was  granted  of  course. 

CoLBRiDOE,  J.  granted  the  rule. 
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Bail  Court. 

Novell  v.  Hart. 

AdmripUon  of  JjTELL  Y  obtained  a  rule  to  shew  cause  why  the  plamtiff  should  not  find 
SrjJSTJu  M*^f  security  for  costs,  on  an  affidavit  in  the  form  "  John  Hart,  of  the  Strand, 

the  scnnd,  wiOi.   in  the  oountv  of  Middlesex,  tailor,  maketh  oath,  &c." 

oat  giving  the  ^ 

number,  held 

J,  Jerntt  on  shewing  cause,  objected  that  this  description  of  the  deponent, 
as  of  the  Strand,  without  giving  any  number,  was  insufficient. 

CoLERiDOB,  J.  thought  it  sufficient  (a). 

The  rule  was  afterwards  discharged  on  the  merits, 
(a)  Sm  Kitten  1.  Chmmbm,  I  Hu.  4i  Wbi  116;  MUim^ ▼.  mUir, 9  Scott,  117. 

Frank  v.  James. 

9jnH0MAS  moved  for  a  rule  to  discharge  the  defendant  out  of  custody  for 

irregularity,  he  having  been  arrested  on  a  writ  of  eapias  directed  **  To 

CasUeofDoMf^  the  Constable  of  the  Castle  of  Dover,"  when  by  the  Uniformity  of  Process 
^■^'  Act,  2  &  8  Witt.  4,  o.  d9.  Schedule  No.  4,  the  form  of  direction  given  was, 

M  To  the  ConatabU  of  Dover  Casae.'' 

CoLSBXDaXj  J.  refiued  the  rule. 

Rule  refused. 

Maynard  v.  Reynolds. 

AneffidaTitof    JOLATT  noved  to  discharge  the  defendant  out  of  custody,  on  account  of 
debt  one  bill  of  „,  irregularity  in  the  affidavit  of  debt.    The  affidavit  stated  that  the 

exchange  at  three    -«,  .tfi  ^•••«a« 

daye' sight*  Katiof  aerendant  was  mdebted  as  acceptor  of  a  biU  of  exchange,  drawn  at  three  days 
^'^^J^  sight,  and  which  he  did  not  pay,  <<  although  he  had  had  sight  thereof,  and 
elapsed  since  the  although  morc  than  three  days  had  elapsed  since  he  was  requested  to  pay 
m!^°Bigbt  ^^  same."  It  was  submitted  that  this  statement  of  the  non-payment,  with- 
thereof,  but  not     out  any  day  being  mentioned  when  it  was  presented,  was  insufficient. 

saying  the  day 
whra  be  bad  had 

aigh^  b  good.  Coleridge,  J. — I  think  it  is  sufficient. 

Rule  refused  (6). 

(6)  Sm  UthorMw.  PmnM,  4  M.  &  Soott,  481 ;  5.C.  Bai5.P.  2  Doni.  P.  C.  801. 


Conolahle  of  the 


Anker  t;.  Robinson. 


After  obtaining 
a  mie  nisi  for  the 


a  rale  nisi  for  the   N^  "^^^^  ®f  ^™'  ^'^  ^^^  ^^^^  ^^  ^^^^  ^"®®  ^^'  *®  sittings  after  Hilary 
plaintiff  to  find  term,  which  had  been  countermanded. 

secnrity  for  costs, 

the  defondant  caanoC  the  same  day  hate  a  role  aisl  for  Judgment  as  in  cast  of  nonsuit. 


«. 
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Hoggins  obtained  a  rule  nisi  for  the  plainliff  to  find  security  for  eostSy  on  jB^fil  Qmmt. 
the  ground  of  being  resident  abroad,  on  an  affidavit  which  explained  the        «i^s^«i^ 
cause  of  the  delay  in  making  the  appHcation,  and  the  same  day  moved  for  a        ^^^^ 
rule  nisi  for  judgment  as  in  case  of  nonsuit. 

Coleridge,  J. — I  think  that  that  rule  is  iaeooiiatent  with  the  farmer  mk^ 
and  therefore  cannot  be  granted. 

Ride  refused. 


The  King  v.  The  Governor  and  Directors  of  the  Parishes 
of  St.  Andrew,  Holborn,  and  St.  G£Obgb«th£- 
Martyr,  London. 


JJ UMFREY  moved  for  a  rule  to  sel  aside  a  nsaadamua  that  had  issued     StmUt,  that 
m  this  case,  on  the  ground  that  there  were  not  eight  days  between  the  ^^^i^l^ 
teste  and  return  of  the  writ.    He  etied  Tht  Kmg  v.  Tkt  Mmfm  of  Dover  (a),  tweon  the  usu 

andretnrnofs 
writofiMndaiinw. 

CouaiDOE^  J.»  after  consultiiig  Mr.  Jtakmoom  of  the  Crown  Offieei  gramed 
a  rule  nisi. 

(a)  1  Strange,  407. 


Burrell  V.  SEATOy. 

F  JERVIS  having  obtained  on  a  fiMrmer  day  a  role  nisi,  oalHiig  on  an  wbereaaat- 
attorney  to  shew  cause  why  he  should  not  pay  the  costs  of  taxation  of  |^^^J2|J^|.c« 
his  biU,  more  than  one-sixth  having  been  struck  off,  now  applied  to  the  of  which  he  was 
Court  to  be  allowed  to  serve  it  on  the  attorney's  agent,  as  the  attorney  him-  ||n^|^  nit'' 
self  could  not  be  found.  On  inquiry  at  the  house  in  London,  of  which  he  ter*s  office,  mud 
was  described  in  the  list  kept  at  the  Master's  Office,  it  was  found  that  he  ^nd^^l^Lor 
certainly  did  not  live  there  (b).  •  raie  to  pay  the 

cosu  of  usatioo 
WM  allowed  to  be 

LiTTLsnALB,  J.  granted  the  applicatk>n.  "*<>«  ^  ^ 


(h)  See  the  Role  ai  to  the  entry  of 
p.  71, 72,  9th  ed. 


agent, 
the  namei  of  sltoniiee  at  th«  Muter*t  Office,  Tidd  Fr. 


The  King  v.  The  Justices  of  the  North  Riding  of  Yorkshfre.  jf^^^*,  3^^^^ 


^    TEMPLE  had  obtained  a  rale  nisi  Ibr  a  certiorari  to  the  Court  of     May2M. 
Quarter  Sessions  of  the  North  Riding  of  Yorkshire,  to  remove  an     officers  of  a 
order  in  bastardy,  on  the  ground  that  the  notice  of  the  application  (br  the  ^^^Inhi^^ 
order  was  not  duly  signed,  according  to  the  requisites  of  4  Ar  5  Witt.  4,  uts,  and  who 

A    7tfl    o    79  bear  the  name 

C.  76,  S.  7S.  ,n4  „erci«e 

The  order  was  applied  for  on  behalf  of  the  inhabitants  of  Egton,  which  is  funcuow  similar 
a  township  within  the  parish  of  Lyth.  It  contains  a  chapd,  where  nuMr"  chnrrhwardeiup 
riages,  baptisms,  and  funerals  are  performed,  and  which  is  repaired  by  rates  «"»»« therefore 
levied  m  Egton.    The  uhabitants  of  Egton  support  then  own  poor,  and  towoeiap:  end 

accordingly  their 
signature  is  not  required  to  a  notice  of  an  application  forabetUnlj  order. 
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King's  Bmdu    elect  officers  called  churchwardens,  who  exercise  the  usual  functions  of 
v^s/^        parish  churchwardens.     They  also  elect  two  overseers  (a).     The  notice  was 
The  Kino      signed  by  the  two  overseers  only,  and  not  signed  by  the  churchwardens. 

The  Joiticai  of 

North  Riding  of  BUss  now  shewed  cause. — All  the  officers  comprehended  within  the  mesning 
YoBMHiM.  Qf  the  ^oyd  "overseers"  have  signed  this  notice.  The  7Sd  section  requires  the 
notice  in  question  to  be  signed  by  the  overseers  or  guardians  of  the  parish  ap- 
plying. In  the  interpretation  clause,  s.  109,  "overseer**  is  defined  to  mean 
"  overseers  of  the  poor,  churchwardens,  so  far  as  they  are  authorized  by  law 
to  act  in  the  management  or  relief  of  the  poor,  or  in  the  collection  or  distri- 
bution of  the  poor-rate,  assistant  overseer,  or  any  other  subordinate  officer, 
whether  paid  or  unpaid,  in  any  parish  or  union,  who  shall  be  employed  therein 
in  carrying  this  act,  or  the  laws  for  the  relief  of  the  poor,  into  execution.*' 
The  officers  in  Egton,  called  churchwardens,  are  not  within  this  definition, 
although  it  gives  a  certain  extension  to  the  meaning  of  the  word  **  over- 
seer." Many  acts  of  parliament  (6)  speak  of  the  duties  and  office  of  over- 
seers as  distinct  from  those  of  churchwardens ;  and  the  43  Eliz.  c.  2,  s. 
1,  by  which  churchwardens  are  also  constituted  overseers  for  certain  pur- 
poses, applies  to  parish  churchwardens  only.  But  Egton  is  a  township, 
and  its  officers,  though  called  churchwardens,  are  in  truth'  chapel  wardens. 
Neither  the  IS  &  14  Car.  2,  nor  any  other  statute,  invests  chapel  wardens 
with  the  character  of  overseers  generally,  or  authorizes  them  to  interfere  in 
matters  of  bastardy.  By  6  Geo.  2,  c.  31,  any  single  overseer  is  empowered 
to  make  the  application  for  an  order  of  maintenance ;  and  there  is  no  legis- 
lative provision  which  creates  the  necessity  for  the  interference  of  these 
chapelwardens  on  the  occasion  of  such  an  application.  Rex  v.  Nantvnch  (c) 
decided  that  neither  the  churchwardens  of  a  parish  containing  a  township, 
nor  the  chapelwardens  of  a  chapel  within  that  township,  have  any  authority 
to  interfere  in  the  management  of  the  poor  of  such  township  (ji). 

S.  Temple,  contr4. — Although  Egton  is,  speaking  literally,  a  township,  it 
is  still  in  the  nature  of  a  parish,  of  which  it  possesses  nearly  all  the  charac- 
teristics. Its  chapel  also  is  something  more  than  a  chapel  in  the  strict  sense 
of  the  word,  since  marriages  and  all  the  ordinary  offices  of  a  church  are  per- 
formed there.  The  statute  of  Elizabeth,  therefore,  applies ;  and  under  that 
statute  the  churchwardens  of  Egton  are  constituted  overseers.  It  is  true 
that  statute  speaks  of  parishes  only,  but  its  application  was  obviously  not 
intended  to  be  restricted  to  them,  as  appears  from  the  language  of  many  sub- 
sequent statutes,  which  speak  of  the  churchwardens  of  parishes,  townskipi,  or 
placet,  as  possessing  the  character  of  overseers.  In  Rex  v.  NantvAch,  Bayley,  J. 
observes,  that  the  legislature  have  contemplated  the  application  of  the  word 
« churchwardens"  to  townships  as  well  as  to  parishes.  Rex  v.  Nantwich 
differs  altogether  from  the  present  case.  It  did  not  there  appear  that  there 
were  any  churchwardens  or  chapelwardens  of  the  township ;  and  there  was 

(a)  There  is  alio  an  assistant  OTereeer.  who  (fr)  17  G.  3,  c.  38  ;   56  G.  3,  c.  129 ;    2 

had  not  signed  the  notice,  but  this  fact  did  not  W.  4,  c.  45,  (the  Reform  Act,)  5  &  6  9F.  4, 

appear  upon  the  aflMarits  in  sopport  of  the  c.  76,  (the  Mnoicipal  Corporation  Act.) 

mle.    TheConrt,  therefore,  declined  entering  (c)  16  East,  228. 

into  the  consideration  as  to  whether  it  was  oe-  (d)  Many  other  points  were  raised,  but  as 

cessary  for  him  to  sig:o.    The  objection,  that  the  Court  decided  upon  one  only,  the  othen 

he  had  not  signed,  was  taken  at  sessions.  have  been  omitted. 
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nothing  in  the  case  which  called  for  a  decision  of  tlie  point  now  raised.  If  these  King'i  Bench, 

churchwardens  are  to  be  considered  as  on  the  same  footing  with  other  church-  v^v^^ 

wardens,  then  the  interpretation  clause  of  the  new  act  will  apply.     The  "^^  Kino 

meaning  of  the  clause  is,  that  no  distinction  is  to  exist  between  the  church-  f^^  justices  of 

wardens  and  overseers  as  regards  the  management  of  the  poor.     The  notice  North  Riding  of 

in  question,  therefore,  not  having  been  signed  by  the  churchwardens,  is  Ycbishibi. 
invalid,  and  the  sessions  had  no  authority  to  entertain  the  application. 

Lord  Denman,  C.  J. — Of  the  numerous  answers  given  by  Mr.  i^/tM,  one 
is  conclusive,  viz.  that  not  only  the  majority,  but  all  of  the  overseers  have 
signed  this  notice.  The  4d  Eliz.  applied  to  parishes  only.  Then  the  statute 
Id  &  14  Car.  2,  c.  12,  8.  IS  1,  in  order  to  avoid  the  inconveniences  resulting 
from  the  extent  of  some  large  parishes,  authorised  the  appointment  of  over- 
seers for  townships  and  villages,  but  did  not  make  any  provision  for  the 
appointment  within  them  of  churchwardens,  or  any  such  officer.  Several 
other  statutes  follow,  not  very  nicely  worded,  from  the  language  of  which  it 
would  seem  that  the  legislature  understood  the  statute  of  CkarUs  to  have 
authorised  the  appointment  of  churchwardens  also,  and  that  they  were  to 
exercise  the  functions  of  overseers.  I  am  not  aware  that  any  statute  assigned 
them  such  functions,  and  the  mere  opinion  of  the  legislature  is  not  sufficient 
to  call  a  new  set  of  officers  into  existence.  In  many  cases,  moreover,  it 
would  be  extremely  difficult  to  ascertain  the  precise  boundaries  of  a  cha- 
pelry ;  and  convenience  is  every  way  better  consulted  by  holding  that  the 
statute  of  CkarUs  2,  at  all  events,  did  not  contemplate  the  existence  of  any 
such  officers  as  churchwardens  of  a  township.  This  is  not  inconsistent  with 
the  decision  in  Rex  v.  Nantwich  (a).  Bat/ley^  J.  there  observes,  that  though 
it  may  be  inaccurate  to  apply  the  word  "churchwardens"  to  a  township,  '*  still 
if  there  were  a  chapel  within  it,  the  legislature  might  think  the  word  not 
inapplicable.  The  act  probably  meant,  that  if  there  were  persons  within  a 
township  exercising  a  similar  function  to  that  of  churchwardens,  they  should 
join,  &c."  This  is  a  mere  expression  of  his  opinion  as  to  the  possible  inten- 
tion of  the  legislature  as  to  a  point  which  was  not  at  all  necessary  to  be 
determined  in  that  case. 

LiTTLEOALE,  J. — I  am  of  the  same  opinion.  Egton  is  not  a  parish,  and 
the  statute  of  Eiix.  applies  to  parishes  only.  The  statute  of  Charles  2  has 
no  provision  for  the  election  of  churchwardens  or  chapelwardens  for  town- 
ships at  all.  It  is  true  that  the  17  Geo,  ft^  c.  38,  s.  1,  and  some  other 
sututes,  speak  of  the  churchwardens  and  overseers  of  the  poor  of  any 
parish,  township,  or  place.  But  these  words  may  mean,  reddendo  singula 
singulis,  the  churchwardens  and  overseers  of  a  parish,  and  the  overseers  of  a 
township  or  place  maintaining  its  own  poor.  Whether  that  be  so  or  not,  the 
use  of  such  words  cannot  operate  so  as  to  alter  the  direct  provisions  of 
previous  statutes. 

Patteson,  J. — I  am  also  of  the  same  opinion.  The  question  arises  upon 
s.  7d  of  4  &  5  fVill,  4,  c.  76.  I  wish  to  be  understood  as  not  giving  any 
opinion  as  to  the  necessity  for  all  the  overseers  to  join  in  signing  the  notice 
under  consideration.     A  similar  point  has  been  already  before  the  Court  (6) ; 

(a)  16  East,  228.  (b)  lUx  v.  JuHiea  of  D§rbyihir9,  tmti,  248. 
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Kimg*t  Bendu    btit  in  this  case  it  18  BoC  neoesaary  to  detemiBe  that  point,  became  all  the 

^■^*v«^        overaeers  appear  in  fact  to  have  joined.    The  cfaapdwardens  can  only  be 

The  Kxiro      overseers  of  the  township  in  cases  where  the  limits  of  the  chapelry  and  the 

The  Jniticea  of  toWBshtp  poeoisely  eoinckle.     It  is  aduMtted  that  there  is  no  direct  decisioii 

North  Bidiag  of  determining  that  these  officers  are  overseers.     Bat  it  is  contended  that  it  is 

oBUMBc     ^  y^  implied  that  they  are  so,  fiom  tlie  8  &  9  IViU.  3,  c.  30,  and  other 

statutes,  which  speak  of  the  chsnrchwardens  and  overseers  of  any  parish 

or  place.     However,  there  is  nothing  to  shew  that  in  that  act  the  legislature 

intended  to  apply  the  words  to  townships.     It  rather  looks  as  if  they  eon- 

templated  the  existence  of  churchwardens  ibr  aone  place,  not  comprehending 

the  whole  parish  ;  and  if  such  a  meaning  can  be  picked  out  of  any  other  act, 

then,  as  to  the  provisions  of  that  act,  the  construction  may  be  correct.     Still 

there  is  nothing  to  lead  us  to  apply  audi  a  construction  to  the  statute  of 

EHu^    In  this  casCi  therefoiie,  aM  the  persons  that  are  required  to  join  have 

joined. 

Rule  discharged. 


May  27<^ 

By  iodentnm 
of  leaa«*  aod  re- 
lease, •  paaper 
couTCjrd  certain 
freehold  lands  to 
trustees,  upon 
trust  to  sell,  and 
before  the  sale  io 
collect  tlie  rents 
dcc.,ande9M- 


pmtfU  wmrmUt 


Immia  to  tbrm  or 
their  vendee,  and, 
until  such  suiw 
render,  to  stand 
seised  of  the  copy- 
hold lands  in 
trust  for  diem ; 
and  tliat  the  said 
trustees,  after  the 
surrender,  should 
stand  seised  in 
trust  to  sell,  and 
after  the  sale 
should  bold  the 
proceeds  In  trust 
to  paj  B.*s  debts, 
and  hand  over 
the  surplus  to 
him:— //«tf,  that 
after  the  execu- 
tion of  tlie  inden- 
tures, the  pauper, 
bj  residence  for 
fort;  days  in  the 
parish  where  the 
copyhold  estate 
lay,  tliough  ooC 
upon  the  estate 
itself,  gained  a 
•etUenenu 


The  King  t;.  The  Inhabitants  of  Audleigh. 

QN  appeal  against  an  order  of  two  justices,  dated  5th  December,  183d» 
whereby  Thomtu  Beckey  and  his  five  children  were  removed  from  the 
parish  of  Dedham  to  the  parish  of  Ardleigh,  both  in  the  county  of  Essex, 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case: — The  pauper,  Thomat  Beekeyt  was,  for  many  years  previous 
and  up  to  the  year  1832,  seised  and  possessed  of  freehold  and  copyhold 
estates,  situate  in  the  parishes  of  Ardleigh,  Langham,  and  Dedham,  in  the 
county  of  Essex,  which  he  derived  as  devisee  in  fee  under  the  will  of  his 
father,  and  to  which  copyhold  part  'thereof  in  the  said  parish  of  Dedham,  he 
was  m  December  18^1  admitted  at  a  general  «ourt  baron  then  holden  for 
the  manor  of  Overhall  .and  NeiherhaU,  in  Dedham  -nforeaaid,  to  hold  to  him, 
his  heirs  and  assigns,  for  ever. 

The  pauper  received  the  rents  of  the  said  premisesi  from  the  time  of  his 
father's  death,  down  to  January,  1 832. 

At  the  time  of  his  firther's  death,  and  from  thence  until  the  17th  April, 
1832,  the  pauper  resided  nt  Ardleigh.  On  the  17th  April,  1832,  he  went  to 
reside  in  Dedham,  where  he  continued  to  reside  from  that  time  down  to  the 
time 'of  the  hearing  of  the  appeal :  he  did  not  occupy  the  said  copyhold  pre- 
mises, but  resided  during  the  whole  time  on  other  premises  in  Dedham. 

By  indentures  t>f  lease  and  release  and  assignment,  dated  10th  and  11th 
Janoary,  1832,  the  said  indenture  of  release  and  assignment  being  made 
between  the  pauper  of  tlie  one  part,  and  Prueiiia  Abrey,  widow,  Jv^epk 
(Monm^  merchant,  and  Samuel  Mrty,  farmer,  of  the  other  part,  (and  exe- 
cuted by  the  pauper  on  the  day  of  the  date  thereof,)  reciting  that  the  pauper 
was  seised  and  possessed  of  certain  freehold  and  copyhold  estates  in  the 
several  parishes  of  Ardleigh,  Langham,  and  Dedham,  in  the  said  county  of 
Essex,  and  was  also  possessed  of  certain  stock,  effects,  and  debts,  and  that, 
to  the  intent  to^nafble  him  to  pay  his  creditors,  he  had  resolved  to  convey 
and  assure  all  his  freehold  messuages,  lands,  tenements,  and  hereditaments, 
and  to  covenant  to  surrender  and  assure  all  his  copyhold  messuages,  lands. 
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tenemmts,  and  hereditaraeDts,  unto  and  to  the  ase  of  the  said  P.  A.^  3.  0.,  itin^'t  BeneA. 
and  S,  A,^  their  heirs  and  assigns,  and  to  assign  his  stocky  effects,  and  dehts  w»v^ 
unto  the  said  P.  A.^  J.  0.,  and  S,  A.^  and  their  execators,  upon  the  trusts  there-  '^^  I^<"« 
inafter  mentioned ;  it  was  witnessed,  that  to  the  intent  to  enable  the  said  pauper  inh^Mtanti  of 
to  provide  for  the  demands  of  his  several  creditors,  and  in  pursuance  of  the  Aabuooh. 
said  agreement,  and  for  the  nominal  considerations  therein  mentioned,  he  tiie 
nid  pauper,  by  virtue  of  all  powers  and  authorities  him  enabling  thereto,  di- 
rected, limited,  and  appointed,  and  also  granted,  bargained,  sold,  aliened,  and 
released  unto  the  said  P.  A.^  J.  O.,  and  S,  A.^  in  their  actoal  possession 
there  being,  by  virtue  of  the  bargain  and  sale  for  a  year  therein  mentioned, 
all  the  freehold  messuages,  lands,  tenements,  and  hereditaments  of  bin  the 
said  pauper,  situate,  lying,  and  being  in  the  several  parishes  of  Ardleigh, 
Langham,  and  Dedbam  aforesaid,  or  in  any  parish  or  place  adjoining  thereto, 
as  he  the  said  pauper  was  at  law  or  in  equity  seised  of  or  entided  to,  for  any 
estate  of  freehold  and  inheritance  in  possession,  reversioo,  remainder  or 
expectancy,  and  the  reversion  &c.,  and  all  the  estate  &C.,  together  with  all 
deeds  &e ;  to  hold  unto  and  to  the  use  of  the  said  P.  A^  /.  <>•,  and  S.  A., 
their  heirs  &c.,  upon  trust  that  they  the  said  trustees  afaonM  sell  the  same 
by  public  auction  or  private  contract,  in  one  or  more  lot  or  lots,  onto  any 
person  or  persons  whomsoever,  for  the  best  price  that  could  be  reasonably 
obtained  for  the  same,  and  should  make  and  ezecifte  nil  such  contracts,  con- 
veyances, assurances,  acts,  matters,  and  things,  as  shanld  be  requisite  or 
expedient  for  or  towards  making  or  perieoting  such  sale  or  sales,  and  ehould 
from  time  to  time  collect  and  receive  the  rents,  issues,  and  profits  of  the  said 
freehold  premises,  or  cf  such  part  thereof  as  for  the  time  being  should  not 
be  sold  -vnder  the  trusta  aforesaid.  And  it  was  further  witnessed,  that  for 
the  considerations  therein  aforesaid,  he  the  said  paaper,  4ar  himself,  bis  heirs 
&c.,  did  covenant,  promise,  and  agree,  to  and  with  the  said  P,  A.^  J.  O^  and 
S.  A,9  their  heirs  &c.,  tliat  he  the  said  pauper,  or  his  heirs,  should  and 
would,  upon  request  made  by  them  the  said  P,  A,^  J,  0«,  ami  8.  A.,  or  either 
of  them,  their  or  either  of  their  heirs  &c.,  well  and  efTectuidly  surrender, 
according  to  the  custom  of  the  respective  manors  of  which  they  were  hdlden, 
M  and  every  the  copyhold  or  customary  ■sessusgea,  lands,  tenements,  and 
hereditaments  of  him  the  said  pauper,  situate  in  the  several  parishes  of  Ard- 
leigh,  Langham,  and  Dedbam  aforesaid,  and  holden  of  the  several  manors  of 
Langham  Hall,  Bovell's  Hall,  Shaws,  Dedbam  Hall,  Overhall,  and  Nether^ 
hall,  or  of  some  other  manor  or  manors  in  Great  Britain,  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents,  issues,  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  inheritance,  use,  trust, 
property,  possession,  benefit,  claim,  and  demand  whatsoever,  both  at  law  and 
in  equity,  of  him  the  said  pauper,  of,  in,  to,  or  out  of  the  said  hereditaments 
and  premises,  to  the  only  use  and  behoof  4>f  the  said  P.  ^.,  J.  O.,  and  S,  A.  9 
their  heirs  and  assigns,  or  as  they,  or  the  survivors  or  survivor  of  them,  his 
heirs  or  assigns,  should  order,  direct,  and  appoint,  or  to  any  purchaser  or 
purchasers  under  the  trust  therein  declared  of  the  saaae ;  and  that  in  the 
meantime,  and  until  such  surrendar  or  surrenders  should  be  made,  and  the 
said  P.  A.f  J.  O.J  and  8,  A^  their 'hears  or  assigns,  or  such  other  person  or 
persons  as  aforesaid,  should  be  admitted  under  or  by  virtue  of  the  same  sur^ 
render  or  suivenders,  he  the  said  paaper  and  his  heiss  should  stand  and  be 
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King't  Bench,  seised  and  possessed  of  the  said  copyhold  or  customary  hereditaments  and 
^^'y^  premises,  and  every  part  thereof,  with  the  appurtenances,  in  trust  for  the 
The  Kino  said  P.  ^.,  J,  O.,  and  S,  A,f  their  heirs  and  assigns  ;  and  it  was  thereby 
lohibitiDU  of  declared  and  agreed,  that  the  said  P.  ^.,  J.  0.,  and  S,  ^.,  their  heirs  and 
Ardlbioh.  assigns,  should  thenceforth  stand  possessed  of  and  interested  in  the  said 
copyhold  or  customary  messuages,  lands,  tenements,  and  hereditaments,  and 
every  part  thereof,  upon  trust  to  sell  and  dispose  of  the  same  in  the  same 
manner,  and  with  the  same  powers  and  authorities  as  were  thereinbefore 
declared  of  and  concerning  the  aforesaid  freehold  hereditaments  and  pre* 
mises,  with  a  declaration,  that  the  person  or  persons  who  should  pay  unto 
the  said  trustees  any  purchase-money  or  moneys,  rents,  issues,  or  profits, 
of  or  arising  from  the  aforesaid  freehold  or  copyhold  messuages,  lands,  tene- 
ments, hereditaments,  and  premises,  or  any  of  them,  or  any  part  thereof, 
should  not  be  obliged  to  see  to  the  application  of,  and  should  not  be  charge- 
able for  the  misapplication  of  the  same,  or  any  part  thereof;  and  that  the 
receipts  of  the  said  trustees  for  the  same  should  be  sufficient  discharges ; 
and  it  was  also  witnessed,  that  for  the  considerations  in  the  said  indenture 
aforesaid,  the  said  pauper  assigned  to  the  said  P.  ji,,  J,  O.,  and  S,  A.,  their 
executors,  administrators,  and  assigns,  all  the  household  furniture,  stock, 
effects,  and  debts,  and  all  other  the  personal  estate  of  him  the  said  pauper  ; 
to  hold  to  the  said  P.  ^.,  J.  O.,  and  S,  A.^  their  executors  and  admini- 
strators, upon  trust  to  sell,  collect,  get  in,  and  receive  the  same,  in  manner  in 
the  now  reciting  indenture  expressed. 

And  it  was  by  the  said  indenture  declared  and  agreed  by  and  between  the 
said  parties  thereto,  that  the  said  P.  A.<,  J.  0.,  and  S.  A,^  their  heirs  &c., 
should  stand  and  be  possessed  of  and  interested  in  the  monies  to  arise  and 
be  received  by  virtue  of  or  under  the  sales  thereinbefore  authorised  to  be 
made,  or  to  be  collected  and  gotten  in  by  the  ways  and  means  therein  afore- 
said, or  otherwise  to  arise  from  or  in  respect  of  the  premises  thereby  granted 
and  released,  covenanted  to  be  surrendered  and  assigned,  or  expressed  or 
intended  so  to  be,  upon  and  for  the  intents  and  purposes  thereinafter  de« 
dared  (that  is  to  say)  ;  upon  trust  therewith  and  thereout,  in  the  first  place, 
to  pay  the  costs  and  charges  in  the  said  indenture  expressed ;  and  upon 
furdier  trust,  to  pay  pari  passu,  and  without  any  preference  or  priority,  unto 
the  several  creditors  of  the  said  pauper,  the  amount  of  their  respective  debts ; 
and,  if  there  should  be  any  residue  or  surplus,  upon  trust  to  pay  the  samr 
unto  the  said  pauper,  his  executors,  administrators  and  assigns. 

The  said  indenture  contained  a  declaration,  that  the  trustees  should  manage 
the  farming  business  &c.  of  the  said  pauper  until  the  aforesaid  sales  should 
be  made  and  completed,  in  such  manner  as  they  should  deem  most  fit  for  the 
benefit  and  interest  of  the  estate  of  the  said  pauper. 

By  deed-poll  dated  the  18th  January,  1832,  after  reciting  the  truste  of 
the  said  indenture  of  release  of  the  11th  January,  183iS,  as  hereinbefore  set 
forth,  it  was  witnessed,  that  each  and  every  the  persons  whose  hands  and 
seals  were  affixed  thereto,  did  covenant  and  agree  with  the  said  pauper,  that 
they  would  accept  and  take  the  provision  made  by  the  said  indenture  of 
release  of  the  11th  of  January  then  instant,  in  full  discharge  and  satisfaction 
of  their  several  demands,  and  upon  receipt  thereof  execute  such  releases 
and  acquittances  as  might  be  necessary  for  releasing  the  said  pauper  from  all 
claims  and  demands  in  respect  thereof;  and  also  that  they  would  not  arrest 
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or  prosecute  him  for  or  in  respect  of  the  same,  with  a  proviso^  that  if  the    King't  Bench. 
said  trustees  should  be  prevented  carrying  the  trusts  of  the  said  indenture        v^\^^ 
of  the  II  th  of  January  into  effect,  then  the  said  creditors  should  be  at  liberty      The  Kino 
to  proceed  for  recovery  of  their  respective  debts  in  the  same  manner  as  if  inhabitants  of 
they  had  not  executed  the  said  deed-poll.  Ardleigh. 

On  the  2d  October,  1832,  the  said  pauper,  in  consideration  of  the  sum  of 
50/.  in  the  surrender  stated  to  be  paid  to  him  by  one  fFiiliam  Downes,  (who 
had  verbally  agreed  to  purchase  the  said  premises  on  the  11th  May  pre- 
ceding) out  of  Court,  surrendered,  according  to  the  custom  of  the^said 
manor  of  Overhall  and  Netherhall,  the  said  copyhold  cottage  and  piece  of 
land  situate  in  Dedham  aforesaid,  and  holden  of  the  said  manor  of  Overhall 
and  Netherhall,  to  the  use  of  the  aforesaid  Wiliiam  Dofwnes,  who  was  ad- 
mitted thereto  on  the  20th  November,  1832,  to  hold  to  him,  his  heirs  and 
assigns. 

Under  the  above  circumstances,  the  question  for  the  opinion  of  the[,Court 
is,  whether,  afler  the  execution  by  the  pauper  of  the  said  indentures  of  the 
10th  and  11th  January,  1882,  and  of  the  deed  of  assent  by  the  creditors  of 
the  18th  of  January,  1882,  and  from  thence  down  to  the  time  of  the  admis- 
sion of  the  said  William  Dotones  to  the  said  copyhold  premises  in  Dedham, 
or  down  to  the  time  of  the  said  surrender  thereof  to  him,  or  during  the 
period  of  any  forty  days  after  the  1 7th  of  April,  1 882,  he  the  pauper  con- 
tinued to  have  an  estate  or  interest  in  the  said  copyhold  premises  in  Dedham, 
sufficient  to  confer  a  settlement  upon  him,  and  whether  the  pauper  gained 
such  settlement  by  his  residence  in  the  said  parish  of  Dedham  during  the 
period  and  in  manner  as  hereinbefore  stated. 

If  the  Court  shall  be  of  opinion  that  the  pauper  had  an  estate  or  interest 
sufficient  to  confer  a  settlement,  then  the  order  of  sessions  is  to  be  reversed, 
and  the  order  of  removal  to  be  quashed  ;  otherwise  the  order  of  sessions  to 
be  confirmed. 

Thesiger  and  A.  S.  Dowling,  in  support  of  the  order  of  sessions.— The  ques- 
tion is,  whether  the  pauper  had  such  an  interest  in,  or  was  so  connected  with 
this  copyhold  property,  after  the  execution  of  the  deed,  as  to  be  irremoveable. 
The  covenant  to  surrender  gave  the  intended  trustees  an  equitable  interest, 
and  so  wholly  divested  the  pauper  of  it,  that  if  they  had  assigned,  the  lord 
would  have  been  bound  to  admit  their  assignee.  The  pauper  himself,  there- 
fore, was  a  bare  legal  trustee,  neither  managing  nor  resident  upon  the  pro- 
perty. No  case  can  be  found  where  such  a  trustee  has  been  held  to  gain  a 
settlement.  The  pauper  had  no  such  interest  as  a  guardian  in  socage,  who 
has  a  right  to  reside.  Rex  v.  Oakley  (a) ;  or  as  an  executor  or  administrator, 
who  moreover  are  bound  to  reside,  for  the  purpose  of  managing  the  pro- 
perty. A  mortgagee,  although  possessed  of  the  legal  estate,  does  not  acquire 
a  settlement,  unless  he  has  resided  on  the  property.  It  may  be  said,  that 
the  pauper  has  an  interest  in  the  property  to  the  extent  of  the  surplus,  if 
any,  payable  to  him  after  the  discharge  of  his  debts.  But  in  Rex  v.  St, 
Mickaefs,  Bath  (6),  Lord  Mansfield^  C.  J.  thought  a  chance  of  that  kind  of 
little  importance,  and  there  is  nothing  to  shew  the  adequacy  of  this  estate  to 

(a)  10  East,  491.  A  DStural  gaardiao  has     &  Ad.  714. 
no  such  right ;    R$x  v.  Shfrrington,  3  B.         (6)  Doug.  630. 
VOL.  III.  9  D 
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King't  Bench.   ^^^  payment  of  the  debts.     In  Rex  v.  Holme  East  IVaver  Quarter  (a),  the 
^^^/-^        pauper  resided  on  the  property,  with  the  permission  of  her  trustee,  and  was 
The  Kino      entitled  to  the  whole  beneficial  interest  in  it  for  life.      In  Rex  v.  Eduig- 
InhabiUDUof  ^^^ip)*  ^^^  conveying  parties  always  continued  in  possession,  and  the  con- 
Aboleiob.      veyance  was  considered  to  be  equivalent  to  a  mortgage,  and  nothing  more. 
Where  the  pauper  has  virtually  no  interest,  or  one  merely  doubtful  and  con- 
tingent, the  Courts  have  agreed  that  a  settlement  would  [not  be  gained  even 
by  residence  ;  Rex  v.  Cregriiia{c),  Rex  v.  Tarrant  LauncestoH{dy 

Rylandy  and  C.  R.  Turner^  contra — The  question  is^  whether  the  possession 
of  a  legal  estate  is  sufficient  to  confer  a  settlement ;  because  the  deed  shews 
that  the  pauper  was  never  divested  of  the  legal  estate.  No  one  but  he  could 
demise  or  distrain,  and  there  can  be  no  doubt  but  that  a  legal,  and  also  a 
clear  equitable  estate,  is  sufficient.  Where  the  Courts  have  decided  that  no 
settlement  was  gained,  there  had  been  an  absolute  conveyance,  or  only  a 
doubtful  equity;  Rex  v.  Geddington {e) ,  In  Rex  v.  St.  MkkaePs,  Batk, 
there  was  fraud,  and  that  was  much  relied  on  by  the  Court.  Rex  v.  Cre- 
grina  was  decided,  on  the  ground  that  the  pauper  possessed  neither  an 
equitable  nor  a  legal  estate.  Rex  v.  Houghton-le-Spring  (/)  has  decided, 
that  neither  occupation,  nor  a  residence  on  the  property,  is  necessary,  and 
that  a  residence  in  the  parish  is  sufficient.  But  Rex  v.  Dorstone  (g)  is  decisive 
of  the  question.  There  the  pauper  had  not  the  equitable  interest,  for  he 
had  contracted  to  seU,  and  the  premises  were  in  the  occupation  of  another ; 
yet  it  was  held,  that  by  a  residence  of  forty  days  in  the  same  parish,  a  set- 
tlement was  conferred. 

Lord  Demmak,  C.  J. — As  the  legal  estate  was  still  in  the  pauper,  I  am  of 
opinion  that  he  was  not  removeable.  I  also  think  that  a  residence  upon  the 
property  itself  was  not  necessary.  We  do  not  know  that  the  pauper  ever 
would  have  been  called  upon  to  surrender  his  copyhold  lands  to  the  trustees, 
for  it  is  quite  consistent  with  the  circumstances  of  the  case  that  sufficient 
funds  were  procured  from  other  sources ;  and  in  this  event  he  certainly  never 
would  be  called  upon  to  make  the  surrender.  In  order  to  decide,  we  have 
only  to  ascertain  that,  at  the  time  of  making  the  order  of  the  justices,  he  was 
residing  in  a  parish  where  the  estate  lay  to  which  he  was  legally  entitled. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  pauper  appears  cer- 
tainly to  have  been  possessed  of  the  legal  estate,  which  is  quite  sufficient  to 
render  him  irremoveable.  Besides,  the  equitable  estate  was  held  for  his 
benefit ;  his  debts  were  to  be  discharged  by  it,  and  the  surplus  to  be  paid  to 
himself.  It  is  laid  down  in  Nolan,  p.  91,  that  a  party,  in  order  to  gain  a  set- 
tlement by  estate,  must  either  have  the  legal  estate  or  the  equitable  estate  in 
possession.  It  is  quite  clear  that  the  pauper  in  this  case  had  the  legal  estate. 
Had  an  action  of  ejectment  been  brought  for  the  property,  he  alone  could 
have  been  the  lessor. 

Patteson,  J. — In  principle  this  case  exactly  resembles  Rex  v.  Dontone. 


16  East.  127.  (e)  2  B.  &  C.  129. 

1  East,  288.  (/;  1  East,  247. 

(c)  2  Ad.  &  El.  536 ;  1  Har.  &  Wol.  53.  (g)  1  East,  296. 
{d)  3  East,  226. 
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In  that  case  there  was  an  agreement  to  sell ;  in  this,  to  surrender  to  trustees    King'i  Bench. 
to  sell.     In  that  case  also  the  pauper  did  not  reside  on  the  property,  and  he        v^s^^ 
tvas  not  held  to  be  thereby  precluded  from  gaining  a  settlement.     The  cir-       The  Kreo 
cumstance  of  non-residence  is  immaterial  in  this  case.     It  could  only  be    inhabiianu  of 
important  as  raising  an  inference  that  the  pauper  was  in  possession  and      Aboleiob. 
occupation  of  the  property.     But  where  a  party  has  the  legal  title,  the  autho- 
rities go  to  shew  that  possession  and  occupation  are  not  also  necessary. 
Besides,  the  clause  in  this  deed,  vesting  the  management  of  the  pauper's 
farming  business  in  the  trustees,  is  not  necessarily  applicable  to  these  copy- 
hold lands.     In  Rex  v.  Cregrina,  the  Court  went  on  the  ground  that  the 
pauper  had  no  interest,  either  legal  or  equitable. 

Order  of  Sessions  quashed. 


Doe  d.  Perry  v.  Newton  and  Wife. 

Nov.  2.  (a) 

p^JECTMENT  tried  before  Coleridge^  J.  at  the  Summer  Assises  at  Carlisle     whrre  Ui« 

1836.     The  question  in  issue  was  the  genuineness  of  a  will,  on  which  '^rt^.^'h^^^^ri^ 
the  defendant  relied.     The  persons  whose  names  appeared  as  attesting  wit-  ing  is  disputed, 
nesses  were  dead.      The  defendant  called  witnesses  to  prove  their  hand-  ptrethifd^cJment 
writing  and  the  handwriting  of  the  testator.     The  counsel  for  the  plaintiff  »o  question  with 
(who  undertook  to  prove  that  the  signatures  of  the  testator  and  of  the  the^nTu^e  hlui- 
attesting  witnesses  were  forgeries)  in  the  course  of  cross-examination  put  writing  of  the 
several  letters  purporting  to  have  been  written  by  the  supposed  testator  th^y^are  To  evi- 
and  attesting  witnesses,  into  the  hands  of  the  witnesses  for  the  defendant,  ***""  for  other 
and  they  admitted  that  those  letters  were,  in  their  opinion,  written  by  the  causc   But  uo 
parties  by  whom  they  purported  to  be  written.      He  afterwards,  on  the  ***|^n™n"^dpnp* 
part  of  the  plaiutifiT,  called  witnesses  who  stated  their  belief  that  the  sig-  for  the  &oie  pur- 
natures  to  the  will  were  not  in  the  handwriting  of  the  supposed  testator  !^r*8oi'un'ieM" 
and  attesting  witnesses.     He  then  proposed  to  give  in  evidence  the  before-  the  disputed 
mentioned  letters,   in   order   that   the  jury   might  institute  a  comparison  dentr"  °^ 
between  them  and  the  disputed  signatures.     The  learned  judge  refused  to 
receive  the  evidence.     Verdict  for  the  defendants. 

Alexander  now  moved  for  a  new  trial,  on  the  ground  (among  others)  that 
this  evidence  ought  to  have  been  received.  It  must  be  admitted  that  a  wii- 
ness  cannot  prove  the  handwriting  of  a  party  by  comparison  of  the  disputed 
writing  with  other  writing  established  to  be  his.  But  the  jury  are  not  pre- 
cluded from  doing  so,  Gr^th  v.  Wiilianu  (6),  Solitaw,  Yarrow  (c).  The  do- 
cuments in  those  cases^  it  is  true,  were  in  evidence  for  other  purposes.  But 
that  can  make  no  difference  in  principle  ;  and  in  Allesbrook  v.  Roach  (d),  do- 
cuments not  in  the  cause  were  permitted  by  Lord  Kenyon  to  be  exhibited  to 
the  jury,  for  the  purpose  of  comparison  with  the  disputed  documents.  An 
objection  was  taken  to  its  being  done,  and  his  lordship,  in  overruling  it,  ex- 
pressed a  strong  opinion  in  favour  of  the  practice. 

Two  grounds  appear  to  have  been  relied  on  in  opposition  to  it.     One  that 

(a)  This  case  was  argued  and  determined  (6)  I  C.&J.47. 

in  Michaelmas  Term  last,  but  has  been  in-  (c)  I  M.  &  R.  133. 

serted  here  from  its  connection  with  the  fol-  (d)  1  Esp.  351. 
lowing  case. 
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King' I  Bench,  juries  may  consist  of  illiterate  persons,  incompetent  to  institute  such  a  com* 
parison.  The  other,  that  the  writings  exhibited  for  tlie  purpose  of  compa- 
rison may  have  been  unfairly  selected. 

The  first  objection  can  scarcely  be  said  to  exist  at  the  present  day,  and 
never  could  have  had  much  weight ;  because  if  the  jury  were  unable  to  read» 
the  evidence  would  simply  become  unavailing. 

As  to  tlie  second,  it  equally  applies  to  the  case  of  ancient  writings  in  issues 
depending,  on  the  genuineness  of  which,  comparison  is  admitted  to  be  a  legi- 
timate mode  of  proof. 

Lord  Denman,  C.  J. — With  respect  to  the  question  whether  the  letters 
were  admissible,  I  think  we  ought  to  raise  no  doubts  whatever  on  the  sub- 
ject. Griffiths  V.  Williams  (a)  was  thought  to  go  a  long  way.  In  that  case  the 
fact  was,  that  the  documents  were  already  in  evidence  in  the  case.  It  seems 
to  me  therefore,  that  the  ground  for  there  admitting  the  comparison,  was  the 
impossibility  to  act  otherwide.  The  jury  must  and  will  compare  documents 
which  are  already  before  them ;  it  is  better  therefore  that  the  Court  should 
direct  their  attention,  and  give  them  advice,  than  that  they  should  form  their 
opinion  without  assistance.  I  own  it  is  not  easy  to  reconcile  this  with 
Lord  Kenyans  decision  in  AlUsbrook  v.  Roach  (6).  ButGfiffitks  v.  WHlianu, 
which  certainly  has  gone  as  far  as  we  ought  to  go,  stops  short  of  that  case.  I 
think  it  safer  not  to  allow  a  comparison  of  handwriting  by  the  jury  in  any  case 
where  it  can  be  excluded,  especially  when  I  consider  that  we  are  laying 
down  a  rule  of  evidence  applicable  to  criminal  as  well  as  civil  cases. 

Patteson,  J. — I  always  understood  Griffiths  v.  Williams  was  a  case  where 
the  documents  were  already  in  the  cause,  and  therefore  it  was  imirassible  to 
exclude  comparison.  A  question  similar  to  the  present  arose  before  me  at 
Gloucester,  and  I  acted  on  the  principle  now  laid  down,  and  refused  to  admit 
the  evidence.  I  think  the  case  before  Lord  Kenyan  cannot  be  supported.  I 
think  that  he  went  beyond  the  law,  and  it  would  be  extremely  dangerous 
to  establish  a  practice  in  consonance  with  such  a  decision. 

Williams,  J. — Is  it  well  ascertained  that  the  facts  in  the  nisi  prius  case 
are  correctly  stated  ?  Nothing  seems  to  have  been  done  upon  it  ever  since. 
It  has  never  been  acted  on,  nor  referred  to.  I  own  I  doubt  whether  Lord 
Kent/an^  so  correct  in  the  law  of  evidence  as  he  was,  came  to  any  such  con- 
clusion as  is  there  reported.  However,  I  feel  that  it  is  our  duty  rather  to 
curtail  as  much  as  possible  the  introduction  of  evidence  of  such  a  nature,  than 
in  any  way  to  extend  it.  We  know  how  ofVen  the  handwriting  of  the  same 
individual  varies.  A  party  ought  not  to  have  the  power  of  misleading  a  jury, 
by  selecting  such  documents  only  as  he  pleases  for  that  express  purpose. 

The  case  in  the  Exchequer  may  be  supported,  for  the  reasons  given.  No 
doubt  juries  will  compare  the  handwriting  of  documents  actually  before  them. 
And  it  is  better  that  they  should  do  that  under  the  guidance  of  the  Court 
than  incidentally,  and  in  a  corner. 

Coleridge,  J. — I  am  of  the  same  opinion.  As  to  the  instance  referred  to 
in  the  case  of  ancient  handwriting,  I  always  considered  that  an  exception, 


(a)  1  Cfo.  &  J.  47. 


(6)  1  Esp.  351. 
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like  other  exceptions,  by  reason  of  tbe  necessity  of  the  case.    Such  writing    King'i  Bench* 
also  is  less  open  than  modern  writing  to  tbe  danger  of  being  forged. 

Another  very  strong  objection  is  created  to  ray  mind,  by  tbe  great  number 
of  issues  that  must  be  tried  if  this  kind  of  evidence  were  admitted.  Where 
the  documents  are  already  in  evidence  they  must  be  looked  to.  But  the  ad- 
mission of  others  than  those  would  also  be  attended  with  great  unfairness 
towards  the  opposite  side.  There  would  be  no  means  of  knowing  what  docu- 
ments were  to  be  produced,  of  course  therefore  no  preparation  could  be  made 
to  contest  or  question  them. 


Dos 

d. 

Pbbrt 

V. 

Newton 
and  Wife. 


Lord  Denhan,  C.  J. — The  last  observation  of  my  brother  Coleridge  strikes 
me  very  strongly,  because  the  contents  also  of  documents  produced,  osten- 
sibly for  the  purpose  of  comparison,  might  be  of  such  a  nature  as  to  influence 
tbe  jury  in  other  matters  in  the  cause. 

Rule  refused  (a). 
(a)  See  the  following  case. 


Doe  d.  Mudd  v.  Suckermore. 

^JECTMENT  tried  before  Vaughan,  J.  at  the  Suffolk  Spring  Assizes, 
1835,  when  a  verdict  was  found  for  the  defendant. 

Storks,  Serjt.  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  certain  evidence  was  improperly  rejected, 

Kelfy  (in  Michaelmas  term)  shewed  cause. 

Siorht  Seijt.  and  Bylei  were  heard  in  support  of  the  rule  (a). 

Cur,  adv,  vuU, 

On  this  day,  the  Court  being  divided  in  opinion,  their  lordships  delivered 
their  judgments  seriatim. 

CoLERiDOE,  J. — This  was  a  motion  for  a  new  trial,  on  the  ground  that 
evidence  had  been  improperly  rejected  by  my  brother  Vaughauy  under  the 
following  circumstances.  The  question  in  the  case  was,  the  due  execution 
of  a  will,  and  the  three  attesting  witnesses  were  called.  It  was  supposed 
that  one  of  them,  StribUng,  was  deceived  in  swearing  to  his  own  attestation ; 
and  that  although  he  had  attested  a  will  for  the  testator,  the  document  pro- 
duced was  not  that  will  but  a  forgery,  and  that  the  attestation  was  in  truth  a 
counterfeit.  Upon  cross-examination,  two  signatures,  purporting  to  be  his, 
and  to  have  been  subscribed  to  depositions  (6)  made  by  him  in  proceedings 
relating  to  the  same  will  in  another  Court,  and  also  sixteen  or  eighteen  sig- 
natures, apparently  his,  pasted  on  a  sheet  of  pasteboard,  were  shewn  to 
him,  and  he  said  he  believed  they  were  all  of  his  handwriting.  At  the  time 
he  gave  this  evidence,  another  witness  was  in  Court,  and  the  cause  lasting  to 
the  second  day,  was  called.     He  had  never  seen  Siribling  write,  nor  had  any 


(a)  The  facU  of  tbe  caie,  the  argumentt, 
and  tbe  anthoritiea  on  both  sides,  appear  folly 
in  the  jodgment  of  the  Court. 


(6)  These  depositions 
present  cause. 


were  not  read  in  the 


Jun$  8tfc. 

A  penon  wn 
callad  to  prov* 
bis  tigOBture  as 
attesting  witness 
to  a  will.    Upon 
cross-examination 
be  admitted  tliat 
several  sigmitarea 
which  were  shewn 
to  him,  and  which 
were  not  in  eri- 
dence  for  other 
purposes  in  the 
cause,  were  his. 
To  disprove  the 
signature  to  tlia 
will,  an  inspector 
at  the  Bank  of 
England  was 
called, who  stated, 
tliat  previous  to 
the  trial  he  had 
examined  and 
become  familiar 
with  the  admitted 
signatures,  but 
did  not  know 
Kbcm  to  be  written 
bj  the  witness  till 
be  had  heard  him 
suy  so  at  the  trial, 
lie  was  then 
asked  whether  in 
his  opinion  tbe 
signature  to  the 
will  was  a  genuine, 
or  »n  imitated 
signature  : — HM, 
by  Lord  DtmmsM, 
C.  J.  and  Wii- 
M«iiw,J.,  thatsnch 
STidence  was 
admissible :  by 
PmtUMm  and 
CtttrUgt,  Js.  thai 
it  was  noti 
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other  means  of  acquiring  a  knowledge  of  the  character  of  his  handvnriting, 
but  from  an  examination  of  the  signatures  so  produced.  This  he  had  made 
on  the  first  day,  and  from  this  he  stated,  that  he  thought  he  had  acquired  a 
knowledge  of  the  character  of  his  handwriting,  and  he  was  asked  whether  he 
believed  the  attestation  to  the  will  to  be  the  handwriting  of  Strihling,  This 
was  objected  to,  and  on  argument  determined  to  be  inadmissible.  In  my 
opinion,  afler  much  consideration,  the  evidence  was  properly  rejected. 

The  rule  as  to  the  proof  of  handwriting,  where  the  witness  has  not  seen  the 
party  write  the  document  in  question,  may  be  stated  generally  thus :  either 
the  witness  has  seen  the  party  write  on  some  former  occasion,  or  he  has  cor- 
responded with  him,  and  transactions  have  taken  place  between  them  upon 
the  faith  that  letters,  purporting  to  have  been  written  or  signed  by  him,  have 
been  so  written  or  signed.  On  either  supposition,  the  witness  is  supposed  to 
have  received  into  his  mind  an  impression,  not  so  much  of  the  manner  in 
which  the  writer  has  formed  the  letters  in  the  particular  instances,  as  of  the 
general  character  of  his  handwriting ;  and  he  is  called  on  to  speak  as  to  the 
writing  in  question  by  a  reference  to  the  standard  so  formed  in  his  mind. 
It  is  obvious  that  the  weight  of  this  evidence  may  vary  in  every  conceivable 
degree ;  but  the  principle  appears  to  be  sound  both  in  regard  to  the  test  of 
genuineness,  and  the  acquisition  of  the  means  of  applying  it.  The  test  of 
genuineness  ought  to  be  the  resemblance,  not  to  the  formation  of  the  letters 
in  some  other  specimen  or  specimens,  but  to  the  general  character  of  writing, 
which  is  impressed  on  it,  as  the  involuntary  and  unconscious  result  of  con- 
stitution, habit,  or  other  permanent  cause,  and  is  therefore  itself  permanent ; 
and  we  best  acquire  a  knowledge  of  this  character  by  seeing  the  individual 
write  at  times  when  his  manner  of  writing  is  not  in  question,  or  by  engaging 
with  him  in  correspondence,  eitlier  supposition  giving  reason  to  believe  that 
he  writes  at  the  time,  not  constrainedly,  but  in  his  natural  manner. 

Upon  these  grounds  directly,  as  I  conceive,  although  not  on  these  alone,  our 
law  has  not,  during  a  long  course  of  years,  permitted  handwriting  to  be  proved 
by  the  immediate  comparison  by  a  witness  of  the  paper  in  dispute  with  some 
other  specimen  proved  to  have  been  written  by  the  supposed  writer  of  the  first. 
It  is  familiar  to  lawyers  that  many  attempts  have  been  made  to  introduce  this 
mode  of  proof  according  to  the  practice  of  the  civil  and  ecclesiastical  law  ; 
and  a  text-writer,  to  whose  opinions  I  shall  always  pay  the  greatest  respect, 
(Mr.  Starkie,  I  mean,)  has  given  this  mode  of  proof  the  sanction  of  his  autho- 
rity, as  preferable  on  principle  to  our  own  (a) ;  but  afler  some  uncertainty 
of  decision^  the  attempts  have  finally  failed.  Rex  v.  Cator{h\  though  a 
nisi  prius  decision,  brings  this  matter  very  fully  under  review,  and  to  the 
extent  at  least  of  what  it  rejected,  has  always  since  been  considered  as  laying 
down  the  rule  correctly.  In  my  humble  judgment  that  ought  not  to  be 
departed  from.  Assuming  that  no  dispute  exists  as  to  the  genuineness  of 
the  standard,  or  the  fairness  with  which  it  has  been  selected,  such  a  com- 
parison leads  to  no  inference  as  to  the  general  character  of  the  handwriting ; 
the  two  specimens  may  be  much  alike,  or  very  different,  yet  in  the  former 
case  they  may  proceed  from  different  hands,  in  the  latter  from  the  same. 
But  if  the  points  which  I  have  just  supposed  to  be  conceded  be  brought  into 
question,  other  and  most  serious  objections  arise  to  this  mode  of  proof.     If 


(«)  2  SUrk.  375,  2d  edit. 


(*)  4  Esp.  117. 
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the  genuineness  be  disputed,  a  collateral  issue  is  raised,  and  that  upon  every 
paper  used  as  a  standard ;  an  issue,  too,  in  which  the  proof  may  be  exactly 
of  the  same  nature  as  that  used  in  the  principle  cause,  namely,  mere  com- 
parison, with  the  additional  disadvantages,  that  the  former  standard  is  not 
produced,  and  that  the  opposing  party  can  avail  himself  of  no  counter  proof. 
It  is  easy  to  see,  too,  as  has  been  well  observed  by  Mr.  Starkie^  that  this 
inquiry  might  lead  to  an  endless  series  of  issues,  each  more  unsatisfactory 
than  the  preceding.  If  the  fairness  with  which  the  standard  has  been  se- 
lected be  disputed,  this  again  must  lead  to  a  collateral  inquiry,  in  which  the 
parties  meet  on  unequal  terms  if  no  notice  be  given,  (and  none  is  required  by 
our  law,)  and  which  must  tend  to  distract  the  jury  if  notice  be  given,  and 
the  discussion  on  the  circumstances  under  whieh  each  specimen  was  written, 
be  fully  gone  into. 

It  must  always  be  borne  in  mind,  in  considering  the  rule  of  the 
EnglUh  law  on  this  subject,  that  it  has  reference  to  a  trial  by  jury,  and 
that  we  have  no  provisions  for  limiting  the  standard  of  comparison,  or  regu- 
lating the  manner  of  conducting  the  inquiry ;  both  of  which,  it  seems,  have 
been  found  necessary  where  such  a  mode  of  proof  has  been  admitted. 
It  will  be  found  not  at  all  irrelevant  to  the  present  inquiry  to  observe  these 
provisions  in  the  ecclesiastical  and  French  laws ;  for  they  seem  not  only  to 
fortify  the  rule  of  our  law,  constituted  as  our  mode  of  trial  now  is,  but  by 
their  apparent  inadequacy,  in  many  supposable  cases,  and  in  the  case  of  the 
ecclesiastical  law,  by  the  alterations  which  it  has  been  found  expedient  to 
introduce  into  the  practice,  to  make  us  satisfied  with  its  present  constitution. 
From  1  OugktoiCs  Ordo  Judiciorum,  Titulus  De  Comparatione  Literarum, 
&c.  ad  Probandum  Manum  Testatoris,  sections  1,  2,  3,  10,  11,  it  appears, 
that  when  the  handwriting  of  a  testator  or  other  principal  party  were  dis- 
puted, and  the  attesting  witnesses  were  deceased  before  the  suit  commenced, 
or  were  not  called,  it  was  allowable  to  proceed  by  the  comparison  of  other 
instruments.  These  instruments  of  comparison  were  required  to  be  proved 
btf  wiinases  who  saw  them  written.  It  was  for  the  judge  to  decide  whether 
they  were  sufficiently  proved,  and  then  the  comparison  was  made  by  sworn 
comparators,  whom  he  appointed,  to  the  number  of  four  or  six,  e  senioribus 
procuratoribus  et  peritioribus  in  arte  scribendi.  The  provision  that  the 
witnesses  must  have  seen  the  party  write  the  documents,  which  were  to  form 
the  standard  of  comparison,  would  in  our  law  make  any  comparison  unne- 
cessary ;  and  the  act  of  comparing  here  as  in  the  French  law,  also  will 
appear  to  be  the  case,  was  considered  not  so  much  the  function  of  a  witness, 
as  the  exercise  of  skill  in  a  particular  art,  by  ministers  of  the  Court,  ac- 
credited by  it,  and  it  should  seem,  in  the  absence  of  conflicting  evidence, 
conclusively  deciding  the  point  in  question.  This  mode  of  viewing  the 
matter  does  indeed  relieve  it  from  some  of  the  inconveniences  above  pointed 
out;  but  it  is  obviously  inapplicable  to  the  trial  by  jury;  and  as  the  cause 
might  turn  entirely  on  the  will  or  other  instrument  being  signed  by  the  tes- 
tator or  other  party  alleged,  it  in  effect  lefl  its  decision,  not  to  the  judge,  but 
to  the  delegated  comparators,  who  proceeded  in  his  absence.  Oughton*s 
work  was  published  in  1728,  and,  I  apprehend,  is  considered  to  have  faith- 
fully represented  the  practice  then  prevailing.  I  have  been  at  some  pains  to 
ascertain  what  the  present  practice  is,  and  I  find  that  that  whole  proceeding 
which  Oughton  describes  has  long  been  entirely  obsolete.     But  that  is  not 
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Kiugi  Bwch.    all :  in  1813  a  case  of  Spear  v.  Bone  came  before  the  delegates,  between  th 

>^/^        next  of  kin  and  executors  in  a  will.     On  the  face  of  the  will  alterations 

Doe  appeared,  and  a  third  party,  being  the  sole  executor  as  it  originally^stood, 

lyi^;^^        intervened,  and  the  allegation  which  he  gave  in  raised  the  very  question'of 

V.  comparison  of  handwriting,  and  the  admission  of  this  allegation  was  the 

SocKERMOBi.  matter  in  discussion  before  the  delegates.  I  have  been  favoured  by  Dr. 
Nicholl  with  the  printed  papers  of  Dr.  Arnold,  one  of  the  delegates,  and  his 
manuscript  note  of  the  arguments.  The  Court,  after  a  very  learned  argu- 
ment and  much  discussion,  directed  the  allegation  to  be  reformed ;  and  I  am 
enabled  to  state  that  the  reformation  was  settled  with  the  full  concurrence  of 
all  the  delegates.  Dr.  Arnold's  paper-book,  which  1  have,  contains  the 
allegation  as  altered  in  his  own  handwriting.  In  1816  the  cause  came  on 
again,  and  the  allegation  stands  reformed  in  the  printed  paper,  as  settled  in 
manuscript,  and  that  has  ever  since  been  considered  the  only  proper  form  of 
pleading.  The  allegation  originally  alleged,  that  upon  an  accurate  exami- 
nation of  the  said  will  by  writing  engraver9,  and  of  hers  accustomed  accurately  to 
examine  the  formation  of  the  letters  of  different  handwriting  from  their  general 
occupation  of  making  engravings  of  handwriting,  fac  simile^  and  otherwise,  and 
otherwise  best  able  to  judge  accurately  thereof,  it  manifestly  appears  that  the 
words  and  letters  of  the  alteration  aforesaid,  are  not  of  the  handwriting  of 
the  person  who  wrote  the  will,  but  that  the  same,  though  in  many  respects 
very  like  the  writing  of  the  other  parts  of  the  will,  bears  the  appearance  of 
having  been  touched  with  the  pen  a  second  time,  as  if  done  by  some  one 
endeavouring  to  copy  or  imitate  the  handwriting  of  another  person.  It 
was  thus  reformed :  that  upon  an  examination  of  the  said  will,  it  appears 
that  the  words  and  letters  of  the  alteration  aforesaid  are  not  of  the  hand- 
writing of  the  person  who  wrote  the  will,  but  are  in  a  feigned  handwriting, 
and  that  the  same  is  well  known  to  persons  skilled  in  handwriting.  From 
all  this  it  appears,  that  although  comparison  of  handwriting  is  still  an  admitted 
mode  of  proof  in  ecclesiastical  courts,  yet  they  have  found  it  expedient  to 
contract  rather  than  enlarge  the  limits  of  its  admissibility,  bringing  their  rule 
more  and  more  near  to  that  which  has  hitherto  prevailed  in  the  Courts  of 
common  law ;  a  reason,  as  it  seems  to  me,  of  no  little  weight  against  our 
admitting  such  a  head  of  evidence  into  our  practice. 

The  ecclesiastical  law  appears  to  have  made  no  limitation  as  to  the  quality 
of  the  instruments,  which  might  be  made  the  foundation  of  the  comparison, 
"  alia  scripta  quamvis  omnino  impertinentia  ad  causam  institutam  (a)."  The 
French  law  is  more  precise ;  it  defines  not  only  the  peisons  who  are  to  make 
the  comparison,  (sworn  "  experts,**  three  in  number,  appointed  by  the  Court, 
or  agreed  on  by  the  parties,)  but  the  writings  to  be  submitted  to  them.  In 
the  Code  de  Procedure  Civile,  Part  I.  1,  2,  tit.  10,  s.  200,  are  found  the 
provisions  on  this  latter  point.  The  writings  must  either  be  of  a  public 
nature,  such  as  signatures  made  before  a  notary  or  judge  &c.,  or  papers 
written  and  signed  in  some  public  capacity  ;  or  if  private  papers,  they  must 
be  admitted  in  the  cause  by  the  party  to  whom  they  are  attributed  to  be  of 
his  own  handwriting  ;  a  previous  admission  of  them,  or  previous  proof,  will 
not  make  them  admissible.  These  latter  restrictions  are  evidently  framed  at 
once  to  secure  the  genuineness  of  the  specimens,  and  to  meet  the  incon- 

(a)  OughtoD,  vid.  jud.  tit.  226,  s.  3. 
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venience  of  contradictory  testimony  as  to  this  point ;  but  they  do  not  tend  to 
the  production  of  writing  in  the  most  natural  character,  and  in  a  great  many 
cases  put  it  in  the  power  of  the  party  to  exclude  such  from  the  comparison. 
Poihier,  indeed,  in  his  Traits  de  la  Procedure  Civile,  Part  1.  c.  3.  sect.  Z, 
art.  1.  §.  2.  (a),  seems  to  consider  private  writings  or  signatures  as  practically 
forming  no  standard  of  comparison  on  this  last  ground.  It  is  obvious  in  how 
many  cases  it  would  be  impossible  to  produce  writings  of  an  individual  an- 
swering to  the  description  here  given  of  public  writings. 

I  have  been  thus  (I  fear  tediously)  minute  in  stating  the  general  rule,  and  the 
principles  on  which  I  conceive  it  now  rests,  and  I  think  it  unnecessary  to  cite 
any  authorities  in  support  of  it,  because  no  question  is  now  made  whether  that 
rule  exists  or  is  well  founded,  but  it  is  contended  that  the  facts  of  the  present 
case  fall  within  it.  It  is  not  denied  that  immediate  comparison  is  inadmissible, 
or  that  the  witness  must  speak  from  a  knowledge  of  the  general  character  of 
the  handwriting ;  but  it  is  asserted  that  here  there  was  no  such  comparison,  and 
the  evidence  tendered  was  founded  on  such  knowledge.  In  order  to  determine 
this,  it  was  necessary  to  have  the  rule  and  the  principle  of  the  rule  distinctly 
in  view ;  and  it  was  desirable  to  see  whether  it  rested  on  a  sound  founda- 
tion. Disregarding  extreme  esses,  from  which  no  inference  can  be  safely 
drawn,  and  bearing  in  mind  the  mode  of  trial,  with  reference  to  which  it  has 
been  framed,  I  confess  I  have  no  desire  to  see  the  rule  altered  or  narrowed, 
nor  am  I  disposed  to  take  any  case  out  of  it,  on  account  of  a  merely  colourable 
difference  in  the  facts,  if  they  still  remain  within  the  principle. 

Now  in  the  present  case  it  must  be  conceded,  that  the  witness  had  not  ac- 
quired his  knowledge  of  the  character  of  the  handwriting,  whatever  it  was,  in 
either  of  the  ordinary  modes.  He  had  studied  certain  signatures  selected  by 
one  party,  and  had  acquired  an  impression  of  some  general  character  per- 
vading the  whole ;  he  had  heard  it  proved  that  those  were  written  by  the  wit- 
ness Slribling,  and  from  these  materials  he  was  to  speak.  It  h  asked  how 
does  this  differ  from  the  case  of  knowledge  acquired  in  the  course  of  a  cor- 
respondence, where  the  standard  rests  equally  on  the  assumption  that  the 
letters  are  written  by  the  party  whose  they  purport  to  be  ?  With  respect  to 
the  assumption,  there  will  be  a  fitter  place  to  point  out  the  distinction ;  but  I 
answer  here,  that  the  two  cases  differ  in  that  which  is  essential  in  the  unde- 
signedness  of  the  one,  the  facts  that  the  letters  are  written  in  the  course  of 
business,  without  reference  to  their  serving  as  aids  for  a  collateral  purpose, 
in  some  future  unknown  cause,  and  in  the  selection  which  is  made  in  the 
other  by  the  party  to  the  cause,  who  seeks  to  produce  them  for  a  particular 
purpose.  I  have,  therefore,  no  reasonable  assurance  that  the  witness  has  the 
materials  for  ascertaining  the  general  character  of  the  hand-writing,  which  is 
the  knowledge  to  be  acquired,  and  the  facts  are  in  this  respect  similar  in 
principle  to  those  of  Stranger  v.  Searle  {b),  where  Lord  Kenyan  would  not 
allow  a  witness  to  speak  from  the  knowledge  which  he  had  acquired,  even  by 
seeing  the  party  write  several  times  previously  to  the  trial,  because  it  was 
done  for  the  avowed  purpose  of  shewing,  as  he  alleged,  his  true  manner  of 
writing.  These  were  in  truth  selected  specimens,  though  beyond  all  doubt 
genuine;  but  they  could  not  be  safely  trusted  to  as  giving  the  general 
character  of  the  handwriting. 
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King's  Bench,        But  tliis  18  not  all.    No  fraud  is  imputed  in  the  present  case ;  but  I  cannot 
"■^^yr^        forget  that  we  are  called  on  to  lay  down  a  rule  applicable  to  all  civil  and 
^^  criminal  cases,  and  I  ought  to  be  careful  therefore  that  I  do  not  so  lay  it 

MuoD         down  as  to  open  a  door  to  fraud  of  the  most  fatal  kind.     In  the  present  in- 
V*  stance  the  writer  himself  admitted  the  signature  to  be  his,  but  that  was  only 

one  mode  of  proof.  It  cannot  be  contended  that  the  case  would  have  been 
altered  in  principle  if  a  third  person  had  proved  them,  or  if  they  had  pur- 
ported to  be  the  signatures  of  the  testator  or  of  the  party  in  the  cause,  and 
so  necessarily  proved  by  witnesses  other  than  the  supposed  writer.  If  such 
evidence  be  good  for  any,  it  is  good  for  all  purposes.  If  it  be  receivable  in 
confirmation  of  other  testimony,  it  is  receivable  alone.  If  to  disprove  hand- 
.  writing,  it  is  equally  so  to  prove  it,  and  a  conviction  of  forgery  might  pass  on 
the  opinion  which  a  single  witness  might  form,  founded  solely  on  the  ex- 
amination of  signatures,  or  a  single  signature,  presented  to  him  the  night 
before  by  a  prosecutor,  who  need  not  be  called  as  a  witness  on  the  trial,  to 
explain  when  and  where  such  specimen  had  been  procured,  or  from  how 
many  selected ;  the  prisoner,  on  the  other  hand,  being  wholly  unprepared  to 
enter  into  this  explanation.  It  is  no  answer  to  this  to  say  that  a  similar  result 
might  follow  upon  the  evidence  of  a  witness  who  had  seen  the  prisoner  write 
his  name  but  once.  That  is  an  extreme  case,  upon  a  principle  unobjectionable 
in  itself;  for  no  one  can  deny  that  the  seeing  a  party  write  is  at  least  one 
correct  mode  of  acquiring  a  knowledge  of  his  hand-writing.  Here  the  danger 
is  in  the  principle  itself^  that  selected  specimens  may  be  made  the  standard 
from  which  the  witness  is  to  judge. 

Furthermore,  as  the  admissibility  of  this  species  of  proof  cannot  depend 
on  the  fact  of  the  signatures  having  been  proved  by  the  admission  of  the 
writer  himself,  I  would  ask,  what  course  is  to  be  pursued  where  the  writing 
which  is  to  form  the  standard  is  itself  disputed.  Is  the  counter  evidence  to 
be  received  at  once  as  to  this  point,  and  the  opinion  of  the  jury  to  be  taken 
on  the  preliminary  and  collateral  issues,  before  the  evidence  is  heard  as  to 
the  principal  document  ?  Or,  is  that  to  be  gone  into  afler  primd  facie  proof 
on  the  collateral  issues,  and  to  be  received,  subject  to  being  entirely  displaced 
by  the  answer  on  the  other  side  ?  Or,  lastly,  is  the  judge  to  decide  this  ques- 
tion of  fact  ?  I  believe  it  is  impossible  to  answer  this  question  without  either 
introducing  a  most  inconvenient  novelty  in  our  procedure  at  nisi  prius,  or 
involving  the  jury  in  a  complication  of  issues,  from  which  it  is  too  much  to 
expect  that  they  should  escape  safely. 

Again,  and  connected  with  this  last  remark,  I  have  always  understood  that 
papers  could  not  be  submitted,  even  to  the  jury,  for  the  purpose  of  comparison, 
except  they  be  evidence  on  the  issue  then  in  course  of  trial  before  them.  This 
was  so  decided  by  this  Court  in  Doe  v.  Newton  (a),  in  affirmance  of  some 
previous  decisions.  But  in  the  present  case  the  documents  were  not  evidence 
in  the  principal  cause,  yet  they  must  have  been  submitted  to  the  jury,  who, 
before  they  listened  to  the  evidence  of  the  witness  as  to  the  attestation  to  the 
will,  must  have  been  required  to  decide  in  their  own  minds  the  collateral 
issue  raised  on  every  signature,  whether  it  was  that  ofStrUtling  or  not.  It 
will  be  asked  whether,  when  the  witness  speaks  from  knowledge  acquired  in 
the  course  of  correspondence,  the  jury  must  not  also  decide  in  their  own 

(n)  Ante,  p.  403. 
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minds  whether  the  assumption  be  a  just  one,  that  tlie  letters  purporting  to 
he  written  by  the  individual  were  in  fact  written  by  him.  The  answer  is, 
that  although,  if  it  were  shewn  to  the  jury  that  the  witness  was  mistaken  in 
the  supposition  he  had  made,  his  evidence  roust  undoubtedly  fall  to  the 
ground ;  yet  the  law  makes  it  in  the  first  instance  a  presumption  that  the 
letters  of  a  correspondence  carried  on  in  the  ordinary  course  of  business, 
where  the  acts  done  on  the  faith  of  it  are  ratified  by  the  parties,  are  written 
or  signed  by  those  whose  signatures  they  purport  to  bear.  And  this  in  the 
absence  of  all  design  or  selection  is  a  reasonable  presumption.  The  whole, 
too,  depends  on  the  same  witness,  and  no  more  embarrassment  therefore  is 
created  to  the  jury  than  where  the  witness  says  he  has  seen  the  party  write  ; 
in  which  case  they  must  also  determine  whether  they  believe  that  preliminary 
statement,  before  they  consider  the  weight  of  his  evidence  as  to  the  particular 
document.  This  assumption,  no  doubt,  may  sometimes  proceed  on  a  mis- 
take; but  so  may  the  most  direct  evidence  on  handwriting.  There  is 
nothing  so  difficult  to  put  beyond  question  as  the  fact  that  a  particular 
instrument  was  signed  by  a  particular  person.  In  Eagleton  v.  Kingston  {a). 
Lord  Eldon  states  the  rule  of  evidence  as  to  handwriting,  when  he  first 
came  into  fFesiminster  Hall,  with  great  minuteness,  and  limits  it  even 
more  narrowly  than  my  argument  requires.  But  he  mentions  a  remarkable 
instance,  as  regarded  himself,  of  the  uncertainty  of  testimony  to  this  point. 
A  deed  was  produced  at  trial,  on  which  much  doubt  was  thrown  as  a  dis- 
creditable transaction.  The  solicitor  was  a  very  respectable  man,  and  was 
confident  in  the  character  of  his  attesting  witnesses  ;  one  of  them  purported 
to  be  Lord  Eldon  himself,  and  the  solicitor,  who  had  referred  to  his  signature 
to  pleadings,  had  no  doubt  of  its  authenticity,  yet  Lord  Eldon  had  never 
attested  a  deed  in  his  life. 

In  a  matter  so  open  to  mistake  and  fraud,  and  where  the  consequences  are 
so  serious,  I  have  no  desire  to  widen  the  door  of  admission.  Is  there  any 
real  distinction,  either  in  principle  or  consequences,  between  the  facts  now 
before  us  and  one  of  direct  comparison  ?  If,  instead  of  two  days,  the  trial 
had  lasted  one^ — if,  instead  of  an  examination  of  the  signatures  on  the  first 
day  and  out  of  Court,  the  witness  had  only  seen  them  in  Court,  and  immedi- 
ately before  he  was  shewn  the  will,— would  this  not  have  been  clearly  a  case 
of  direct  comparison,  however  the  question  had  been  framed  or  the  answer 
worded  ?  And  can  it  be  affirmed  that  the  alteration  last  stated  would  have 
in  any  respect  differed  the  character  of  the  evidence  ?  Do  they  remove  any 
one  of  the  objections  which  have  prevailed  to  exclude  direct  comparison  from 
our  rule  of  evidence  ? 

Upon  the  grounds,  therefore,  that  our  rule  is  a  sound  one,  and  well 
established  both  in  what  it  admits  and  what  it  rejects — sound  in  principle,  and 
convenient  with  reference  to  the  mode  of  trial  to  which  it  is  to  be  applied, 
and  that  the  present  facts  are  substantially  within  the  latter  branch  of  it,  I  am 
of  opinion  that  the  learned  judge  rightly  rejected  the  evidence  tendered.  I 
could  have  wished  to  have  examined  in  detail  the  decisions  bearing  upon  the 
question,  but  the  importance  of  the  subject,  and  the  difference  of  opinion 
which  exists  in  the  Court,  have  induced  me  (I  hope  excusably)  to  examine 
the  principle  so  much  in  detail,  that  I  must  forbear ;  and  I  do  so  the  more 
readily,  because  I  have  no  doubt  that  that  part  of  the  argument  will  be 

(a)  8Vei.jun.,  473. 
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King's  Bench,    thoroughly  illustrated  by  another  member  of  the  Court.   I  will  say  this  only, 

^^'^^        that  I  am  not  aware  of  any  case  of  now  recognized  authority  which  lays  down 

^*  any  principle  conflicting  with  those  on  which  I  have  relied. 

MuoD  I  will  only  add,  that  I  do  not  feel  pressed  by  the  case  of  ancient  writings, 

*•  in  which  a  direct  comparison  is  admitted.   First,  I  observe  that  if  that  proves 

any  thing,  it  proves  more  than  is  now  contended  for ;  for  direct  comparison 

of  modern  documents  is  not  now  insisted  on.     But,  in  truth,  as  to  ancient 

documents,  the  necessity  of  the  case  and  the  difference  of  circumstances  have 

introduced  a  different  rule  of  evidence.     You  cannot  call  a  witness  who  has 

seen  the  party  write  or  corresponded  with  him.     Nor  is  there  much  danger 

in  resorting  to  comparison  of  an  unfair  selection  of  specimens.   Further,  it  is 

obvious  to  remark,  that  in  ancient  documents  it  does  ofVen  become  a  pure 

question  of  skill,  the  character  of  the  handwriting  varying  with  the  age,  and 

the  discrimination  of  it  to  be  materially  assisted  by  antiquarian  studies.   This 

may  have  naturally  assisted  in  opening  the  way  for  the  admission  of  this 

evidence,  even  in  cases  where  skill  of  that  particular  kind  is  not  necessary. 

With  real  diffidence,  therefore,  as  to  the  soundness  of  my  judgment,  but 
having  formed  it  with  much  consideration,  I  think  this  rule  ought  to  be 
discharged. 

Williams,  J. — This  was  an  action  of  ejectment  to  try  the  validity  of  a 
will;  and  upon  the  trial,  one  of  the  subscribing  witnesses  (A.)  to  the  will  was 
called  to  piove  the  due  execution  by  the  testator,  and  his  own  attestation. 
The  &ct  of  his  attestation  being,  in  behalf  of  the  lessor  of  the  plaintiff)  dis- 
puted, and  in  consequence  the  genuineness  of  his  (A.*s)  signature  brought 
into  question,  he  was  asked,  upon  cross-examination,  whether  certain  signa- 
tures, to  the  number  of  twenty  (then  shewn  to  him)  were  of  his  (A.'s) 
handwriting,  and  they  were  by  him  stated  so  to  be.  The  cause  having  been 
adjourned,  these  signatures  were  shewn  to  a  second  witness  (B.),  professing 
to  have  knowledge  and  skill  in  handwriting,  who  was  directed  carefully  to 
examine  the  same,  and  upon  the  day  following  B.  was  called  on  behalf  of  the 
plaintiff*,  and  was  asked  whether,  from  such  examination,  he  had  acquired  a 
knowledge  of  the  character  of  A.'s  writing ;  and,  in  answer,  he  said  he  had, 
and  thereupon  the  following  question  was  proposed  to  him, — whether,  from 
the  knowledge  he  had  (so)  acquired,  he  believed  the  signature  of  the  attesta- 
tion in  question  to  be  A.'s  handwriting.  Upon  objection,  the  learned  judge 
considered  the  evidence  to  be  inadmissible,  and  it  was  rejected  accordingly. 
And  upon  a  motion  for  a  new  trial,  the  propriety  of  that  decision  is  brought 
under  our  consideration.  And  the  question  (important  as  it  is,  being  con- 
nected with  principles  and  practice  regulating  the  admissibility  of  evidence,) 
seems  mainly  to  be  reduced  to  this  point, — whether  the  knowledge,  which  the 
witness  professed  to  have,  was  acquired  by  means  prohibited  by  any  known 
and  established  rule  of  law.  It  is  quite  superfluous  to  remark,  that  with  the 
admissibility  only  is  our  concern.  How  far  the  evidence,  if  received,  might 
have  answered  the  intended  object  or  fallen  short  of  it,  with  what  observa- 
tions it  might  or  ought  to  have  been  accompanied,  I  think  it  wholly  un- 
necessary to  inquire. 

Now,  that  proof  of  handwriting  is  to  be  submitted  to  the  consideration  of 
the  jury,  like  every  other  species  of  proof,  I  apprehend  to  be  clear.  From 
the  highest  degree  of  certainty^  carrying  with  it  perfect  assurance  and 
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conviction,  to  the  lowest  degree  of  probability,  upon  which  it  is  found 
to  be  unsafe  to  act,  it  may  be  and  constantly  is  submitted.  From  con- 
tinued and  habitual  Inspection  or  correspondence,  or  both,  carried  on  till 
the  trial  itself,  down  to  a  single  instance  or  knowledge,  twenty  years'  old, 
evidence  may  be  received.  I  allude,  of  course,  to  the  case  of  GarrtlU  v. 
Alexander  (a),  where  the  execution  of  a  bail-bond  was  held  by  Lord  Kenyon 
to  furnish  means  of  knowledge.  The  authority  of  this  case  is  indeed  ques- 
tioned by  Lord  Eldon,  upon  another  point,  because  the  witness  would  not  go 
so  far  as  to  express  any  belief;  but  as  to  the  competency  of  a  witness  founding 
himself  upon  a  single  instance,  (and  Burr  ▼.  Harper  (b)  is  to  the  same  point,) 
we  have  his  (Lord  Eldons)  important  and  prevailing  testimony.  In  the  case  of 
EagUtan  v.  Kingston  (c)  he  thus  expressed  himself  as  to  what  he  considered 
the  rule  and  course  of  proceeding  in  such  cases : — **  You  call  a  witness,  and 
ask  whether  he  had  ever  seen  a  party  wriie ;  if  he  said  he  had,  whether  more 
or  less  frequently ;  if  ever,  ihat  was  enough  to  introduce  the  subsequent 
question^  whether  he  believed  the  paper  to  be  his  handwriting ;  if  he  an- 
swered that  he  believed  it  to  be  so,  Uiat  was  evidence  to  go  to  the  jury.  You 
might  call  one  who  had  not  seen  him  write  for  twenty  years,  and  if  he  said  he 
believed  it  was  the  writing  of  the  person,  that  evidence  might  go  to  the  jury, 
but  to  be  affected  by  all  the  rest  of  the  evidence,  as  it  is  the  nature  ofaU 
evidence  to  be  more  or  less  convincing,** 

The  observations  above  applied  to  knowledge  gained  by  seeing  a  party 
write,  must,  I  presume,  be  admitted  to  be  applicable  to  knowledge  gained 
from  correspondence  "  acted  upon,"  as  the  phrase  has  been,  or,  in  other 
words,  where  there  has  been  something  to  shew  that  it  was  really  the  writing 
of  the  party,  whose  on  the  face  of  the  letter  it  purports  to  be,  subject  to  the 
qualification  of  Lord  Eldon,  which  seems  to  be  the  criterion  and  to  decide 
the  question  in  each  case.  I  am  aware  of  no  rule  attempting  to  prescribe  the 
quantity  of  knowledge  which  is  requisite  to  enable  a  witness  to  speak  to  his 
belief;  what  degiee  of  freshness  and  recency  in  the  correspondence  to  admit, 
or  what  antiquity  to  exclude,  may  (as  the  reason  of  the  thing  would  induce 
one  to  expect)  in  vain  be  looked  for.  To  the  jury  it  must  go,  in  the  language 
of  Lord  Eldon^  from  the  highest  to  the  lowest.  That  the  evidence  therefore 
ought  to  have  been  rejected,  from  the  slender  and  inefficient  nature  of  it, 
would  not  be  contended :  indeed  the  vei  y  objection  implies  the  contrary. 
The  question  therefore  comes,  as  I  stated  at  the  outset,  to  the  means  by 
which  the  knowledge  of  the  witness  was  acquired ;  and  the  objection  is  two- 
fold, first,  that  it  was  acquired  merely  by  the  comparison  ol  writing,  and 
next,  that  at  all  evenU  it  was  not  acquired  by  either  of  the  legitimate  and 
recognized  modes  already  referred  to,  that  of  having  either  seen  the  party 
write  or  corresponded  with  him. 

As  to  the  first,  if  the  objection  is  to  be  understood  in  the  sense  in  which  it  has 
been(25/flr*.  37 4 (d), Roe d.Brune v. Rowlings (e),  Doe d.  Tilmanv .Turner (f)) 
from  the  time  of  the  reversal  of  Algernon  Sidney* s  attainder,  which  recites 
that  the  jury  were  directed  to  believe  a  certain  paper  to  be  the  prisoner's, 
from  comparing  it  with  other  writings  of  his^  it  is  to  be  observed  that  it  does 
not  apply.  Whether  what  was  done  be  equivalent  is  another  question.  The 
witness  not  having  before  compared  the   disputed  signature  with   those 
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king*i  Bench,    admitted,  but  having  acquired  some  knowledge  by  an  attentive  examination 

v^/^^         of  them  (the  admitted  ones)  is  first  called  upon  in  Court  to  inspect  the 

^oE  questionable  signature,  and  give  an  opinion  from  such  knowledge,  and  not 

MuDD         ^•'^"^  comparison,  by  juxta-position,  of  the  signatures  themselves.     I  beg  to 

V.  be  understood  as  by  no  means  intimating  an  opinion,  that  the  rule  which  has 

K.UCEERMORE.  obtained  with  respect  to  the  comparison  of  handwriting  should  be  disturbed, 
because  upon  examination  it  may  appear  to  depend  upon  reasons  not  perfectly 
satisfactory.  It  seems  to  me  that  the  evidence,  so  far  as  this  objection  is 
concerned,  was  admissible,  because  it  was  not  the  comparison  of  handwritmg 
in  the  proper  and  ordinary  sense  of  the  term.  To  reject  it,  because  what 
was  equivalent  to  a  comparison  of  handwriting  took  place,  would  go  far,  so 
far  as  the  reason  of  the  thing  is  concerned,  towards  disturbing  the  rule 
altogether,  and  letting  in  a  comparison  of  handwriting  as  a  medium  of  proof 
in  all  cases  whatsoever,  or  excluding  in  a  great  degree  all  possibility  of  proof. 
What  is  to  be  said  where  the  means  of  knowledge  are  derived  from  a  bygone 
correspondence  of  considerable  standing?  What  is  it  but  comparing  a  distant 
and  (in  proportion  to  the  length  of  time)  faint  image  in  the  mind  with  the 
writing  in  question  ?  I  will  only  refer  to  the  observations  of  Mr.  Starkie  (a) 
in  his  learned  and  valuable  work,  and  those  of  Mr.  Phillips  (b)  on  the  same 
subject.  In  a  still  earlier  work,  which  the  author  used  to  say  was  more  used 
by  other  writers  than  noticed,  I  mean  a  Treatise  upon  the  Law  of  Evidence 
appended  to  his  edition  of  Poihier,  by  the  late  Sir  /F.  D,  Evans,  I  find  the 
following  remarks,  with  others  to  the  like  effect : — "  But  where  in  point  of 
reason  is  the  objection  to  proof  by  comparison  of  hands,  as  founded  upon  an 
inspection  at  the  trial  ?  What  is  the  common  evidence  of  knowledge  but  an 
act  of  comparison ;  a  comparison  of  the  object  presented  to  the  sight,  with 
the  object  imprinted  by  memory  in  the  mind  with  the  image  and  copy  of  the 
supposed  reality  ?  And  when  the  comparison  is  made  not  with  this  imperfect 
and  fallacious  copy,  but  with  an  undisputed  original,  applied  with  the  skill 
and  experience  of  persons  habitually  devoted  to  similar  inquiries,  it  is  deemed 
not  only  a  matter  of  technical  caution,  but  an  essential  point  of  constitutional 
liberty  to  reject  the  assistance  which  it  may  be  naturally  expected  to 
afford"  (c).  I  would  repeat,  that  I  doubt  the  propriety  (not  to  say  the  right) 
of  this  Court,  upon  plausible  objections  merely,  to  disturb  long  established 
practice  and  usage,  in  a  case  too  of  such  frequent  occurrence ;  but  for  the 
sake  of  the  rule  itself,  and  its  security,  I  would  confine  it  to  the  case  of  actual 
collation  and  comparison,  which,  when  done  in  Court  and  before  the  jury,  is 
supposed  to  be  attended  with  inconvenience  as  to  them.  Unless  a  jury  could 
read  they  would  be  unable  to  judge  of  the  supposed  resemblance ;  Douglas, 
C.  J.  in  Burr  v.  Harper  (rf),  which  furnishes  a  reason  against  such  comparison 
altogether. 

The  recency  of  the  information  and  acquaintance  acquired  in  this  case  can 
surely  not  operate  as  a  valid  objection.  Suppose  a  person  to  have  seen 
another  sign  or  write  a  paper,  or  to  have  received  one  or  more  letters  from 
him,  but  from  length  of  time  his  general  recollection  was  become  so  faint  and 
indistinct  that  he  should  be  unable  to  form  an  opinion,  might  he  not  peruse 
and  study  those  authentic  documents,  if  in  his  possession,  to  improve  and 
refresh  his  knowledge  before  he  was  called  upon  to  give  evidence  respecting 

(a)  2  SUrk.  375,  '2d  edit.  Appendix,  No.  16, 8. 6,  p.  185. 

m  1  Phil.  47«.  6th  edit.  {d)  Holt's  N.  P.  C.  421. 

(c)  2  Evani'sPothier's  Law  of  Obligations, 
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the  writing  of  that  person  by  whom  such  papers  or  letters,  as  above  sup-    King't  Bench. 
posed,  were  confessedly  written  ?     I  apprehend  he  certainly  might.     Up  to        v^/^ 
the  extent  of  the  above  observations,  if  not  beyond  them,  the  very  point  has  ^* 

been  decided  in  the  case  of  Burr  v.  Harper,     In  truth,  the  reference  was         Mitod 
made  in  that  case  not  to  revive  and  refresh,  but  to  gain  knowledge.     And  v* 

would  such  perusal  be  admissible  if  made  a  week  or  a  month  before  the  trial, 
but  not  so  if  made  an  hour  before  the  witness  went  into  Court  to  give  his 
opinion  upon  the  particular  writing  in  question  ? 

The  case  of  ancient  documents,  it  must  of  course  be  admitted,  depends 
upon  a  ground  distinct  from  our  present  inquiry — necessity.  Some  con- 
siderations, however,  not  wholly  foreign  perhaps  to  our  present  subject,  may 
be  collected  from  that  head  of  evidence.  That  an  attentive  observation  of 
writing,  assumed  to  be  that  of  a  particular  person,  is  allowable  for  the  pur- 
pose of  acquiring  knowledge  of  its  character,  so  as  to  enable  a  witness  to  give 
evidence  of  his  opinion  and  belief,  must,  I  presume,  be  considered  as  placed 
beyond  a  doubt.  In  Brookbard  v.  Woodley  (a),  Yatea^  J.  is  said  to  have  decided 
the  contrary ;  but  Lord  Hardwicke^s  authority  (b)  is  expressly  in  favour  of  it, 
and  so  are  the  more  recent  decisions,  without  exception.  Whether,  by 
studying  the  assumed  handwriting,  the  witness  should  have  acquired  a  know- 
ledge of  the  handwriting,  and  then  apply  himself  to  the  writing  to  be  proved, 
or  whether  an  actual  comparison  may  be  made,  and  so  a  foundation  of 
knowledge  laid,  does  not  seem  equally  clear.  Holroydi  J.,  than  whom  a  more 
sound  and  safe  authority  cannot  be  quoted,  was  of  the  former  opinion, 
Sparrow  v.  Farrant  (c)  ;  the  latter  course  was  pursued  by  Lord  Tenterden,  in 
Doe  d.  Tilman  v.  Tarver  (d),  who,  at  the  same  time,  quoted  a  case  before 
Lawrence^  J.,  to  the  same  effect.  But  whichever  course  be  the  correct  one, 
I  apprehend  it  to  be  clear,  that  no  objection  can  be  made  from  the  time 
at  which  the  information  is  obtained  upon  which  the  proof  is  given.  In  the 
two  last  cited  cases,  it  is  obvious  that  the  witness  was  called  upon  to  pro- 
nounce an  opinion  in  the  midst  of  the  trial,  without  any  preparation  before. 

I  come  now  to  consider  whether  the  witness  in  this  case  had  any  legitimate 
means  of  knowledge  to  authorize  the  question,  the  answer  to  which  was 
rejected. 

It  has  been  said,  that  the  specimens  selected  may  have  been  garbled  and 
fallacious,  "  calculated  to  serve  the  purpose  of  the  party  producing  them,  and 
therefore  not  exhibiting  a  fair  specimen  of  the  general  character  of  the  hand- 
writing." And  this,  it  will  be  recollected,  is  the  second  usual  objection  to  the 
admissibility  of  the  comparison  of  handwriting.  {Douglas,  C.  J.  in  Burr  v. 
Harper*)  The  first  having  been  before  noticed,  I  have  before  endeavoured 
to  explain  why,  in  my  opinion,  the  objection  arising  from  such  comparison 
was  not  applicable  in  fact  to  this  case.  Supposing,  however,  for  the  present 
purpose  that  it  is,  I  cannot  perceive  how  it  can  be  affirmed  that  this  was  a 
partial  selection  by  those  who  wished  to  use  the  papers.  The  selection  was 
not  depending  upon  their  power  merely.  The  whole  was  subjected  to  the 
answer  of  the  witness.  The  papers  produced  might  all  have  been  admitted 
to  be  of  his  handwriting,  or  one-half,  or  any  other  portion  of  them,  or  all 
might  have  been  denied.  When  the  papers  were  so  admitted,  was  there  not 
tlien  some  proof  that  they  were  of  the  witness's  handwriting  ?     And,  if  so, 

(a)  Peake  N.  P.  C.  20,  n.  (c)  2  Stark.  375,  n.  (x),  2d  edit. 

(6)  Bull.  N.  P.  236.  id)  lb.  R.  &  M.  141. 
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Kin^t  Bench,    liow  can  the  case  difTef  in  kind,  though  it  may  in  amount  or  degree  of  proof, 

^^v^**^        from  the  perusal  or  reperusal  of  a  couple  of  letters  written,  the  one  ten,  the 

^*  other  five  years  before  ?     Why  may  the  witness  give  an  opinion  of  any  per- 

MoDD         ^°*B  handwriting  from  a  study  of  such  letters  ?     Because  the  writer  has  in 

V*  some  manner  authenticated  them  to  be  his.     Why  might  the  witness  have 

SvcsEBMORv.  i^^Q  asked  the  proposed  question  in  this  instance  ?  Because  the  witness  had 
sworn  that  the  papers  were  of  his  handwriting.  In  each  case  it  is  from  the 
venual  of  papers  (and  perusal  on/y)  that  the  knowledge  is  acquired.  In  each 
case  there  is  tome  proof  that  the  papers  to  be  perused  in  order  to  form  a 
judgment  are  those  of  the  parties  respectively,  respecting  whose  handwriting 
in  the  particular  case  the  question  and  inquiry  arise.  To  which  of  the  two 
species  of  proof  preference  should  be  given,  is  a  matter,  upon  which  opinions 
may  vary,  and  foreign  to  the  present  purpose.  The  only  question,  as  it 
seems  to  me,  is,  whether  in  both  cases  there  is  not  some. 

When  speaking  of  the  facts  necessary  to  introduce  knowledge  of  hand- 
writing, not  from  actiuil  inspection,  but  from  correspondence,  I  adverted  to 
an  expression  in  frequent  use,  and  which  indeed  has  almost  gone  into  the 
currency  of  a  proverb  upon  this  subject, — that  the  letter  or  letters  "  mtui 
have  been  acted  upon."  If,  however,  by  this  expression  it  be  meant  to  imply  that 
any  business  must  be  transacted,  or  in  any  sense  of  the  words  act  done^  the 
observation  is  without  foundation,  for  nothing  of  the  sort  is  necessary.  This 
was  expressly  decided  by  Holroj/df  J.,  to  the  value  and  weight  of  whose 
opinion  I  have  given  my  unnecessary,  though  sincere,  testimonial.  Any 
thing,  I  presume,  from  which  the  identity  of  the  writer  is  established,  may  ^ 
suffice.  If  then  from  such  proof,  whence  a  reasonable  inference  may  arise, 
that  the  letter  or  signature  is  by  such  or  such  a  person,  an  opinion  of  his 
handwriting  may  be  given,  the  question  recurs  whether  there  be  not  some 
foundation  for  opinion  where  the  party  has,  upon  his  oath,  declared  that  the 
papers  perused  by  the  witness  were  written  by  himself.  That  no  person  has 
hitherto  been  allowed  to  speak  of  his  belief  of  handwriiing,  except  he  has 
acquired  his  knowledge  by  one  or  other  of  the  prevalent  methods  (having 
seen  the  party  write  or  received  writing  from  him)  may  doubtless  be  true ; 
but  it  is,  I  fear,  but  an  imperfect  solution  of  the  present  difficulty.  May  not 
the  answer  be,  that  the  case  is  new  ?  In  truth,  has  it  ever  arisen  before  ?  If 
not,  we  are  called  upon,  as  in  the  various  and  evei  -varying  combinations  of 
human  affiiirs  continually  does  and  must  occur,  to  apply,  as  well  as  we  can, 
the  principles  and  analogies,  having  the  nearest  and  most  direct  affinity  to  the 
subject,  to  this  fresh  question.  It  is  hardly  necessary  for  me  to  observe,  that 
the  view  which  I  have  taken  of  this  case  secures  me  from  touching  at  all 
upon  the  authority  of  the  recent  decision  of  this  Court  in  Doe  v.  Newton  (a), 
and  of  the  Exchequer  in  Griffith  v.  Williams  (6) ;  I  quite  accede  to  the  pro- 
priety of  rejecting  the  evidence  tendered  in  the  former  case,  and  of  the  line 
of  distinction  established  in  the  latter.  It  is  still  less  necessary,  after  what  has 
been  observed,  but,  at  the  hazard  of  repetition,  I  am  desirous  to  avoid  the 
possibility  of  all  misconception  to  say,  that  I  have  throughout  assumed  the 
rule  with  respect  to  the  comparison  of  handwriting  to  be  perfectly  fixed  and 
established.  Whether,  after  all  that  has  been  said  and  written  against  the 
comparison  of  handwriting,  opinion  and  belief  are  not  virtually  formed  in  a 

(a)  Ante,  403,  (b)  1C.&  J,47. 
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great  variety  of  instances  upon  comparison,  and  that  not  of  the  most  satis-    King*t  BmiA, 
factory  kind,  is  another  question.   The  rule  I  find  absolutely  settled,  and  that        v^v^ 
is  enough  for  me.     If  by  argument,  or  upon  further  consideration,  I  could  ^o* 

have  been  satisfied  that  the  rule  would  have  been  infiringed  upon  by  the  ad-         Mudd 
mission  of  this  evidence,  my  task  would  have  been  easy,  and  a  conclusion    ^      v. 
speedily  arrived  at.  It  is  precisely  because,  as  it  seems  to  me,  the  admission 
of  this  evidence  would  have  been  according  to  and  in  pursuance  of  the  rule, 
I  think  the  rejection  improper. 

Whether  the  objection  was  worth  the  making  when  the  value  of  the  evi- 
dence is  considered,  I  will  not  undertake  to  say;  but  the  question  has  arisen 
and  must  be  disposed  of.  If  it  should  be  thought  so,  this  only  resembles 
another  instance  not  unconnected  with  it,  (Goodtitle  v.  Braham  (a),  Carey  v. 
Piit(b),  Rex  v.  Cator{c)t  Gumey  v.  Langlandt  (cf),)  the  opinion  of  an  expert 
upon  the  genuineness  of  handwriting;  where  the  difference  of  opinion 
upon  the  admissibility  of  the  evidence  has  been  much  greater  than  the 
importance  which,  by  universal  consent,  ought  to  be  attributed  to  it  if 
received. 

That  the  present  case  is,  in  its  precise  circumstances,  new,  must,  I 
presume,  be  admitted.  Such  an  occurrence,  however,  must,  perhaps^  from 
the  nature  of  things,  be  deemed  unavoidable.  The  saying  of  Lord  Mans* 
Jield(e\  when  pressed  by  some  citations  from  them,  "  That  he  did  not  now 
sit  to  receive  rules  of  evidence  from  Siderfin  and  Keble^**  may  possibly  be 
considered  as  rather  bold,  but  I  have  no  doubt  that  it  was  a  true  one  of  Lord 
Kenyan  f  Keeling  v»  Ball^f),  in  deciding  a  fresh  point  of  evidence,  "  That  it  is 
the  business  of  courts  of  justice  to  apply  the  general  principles  of  the  law  to 
new  cases  as  they  arise." 

Upon  the  whole,  with  sincere  respect  for  the  contrary  opinions,  I  think  the 
evidence  was  improperly  rejected,  and  that  there  ought  to  be  a  new  trial. 

Patteson,  J. — In  this  case  one  of  the  attesting  witnesses  to  a  will  having 
been  called,  and  having  sworn  to  the  publication  and  his  own  signature, 
twenty  documents  were  put  into  his  hand  in  cross-examination,  all  of  which 
he  swore  to  have  his  signature.  None  of  these  documents  were  used  as  evi- 
dence in  the  cause,  nor  could  have  been,  unless  with  reference  to  the  hand- 
writing of  this  witness^  or  as  regards  two  of  them,  for  the  purpose  of  contra- 
diction, those  being  the  witnesses'  depositions  in  the  Ecclesiastical  Court. 
The  twenty  documents  had  been  previously  shewn  to  an  inspector  from  the 
Bank  of  England,  and  af^er  the  examination  of  the  witness,  were  again  sub- 
mitted to  the  same  person.  The  cause  was  not  concluded  on  that  day,  and 
the  next  day  the  inspector  was  placed  in  the  witness  box  for  the  purpose  of 
swearing  to  his  belief  that  the  signature  of  the  attesting  witness  to  the  will  was 
not  the  handwriting  of  the  witness  who  had  been  examined  the  day  before. 
He  was  asked  how  he  had  acquired  a  knowledge  of  the  handwriting  of  the 
witness,  when  he  stated  it  to  be  in  the  numner  above-mentioned,  and  none 
other.  The  learned  judge  rejected  his  testimony;  and  the  question  is, 
whether  he  was  right  in  so  doing  ? 

All  evidence  of  handwriting,  except  where  the  witness  sees  the  document 

(a)  4  T.  R.  497.  (d)  6  B.  &  A.  330. 

(6)  Peake's  Add.  Cat.  130.  (•)  1  W.  Bl.  366. 

(r)  4  Eip.  117.  (/)  Peake*s  Add.  Cu.  89. 
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written,  is,  in  iti  nature,  ocnoporison.  It  is  the  belief  which  a  witness  enter- 
tains upon  comparing  the  writing  in  question  with  an  exemplar  in  his  mind 
derived  from  some  previous  knowledge.  That  knowledge  may  have  been 
acquired  either  by  seeing  the  party  write*  in  which  case  it  will  be  stronger 
or  weaker,  according  to  the  number  <^  times,  and  the  periods,  and  other 
drenmstanoes,  under  which  the  witness  has  seen  the  party  write ;  but  it  will 
be  sufficient  knowledge  to  admit  the  evidence  of  the  witness  (however  little 
weight  may  be  attached  to  it  in  such  esses)  even  if  he  has  seen  him  write 
but  once,  and  then  merely  signing  his  surname ;  {Gmrrdh  v.  Jlejumd€r(a)f 
Powell  V.  Ford  (6),  Lewu  v.  Sapio  (c) ;)  or  the  knowledge  may  have  been 
acquired  by  the  witness  having  seen  letters  or  other  documents,  professing 
to  be  the  handwriting  of  the  party,  and  having  afterwards  communicated 
personally  with  the  party  upon  the  contents  of  those  letters  or  documents, 
or  having  otherwise  acted  upon  them  by  written  answers,  producing  further 
correspondence  or  acquiescence  by  the  party  in  some  matter  to  which  they 
relate,  or  by  the  witness  transacting  with  the  party  some  business  to  whidi 
they  relate,  or  by  any  other  mode  of  communication  between  the  party  and 
the  witness,  which,  in  the  ordinary  course  of  the  transactions  <^  life,  indmys 
a  reasonable  presumption  that  the  letters  or  documents  were  the  handwritii^ 
of  the  party ;  Lord  Itrrtn  v.  Skvrlc^  (d),  JBatf.  Ifm  Priu$,  236,  Carey  v.  Piii  («> 
Thorpe  v.  Giibmme  (/),  Harringion  v.  Fry  (g),  evidence  of  the  identity  of  Ae 
party  being,  of  course,  added  aliunde,  if  the  witness  be  not  personally  ac« 
quainted  with  him.  These  are  the  only  modes  of  acquiring  a  knowledge  of 
handwriting,  which  have  hitherto,  as  fiur  as  I  have  been  able  to  discover  in  onr 
law,  been  considered  sufficient  to  entitle  a  witness  to  vpeak  as  to  his  belief  in 
a  question  of  handwriting.  In  both,  the  witness  acquires  his  knowledge  by  his 
own  observation  upon  facts  coming  under  his  own  eye,  and  as  to  whidi  he 
does  not  rely  on  the  information  of  others,  and  the  knowJedge  is  usnaUy, 
and  especially  in  the  htter  mode,  acquired  incidentally,  and,  if  I  may  so  say, 
unintentionally,  without  reference  to  any  particular  object,  person,  or  docu- 
ment A  third  mode  is  now  sought  to  be  introduced,  namely,  by  satisfying 
the  witness,  by  some  in&rmation  or  evidence,  that  a  number  of  piqwrs  are  in 
the  handwriting  of  the  party,  and  then  desiring  him  to  study  those  papers, 
so  as  to  acquire  a  knowledge  of  the  handwriting,  and  fix  an  exemplar  in  his 
mind,  and  afterwards  putting  into  his  hand  the  writing  in  questiooy  and 
asking  his  belief  respecting  it ;  or  by  merely  putting  certain  papers  into  the 
witness's  hands,  without  telling  him  who  wrote  them,  and  desiring  him  to 
study  them,  and  acquire  a  knowledge  of  the  handwriting,  and  afterwards 
showing  him  the  writing  in  question,  and  asking  his  belief  whether  they  axe 
written  by  the  same  person,  and  calling  evidence  to  prove  to  He  jury  that 
the  former  are  the  handwriting  of  the  party,  which,  perhiqis,  may  be  ooo- 
sidered  as  the  same  process  in  effect,  expressed  in  other  wwds. 

The  very  foundation  of  this  mode  is  the  establishment  of  the  fact,  that  the 
papers,  from  studying  which  the  witness  is  to  acquire  his  knowledge,  are  the 
handwriting  of  the  party.  Now,  that  fact  must  be  established  either  by  the 
acknowledgment  of  the  party,  or  by  the  information  of  third  persons. 


(«)4I 
(6)  2  Si 
(OM. 


t  Esp.  37. 
t  Stark.  N.  P.  C. 
,  &  M.  39. 
(d)  Fitt.  196. 


164. 


(e)  Petke  Add.  Cum,  130. 
(/)  2  C.  &  P.  21. 
(g)  1  R.  &  M«  90. 
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Assuming  the  witness  to  be  the  only  person  to  be  satisfied  of  the  fact,  it    King*t  Btndi. 
is  obvious  that  the  acknowledgment  of  the  party,  if  the  witness  be  called  to        '>^\^J 
affirm  the  handwriting,  would  be  a  most  unsafe  ground  on  which  to  act,  and  ^' 

was  so  considered  by  Lord  Kenyan^  in  Stranger  v.  Searle  (a) ;  and  if  the  wit-         Mddd 
ness  be  called  to  disaffirm  the  handwriting,  the  acknowledgment  of  the  party,  v. 

unless  he  be  a  party  to  the  suit,  ought  not  to  bind  the  litigants  ;  and  if  he  be  a 
party  to  the  suit,  it  may  fairly  be  urged  that  the  case  would  come  within  the 
second  mode  of  acquiring  knowledge  above  suggested,  namely,  by  a  direct 
communication  with  the  party.  The  other  modes  of  satisfying  the  witness, 
viz.  by  the  information  of  third  persons,  is  equally  open  to  objections,  as  it 
must  be  given  behind  the  back  of  one  or  both  of  the  litigant  parties,  and 
would  be  obviously  most  unsafe  and  unfair.  The  jury,  therefore,  must  be 
satisfied  of  the  fact.  Now  that  must  be  by  evidence,  and  will  raise  a  number 
of  collateral  issues  foreign  to  those  on  the  record,  and  for  which  one  of  the 
litigants  must  of  necessity  be  wholly  unprepared,  in  addition  to  the  danger  of 
unfair  selection  by  the  other  litigant,  who  produces  the  papers.  I  need 
hardly  advert  to  the  great  inconvenience  and  waste  of  time  which  will  be  in- 
curred by  such  a  wide  range  of  collateral  matter,  nor  to  the  observation, 
that  the  proof  of  the  papers  in  those  collateral  issues  might  be  by  calling  a 
witness  who  had  acquired  his  knowledge  of  the  handwriting  in  the  very  same 
way,  from  other  papers,  which  would  equally  require  to  be  proved,  and  so  it 
is  obvious  that  the  same  process  as  is  now  attempted  might  be  repeated  ad 
infinitum,  and  lead  to  no  conclusion.  But  if  the  proof  of  the  papers  in  those 
collateral  issues  be  by  calling  witnesses  who  have  acquired  their  knowledge 
of  the  handwriting  by  either  of  the  two  modes,  which  I  consider  to  be  the 
only  legitimate  modes,  those  witnesses  must,  from  the  nature  of  their  evi- 
dence, be  much  more  competent  to  form  an  opinion  as  to  the  handwriting  in 
question  in  the  cause,  than  the  witness  whose  evidence  is  proposed  to  be  in- 
troduced by  such  a  process.  And,  af^er  all,  when  that  evidence  is  intro- 
duced, what  is  it  but  a  comparison  of  handwriting  ? 

Now  a  direct  comparison  of  handwriting  by  a  wiiness  has  been,  with  the 
exception  of  one  or  two  supposed  cases,  uniformly  rejected,  and  it  is  only  in 
very  recent  times  that  a  Jury  has  been  allowed  to  institute  such  a  direct  com- 
parison, and  even  that  has  been  confined  to  a  comparison  between  docu- 
ments proved  and  given  in  evidence  in  the  cause,  being  relevant  to  the  issues 
raised  on  the  record,  and  which,  being  before  the  jury,  it  is  hardly  possible 
to  prevent  a  comparison  being  instituted ;  Griffith  v.  WUUama  (6),  SoUla  v. 
Yarrow  {c)i  Rex  v.  Morgan  (d),  AUport  v.  Meek{e\  Bromage  v,  Rice(f). 
One  authority  to  the  contrary  is  to  be  found  in  AlU$brook  v.  Eoach  {g).  But 
th»  Court  recently,  in  the  case  of  Dae  v.  Newton  (A),  has  expressly  deter- 
mined, that  documents  irrelevant  to  the  issues  on  the  record  shall  not  be 
received  in  evidence  at  the  trial,  in  order  to  enable  a  jury  to  institute  such  a 
comparison,  much  less  can  it  be  permitted  to  introduce  them  in  order  to 
enable  a  witness  to  do  so. 

I  know  that  it  is  thought  by  many  persons,  that  direct  comparison  of 
handwriting  is  more  satisfactory  than  I  am  disposed  to  consider  it.     In  a 

(a)  1  Esp.  14.  (e)  4  C  &  P.  267. 

(6)  1  C.  &  J.  47.  (/)  7  C.  &  P.  648. 

(0  1  M.  &  R.  133.  (i)  1  £sp.  351. 

(d)  1  M.  &  R.  134,  in  note.  W  Ante,  403. 
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King'i  Bench,  work  of  great  merit  (a),  there  is  this  passage,  '*  It  cannot,  however,  be  de- 
^^''^  nied,  that,  abstractedly,  a  witness  is  more  likely  to  form  a  correct  judgment 
^'  as  to  the  identity  of  handwriting,  by  comparing  it  critically  and  minutely 

MuDD  with  a  fair  and  genuine  specimen  of  the  party's  handwriting,  than  he  would 
be  able  to  make  by  comparing  what  he  sees  with  the  faint  impression  made, 
by  having  seen  the  party  write  but  once,  and  then  perhaps  under  circum- 
stances which  did  not  awaken  his  attention.'*  I  agree  to  that  passage  in  its 
very  words.  There  the  weakest  possible  degree  of  knowledge  which  can 
arise  from  seeing  a  person  write,  is  contrasted  with  the  strongest  possible 
degree  which  can  arise  from  a  direct  comparison,  and  it  is  assumed  that  the 
specimens  are  fair,  and  satisfactorily  proved,  which,  I  will  venture  to  say, 
they  will  not  be  in  one  case  in  an  hundred.  But  generally  I  am  of  opinion, 
that  the  comparison,  even  of  an  admitted  fair  specimen  with  a  disputed 
writing,  is  far  from  satisfactory.  Nothing  can  be  more  fanciful  than  the 
opinions  persons  are  apt  to  form  from  such  comparison,  some  dwelling  on 
the  general  character,  some  on  the  peculiar  turn  of  a  particular  letter,  and 
other  minute  circumstances  of  similitude  or  discrepancy,  which  every  man 
in  his  own  experience  must  know  may  arise  from  the  different  pen  or  ink, 
or  haste,  or  deliberation,  with  which  the  same  person  writes  at  different 
times.  To  my  mind,  I  confess,  the  knowledge  of  the  general  character  of 
any  person's  writing,  which  a  witness  has  acquired  incidentally  and  unin- 
tentionally, under  no  circumstances  of  bias  or  suspicion,  is  far  more  satis- 
factory than  the  most  elaborate  comparison  of  even  an  experienced  person, 
called  by  one  side  or  the  other,  with  a  particular  object. 

I  find  no  express  authority  that  direct  comparison  of  handwriting  ia  ad- 
missible in  evidence,  but  many  to  the  contrary.  It  is,  indeed,  said  by  P«m- 
berton,  Serjt.  in  The  Seven  Bishops*  case  (6),  *<  That  in  every  petty  cause,  where 
it  depends  upon  comparison  of  hands,  they  used  to  bring  some  of  the  party's 
handwriting,  which  may  be  sworn  to,  to  be  the  party's  own  hand,  and  then  it 
is  to  be  compared  in  Court  with  what  is  endeavoured  to  be  proved ;  and 
upon  comparing  them  together  in  Court,  the  jury  may  look  upon  it  and  see 
if  it  be  right;"  and  he  was  arguing  against  any  such  comparison  in  a  criminal 
case.  If  such  was  the  practice,  it  has  long  ceased  to  be  so,  and  the  distinc- 
tion between  civil  and  criminal  cases,  as  to  rules  of  evidence,  is  no  longer 
recognized.  However,  on  looking  to  the  report  of  The  Seven  Bishops'  ca«f, 
it  is  plain  that  no  question  of  direct  comparison  arose,  the  question  really  was, 
whether  witnesses  who  had  never  seen  the  parties  write,  but  had  seen 
writings  supposed  to  be  theirs,  were  admissible  ?  The  Court  constantly  said 
they  were  not,  and  compelled  the  crown  to  prove  the  writing  by  other  evi- 
dence, and  accordingly  an  admission  by  all  the  defendants  of  their  signatures 
to  the  alleged  libel  was  proved.  So  in  Algernon  Sidney's  case  (c),  no  evi- 
dence of  direct  comparison  of  handwriting  was  given,  and  some  of  the  wit- 
nesses swore  that  they  had  seen  him  write  ((/).  Yet  in  the  bill  for  reversing 
his  attainder,  it  is  stated,  that  he  was  convicted  by  illegal  evidence  of  com- 
parison, which,  so  far  as  it  goes,  shews  that  such  comparison  was  not  at  that 
time  considered  to  be  legitimate  evidence. 

Comparison  of  handwriting  has,  indeed,  been  allowed  in  the  proof  of  very 

(a)  Stark,  vol.  ii.  p.  376,  2Dd  edit  (c)  9  How.  St.  Trials,  818. 

(b)  12  How.  State  Trials,  297.  \d)  p.  854. 


TRINITY  TERM.  1837. 


421 


ancient  documents^  wliere^  from  lapse  of  time,  no  living  person  could  have 
any  knowledge  of  the  handwriting  from  his  own  observation,  as  in  Roe  v. 
Rowlings  (a),  Aloreroood  v.  IVood  (6),  Taylor  v.  Cook(c),  Doe  v.  Tarvtr{d)  ; 
but  this  has  been  allowed  from  absolute  necessity  and  the  impossibility  of 
better  evidence  being  adduced.  Direct  comparison  by  a  witness  was  ex- 
pressly rejected  by  Lord  Kenyan  in  Stranger  v.  Searle  (f),  and  by  Lord  Ten- 
terden  in  Clermont  v.  TulUdge(/) ;  and  it  was  conceded  in  argument  at  the  bar 
in  the  present  case,  that  the  uniform  practice  in  the  Courts  for  many  years 
has  been  not  to  receive  such  evidence.  In  the  case  of  Burr  v.  Harper  {g\ 
Dallas^  C.  J.  allowed  what  I  consider  to  have  been  comparison  of  hand- 
writing, and  I  do  not  think  that  decision  right :  it  was  never  brought  under 
review,  because  the  verdict  was  against  the  party  in  whose  favour  it  was 
made.  I  do  not,  under  these  circumstances,  feel  that  I  am  obliged  by  au- 
thorities to  admit  of  any  mode  of  acquiring  a  knowledge  of  handwriting, 
except  the  two  above  suggested ;  and  for  the  reasons  already  stated,  I  am  of 
opinion  that  no  other  mode  ought  to  be  introduced,  and  that  the  learned 
judge  was  right  in  rejecting  the  evidence. 

Lord  Denman,  C.  J. — A  person  whose  name  appears  as  an  attesting  wit- 
ness to  a  will,  is  called  by  the  defendant  at  the  trial,  and  swears  that  he 
attested  the  will  and  saw  the  testator  execute  it.  The  plaintiff's  case  is,  that 
the  will  was  not  genuine,  imputing  fraud,  if  not  conspiracy,  to  some  of  the 
parties  concerned.  To  this  attesting  witness  he  professes  not  to  impute 
perjury,  nor  participation  in  the  fraud;  his  theory  is,  that  the  witness 
attested  some  paper,  and  believes  the  will  produced  to  have  been  that  paper ; 
but  the  defendant  says  that  the  witness  was  herein  deceived,  that  the  paper 
which  he  signed  was  not  the  will,  though  he  thought  so,  and  that  the  will 
produced  with  his  name  was  never  seen  by  him  before.  In  connection  with 
other  facts  from  which  he  draws  this  inference,  he  proves  by  the  same  wit- 
ness many  of  the  genuine  signatures  of  that  witness,  and  then  calls  a  second 
witness,  who,  obtaining  from  these  an  acquaintance  uith  the  character  of  the 
attesting  wiaiess's  handwriting,  is  to  be  called  upon  afterwards  to  pronounce 
an  opinion  whether  the  attestation  to  the  will  is  in  the  same  person's  hand- 
writing ;  that  is,  he  is  expected  to  give  in  substance  the  following  testimony  : 
''  I  have  gained  a  knowledge  of  the  handwriting  of  A,  from  examining  all 
the  proved  signatures,  and  I  am  of  opinion  that  the  signature  to  the  will  is 
not  of  the  same  character  of  handwriting  :"  from  which,  among  other  things, 
the  jury  were  required  to  conclude  that  the  will  was  not  in  fact  attested  by 
A.  The  effect  of  this  evidence  is  not  under  consideration.  When  the  wit- 
ness, with  unimpeached  character  and  unimpaired  intellect,  came  to  swear 
positively  to  facts  on  which  mistake  was  scarcely  possible,  and  to  that  hand- 
writing with  which  no  living  person  could  be  so  conversant  as  himself,  one 
can  hardly  imagine  any  position  of  the  cause  in  which  any  matter  of  opi- 
nion could  afford  a  formidable  contradiction  to  this  direct  proof.  In  the 
present  case,  however,  such  a  state  of  things  doubtless  existed,  for  the 
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(6)  14  East.  327. 
(c)  8  Price,  660. 
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JCif^'i  Bench,    learned  and  able  counael  for  the  defendant  took  the  objection,  and  we  are 
^-'v^^        bound  to  consider  whether,  as  a  matter  of  strict  law,  the  plaintiff  had  a  right 
I^*  to  ky  before  the  jury  the  evidence  that  was  withbolden  from  them. 

MuDD  ^n  the  first  place  I  think  it  was  not  contended  at  the  bar  that  evidence  of 

V*  opinion  on  this  subject  was  not  receivable,  though  in  opposition  to  a  positive 

statement  of  fact ;  and  indeed,  however  specious  at  first  sight,  such  an  argu- 
ment could  not  be  roaintaiued  a  moment.  There  is  nothing  binding  in  the 
most  positive  assertions  of  the  most  knowing  witness ;  they  may  be  untrue 
from  ill  intention  or  mistake ;  and  if  untrue,  the  party  interested  should  be 
allowed  to  offer  evidence  that  they  are  so,  which  may  consist  of  a  variety  of 
circumstances,  including  the  character  of  handwriting.  Suppose,  exempli 
gratid,  a  man  to  have  sworn  that  he  saw  a  party  sign  and  execute  a  bond  ; 
the  evidence  of  all  who  were  best  acquainted  with  that  party's  writing,  that 
the  signature  was  not  in  their  opinion  his,  would  surely  be  admissible. 

Taking  it  then  as  clear  that  the  undeniable  peculiarities  of  this  case  do  not 
preclude  evidence  of  opinion  as  to  the  handwriting,  the  only  question  is, 
whether  the  witness  caUed  to  pronounce  one  had  sufficient  materials  for 
forming  one,  to  be  admissible  for  that  purpose ;  and  he  appears  to  stand  in 
exactly  the  same  situation  as  he  would  have  done  if  called  to  speak  of  the 
handwriting  of  a  party  to  the  suit,  whether  for  or  against  the  genuineness  of 
the  document.  He  may  have  been  called  for  the  plaintiff  to  prove  the 
defendant's  signature  to  a  bill  or  bond.  He  did  not  see  him  sign  it,  nor  has 
he  ever  seen  him  write ;  but  this  is  confessedly  immaterial  if  he  has  had 
other  adequate  means  of  obtaining  a  knowledge  of  his  hand  (a).  Such  is  the 
rule,  as  Mr.  StarMt  understands  it,  not  in  terms  warranted  by  the  page  of 
Bullers  Nisi  Prius(b),  cited  in  his  note,  but  fairly  resulting  from  the  prac- 
tice. 

Within  what  narrower  limits  can  the  line  be  drawn  ?  The  letters  forming 
one  side  of  a  correspondence  do  not  prove  the  handwriting,  because  ad- 
dressed to  a  particular  person  ;  that  person's  evidence  may  be  requisite  to 
shew  that  J,  had  in  some  way  recognised  the  letters  bearing  J,*8  signature, 
and  was  therefore  probably  the  individual  who  wrote  them  ;  but  this  is  quite 
different  from  a  knowledge  of  the  handwriting,  whether  they  proceeded  from 
A,  or  any  other.  The  clerk  who  constantly  read  the  letters,  and  the  broker 
who  was  ever  consulted  upon  them,  is  as  competent  to  judge  whether  another 
signature  is  that  of  the  writer  of  the  letters,  as  the  merchant  to  whom  they 
were  addressed.  The  servant  who  has  habitually  carried  letters  addressed  by 
me  to  others,  has  an  opportunity  of  obtaining  a  knowledge  of  my  writing, 
though  he  never  saw  me  write,  or  received  a  letter  from  me. 

In  a  nisi  prius  case,  Smith  v.  Sainsbury  (c),  it  was  necessary  to  prove  the 
handwriting  of  an  attesting  witness ;  the  defendant's  attorney  was  sworn, 
and  said  that  he  believed  he  knew  the  handwriting,  for  he  had  seen  the  same 
signature  to  an  affidavit  used  by  the  plaintiff's  counsel  at  an  earlier  stage  of 
the  cause.  Parkf  J.  overruled  an  objection  to  the  evidence,  observing,  '*  If 
it  was  a  mere  comparison  of  handwriting  it  would  not  do ;  but  it  is  not  so  ; 
the  witness  says  he  took  notice  of  the  signature,  and  in  his  mind  formed  an 
opinion  which  enables  him  to  swear  to  his  belief.  I  have  no  doubt  that  it 
is  evidence." 

(a)  2  Stark.  372,  2d  edit  (6)  Bui.  N.  P.  236.  (c)  5  C.  &  P.  196. 
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In  ancient  documents  knowledge  of  an  ofRcer's  handwriting  is  frequently    King*t  Bench. 
obtained  by  an  observatioo  of  his  signature  to  papers  which  he  would  be        ^^v^ 
called  upon  officially  to  sign,  and  a  witness  speaking  from  that  knowledge  ^' 

nay  give  an  opinion  whether  any  particular  writing  was  made  by  the  same        Mvdd 
person.    The  process  is  therefore  recognised  as  one  which  may  enable  one 
man  to  form  a  competent  opinion  as  to  the  writing  of  another. 

Pausing  here  for  a  moment,  I  must  fairiy  say  that  I  think  the  syllogism 
complete.  Opinion  is  evidence  of  handwriting  where  it  is  founded  on  know- 
ledge obtained  tma  inspection  of  documents  proved  to  be  written  by  the 
same  party.  The  opinion  tendered  here  was  founded  on  such  knowledge. 
If,  however,  any  rule  excluding  such  evidence  had  been  promulgated  by  com- 
petent autbority,  I  should  at  once  have  yielded  my  own  views.  I  find  no 
such  rule  laid  down,  nor  can  I  deduce  one  from  the  mere  circumstance  that 
opinion  of  handwriting  has  hitherto  been  formed  on  other  means  of  forming 
one.  The  consequences  of  excluding  knowledge  so  obtained  may  be  in  the 
highest  degree  injurious  to  the  interests  of  truth.  Suppose,  for  example, 
that  instead  of  Lord  Eidon  (a)  some  person  of  very  inferior  rank  had  ap« 
peared  t6  be  the  attesting  witness  that  he  was  dead  at  the  time  of  the  trial ; 
that  conspirators  who  forged  the  deed  had  been  entirely  unacquainted  with 
lus  mode  of  writing.  The  production  of  the  instrument,  and  a  perjured  oath 
that  he  in  fact  attested,  would  set  up  the  forgery ;  a  clear  knowledge  of  tlie 
character  of  this  man's  writing  would  at  once  defeat  the  fraud.  But  the 
means  of  obtaining  such  knowledge  might  be  unattainable  from  any  one  who 
had  either  seen  him  write  or  held  any  correspondence  with  him.  From 
documents  satisfactorily  proved  to  have  been  written  by  the  witness,  possibly 
never  heard  of  till  the  eve  of  the  trial,  complete  demonstration  might  be 
obtained.  Similar  evidence  proving  the  genuineness  of  a  disputed  attes- 
tation might  save  the  life  of  a  person  accused  of  forgery.  I  adopt,  there- 
fore, the  rule  in  Mr.  Siarlne't  work,  which  I  think  as  important  as  it  is 
intelligible. 

No  single  authority  cited  in  opposition  to  the  rule  was  applicable  to  this 
point,  or  rather  was  favourable  to  the  defendant's  argument.  Lord  Ferrers 
V.  Shirley  (jb)^  if  it  proves  any  thing,  is  against  him,  for  there  the  Court  would 
have  received  evidence  of  a  witness's  opinion  on  the  handwriting  to  an 
attestation,  if  the  papers  on  which  the  opinion  was  founded  had  been  traced 
to  the  attesting  witness.  It  was  the  proof  of  identity  that  failed.  Stranger 
yr.  Stark {c)  was  before  Ijot^  Kenyan  in  \79S.  The  defence  to  an  action 
brought  on  the  acceptance  of  a  bill,  was  forgery  of  the  supposed  acceptor's 
name.  The  usual  evidence  of  belief  having  been  given  by  the  plaintiff,  the 
defendant  produced  other  writings  as  his,  for  the  purpose  of  comparing  them 
with  the  bill  sued  on.  The  objection  here  taken  was  a  preliminary  one,  that 
**  it  did  not  appear  which  was  the  real  handwriting  of  the  defendant ;  those 
bills,  or  those  upon  which  the  action  was  brought,  both  being  proved  by 
witnesses,  and  that  it  was  besides  judging  from  a  comparison  of  hands." 
The  reporter  says.  Lord  Kenyan  "  ruled  that  the  witness  should  not  be 
allowed  to  decide  on  such  comparison  of  hands."  This  ruling  appears 
correct  on  both  grounds,  but  it  does  not  touch  our  present  argument ;  for 
here  the  other  documents  were  proved  genuine  by  the  witness  himself,  and 

(a)  See  Eaglelon  ▼.  KingtUtnt,  8  Ves.  476  ;  (6)  Fitzg.  195. 

Mnu,  p.  411.  (c)  1  £sp.  14. 
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the  inference  was  not  sought  to  be  drawn  from  comparing  the  papers,  but 
from  enabling  another  witness  to  obtain  a  knowledge  of  the  handwriting 
from  the  papers  so  proved,  and  then  apply  it  to  the  paper  in  dispute.  There 
was  however  in  that  case  a  direct  tender  of  evidence  of  opinion  so  formed, 
for  the  defendant's  counsel  then  observed,  that  the  witness  had  seen  the 
defendant  write  several  times ;  but  on  his  adding  that  this  was  when  the 
defendant  had  written  his  name  for  the  purpose  of  shewing  to  the  witness 
his  manner  of  writing,  Lord  Kenton  rejected  the  evidence,  **  as  the  defendant 
might  write  differently  from  his  common  mode  of  writing  his  name,  through 
design."  This  objection  scarcely  required  the  acuteness  of  that  great  judge, 
but  is  quite  foreign  to  the  present  discussion. 

In  Aiiesbrook  v.  Roach  (a),  a  similar  defence  was  made  after  the  usual 
evidence  of  belief,  and  apparently  for  the  purpose  of  strengthening  it. 
"  Another  witness  was  called  who  had  in  his  possession  five  bills  of  the 
defendant's,  which  had  been  proved  under  his  commission,  he  having  been  a 
bankrupt.  Upon  being  shewn  the  bill  upon  which  the  action  was  brought, 
he  said  he  did  not  think  the  acceptance  was  the  defendant's  handwriting." 
This  appears  precisely  similar  to  the  evidence  rejected  in  the  present  in- 
stance. The  reporter  adds,  "  Upon  comparing  these  bills  with  the  accept- 
ance of  the  bill  in  question,  they  were  evidently  dissimilar."  He  does  not 
say  by  whom  the  comparison  was  made  ;  we  must  take  this,  I  think,  to  have 
been  done  by  consent.  Then,  on  the  defendant's  part,  a  witness  who  had 
seen  dcifendant  write,  declared  his  belief  that  the  acceptance  was  not  in  his 
writing ;  then  the  counsel  offered  to  the  jury  several  other  bills,  admitted  to 
be  of  the  defendant's  writing,  and  desired  the  jury  to  compare  them — ^a  course 
which  was  objected  to,  but  allowed  by  Lord  Kenyon*  This  case  surely  does 
not  assist  the  plaintiff* 's  objection  here,  since  the  course  there  passed  unques- 
tioned, which  was  here  dedared  inadmissible ;  and  the  opinion  of  the  learned 
judge,  that  the  jury  might  compare  writings,  does  not  make  out  that  be 
would  have  excluded  opinion  founded  on  other  documents  proved  aliunde 
to  be  genuine. 

The  next  case  in  order  of  time,  which  never  fails  to  be  mentioned  when 
evidence  of  handwriting  is  debated,  Goodtitle  v.  Braham  (Jb),  furnishes  how- 
ever by  no  means  so  valuable  an  authority  as  we  might  expect  to  find  in  a 
trial  at  bar.  The  questionable  evidence  there  received  was  withdrawn  by  the 
Court  from  the  attention  of  the  jury,  and  shortly  after,  in  Carey  v.  Piii  (c). 
Lord  Kenyan  expressly  pronounced  it  inadmissible. 

Rex  V.  Caior  (d)  is  in  its  circumstances  very  near  the  present  case,  and 
though  only  a  nisi  prius  decision,  I  apprehend  that  it  has  always  been  con- 
sidered good  law.  The  defendant  was  tried  for  a  libel  said  to  be  written  in 
a  feigned  hand.  A  person  from  the  post-office,  supposed  to  be  skilful  in  the 
detection  of  forgeries,  was  asked  to  look  at  certain  writings  in  the  defend- 
ant's natural  hand,  and  then  at  the  libel,  and  give  his  opinion  whether  the 
libel  was  in  the  same  writing.  Hotham,  B.,  after  hearing  a  very  extended 
argument,  rejected  the  evidence.  If  this  witness  had  been  desired  to  look 
at  those  papers  the  day  before,  in  order  to  gain  acquaintance  with  the  cha- 
racter of  the  writing,  that  case  would  have  been  identical  with  the  present. 


(a)  1  Esp.  361. 

(b)  4  T.  R.  497. 


(c)  Peake  Add.  Ca&.  130. 

(d)  4  Esp.  117. 
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Can  this  difTerence  between  the  modes  of  questioning  the  witness  make  the 
evidence  receivable  in  one  case  and  not  in  the  other  ?  I  apprehend  that  it 
may. 

The  distinction  is  doubtless  very  subtle ;  and  in  practice  the  two  ope- 
rations of  the  mind  will  be  likely  to  run  into  each  other ;  but  there  is  an 
essential  difiference  between  casting  our  eye  at  the  same  moment  on  two 
objects  placed  before  us  in  order  to  judge  of  their  resemblance,  and  acquiring 
fiimiliarity  with  a  certain  character  of  handwriting,  in  order  to  judge  after- 
wards whether  a  document  bears  that  character.  Mr.  Starkie  thinks  the 
former  a  much  more  satisfactory  method ;  but  I  cannot  agree  with  his  remark. 
An  ingenious  forger  might  counterfeit  every  line  and  angle  so  correctly,  that 
to  a  common  eye  no  discrepancy  should  betray  itself;  and  yet  one  who  has 
an  intimate  knowledge  of  the  individual,  might  detect  a  striking  difference 
in  the  general  character  of  the  handwriting,  as  twins  may  present  no  ob- 
servable diversity  to  a  stranger,  and  yet  be  distinguished  at  a  glance  by  their 
parents.  Besides,  on  taking  a  witness's  opinion  on  such  a  point,  an  appeal 
seems  to  be  made  to  his  experience  and  skill,  while  the  mere  ocular  com- 
parison of  two  documents  in  juxta-position,  looks  like  a  mechanical  pro- 
ceeding, a  mere  act  of  measurement.  Whether  these  reasons  may  be  thought 
satisfactory  or  not,  there  can  be  no  doubt  that  in  former  times  the  law, 
while  it  daily  acted  on  opinion  derived  from  knowledge  of  the  character, 
regarded  comparison  of  hands  as  extremely  dangerous. 

The  legislature,  in  statute  \  W.  Sf  M.  c.  7,  (private)  declared  accordingly 
the  attainder  of  Algernon  Sidney  void  as  against  law,  because  {a)  the  jury 
were  directed  to  believe  the  writing  his,  by  comparing  it  with  other  writings 
of  his.  Mr.  Starkie  (b)  seems  to  think  this  recital  incorrect,  according  to 
our  present  notion  of  comparison  of  hands ;  and  so  it  certainly  is  if  the 
report  of  the  trial  in  the  State  Trials  is  faithful.  Whether  it  is  or  not  we 
have  no  means  of  deciding.  Jefferiu  is  charged  with  falsifying  these  reports 
in  some  instances ;  and  it  is  extraordinary  that  his  summing  up  omits  all 
mention  of  Sheypardt  the  first  of  the  three  witnesses  said  to  have  spoken  to 
the  prisoner's  writing  on  the  trial  (c).  None  of  the  numerous  pamphlets, 
however,  impute  to  the  report  any  misrepresentation  in  this  matter  of  law. 
On  the  other  hand,  when  the  act  for  reversing  Sidney's  attainder  passed,  the 
memory  was  green  of  the  atrocious  trial  which  produced  it,  and  the  foulness 
of  the  admitted  proceedings  rendered  all  exaggeration  or  misstatement  super- 
fluous. But,  at  any  rate,  the  act  is  a  legislative  declaration,  sanctioned,  as 
we  must  believe,  by  Somen  and  the  other  great  lawyers  then  in  office ;  that 
comparison  of  hands,  in  the  sense  in  which  they  understood  it,  was  not 
a  legitimate  mode  of  judging  of  handwriting;  and  though  there  may  be  a 
mistake  in  supposing  that  course  to  have  been  pursued  in  Sidney  s  trial,  no 
other  sense  can  be  assigned  to  the  words  of  the  statute,  but  that  which 
Mr.  Starkie  states  as  the  present  meaning  of  comparison  of  hands,  i.  e.  '<  an 
actual  comparison  of  two  writings  with  each  other,  in  order  to  ascertain 
whether  both  were  written  by  the  same  person  (6)."  Cases  to  this  effect  are 
collected  in  a  note  in  the  same  page  (6)^   though  in  the  following  page 


ITtn^'i  Bench, 


(a)  AnUf  p.  420. 

(6)  2  Stark.  374, 2d  edit. 

(c)  See  however  9  How.  Sute  Trials,  p. 
892,  where  Jefferieif  in  his  summiDg  up,  is 
reported  to  have  told  the  jury  that  Sheppard, 
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an  intiniate  acquainlance  of  Sidney,  who  had 
seen  him  write,  and  was  extremely  acc^uainied 
with  his  hand,  had  stated  that  he  believed  in 
his  conscience  the  book  was  '*  Col.  Sidneif** 
hand.*' 
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an  extract  is  given  from  the  chapter  on  evidence  in  Bulier*9  Ni$i  PruUf 
which  speaks  of  proving  the  writing  of  one  instrument  by  a  comparison 
with  others ;  and  Lc  Blanc.  J.  twice  admitted  a  comparison  of  ancient  docu* 
ments,  Roe  d.  Brune  v.  Rowlings  {a\  observing,  that  at  that  distance  of  time 
no  better  evidence  could  be  obtained.  Whether  better  or  not,  I  will  not 
undertake  to  determine ;  but  {^inly  Hoirojid,  J.  (one  of  the  most  accurate 
lawyers  and  profound  thinkers  that  ever  sat  on  the  bench,}  was  aware  of  a 
different  mode  of  proceeding  with  ancient  documents,  and  one  more  con- 
formable with  what  appears  to  have  been  the  ancient  practice ;  for  he,  in  the 
same  note,  appears  to  have  ruled  differently  in  such  a  case*  A  witness  pro- 
duced, who  was  able  to  swear,  from  his  havii^  Examined  several  of  such 
signatures,  that  he  had  obtained  sufficient  knowledge,  was  permitted  to  give 
an  opinion  with  respeet  to  handwriting  without  an  actual  compamon  ;  Sparram 
V.  Farrani(b),  The  same  note  indeed  refers  to  a  most  remarkable  case 
of  Doe  d.  Tilmau  v.  Tarver  (c),  in  which  Lord  Ttnterdm  directed  a  person 
producing  a  paper  bearing  a  steward's  signature  to  compare  it  rsiih  other  iig" 
natures  of  the  same  steward,  in  books  belonging  to  the  manor,  and  say,  upon 
oath,  whether  he  believed  that  the  writings  were  by  the  same  person,  ob- 
serving, that  he  remembered  Lawrence^  J.,  at  Worcester,  directing  a  Mr. 
Benjamin  Price%  accidentally  present,  to  compare  a  certain  ancient  writing 
with  others  purporting  to  be  written  by  the  same  person,  and  give  his  opinion 
on  the  identity  of  the  writing.  I  presume  that  the  same  course  was  taken  in 
Roe  d.  Brune  v.  Ratclinge,  It  does  not  appear,  however,  that  any  objec- 
tion was  made  to  this  method  of  forming  an  opinion  on  the  writing,  nor  can 
it  be  supposed  that  any  party  would  be  interested  in  preferring  the  one  mode 
of  proof  to  the  other  ;  nor  indeed  is  it  quite  clear  in  faet  that  the  method 
prescribed  by  IMroyd^  J.  was  not  adopted  by  the  three  other  learned  judges 
who  have  been  named,  and  the  comparison  made  with  the  idea  in  the  wit- 
ness's mind,  not  with  the  paper  itself.  Even  if  it  was  not,  and  supposing 
the  direct  comparison  to  be  right,  it  would  not  follow  that  that  method  was 
wrong,  since  both  may  be  proper  and  admissible ;  and  if  it  was  not  inadmis- 
sible, I  am  at  a  loss  to  discover  any  difference  between  that  evidence  and 
the  evidence  which  has  been  excluded  on  the  trial  now  under  consideration. 

But  we  are  not  now  concerned  in  deciding  between  two  methods  of  ar- 
riving at  a  knowledge  of  handwriting ;  but  whether,  when  the  genuineness  of 
it  is  in  issue,  the  knowledge  that  may  be  derived  from  other  productions  of 
the  same  hand  is  to  be  altogether  excluded  from  the  inquiry. 

Now,  for  my  own  part,  I  am  ready  to  avow  my  entire  concurrence  in  the 
sentiments  of  my  brother  Peake  on  this  point,  but  that  my  opinion  goes  much 
further  than  his.  He  says,  {d)  (reviewing  the  cases  of  Macferson  v.  Thoyte9(e), 
Res  V.  Caior(J\  and  others  of  the  same  period),  '*  The  analogies  of  law,  how- 
ever, appear  strongly  to  support  the  admissibility  of  this  evidence,  for  opi- 
nion, founded  on  observation  and  experience,  is  received  in  most  questions  of 
a  similar  nature.  There  is  a  certain  freedom  of  character  in  that  which  is 
original,  which  imitation  seldom  attains,  and  the  want  of  that  freedom  is 
more  likely  to  be  detected  by  one  whose  attention  has  been  directed  to 


(a)  7  East,  282,  note  (a). 

(6)  Note  (f )  to  2  Stark.  375, 2d  edit 

(c)  R.  &  M.  141. 


{d)  Peake*8  Ev.  105. 
(<)  Peake  N.  P.  C.  20. 
(/)  4E8p.ll7. 
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the  subject,  than  by  another  who  has  never  given  his  mmd  to  such  pursuits.   King'i  BcmJk. 
It  does,  therefore,  seem  rather  too  much  to  say,  that  such  evidence  is  in  all        n^/W 
cases  inadmissible,  though  it  certainly  ought  to  be  received  with  great  cau-  I^ob 

tion  and  meet  with  little  attention,  unless  as  corroborating  other  and  stronger         Uvm 
evidence/*  «. 

With  regard  to  the  form  in  which  the  question  was  proposed  in  the  late  SucKamiioma- 
trial,  if  the  examples  of  Lord  Kenyan,  Le  Blanc,  J.  and  Lawrence,  J.  and 
Lord  Tenterden,  render  it  doubtful  whether  it  was  the  only  proper  form ;  I 
think,  on  tracing  the  subject  through  the  books,  that  it  was  the  most  proper 
form.  If  the  proved  document  and  the  controverted  are  both  in  Court,  and 
the  witness  speaks  to  their  resemblance  or  difference  from  immediate  obser- 
vation, he  seems  to  perform  a  task  for  the  jury,  which  every  one  of  them, 
even  though  illiterate,  might  as  well  perform  for  himself.  Butifheisa 
person  of  some  skill  (however  low  in  degree  and  however  generally  shared 
with  him)  he  does  what  possibly  the  jury  may  be  incompetent  to  do.  Even 
in  these  times  some  may  serve  on  juries  who  cannot  read  and  write ;  but  to 
"produce  a  person  who  could  barely  read  and  write  to  speak  of  his  own  know- 
ledge and  judgment  in  handwriting,  would  rather  tend  to  throw  ridicule  than 
any  degree  of  light  on  the  cause.  The  witness  must  be  conversant  with 
handwriting,  a  banker,  a  printer,  the  officer  of  a  court  of  justice,  (which  was 
the  description,  I  believe,  of  Mr.  Price  when  Lord  Tenterden  attended  the 
Oxford  circuit  as  a  barrister,  and  Mr.  Justice  Lawrence  placed  the  documents 
in  his  hand  (a),)  to  be  entitled  to  any  degree  of  authority. 

From  the  substitution  of  a  witness  for  the  jury  in  forming  an  opinion  on 
the  genuineness  of  handwriting,  an  advantage  follows,  so  great  and  obvious, 
that  it  would  form  a  strong  motive  for  so  framing  the  rule  of  evidence, — I 
mean  the  prevention  of  that  distracting  multiplicity  of  issues  which  a  jury 
might  be  called  upon  to  try,  arising  out  of  every  one  of  the  whole  number  of 
documents  placed  before  them.  If  this  could  be  done,  a  legitimate  argument 
might  be  raised  from  the  internal  evidence  of  the  contents  of  each  paper,  and 
the  nature  of  each  transaction  alluded  to  therein.  On  these  points  the  party 
could  not  be  expected  to  come  prepared,  and  infinite  injustice  might  ensue 
from  prejudices  of  every  kind.  I  therefore  entirely  adhere  to  Doe  d.  Perry 
V.  Newtm{b),  in  which  we  refused  a  rule  nisi  for  a  new  trial,  moved  for  on 
the  ground  that  my  brother  Coleridge  had  excluded  papers  tendered  in  evi- 
dence for  the  mere  purpose  of  being  compared  with  some  which  were  proved. 
Indeed,  in  Gr^th  v.  WilUams  (c),  which  was  urged  as  an  authority  for  re- 
ceiving such  evidence,  the  Court  of  Exchequer  drew  precisely  the  line  which 
I  think  the  true  one ;  observing,  that  the  Court  and  jury  might  compare  letters 
when  they  had  been  admitted  for  the  general  purposes  of  the  cause,  though 
witnesses  are  only  permitted  to  compare  them  with  the  character  of  hand- 
writing impressed  on  their  own  minds. 

The  same  effect,  1  am  aware,  might  possibly  be  produced  if  the  writings 
from  which  the  handwriting  was  judged  of  were  in  Court ;  for  I  apprehend 
the  jury  might  then  desire  to  see  the  documents  on  which  the  witness  judged; 
and  my  brother  Parke  has  informed  me,  that  at  nisi  prius  he  has  felt  himself 

(a)  Dm  y.  Tarvir,  R.  &  M.  143.  (c)  1  C.  &  J.  47. 

(6)  AnU,  403. 
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King*t  BencA.   bound  to  permit  them.     Prejudice  might  thus  be  unfairly  excited  by  a  crafty 

^"^^^^^        selection.     This  would  be  an  abuse,  and  when  exposed  in  broad  daylight 

jl'  would  draw  the  usual  consequences  of  taking  unfair  advantages  on  the  party 

MvDD        making  the  attempt.     But  the  possibility  of  abuse  is  no  reason  for  excluding 

*'  what  may  throw  light  on  the  truth,  and  is  in  its  own  nature  evidence. 

Some  other  matters  were  discussed  at  the  bar  connected  with  this  interest- 
ing subject,  which  do  not  require  a  detailed  notice.  On  the  question  whe- 
ther handwriting  looked  at  by  itself  is  g^enuine  or  forged,  the  cases  appear  to 
me  to  have  justly  exploded  the  notion  that  bare  inspection  by  the  most  skil- 
ful person  can  furnish  means  for  forming  an  opinion  ;  and  Gvrney  v.  Lang" 
iand${a)  is  a  correct  decision,  I  think,  of  fVood,  B.  supported  by  the  dicta  of 
Lord  Ttnterden  and  Holroyd^  J.  that  such  an  opinion  cannot  be  received  from 
one  not  acquainted  with  the  handwriting  supposed  to  be  imitated.  I  do  not 
indeed  understand  how  such  evidence  could  be  rejected,  if  a  witness  should 
swear  that  his  habits  gave  him  the  requisite  skill,  but  I  do  not  think  that 
either  court  or  jury  would  believe  him  or  place  the  least  reliance  upon  his 
opinions  ;  practically,  therefore,  this  chapter  may  be  considered  as  expunged 
from  the  book  of  evidence. 

I  know  not  whether  any  argument  was  raised  on  the  knowledge  being 
gained  post  litem  motam,  but  the  judgment  is  almost  always  formed  post 
litem  motam,  both  on  handwriting  and  other  subjects  of  speculation :  there 
seems  no  reason  why  the  knowledge  should  be  not  obtained  in  the  same 
stage ;  indeed  the  opinion  of  medical  men  is  constantly  taken  on  facts  brought 
to  their  knowledge  during  the  trial. 

On  the  whole  I  think  the  question  regular,  and  the  exclusion  of  the  evi- 
dence improper,  but  the  Court  being  equally  divided,  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged  (6). 

(a)  5  B.&  A.  330.  certain  eitreme  casei  and  in  the  abseooe  of 

(6)  See  Novella,  73.  Vol .-2,  pages  595,  6,  other  testimony,  appear  to  allow  the  collatio 

of  the  Corpus  Juris,  Elzevir  edition,  for  the  instramenloniin  to  be  employed  as  a  conclu- 

node  of  verifying  documents  under  the  civil  sive  mode  of  verifying  a  document,  (cap.  7.) 

law.  But  it  evidently  was  regarded  with  estreni« 

I1ie  prefatio  states,  that  great  frauds  hartng  distrust  from  the  care  that  is  taken  (cap.  ] .) 

resulteo  from   authenticating  documente  by  to  secure  the  judges  the  comfort  (soIaUum,) 

the  collatio  literaruro,  the  practice  had  been  of  a  witness,  and  the  provision  (cap.  3.)  that 

prohibited  by  some  emperors.    It  recites  the  where  oral  testimony  to  the  fact  is  opposed 

error  and  injustice  which  had  recently  occurred  to  that  resulting  from  the  collatio  literaruro, 

in  a  case  where  the  practice,  in  the  absence  the  judge  shall  decide  in  favour  of  the  oral 

of  the  attesting  witnesses,  having  been  adopted,  testimony. 


a  document  had  been  set  aside  which  alter*  The  practice  of  the  comparison  of  hand- 
wards,  on  the  appearance  of  the  witnesses,  writing  seems  to  prevail  almost  universally 
proved  to  be  genuine.  It  also  refers  to  the  on  the  continent  See  (Euvres  des  Bentham, 
uncertointy  of  such  testimony  from  the  great  tom.  2,  p.  325.  Traite  des  Preuves  Judi- 
variation  observable  in  the  handwriting  of  ciaires,  liv.  4,  ch.  8;  and  Rapport  sur  la  Loi 
the  same  person  under  different  drcum-  de  ProcMure  Civile  deGendve,  par  M.Bellot, 
stances.  there  cited, 
I'he  provisions  of  the  Novella  itself,  under 
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ITtf^'f  Bench, 

Berkeley  v.  Watlino,  Nave  and  Crisp. 

May  26(ik. 
A  SSUMPSIT.    The  declaration  stated,  that  the  defendanu  were  owners     As^umptit 

of  a  vessel  called  "  The  Search,"  lying  at  Yarmouth,  bound  to  New-  llJd  a  fo^'not' de- 
castle,  and  that  the  plaintiff^  at  their  request,  caused  to  be  shipped  on  board  Hvering  com  ai- 
snch  vessel  168  quarters  of  wheat,  to  be  delivered  to  the  plaintiff  at  New-  ^h^ppjdby^i^a 
castle,  he  paying  freight  for  the  same ;  in  consideration  whereof,  the  defend-  pioiotiir  on  bo«rd 

.         11*  a  ^1*  vratel  of  the 

ants  promised  to  deliver  &c.  defendants. 

Breach,  the  non-delivery ;    to  which  the  defendant  Wailing  pleaded  non  ^*^  **Jj2*c  "*^ 
assumpsit.  UMt  the  pumtlir 

The  other  two  defendants  pleaded  jointly,  J^„^'  **p  ***• 

1.  Non  assumpsit  ;  Thecwgoin 

2.  That  the  plaintiff  did  not  cause  the  wheat  to  be  shipped  on  board  the  Sup^.b^ttH" 
said  vessel;  mMterofib© 

5.  That  the  defendants  did  convey  the  wheat  alleged  to  have  been  shipped  Imii oHmU^ ■«• 
on  board  the  said  vessel.  knowiedging  tue 

^         ,  .  ,       ,         .  -    *       %  •hipment  by  de- 

Un  which  pleas  issue  was  joined.  fendant  j.  as 

The  case  was  tried  at  the  last  Summer  Assizes  for  Newcastle-upon-Tyne,  ^"*5JIJ*I;.^in 
before  Tindai,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff  for  27 2L  owner,  and  bad 
16$.  bd.,  subject  to  the  opinion  of  the  Court  on  the  following  case  : —  StoaiiJ^Jlth'* 

The  plaintiff  is  a  corn-factor  at  Newcastle-upon-Tyne.     The  defendant  tbe  defendant  by 
WatHng  was,  during  the  years  1833,  1834,  and  1835,  a  merchant  at  Yar-  wm  fwSe*^^ 
mouthy  and  during  that  time  dealt  with  the  plaintiff,  consigning  from  Yar-  commission. 
mouth  to  Newcastle  cargoes  of  com  for  sale  on  commission.     During  that  pUinUffcooid 
time,  and  at  the  time  of  signing  the  bill  of  lading  hereinafter  mentioned,  the  S!iJ^rb**set. 
three  defendants  were  the  owners  of**  The  Search,"  whereof  one  John  Blyth  ting  op  the  agency 
was  the  master,  and  IVaiUng  the  managing  owner  at  Yarmouth.  iht  wM*!!^biit 

fFa/&'i7^,  in  a  letter,  dated  18th  April,  1835,  addressed  to  the  plaintiff,  ofaiithecireum. 
enclosed  a  bill  of  lading  for  168  quarters  of  wheat,  signed  by  the  master  of  pi^li^  MmMif 
a  vessel  called  "  The  Herring."    The  letter  stated  ••  The  Herring"  to  be  nwt  •leo  be  con- 
bound  to  Sunderland,  and  that  Wailing  had  put  the  168  quarters  of  wheat  ofthemp^andtiut 
on  board  her,  and  directed  the  plaintiff  to  insure  for  350/.,  and  remit  that  ?•  *»"*  **^*.'?*"« 

.  *  '  therefore  did  not 

amount  to  nim,  frailing.  estop  uefendanu 

The  plaintiff,  in  answer  sent  to  JVailing,  inclosed  in  a  letter  dated  «2d  *;JJi;i^i^|" 
April,  1835,  200/.  as  an  advance  on  the  wheat  mentioned  in  the  bill  of  lading,  contenu»by  shew- 
expressed  his  regret  that  the  wheat  was  sent  to  Sunderland,  and  stated  that  |S^' h«Hnotbeeo 
there  was  a  demand  for  it  at  Newcastle.  uy  such  sWp- 

On  the  25th  April,  1835,  Wailing,  by  letter  to  the  plaintiff,  acknowledged  ^^^' 
the  receipt  of  the  200/.,  and  on  the  27th  April  wrote  the  following  letter  to 
the  plaintiff: 

"  I  wrote  you  on  the  25th ;  I  have  now  your  esteemed  favour  of  that 
date.  The  Herring  will  not  go  to  your  quay ;  and  as  Sunderland  is  likely 
to  prove  a  losing  market,  I  purpose,  with  your  permission,  to  reship  the 
wheat  into  <<  The  Search,"  or  some  other  vessel,  and  do  hope  this  will  meet 
your  approbation.  It  will  not  do  to  lose  money,  and  I  know  what  Sunder- 
land is  at  times.    The  insurance  can  be  transferred." 

On  the  2nd  of  May,  1835,  the  plaintiff  received  another  bill  of  lading 
for  the  same  168  quarters  of  wheat,  signed  by  Blyih,  then  master  of  The 
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Search,  lying  at  Yarmouth^  and  bound  for  Newcasdei  which  bill  of  lading  was 
aa  follows : 

**  Shipped  in  good  order  and  well  conditioned,  by  John  WatUng^  in  and 
upon  the  good  ship  called  The  Search,  whereof  John  Bfyih  is  master  for  this 
present  voyage,  and  now  lying  in  the  port  of  Ghreat  Yarmouth,  and  bound  for 
Newcastle,  168  quarters  of  wheat,  being  marked  and  numbered  as  per  mar- 
gin, and  are  to  be  delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  Newcastle  (all  and  every  the  dangers  and  accidents  of 
the  sea  and  of  navigation  of  whatsoever  nature  or  kind  excepted)  unto  Mr. 
John  Berkeley^  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods 
9s.  per  last  with  average  accustomed.  In  witness  whereof  the  said  master 
or  purser  of  the  said  ship  hath  affirmed  to  two  bills  of  lading,  all  of  this 
tenor  and  date,  one  of  which  being  accomplished,  the  rest  to  stand  void. 

Dated  in  Great  Yarmouth,  29th  April,  18d5. 

John  Bltth." 

The  above  bill  of  lading  was  inclosed  in  the  following  letter  from  Wailing 
to  the  plaintiff: 

*'  Since  mine  of  the  27th,  I  am  without  hearing  from  you,  but  anticipating 
that  you  can  have  no  objection  to  the  transhipment  of  the  wheat  per  Herring 
to  Search,  I  have  done  so,  and  annexed,  or  rather  inclosed,  you  have  the 
bill  of  Uuling.  I  have  suffered  more  than  once  by  wheat  going  to  Sunder- 
land, and  think  you  will  approve  of  this  arrangement.  Wheat  is  moving  in 
almost  all  the  markets,  and  you  may  depend  is  very  safe.  I  should  like  to 
put  100  quarters  more  on  board,  but  you  keep  me  short  of  money." 

On  the  2nd  May,  18d5,  the  plaintiff  sent  the  following  letter  to  WaiUng. 

"  Your  wheat,  I  think,  will  come  to  a  good  market,  as  we  have  an  advance 
to-day,  with  a  very  brisk  demand,  of  2<.  per  quarter.  I  hope  the  specula- 
tion has  set  in  in  earnest,  and  that  something  like  business  will  come  round. 
You  never  had  reason  to  complain  of  my  remittances,  but  you  have  frightened 
me  on  many  occasions,  and  the  delay  in  your  shipments  after  bill  of  lading 
annoys  me.  Of  course,  my  capital  is  limited,  and  not  large ;  the  times  have 
not  enabled  me  either  to  increase  it ;  but  if  you  will  not  deprive  me  of  con- 
fidence in  the  shipping  documents,  and  dispatch  your  shipments  with  promp- 
titude, I  will  let  you  be  very  little  money  out  in  your  consignments  to  me. 

(Signed)  J.  Berkeley. 

P.  S.  You  had  better  write  to  Deveroux  &  CulUford,  the  change  you  have 
made  in  the  Herring  destination." 

The  Search  afVerwards  sailed  from  Yarmouth,  and  arrived  at  Newcastle 
without  the  wheat.  In  consequence  of  which,  the  following  letter  was  written 
by  the  plaintiff  to  the  defendant  Nave, 

''Neweftstle-upon-Tyiie,  May  30, 1836. 
**  As  one  of  the  owners  of  The  Search,  John  Blyth  master,  I  have  to  re- 
quire of  you  the  value  of  168  quarters  of  wheat,  shipped  therein,  according 
to  bill  of  lading,  to  my  order,  dated  the  29th  April,  the  vessel  having  arrived 
here  without  the  wheat. 

(Signed),    John  Berkeley." 
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The  plaintiff  also  the  tame  day  sent  the  following  letter  to  one  Paknerf    Km^i  Bmek» 
owner  of  The  Herring :  ws-^ 

BimKBLST 

"  As  owner  of  The  Herring,  I  have  to  require  of  you  the  value  of  168  v. 

quarters  of  wheat,  shipped  hy  Mr.  /.  WatUng^  of  Yarmouth,  according  to     JJ^^^Jw 
bill  of  lading  transmitted  to  me,  and  dated  18th  April,  this  vessel  not 
having  delivered  the  same. 

(Signed),    John  Bbrkblet." 

The  wheat,  if  delivered  at  Newcastle  by  The  Search,  would  have  been  of 
the  value  of  860/.,  or  thereabouts.  Wailutg  was  and  still  is  indebted  to  the 
phii&tiff,  over  and  above  the  sum  of  tOOL  so  advanced  as  aforesaid,  in  the  sum 
of  72/.  16«.  5(/.,  which  sums  are  now  wholly  unpaid. 

On  the  part  of  the  defendants  Ncne  and  Cmp,  evidence  was  offered  to  shew, 
that,  although  the  master  signed  the  bill  of  lading  for  the  wheat  as  aforesaid, 
yet  that  no  part  of  it  was  shipped  on  board  of  The  Search,  as  therein  esipressed. 
This  evidence  was  objected  to,  on  the  part  of  the  plaintiff,  but  waa  received, 
the  question  as  to  its  admissibih'ty  to  be  a  question  in  this  case.  For  that  pur* 
pose  the  mate  of  The  Search  was  called,  who  deposed,  that  The  Search  had 
no  com  on  board  on  her  voyage  between  Yarmouth  and  Newcastle.  The 
question  for  the  opinion  of  the  Court  is,  first,  whether,  under  the  above  cir- 
cumstances, the  pliuntiff  is  entitled  to  recover.  If  the  Court  should  be  of 
<^nion  that  he  is,  then  the  verdict  to  stand  ;  if  not,  then  a  verdict  to  be  en- 
tered for  the  defendants. 

W.  H.  Watson,  for  the  plaintiff. — The  question  here  is,  whether,  after  a  bill 
of  lading,  acknowledging  the  shipment  of  goods,  has  been  signed  by  the 
master,  and  handed  over  to  a  third  party,  who  has  advanced  money  upon  it, 
the  shipper  can  be  permitted  to  deny  the  shipment.  BiUs  of  lading  pass  by 
indorsement,  they  are  considered  in  the  light  of  common  securities,  and  any 
decision  impeaching  their  negotiable  character  would  be  most  injurious  to  the 
interests  of  commerce.  The  only  case  which  at  all  bears  upon  the  point  is 
Howard  v.  Tucker  (a).  That  authority  establishes,  that,  after  an  owner  has 
given  a  bill  of  ladmg  stating  any  fact  on  the  foce  of  it,  he  is  estopped,  as 
against  the  assignee  of  such  bill,  from  denying  that  fact.  Bate$  v.  Todd(h) 
is  not  in  point.  That  case  only  determines  that  the  owner  is  not  concluded 
by  the  bill  of  lading,  as  between  himself  and  the  shipper,  from  shewing  that 
less  goods  were  actually  shi^ied  than  specified  by  the  bill.  There  also  a 
fraud  had  been  committed  by  the  agent  of  the  plaintiff.  In  this  case  the 
party  claiming  is  a  bon4  fide  diird  party  for  value.  It  is  clear  that  he  held 
the  bill  of  lading  of  The  Search  in  lieu  of  one  of  The  Herring,  and  that  he  so 
held  it  by  reason  of  his  having  advanced  the  200/.  It  b  important  to  con- 
aider  the  nature  of  a  bill  of  lading.  It  amounts  to  an  undertaking  by  the 
master,  that  certain  goods  therein  specified  are  shipped  on  board  his  vessel, 
and  that  he  will  deliver  them  to  the  holder  of  the  biU.  It  may  be  contended 
that  the  master  is  not  agent  for  the  owners  until  after  the  goods  have  been 
shipped.  But  this  doctrine  can  only  be  maintained  by  confounding  the  dis- 
tinction between  a  general  and  a  particular  agent  (c).    A  master  is  a  general 

1  B.  &  Ad.  712.  (c)  Pftky,  Pr.  &  Ag.  162. 

1  Moo.  &  Rob.  106. 
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agent  for  the  owners  ;  he  possesses  an  authority  analogous  to  a  general  au- 
thority to  indorse  bills,  and  therefore  it  is  in  his  power  to  bind  his  principal 
in  all  matters  relating  to  the  ship,  without  any  special  authority  communi- 
cated for  the  occasion.  If,  for  instance,  in  the  bill  of  lading  signed  by  him, 
he  specifies  the  goods,  he  would  thereby  bind  the  owners  as  to  them  (a). 
By  the  general  law  he  has  an  authority  to  sell,  and  this  again  points  out  the 
difference  between  him  and  a  factor,  who,  by  that  law,  has  no  other  authority 
than  to  pledge.  These  powers  of  the  master  have  always  been  so  under- 
stood and  acted  on.  Bills  of  exchange  are  constantly  accept^  on  the  fiuth 
of  bills  of  lading,  and  monies  to  a  very  great  extent  are  constantly  raised 
upon  them.  Bullfr^  J.,  in  Uckbarrow  v.  Mason  (6),  describes  the  mode  of 
these  transactions  very  fully  and  clearly,  and  he  says  distinctly  that  the  pro- 
perty in  the  goods  passes  by  indorsement  to  the  consignee. — {^Patiewn^  J. 
— This  is  an  action  of  assumpsit ;  is  there  any  instance  where  such  an  action 
has  been  brought  by  the  consignee  ?  Between  whom  is  the  contract  made  ?] 
The  consignee  and  the  ship-owner. — [^Pattesan,  J. — It  has  been  held,  that  the 
contract  is  with  the  consignor,  Moore  v.  fFiUon  (c).  Is  there  any  instance 
where  such  an  action  has  been  brought,  where  the  goods  have  not  been  actu- 
ally shipped  ?] — Here  the  plaintiff  is  in  the  same  situation  as  if  the  goods 
had  been  actually  shipped ;  they  were  deliverable  to  the  plaintiff*,  who,  at 
the  time  of  the  shipment,  had  made  advances  of  money  upon  them.  In  Sar- 
gent V.  Morru  (d),  where  it  was  held  that  the  action  must  be  brought  in  the 
name  of  the  consignor,  Bayley^  J.  relies  on  the  fact  that  no  advance  had 
been  made  by  the  consignee.  He  was  nothing  more  tlian  a  mere  agent  of 
the  consignor.  In  Hawes  v.  Waiwn  (e),  the  defendants,  who  were  ware- 
housemen, were  held  not  competent,  af\er  giving  their  note  acknowledging 
that  they  held  goods  for  the  plaintiff*,  to  dispute  his  title,  although  all  the 
circumstances  of  a  previous  transfer  to  the  vendors  of  the  plaintiff*  had  not 
been  completed. 

Moreover,  it  is  quite  consistent  with  the  facts  stated  in  the  case,  that  the 
wheat  actually  was  shipped  on  board  The  Search. 


Wightman^  contr^. — No  question  was  ever  put  to  the  jury  as  to  whether  the 
wheat  actually  was  shipped  or  not.  The  only  point  raised  was,  whether  the 
bill  of  lading  was  or  was  not  conclusive.  It  may  be  admitted,  that  between 
parties  whose  condition  is  altered  it  would  be  conclusive.  Still  that  de- 
termines nothing  against  the  innocent  defendants,  Ncece  and  Qru^y  on  whose 
behalf  alone  the  point  is  now  contested.  In  Howard  v.  Tucker  (/),  Lord 
Tenterden  considered  the  statement  in  the  bill  of  lading  conclusive,  only  because 
the  plaintiffs  had,  perhaps,  by  it  been  induced  to  receive  the  bill  as  of  more 
value  than  they  otherwise  would  have  done.  Bales  v.  Tod  (g)  is  to  the  same 
effect. — {^Pattesofif  J. — The  advance  here  seems  to  have  been  made  on  the 
credit  of  the  original  shipment  on  board  The  Herring.] — That,  no  doubt,  was 
so.  The  bill  of  lading  of  The  Search  was  not  sent  till  April  129,  some  time 
afler  the  advance  was  made. 

A  bill  of  lading  is  in  truth  nothing  more  than  an  acknowledgment  or 


(a)  Abbott  on  Shipping,  217. 
(fr)  6  East,  21  n. 

(c)  1  T.  R.  659  ;  see  Dawet  ▼.  Peek,  8  T. 
R.  330. 


(d)  3B.&  A.277. 
(0  2B.&C.  640. 
(/)  lB.&Ad.712. 
{g)  1  M.  &  R.  106. 
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receipt,  and  must  stand  on  the  same  footing  as  other  receipts  do.  Now  it  is 
perfectly  established,  that  a  receipt  is  never  conchisive.  Parol  testimony  is 
always  admissible  to  explain  or  contradict  it.  Graves  v.  Key(a)^  Skaife  v. 
Jackson  {b). 

In  Lickharrow  v.  Mason  (c),  Bullery  J.,  observes,—*'  Where  the  goods  were 
never  sent  out  of  the  merchant's  warehouse  at  all,  a  bill  of  lading  could  not 
possibly  exist  if  the  transaction  were  a  fair  one  ;  for  a  bill  of  lading  is  an 
acknowledgment  by  the  captain  of  having  received  the  goods  on  board  his 
ship ;  therefore,  it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill  of 
lading  if  he  had  not  received  the  goods  on  board,  and  the  consignee  would 
be  entitled  to  his  action  against  the  captain  for  the  fraud.*'  It  is  quite  clear, 
therefore,  that  Buller,  J.,  never  contemplated  the  possibility  of  an  action 
under  such  circumstances  against  the  innocent  shipowners.  The  action 
should  rather  have  been  brought  against  the  master,  or  JVatftngt  alone,  with 
whose  transactions  the  two  other  defendants  were  perfectly  unacquainted. 
All  the  arguments  used  to  shew  that  the  present  defendants  are  liable, 
are  far  stronger  when  applied  to  shew  the  liability  of  the  owners  of  The 
Herring,  and  that  their  bill  of  lading  is  binding  on  them  ;  and  the  plaintiff, 
from  the  application  which  he  made,  seems  to  have  been  so  advised. 

W.  H.  IVaison^  in  reply. — The  property  in  the  goods  became  vested  in  the 
consignee,  and  the  consignor  could  not  have  brought  any  action  for  them, 
Duiton  V.  Solomonson  (c/).  In  Brown  v.  Hodgson  (e\  where  the  bill  of  lading 
expressed  the' goods  to  be  shipped  **  by  order  and  on  account  of  H"  Lord 
Ellenborovghf  C.  J.,  held  that  no  property  could  be  recognised  as  existing  in 
any  other  person. 

The  plaintiff  also  is  here  a  holder  of  the  bill  for  value.  He  ad- 
vanced the  200/.  on  the  joint  security  of  the  wheat  and  the  bill  of 
lading.  It  is  admitted  that,  in  the  first  instance,  he  had  a  remedy  as  against 
the  owners  of  The  Herring ;  but  it  is  clear  that,  at  the  request  of  the 
defendants,  he  gave  up  the  bill  of  lading  of  that  vessel  and  took  the  present 
bill,  under  such  circumstances  as  gave  him  a  similar  remedy  against  the 
defendants.  He  might  not  have  been  justified  in  making  the  application 
which  he  did  to  the  owners  of  The  Herring ;  but  that  circumstance  has  not 
altered  the  condition  of  any  of  the  parties.  The  plaintiff  therefore  retains 
the  same  right  as  against  the  defendants  which  he  had  before.  It  has  been 
said  that  a  bill  of  lading  is  a  mere  receipt ;  but,  on  the  contrary,  it  is  laid 
down  by  all  the  authorities  to  be  a  negotiable  security  (/).  According  to  the 
principle  contended  for,  it  will  always  be  necessary  to  shew  not  only  that  the 
bill  of  lading  was  duly  signed,  but  also  that  the  goods  were  actually  put  on 
board. 

It  may  be  admitted  that  a  signature  of  a  bill  of  lading,  when  no  goods  are 
put  on  board,  amounts  to  fraud,  still  that  does  not  render  the  party  less 
liable ;  Rusbif  v.  Scarlett  (g), 

Watling  here  was  not  the  agent  of  the  plaintiff;  the  case  shews  distinctly 
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(c)  2T.  R.75. 
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King't  Bench,  ^^at  he  was  the  consignor.  Supposing  even  that  in  this  case  the  plaintiflT  is  to  be 
considered  merely  as  a  factor,  having  made  advances,  he  is  still  entitled  to 
retain  the  full  amount  of  this  verdict.  There  is  a  passage  in  Duller^  J.'s 
judgment,  in  Uckbarrow  v.  Mason^  precisely  applicable  to  such  a  state  of 
circumstances:— *' Supposing  that  the  plaintiffs  are  to  be  considered  as 
factors,  yet  if  the  bill  of  lading,  as  I  shall  contend  presently,  passes  the  legal 
property  in  the  goods,  the  circumstance  of  the  plaintiff's  being  liable  to  render 
an  account  to  Freeman  for  those  goods  afterwards  will  not  put  Turing  in  a 
better  condition  in  this  cause.  For  a  factor  has  not  only  a  right  to  keep 
goods  till  he  is  paid  all  that  he  has  advanced  or  expended  on  account  of  the 
particular  goods,  but  also  till  he  is  paid  the  balance  of  his  general  account.'* 


Lord  Denman,  C.  J. — (After  stating  the  pleadings  and  facts  in  the  case.)— 
The  question  here  arises  on  the  second  plea,  stating  that  the  plaintiff  did  not 
cause  the  wheat  to  be  shipped  on  board  The  Search.  The  plaintiff  contended, 
that  under  that  plea  the  defendants  were  not  at  liberty  to  offer  evidence  to 
shew  that  the  wheat  was  not  shipped,  because  by  their  bill  of  lading,  in  the 
hands  of  the  plaintiff,  they  had  admitted  the  existence  of  the  wheat  on  board 
that  vessel.  The  question  therefore  is,  whether,  under  the  circumstances, 
evidence  was  admissible  to  contradict  the  bill  of  lading.  I  think  that  it  was. 
The  issue  which  lay  upon  the  plaintiff  to  prove  was,  that  this  wheat  was  so 
shipped,  and  that  he  could  only  prove  by  shewing  that  IVatlmg  had  shipped 
the  wheat  on  board  that  vessel,  while  acting  as  his  agent  in  the  matter.  That 
being  so,  it  certainly  was  competent  for  the  other  two  defendants,  notwith- 
standing the  statement  in  the  bill  of  lading,  to  prove  that  no  wheat  actually 
had  been  shipped.  Under  these  circumstances  the  bill  of  lading  cannot  be 
considered  conclusive  as  against  them.  This  mode  of  viewing  the  case 
relieves  us  from  the  necessity  of  considering  any  question  as  to  the  ne- 
gotiability of  the  bill  of  lading  in  the  hands  of  third  parties  ;  and  also  the 
effect  of  the  plaintiff's  conduct  to  the  owners  of  The  Herring,  which  might 
be  contended  to  be  as  much  an  estoppel  of  the  plaintiff  as  the  bill  of  lading 
could  be  of  the  defendants. 


LiTTLEDALE,  J. — The  allegation  in  the  declaration  is,  that  the  plaintiff  caused 
this  wheat  to  be  shipped  on  board  The  Search.  That  allegation  is  traversed 
by  the  plea.  Now  the  bill  of  lading  signed  by  the  master,  and  which  is 
offered  in  evidence  in  support  of  the  plaintiff's  case,  states  the  wheat  to  have 
been  shipped  by  Watling,  In  order,  therefore,  to  make  the  bill  of  lading 
evidence  for  the  plaintiff,  Watling  must  have  been  proved  to  be  agent  for  the 
plaintiff  in  the  shipping  of  this  wheat.  It  appears  that,  in  fact,  the  wheat  ac- 
tually never  was  shipped  on  board  The  Search.  But  the  plaintiff  now  con- 
tends that  these  two  defendants,  owners  of  The  Search,  are  estopped  from 
setting  up  this  fact  in  their  defence,  because,  by  the  master  of  their  vessel, 
they  have  said  that  the  wheat  was  so  shipped.  However,  Wailing  knew  that 
this  wheat  was  not  shipped,  and  Watling,  being  in  this  matter  the  agent  of 
the  plaintiff,  the  plaintiff  himself,  therefore,  must  be  taken  to  have  known  it. 
The  bill  of  lading,  therefore,  cannot  be  considered  as  an  estoppel,  precluding 
these  defendants  from  setting  up  as  a  defence  the  non-shipment  of  these 
goods, — a  fact  of  which  the  plaintiff^  by  his  agent,  was  already  cognizant.    I 
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think,  therefore^  that  evidence  was  admissible  to  contradict  the  bill  of  King*t  Bench, 
lading.  ^--^^^ 


Patteson,  J. — This  is  an  action  by  the  consignee  of  goods,  not  an  action  by 
the  indorsee  of  a  bill  of  lading,  which  is  an  action  quite  distinct  from  the 
present,  and  resting  on  a  different  footing.  The  declaration  here  alleges,  that 
the  plaintiff  caused  to  be  shipped,  &c.  He  could  only  be  considered  as 
having  done  so  by  making  Wailing  his  agent.  If  that  be  so,  the  plaintiff 
must  himself  be  considered  as  the  shipper.  If  the  declaration  had  stated  that 
Wailing  had  shipped  the  wheat  that  it  might  be  delivered  to  the  plaintiff,  and 
that  the  defendants  had  undertaken  to  deliver,  the  case  might  have  been 
different ;  but  as  the  plaintiff  himself  was  the  shipper,  how  can  the  bill  of 
lading  be  conclusive  as  between  him  and  the  owners  ?  Our  decision  does  not 
affect  the  question,  as  to  the  conclusiveness  of  a  bill  of  lading  between  a 
bond  fide  holder  and  the  shipowners.  I  should  be  very  sorry  to  say  any 
thing  to  impugn  the  negotiability  of  bills  of  lading ;  we  merely  determine, 
that  under  these  circumstances,  and  between  these  parties,  the  bill  of  lading 
was  not  conclusive,  and  that  the  evidence  was  therefore  properly  received. 

Postea  to  the  defendants. 


Bbbkblst 

Watlxno 
and  othen. 


The  Kino  v.  The  Inhabitants  of  Misterton. 

June  7, 

(JN  appeal  against  an  order  of  justices  for  the  removal  of  John  Wood  and  paupwWMmiu*. 

his  wife  from  Stowe  in  the  county  of  Lincoln,   to   Misterton  in   the  ^'p**'  ><^"t  ^'^ 
county  of  Nottingham,  the  sessions  confirmed  the  order,  subject  to  the  de^ofUmo^^*^ 
opinion  of  this  Court  upon  the  following  case  : —  b^*'*'*wl^?*' 

The  pauper  was  removed  from  Stowe  to  M  isterton  on  the  1  dth  October,  1 834,  yemr  by  Dmvid  at 
and  pursuant  to  and  as  prescribed  by  the  statute,  a  copy  of  the  order,  examina-  J^^^^f^^^^^ 
tion  of  the  pauper,  and  notice,  was  sent  to  appellants,  and  filed  at  the  sessions,  uoder  the  con- 
according  to  the  practice  thereof.    The  words  of  the  said  examination,  so  far  ^Si^ounted^ 
as  relate  to  any  settlement  of  the  pauper,  were  as  follows: — ''The  pauper  to  a  diBMiaUon 
saith  that  he  is  twenty-three  years  of  age,  and  was  born  at  Gainsborough,  aidrtLted'that* 
and  that  at  Gainsborough   statute,  before  May-day,  1829,  he  was  hired  by  he  served  out 
Mr.  Dffvid  Parkinton,  of  Thonock,  in  the  parts  of  Lindsay,  farmer,  to  serve  the  J^^with'the 
him  for  a  year  from  May-day  1829,  to  May-day  1830,  for  SL  lOs.  Od.  wages,  mother  of  i>«w. 
That  he  went  into  his  service  at  Thonock  at  May-day,  and  when  he  had  m.  the  api>eiiant 
been  there  about  a  fortnisht,  his  master  informed  him  that  the  servant  of  his  ?•'!••*■   p*  ■?" 

,____.  «  «..  .       ,  i.<KT       .      1  i"i  pellanU, In  their 

mother,  Mrs.  Parkinion,  of  Misterton,  m  the  county  of  Nottmgham,  did  not  notice  of  appeal, 
suit  her,  and  asked  him  if  he  had  any  objection  to  change  places  with  Mrs.  ^"^0* itthat 
Par^tnjoa's  servant,  and  go  and  live  with  her  instead  of  him  ;  that  the  pauper  on  the  examina. 
said  he  had  no  objection,  and,  without  having  any  fresh  agreement,  he  went  lppe**[j/',titiei 
to  Misterton  and  served  the  remainder  of  his  year's  service  with  Mrs.  Parkin-  meat  whatever. 
son,  and  at  the  end  of  the  year  received  of  her  3/.  10*.  Od,,  the  amount  of  his  ^reTo'Truowed 
wages."    There  were  no  other  grounds  of  removal  other  than  the  above  loshewtbatD-wrf 
stated  in  the  order,  examination,  or  otherwise.     The  appellants  had  duly  4«ntofhii*ather. 


given  notice  of  appeal,  and  as  the  crounds  of  their  appeal  stated  in  their  ^^  ^•t  < 

®  '^'^     *  °  '^'^  qaently  the  service 

witli  the  widow  was  a  cootinutnce  of  the  original  service,  so  as  to  establish  a  setUement  in  the  appellant 
parish. 

ff2 
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King*i  Bench,   notice,  that  the  said  John  Wood,  the  pauper,  did  not  in  fact  gain  a  settleraent 

v^/^        in  the  said  parish  of  Misterton  by  reason  of  having  been  hired  by  Mr.  David 

The  King      Parkinson  of  Thonock,  to  serve  him  for  a  year  from  May-day  1829,  to  May- 

Tuhabit'ants  of   ^^y  1830,  and  by  reason  of  having  served  first  the  said  David  Parkinson  for 

MisTKRTON.     a  fortnight  in  Thonock  aforesaid,  and  afterwards  the  mother  of  the  said  Darii 

Parkinson  in  Misterton  aforesaid,  for  the  remaining  part  of  the  said  year, 

under  the  circumstances  stated  in  the  examination  of  the  said  John  Wood, 

upon  which  the  said  order  of  removal  was  grounded,  and  that  the  contract  of 

service  with  the  said  David  Parkinson  was  dissolved  on  the  said  John  Wood 

leaving  the  same. 

The  counsel  for  the  respondents,  in  support  of  the  order  of  removal, 
opened  that  he  should  prove  a  settlement  in  the  appellant  parish  as  follows  ; 
That  the  pauper  was  hired  previous  to  May-day,  1828,  by  David  Parkinson 
the  elder,  father  to  the  said  Doric/  Parkinson,  and  husband  of  Mrs.  Parkinson 
hereinafter  mentioned,  to  serve  him,  David  Parkinson  the  elder,  from  May- 
day, 1828,  for  a  year;  that  at  that  time  David  Parkinson  the  elder  lived  at 
Lea;  that  the  pauper  entered  the  service  of  David  Parkinson  the  elder  ac- 
cordingly, and  continued  in  his  service  until  Lady-day,  1 829,  when  Dflrid 
Parkinson  the  elder  quitted  Lea,  and  took  a  farm  at  Thonock,  and  also  a 
farm  at  Misterton,  the  appellant  parish,  to  which  latter  parish  the  said  David 
Parkinson  the  elder  himself  went  to  reside  with  the  said  Mrs.  Parkinson,  and 
placed  his  son  David  at  Thonock,  as  his  the  said  David  the  elder's  servant, 
to  manage  that  farm.  David  the  elder  himself  never  resided  at  Thonock, 
nor  did  Mrs.  Parkinson,  The  pauper  continued  in  the  service  of  David  the 
elder,  but  by  his  direction  accompanied  David  the  son  to  Thonock,  as  the 
servant  of  David  the  father.  Shortly  before  May-day,  1829,  David  the  son, 
as  the  agent  of  his  father  David  the  elder,  hired  the  pauper  to  serve  David 
the  elder,  and  as  the  servant  of  David  the  elder,  for  another  year  from  the 
May-day  following ;  and  the  pauper  continued  in  the  service  of  David  the 
elder,  at  Thonock,  until  David  the  elder  died^  which  event  took  place  shortly 
after  May-day,  1829.  Shortly  afler  the  death  of  David  the  elder,  the  said 
David  the  younger  informed  the  pauper  that  the  said  Mrs.  Parkinson,  his 
mother,  the  widow  of  David  the  elder,  who  continued  to  reside  at  Misterton, 
had  a  servant  at  Misterton  who  did  not  suit  her,  and  proposed  to  the  pauper 
to  go  to  Misterton,  and  that  that  servant  should  come  to  Thonock,  which  was 
accordingly  done,  and  the  pauper  served  out  the  remainder  of  the  year  at 
Misterton,  under  the  original  hiring  to  David  the  deceased,  and  was  paid  the 
3/.  lOs,  Od,  wages  originally  agreed  upon  by  the  said  Mrs.  Parkinson  the 
widow. 

The  counsel  of  the  appellants  then  objected  to  the  counsel  for  the  respond- 
ents going  into  this  case  or  giving  evidence  thereof,  it  not  being  stated  in  the 
order  of  removal,  or  examination,  or  notice  of  removal,  or  notice  of  appeal, 
and  being  different  from  the  case  which  the  appellants  had  come  to  meet,  and 
understood  would  be  attempted  to  be  proved  by  the  respondents.  The 
Court,  after  hearing  counsel  on  both  sides,  decided  upon  hearing  the  evidence, 
and  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench, 
whether  the  respondents  were  at  liberty  to  go  into  or  give  evidence  of  the 
settlement  of  the  pauper,  as  above  opened  by  the  respondent's  counsel.  The 
appellants  declined  calling  any  evidence  or  addressing  the  Court,  on  the 
ground  that  the  respondents  were  not  at  liberty  to  go  into  or  give  evidence 
of  the  case  opened. 
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Gouiboum,  Serjt.  and  Wildman,  in  support  of  the  order  of  sessions.  The 
question  in  this  case  turns  upon  the  effect  of  the  proviso  in  4  &  5  ^.4,  c. 
76,  s,  81,  which  confines  the  respondents,  on  the  hearing  of  an  appeal,  to 
evidence  of  such  grounds  of  removal  as  are  set  forth  in  the  order  of  removal 
or  the  examination  of  the  pauper.  The  object  of  this  proviso  was  not  to 
confine  the  respondents  to  the  identical  evidence,  but  to  the  particular  kind 
of  settlement,  previously  announced  by  them.  Now  the  evidence  given  of 
the  first  hiring  in  1 828,  did  not  put  any  new  case  upon  the  appellants,  but 
confirmed  the  case  of  a  settlement  in  the  parish  by  hiring  and  service,  as 
stated  in  the  examination,  by  showing  that  David  the  younger  was  the  agent 
of  his  father.  Rex  v.  Kelvedon  (a)  is  almost  decisive  on  the  point ;  it  shews 
that  any  generality  or  ambiguity  in  the  terms  of  the  examination,  may  be 
qualified  or  explained  by  evidence  at  the  trial. — [Lord  Denman,  C.  J. — I  can 
see  no  ambiguity  in  this  examination,  or  any  thing  to  constitute  any  sort  of 
settlement  whatever.  It  would  be  very  dangerous  to  a}low  parishes  to  give 
notice  of  certain  facts  from  which  no  settlement  appears,  and  then  to  prove 
other  facts  which  completely  establish  a  settlement.] — In  Res  v.  Kelvedon 
the  examination  disclosed  no  settlement  of  any  kind ;  it  merely  stated  that 
the  pauper  had  heard  his  father  say  his  own  settlement  was  in  a  particular 
parish,  and  that  he  had  been  certificated  by  it.  It  could  not  be  conjectured 
in  that  case  what  sort  of  settlement  the  respondents  meant  to  set  up,  whether 
by  renting  a  tenement,  apprenticeship,  or  hiring  and  service,  or  any  thing 
else  ;  yet  they  were  allowed  to  prove  a  settlement  by  apprenticeship.  Here 
the  particular  sort  of  settlement,  by  hiring  and  service,  is  given,  and  there  is 
no  variance  except  in  the  details  of  the  evidence  to  support  it. — {^Paiteson,  J. 
There  can  be  no  doubt  that  the  "  master"  spoken  of  by  the  pauper  in  his 
examination  was  David  Parkinson  the  younger.] 


King'i  Banch, 


The  King 

V. 

Inhabitants  of 

MlSTBRTON. 


IVhitehunt^  contra.  There  cannot  be  a  grosser  variance  than  in  this  case, 
where  according  to  the  examination  there  was  not  a  settlement  with  the  ap- 
pellants ;  and  according  to  the  evidence  at  the  trial  there  was  a  settlement. 
It  cannot  then  be  said,  that  the  evidence  merely  supported  the  same  settle- 
ment as  was  mentioned  in  the  examination,  that  same  settlement  being  no 
settlement  whatsoever.  No  doubt  the  master  spoken  of  in  the  examination 
is  Parkinaon  the  younger ;  the  examination  says,  that  D,  P.,  of  Thonock, 
hired  the  pauper  to  serve  **  him,"  and  then  adds,  "  his  master  informed  him 
that  the  servant  of  his  mother,"  &c.  In  Rex  v.  Kelvedon — [Lord  Denman, 
C.  J. — We  do  not  think  that  case  much  in  point.]  —In  Rex  v.  HoWeach  (b)  the 
variance,  which  proved  fatal  to  the  appellants,  was  comparatively  trifling. 
A  stipulatiop  for  a  holiday  at  Spalding  club  feast  was  specified  in  the  notice 
of  appeal,  as  turning  the  hiring  relied  upon  by  the  respondents  into  an 
exceptive  hiring,  and  it  was  held  that  the  appellants  could  not,  under  this 
notice,  give  evidence  of  a  stipulation  for  a  holiday  at  Holbeach  fair.  The 
appellants  go  to  the  sessions  to  contend  that  no  settlement  was  gained  by 
service  under  the  contract  with  the  son,  as  described  in  the  examination ;  and 
respondents  then  put  upon  them  a  contract  with  the  father.  If  the  contract 
was  with  the  father  there  was  a  settlement ;  if  with  the  son,  it  had  been  dis- 
solved, and  there  was  not  a  settlement.     What  variance  can  be  greater  ? 


(a)  1N.&P.138. 
415. 


5.  C.  2  Har.  &  Wol. 


(fc)  I  N.  &  P.  137,  138. 
&  Wol.  414. 


5.  C.  2  Har. 
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JTifi^'f  Benth.      [The  argument  was  then  interrupted  by  the  adjournment  of  the  Coart](a) 


The  Kino  Lord  Dekmak,  C.  J.  (on  June  7th)  delivered  the  judgment  of  the  Court. — 

Inhabiianu  of  ^®  ^^^  ^^^  ^^^^  ^^ •  WhUekurii  further.  This  is  a  case  in  which  a  pauper 
MxsTiBTON.  has  been  removed,  with  a  copy  of  his  examination,  which  stated  that  he  had 
been  hired  by  a  Mr.  Parkinsant  and  had  afterwards  served  with  a  Mrs.  Par- 
kituon.  On  that  'statement  notice  of  appeal  was  given,  and  the  appellants 
stated,  as  a  ground  of  appeal,  that  no  settlement  appeared  on  the  examina- 
tion, which  is  obviously  true.  When  the  respondents  came  to  the  sessions, 
they  sought  to  give  in  evidence  another  state  of  facts,  not  indeed  inconsistent 
with  those  set  forth  in  the  examination,  but  of  which  the  appellanu  had  no 
previous  information.  They  proposed  to  shew  that  the  David  Parkinton 
mentioned  in  the  examination,  had  acted  as  the  agent  of  his  father,  and  there- 
fore that  the  service  with  his  mother  was  a  continuance  of  the  original  ser- 
vice, which  certainly  would  make  a  good  settlement.  But  we  are  all  most 
clearly  of  opinion,  that  when  the  appellants  have  taken  issue  on  the  suf- 
ficiency of  the  settlement,  as  stated  in  the  examination,  it  is  not  competent 
for  the  respondents  to  introduce  a  new  state  of  facts,  which,  if  they  had  been 
communicated,  would  have  induced  the  appellants,  if  they  had  found  them  to 
be  true,  either  not  to  appeal  or  to  be  prepared  with  evidence  to  meet  them. 
It  is  quite  clear  that,  under  the  late  act,  such  an  alteration  of  the  examination 
is  quite  inadmissible. 

Order  of  Sessions  quashed. 

(a)  Lord  Dmrnon,  C.  J.,  LittUdaU,  J.,  Pattutm,  J. ;  William,  J.,  itt  ia  the  Bail  Cottrifor 
Coleridge,  J„  who  wai  ill. 


The  King  v.  The  Justices  of  Warwickshire. 

JttfM  Sth, 

The  noUc*  and    T>  ULE  nisi  for  a  mandamus  to  the  defendants  to  hear  an  appeal  against 
rrouwuVlp^  *"  ^^^^^  ^'^^  *^^  removal  of  a  pauper  from  the  parish  of  Norton  Lind- 

under  the  Poor  scy,  in  the  county  of  Warwick,  to  the  parish  of  Solihull  in  the  same  county. 
Acl (4^5  M^'4,  ^^®  appeal  came  on  for  trial  at  the  Michaelmas  Quarter  Sessions,  1 S36^ 
c  7^  •.81,)  need  when  it  appeared  that  the  notice  of  appeal  and  the  statement  of  its  grounds 
more  thiiD°the  ^  ^^^  hecn  Signed  by  four  churchwardens  and  two  overseers,  but  not  by  the 
mejority  of  Uje      assistant  oversccr,  of  the  appellant  parish  ;  and  that  the  said  notice  and 

officers  of  the  ap.  1,,  ,  ^  ,  ,iti  3 

pciiiint  pvish,  Statement  had  been  served  upon  a  person  who  was  the  churchwarden,  and 
oa?f«^d^tt  ''T'  ^^^  *^"®  ®^  ^^®  overseers  of  the  respondent  parish,  but  not  upon  the  other 
cue  of  the  officers  ovcrseer.  A  preliminary  objection  having  been  taken  to  the  hearing  of  the 
pirillh  iTwffi?"'  appeal,  on  the  ground  that  the  notice  and  statement  should  have  been  served 
cient.  upon  the  other  overseer  also  of  the  respondent  parish,  the  justices  refused  to 

lii^-Anw^'  proceed  with  the  hearing  of  the  appeal. 

sisUDt  oveneer 

to^th/rrtent^r'  fVaddwgton  and  Miller  now  shewed  cause.^-The  affidavits  in  support  of 
hit  warniDt,  end  this  rulc  disclosc  another  objection.  It  appears  from  them  that  the  state- 
is  uot  prUu^,'*   inent  was  not  signed  by  the  assistant  overseer,  as  well  as  by  the  other  officers 

the  Conrt  will  not 

pmamc  thel  he 

hu  all  the  fauctiona  pf  au  overterr. 
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of  the  appellant  parish.    The  Slst  section  of  the  Poor  Law  Amendment    King*i  Bench, 

Act  (a)  provides  that  the  "  overseers  or  guardians  of  the  parish  appealing        >#v^ 

against  such  order,  or  any  three  or  more  of  such  guardians,'*  shall  "  send  or      '^^^  ^^^^ 

deliver  to  the  overseers  of  the  respondent  parish  a  statement  in  writing,  The  Justices  of 

under  their  hands,  of  the  grounds  of  such  appeal."  This  clause,  by  expressly  Wamwicubxrs 

dispensing  with  the  necessity  of  signature  by  aU  the  guardians^  must  be  taken 

impliedly  to  require  signature  by  all  the  overseers ;  and  by  the  interpretation 

clause  (s.  109)  the  word  *'  overseer'*  in  the  Act  comprehends  any  assistant 

overseer. — [Patteson^  J. — ^An  assistant  overseer  is  only  an  overseer  to  the 

extent  of  his  warrant,  and,  unless  you  bring  his  warrant  before  us,  we  cannot 

presume  that  hrhas  all  the  powers  of  an  overseer.    This  was  held  the  other 

day,  with  reference  to  sect.  73  of  the  act,  in  Rex  v.  Tlie  Justices  of  the  North 

Riding  of  Yorkshire  (h).    In  that  case  the  interpretation  clause  did  not  avail.] 

•»It  does  not  appear  from  the  affidavits  what  are  the  precise  duties  of  the 

assistant  overseer.    There  is  some  difference  between  the  old  poor  law  acts 

and  the  present  in  their  language  respecting  notices.     The  9th  Geo,  1,  c.  7, 

s.  8,  requires  reasonable  notice  of  appeals  against  orders  of  removal  to  be 

given  by  the  churchwardens  or  overseers.     In  Rex  v.  Beeston  (c),  Buller,  J. 

refers  to  this  section  by  way  of  illustration,  and  adds,  that  it  was  never 

thought  necessary  that  all  the  parish  officers  should  give  notice.     But  he 

erroneously  read  the  section  **  churchwardens  and  overseers."    The  case  of 

Doe  V.  Cuthetl  (d)  affords  some  analogy  to  the  present  point ;  there  a  lease 

required  that  the  notice  to  quit  should  be  given  by  the  landlords,  who  were 

joint-tenants,  under  their  respective  hands ;  and  a  notice  signed  by  two  out  of 

three  of  them  was  held  insufficient.     In  Doe  v.  Summerset t  {e),  a  notice 

signed  by  one  of  several  joint  tenants  was  held  sufficient ;  but  that  decision 

rested  upon  the  peculiar  relation  of  joint-tenants  to  each  other,  each  of  them 

being  seised  per  my  et  per  tout 

The  other  objection  is,  that  the  statement  was  served  on  one  overseer  only 
of  the  respondent  parish.  The  interpretation  clause  of  the  act  supports  this 
objection  also.  In  some  of  the  former  acts  there  is  an  express  provision  to 
allow  notices  to  be  served  upon  some  of  the  parish  officers  as  representatives 
of  their  whole  body.  Thus,  41  Geo,  d,  c.  23,  s.  4,  as  observed  by  Taunton, 
J.,  in  Rex  v.  Norfolk  (/),  allows  notice  of  a  rate-appeal  to  be  given  to  the 
churchwardens  and  overseers,  or  to  any  two  of  them  ;  and  49  Geo,  3,  c.  68, 
s.  5,  allows  notice  of  appeal  against  a  bastardy  order  to  be  given  to  the 
churchwardens  and  overseers,  or  to  one  of  them.  Malkin  v.  Vickerstaff{g) 
shews  that  parish  overseers  are  not  one  body,  so  as  to  make  one  of  them 
liable  for  the  contracts  of  the  other.  Doe  v.  IVatkins  (A)  and  Doe  v.  Crick  (i), 
determining  that  notice  to  one  of  several  tenants,  under  a  joint  demise,  is 
sufficient  to  put  an  end  to  the  tenancy  ;  and  the  cases,  as  to  the  sufficiency 
of  notice  of  the  dishonour  of  a  bill  of  exchange  to  one  of  several  partners, 
are  not  applicable  to  such  a  case  as  the  present,  where  there  is  no  strong 
presumption,  either  from  the  common  interest  or  common  liability  of  the 
parties,  that  notice  to  one  of  them  would  reach  the  others. 

(a)  4  &  6  W,  4,  c.  76.  (/)  2  B.  &  Ad.  944. 

(6)  Antt,  396.  n.  (a).  {g)  3  B.  &  A.  89. 

(c)  3  T.  R.  692.  (A)  7  East,  651. 

id)  5  East,  491.  (t)  6  Esp.  196. 
(e)  1  B.  U  Ad.  135. 


SUIRE. 
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Kwg'i  Bench.        Hoj/es  and  Daniel,  contr^,  were  not  heard. 

The  KxKo  Lord  Denman,  C.  J. — We  have  no  douht  whatever  that  signature  by  the 

The  Justices  of  majority  of  the  officers  of  the  appellant  parish  to  the  notice  or  statement  of 
Warwick-      the  grounds  of  appeal,  is  quite  sufficient,  and  that  the  service,  if  without 
fraud,  upon  one  of  the  officers  of  the  respondent  parish,  is  quite  sufficient 
also. 

LiTTLEDALE,  PATTESON,  and  CoLERlDOE,  Js.  COUCUrrcd. 

Rule  absolute. 


The  King  v.  The   Pooii   Law   Commissioners. — In  the 
matter  of  the  Whitechapel  Union  (a). 


June  \2th. 


The  Poor  Law  ^HIS  case  was  argucd  (b)  on  a  former  day  in  this  term  by  Sir  /.  Camphell^ 
4&*5  /""Ic/tO,  a.  G.,  Sir  fy.  follettf  Wight  man,  and  Tomlinion,  for  the  defendants,  and 

■athorises  iiie  |,y  gjr  p,  Pollock,  Bodkiii,  and  Thomas,  on  the  other  side.     The  material 

missionert  to  con-  facts  and  the  arguments  are  fully  set  forth  in  the  judgment  of  the  Court, 

.tiiuie,  as  part  of  ^|jj^.j^  ^^g  delivered  on  this  day  by 

A  uDiou  for  the  •'      ^ 

admiiiistrallon  of 

i^hrJof'ti^t^r,       I^ord  Denman,  C.  J,  as  foUows.— This  was  a  rule  calling  on  the  Poor 

a  parUh.  haviug  a   ^^w  Commissioners  for  England  and  Wales  to  shew  cause  why  a  writ  of 

management  of  its  certiorari  should  not  issue,  to  remove  into  this  Court  a  certain  order,  under 

poor,  without  uie   ^y^^  hands  and  seal  of  the  said  commissioners,  dated  the  21st  day  of  January 

trustees  or  ma.      last,  whereby  it  waa  ordered,  that  the  parishes,  townships,  and  places,  the 

uude^uie^ca*^    namcs  whereof  were  specified  in  the  margin  of  the  said  order,  should,  on  the 

act.  16th  day  of  February  then  next,  be  and  thenceforth  remain  united  for  the 

administration  of  the  laws  for  the  relief  of  the  poor,  by  the  name  of  the 

*'  Whitechapel  Union  ;'*  and  that  a  board  of  guardians  of  the  poor  of  the 

said  union  should  be  constituted  and  chosen  according  to  the  provisions  of 

the  Poor  Law  Amendment  Act,  and  in   manner  thereinafler  mentioned. 

The  rule  was  obtained  by  two  of  the  trustees  for  maintaining  and  employing 

the  poor  of  the  Old  Artillery  Ground,  being  one  of  the  places  specified  in 

the  margin  of  the  said  order. 

It  appears  by  the  affidavits,  that  the  Poor  Law  Commissioners,  acting 
under  the  4  &  5  Will.  4,  c.  76,  formed  several  different  parishes  and  places 
into  one  union,  called  the  "  Whitechapel  Union,"  of  which  the  place  called 
the  Old  Artillery  Ground  was  one ;  and  that  in  the  Old  Artillery  Ground 
the  administration  of  the  laws  for  the  relief  of  the  poor  was  conducted  under 
the  directions  of  a  local  Act  of  Parliament. 

The  trustees  and  managers  appointed  under  that  act  object  to  the  order 
of  the  Poor  Law  Commissioners,  as  they  say  that  the  act  of  4  &  5  JVilL  4, 
c.  76|  does  not  au'horise  them  to  include  in  any  union  any  parish  or  place* 

(o)  See  The  King  v.  The  Poor  Law  Commis-  (6)  Berore  Lord  Denman,  C.  J.,  LUUedale, 
iioners,  ante,  p.  79.  J.  Patteion,  J.  and  Williams,  J. 
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where  the  poor  laws  are  administered  under  a  local  Act  of  Parliament ;  and    ging't  Bench, 
it  will  therefore  be  necessary  to  advert  to  some  of  the  clauses  in  the  act,  to        Vi^v^ 
see  whether  their  power  does  or  does  not  enable  them  to  include  the  Old      The  Kino 
Artillery  Ground  in  the  union  in  question.  jl,g  po^'^  l^^ 

The  first  fourteen  sections  relate  to  the  establishment  of  the  machinery        Commis- 
under  which  the  act  is  to  be  conducted,  and  some  of  the  usual  consequences. 

The  15th  section  enacts,  that  the  administration  of  relief  to  the  poor  ac- 
cording to  the  existing  laws,  or  such  laws  as  shall  be  in  force  at  the  time 
being,  shall  be  subject  to  the  direction  and  control  of  the  commissioners ; 
and  then  the  section  goes  on  to  state  the  general  power  of  the  commis- 
sioners. 

This  section  does  not  at  all  contemplate  any  exception  or  abridgment,  as 
to  locality,  of  the  full  powers  given  to  the  commissioners  over  the  whole  of 
England  and  Wales. 

The  five  sections  next  following  give  general  directions  not  applicable  to 
the  question  in  discussion. 

The  21st  section  enacts  that,  unless  in  cases  otherwise  provided  by  the 
SkCt,  all  the  powers  and  authorities  given  by  the  act  of  the  22  Geo,  3,  c.  83, 
which  is  generally  called  Gilbert's  Act,  and  the  59  Geo.  3,  c.  12,  {Sturges 
Bourne's  Act,)  and  every  other  Act  of  Parliament,  general  as  well  as  local, 
relating  to  the  poor,  shall  be  exercised  by  the  persons  authorised  by  law 
to  execute  the  same,  under  the  control,  and  subject  to  the  rules,  orders,  and 
regulations  of  the  commissioners ;  and  the  commissioners,  and  their  depu- 
ties, are  authorised  to  attend  at  the  parochial  and  local  boards  and  vestries, 
and  take  part  in  the  discussion,  but  not  to  vote. 

This  clause,  therefore,  in  express  terms  gives  the  Poor  Law  Commis- 
sioners, in  some  cases  at  least,  a  jurisdiction  over  parishes  governed  by  local 
acts. 

The  2Sd  section  also  gives  some  authority  to  the  commissioners  in  parishes 
under  local  acts. 

Afler  three  sections  containing  regulations  not  material  to  this  question, 
comes  the  26th  section,  upon  which  the  question  turns  as  to  the  power  of  the 
commissioners  on  the  subject  of  this  dispute.  Section  26  is  as  follows  : — 
"  That  it  shall  be  lawful  for  the  said  commissioners,  by  order  under  their 
hands  and  seal,  to  declare  so  many  parishes  as  they  may  think  fit  to  be 
united  for  the  administration  of  the  laws  for  the  relief  of  the  poor,  and  such 
parishes  shall  thereupon  be  deemed  a  union  for  such  purpose ;  and  there- 
upon the  workhouse  or  workhouses  of  such  parishes  shall  be  for  their 
common  use  ;  and  the  said  commissioners  may  issue  such  rules,  orders,  and 
regulations,  as  they  shall  deem  expedient  for  the  classification  of  such  of  the 
poor  of  such  united  parishes,  in  such  workhouse  or  workhouses,  as  may  be 
relieved  in  any  such  workhouse,  and  such  poor  may  be  received,  maintained, 
and  employed  in  any  such  workhouse  or  workhouses,  as  if  the  same  be- 
longed exclusively  to  the  parish  to  which  such  poor  shall  be  chargeable ;  but 
notwithstanding  such  union  and  classification,  each  of  the  said  parishes  shall 
be  separately  chargeable  with,  and  liable  to  defray  the  expense  of  ite  own 
poor,  whether  in  or  out  of  any  such  workhouse.*' 

The  language  of  this  section  is  as  general  as  possible,  making  no  exception 
of  any  kind  as  to  parishes  or  places  already  under  unions,  or  under  the  regu- 
lation of  local  acts,  or  otherwise.     It  must,  therefore,  be  so  interpreted. 
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King*t  BeneJL    Unless  it  shall  appear  from  other  parts  of  the  act  that  its  operation  was 
^^^y^J         meant  to  he  qualified  ;  or  that,  hy  giving  the  full  meaning  and  eflfect  to  the 
The  Kino       words,  it  should  be  found  to  have  the  effect  of  repealing,  or  be  inconsistent. 
The  PooB  Law  ^'  interfere  with  some  prior  Act  of  Parliament  connected  with  the  same 
Com  MIS'       subject,  when,  taking  the  whole  of  this  act  and  other  acts  together,  it  was  not 
•I01IIB8.       ^  meant.    And  in  considering  how  far  the  provisions  of  a  later  Act  of  Par- 
liament may  interfere  with  those  of  a  previous  one,  we  entirely  concur  in  the 
opinion  of  Lord  Kenyan  in  Wiliiami  v.  Pritckard{a),  quoted  by  my  brother 
Coferidge  in  the  case  of  the  Poor  Law  Commissioners  (6),  that  **  It  cannot 
be  contended  that  a  subsequent  Act  of  Parliament  will  not  control  the  pro- 
visions of  a  prior  statute,  if  it  were  intended  to  have  that  operation ;  but 
there  are  cases  in  the  books  to  shew,  that  where  the  intention  of  the  legis- 
lature was  apparent  that  the  subsequent  act  should  not  have  such  an  ope- 
ration, there,  even  though  the  words  of  such  statute,  taken  strictly  and  gram- 
matically, would  repeal  a  former  act,  the  Courts  of  Law,  judging  for  the 
benefit  of  the  subject,  have  held  that  they  ought  not  to  receive  such  a  con- 
struction." 

In  considering  the  question,  how  far  the  general  and  extensive  provisions 
of  an  Act  of  Parliament  are  to  be  qualified  and  controlled,  either  by  other 
provisions  in  the  same  act,  or  by  enactments  in  other  acts,  the  principal 
object  and  general  intent  of  the  later  act,  which  is  to  be  interpreted,  must 
always  be  borne  in  mind. 

The  great  object  of  this  act  is  to  obtain  an  improvement  in  the  manage- 
ment of  the  poor,  and  the  legislature  seems  to  have  thought  it  was  likely  to 
be  obtained  by  a  uniformity  in  the  system  in  the  management  of  them. 

A  perfect  uniformity  it  seemed  difficult  to  obtain ;  but  it  seems  to  have 
been  the  object  of  the  legislature  to  come  as  near  to  it  as  could  be,  either  by 
enactments  to  be  carried  into  effect  immediately,  or  at  other  convenient 
times,  and  the  commissioners  have  accordingly  been  vested  with  powers  to 
be  exercised  as  they  may  see  occasion ;  and  there  is  no  doubt  but  that  one 
of  the  most  material  variations  in  the  system  of  the  poor  laws  is  authorised 
by  this  section ;  for  whereas,  in  former  times,  as  for  instance,  in  the  time  of 
Queen  EUxahetk^  the  poor  laws  were  administered  by  parishes,  it  was  con- 
sidered in  the  time  of  Ckarles  the  2d  that  in  large  parishes  it  might  be  better 
done  in  smaller  districts,  and  this  seemed  to  be  the  prevailing  opinion  for  a 
long  time ;  but  afterwards  a  contrary  course  seemed  to  be  thought  the  more 
advisable,  and  the  22  Geo.  3,  c.  83,  commonly  called  Gilbert's  Act,  was 
passed,  which,  instead  of  dividing  the  administration  of  the  poor  laws  into 
townships  or  villages,  (as  by  the  Act  of  Charles  the  2d,)  authorised  the  union 
of  entire  parishes :  this,  however,  could  only  be  done  by  a  certain  consent ; 
but  it  is  to  be  presumed  that  this  union  of  parishes  was  found  beneficial, 
because,  by  the  act  in  question,  the  commissioners  are  empowered  of  their 
own  authority  to  make  unions  on  a  very  extensive  scale. 

The  26th  section  having  therefore,  in  the  most  general  terms,  authorised 
unions,  it  is  now  to  be  considered  whether,  considering  the  qualifications  and 
exceptions  to  which  I  have  before  adverted,  they  are  prevented  from  in- 
cluding in  a  union  a  parish  or  place  which  is  already  governed  by  a  local  act 
of  parliament,  and  in  which  many,  if  not  all,  the  powers  and  directions  under 

(a)  A  T.  R.  2,  3.  ( 6)  1  N.  &  P.  376  j  5.  C.  antt,  79. 
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which  the  general  union  is  to  he  governed,  and,  amongst  other  things,  a   King'i  Beneh. 
hoard  of  guardians,  are  already  to  he  found ;  and  which  might,  therefore,        ^^^^ 
seem  to  render  unnecessary  any  order  of  the  Poor  Law  Commissioners  as  to     ^^  ^"'^ 
its  government.  The  Pmb  Law 

The  28th  section  directs  the  commissioners  to  make  inquiries  as  to  single       Commis- 
parishes,  with  a  view  to  forming  unions.  --».•— 

The  29th  directs  a  similar  inquiry  as  to  former  unions,  either  under  Gil- 
beri*s  Act  or  local  acts,  with  a  view  to  the  future  apportionment  of  expenses. 

The  S2d  section  is  a  very  material  one.  The  26th  having  given  the  power 
to  form  unions,  the  Sftd  authorises  the  commissioners  to  declare  any  union, 
whether  formed  before  or  after  the  passing  of  the  act,  to  be  dissolved  in  any 
parish  to  he  added  to  or  separated  from  such  union,  and  to  adapt  the  con- 
stitution, management,  and  board  of  guardians,  to  the  altered  state  of  things ; 
and  then  the  parishes  separated  from  the  union  may  be  united  to  other 
parishes  or  unions ;  and  the  commissioners  are  authorised  to  ascertain  the 
proportionate  value  of  the  workhouses,  and  other  things  belonging  to  the 
pariah,  and  it  gives  directions  on  the  subject.  But  tliis  alteration  is  not  to 
take  place  unless  a  majority  of  two-thirds  of  the  guardians  of  the  union  shall 
concur  in  the  alteration  ;  and  on  this  it  is  to  be  observed,  that  the  consent 
is  only  required  when  unions  are  altered,  and  not  when  originally  formed 
under  section  26. 

Now  this  mode  of  ascertaining  the  proportion  of  expenses  had  been  di- 
rected by  section  28,  as  to  single  parishes,  and  by  the  29th,  as  to  unions, 
under  Giiberfs  Act  and  local  acts ;  all  the  parishes,  therefore,  under  the 
contemplation  of  both  these  sections,  must  be  considered  as  being  capable  of 
forming  part  of  the  union  thus  authorised  by  the  d2d  section  to  be  altered. 
And  if  unions  of  parishes  under  local  acts  might  be  made  parts  of  a  union 
under  the  act  in  question,  so  may  a  single  parish  possessing  a  local  act. 

The  37ih  section  prohibits  unions  being  formed  under  Gilbert's  Act  with- 
out the  consent  of  the  commissioners.  The  SSih  section  directs,  that  when 
parishes  are  formed  into  a  union,  there  shall  be  a  board  of  guardians,  with 
particular  directions  relating  to  them.  It  is  not,  however,  necessary  to  go 
through  these  particulars.  One  or  two  of  the  circumstances  connected  with 
unions  of  parishes  with  local  boards  are  worthy  of  observation.  The  26th 
section  itself  provides,  that  notwithstanding  the  union  there  authorised,  each 
of  the  parishes  shall  be  separately  chargeable  with  and  liable  to  pay  the 
expenses  of  its  own  poor,  whether  relieved  in  or  out  of  the  workhouse. 
The  27th  permits,  that  in  any  union,  justices  may  direct,  in  certain  cases, 
relief  to  persons  not  in  the  workhouse  to  be  given,  by  whom  the  particular 
parish  is  chargeable.  The  relief  cannot  be  given  by  the  union  guardians  out 
of  the  union  fund ;  therefore  the  pariah  guardians,  wherever  there  are 
such,  will  be  the  persons  to  give  this  relief.  Again,  section  88  enacts,  that 
the  workhouses  of  such  union  shall  be  governed,  and  the  relief  of  the  poor 
in  such  union  shall  be  administered  by  the  board  of  guardians — not  the  out- 
door relief— evidently  giving  to  the  board  the  government  only  of  matters 
wherein  the  parishes  have  a  common  interest.  The  same  section  makes  the 
justices  ex  officio  guardians  of  the  united  or  common  workhouses,  (not  of 
such  union,  nor  of  such  parish) ;  and  further  provides,  that  no  ex  officio  or 
other  guardian  of  any  such  board  shall  act,  except  as  a  member,  and  at  a 
meeting  of  such  board. 
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King*i  Bineh,        Now  section  54  is  entirely  confined  to  the  relief  of  the  poor  of  any  parish 

^^'>'^^        which  has  a  local  board  under  this  or  any  other  act  or  select  vestry,  and 

The  Kino      whether  forming  part  of  a  union  or  incorporation  or  not,  and  directs  that 

The  Poor  Law  ^^^^  relief  shall  belong  exclusively  to  such  guardians  of  the  poor  or  select 

CoMMH-       vestry. 

sioNXRa.  Some  of  the  provisions  relating  to  bastardy  and  removal  lead  to  similar 

observations,  and  strongly  support  the  inference,  that  parishes  having  local 
boards  may  be  united  with  others  under  the  26  th  section.  We  do  not  feel 
it  necessary  to  discuss  the  judgment  pronounced  by  us  on  the  d9th  section, 
though  we  were  pressed  at  the  bar  with  the  consequences  of  it.  We  were 
told  that  the  effect  of  it  would  be  easily  evaded,  inasmuch  as  the  commis- 
sioners would  be  at  liberty  to  unite  every  parish  having  a  local  board,  though 
not  to  give  a  board  to  a  single  parish  possessing  already  a  board  under  a 
local  act.  But  we  are  not  to  assume  that  the  commissioners  will  evade  the 
law,  or  colourably  unite  a  parish  possessing  a  local  board,  merely  because 
they  have  not  the  power  to  give  them  that  constitution  as  single  parishes. 
The  power  given  by  section  26  is  given  in  different  terms  from  that  given  by 
the  39th,  and  the  Court  has  decided  under  different  conditions.  We  have 
no  right  to  doubt  that  both  the  one  power  and  the  other  will  be  faithfully 
carried  into  execution.  The  vast  and  populous  parishes  for  which  local 
constitutions  have  been  enacted,  stand  plainly  in  a  very  different  condition 
from  the  small  parishes  which  have  been  affected  by  GilbertU  Act,  or  have 
obtained  local  acts  for  themselves.  Whether  it  is  or  is  not  desirable  that 
the  former  should  remain  single,  and  act  on  their  existing  regulations,  there 
are  obvious  reasons  for  supposing  that  parliament  would  have  been  unwilling 
to  disturb  what  it  found  there  established.  But  to  withhold  the  power  of 
uniting  every  small  parish,  otherwise  fit  to  be  united,  might  have  had  the 
effect  of  preventing  the  operation  of  the  new  law  over  a  large  portion  of  the 
country.  We  find,  accordingly,  (as  was  indeed  admitted  in  argument  at  the 
bar,)  that  the  power  of  uniting  is  conferred  without  any  restriction  whatever, 
and  have  pointed  out  several  sections  in  which  the  union  of  such  parishes  is 
clearly  contemplated.  Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
commissioners  have  in  this  case  exercised  a  lawful  power,  and  that  their 
order  must  be  confirmed. 

Rule  discharged. 


The  King  v.  The  Justices  of  Derbyshire. 

[For  the  report  of  this  case  see  ante^  p.  248.] 


JuM  3d. 


Sir  Francis  Burdett,  Bart.  v.  Withers. 


A  SSUMPSIT.     The  declaration  stated,  that  whereas  the  defendant  was 

tenant  to  the  plaintiff  of  certain  premises,  upon  (amongst  others)  die 

terms,  that  the  defendant  should,  during  the  tenancy,  keep  all  the  said  pre- 


Assanpsit,  for 
oot  keeping  and 
leaving  premises, 
of  which  tlie  de- 
fendant was  te- 
nant, in  good  and 

sufficient  repair,  according  to  agreement.  Plea,  payment  of  SI.  into  Conrt,  and  that  the  plaintiff  had  not 
sustained  greater  damage.  HM,  that  evidence  was  admissible  uu  the  part  of  the  defendant  to  shew  what 
was  the  condition  of  the  piemiies  wbea  he  ealered  upon  them. 
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tnises  in  good  and  sufficient  repair  at  his  own  expense,  the  defendant  in    King*t  Bench, 
consideration  thereof  promised,  &c.    Breach,  that  the  defendant  did  not       .^"^'^^ 
keep  the  said  premises  in  good  and  sufficient  repair  at  his  own  expense ;  but,  BuBDnr^^vt. 
on  the  contrary  thereof,  that  the  defendant,  after  the  commencement  and  v. 

during  the  continuance  of  the  tenancy,  wrongfully  suffered  and  permitted  the  Withers. 
said  premises  to  be  and  continue,  and  the  same  were  for  and  during  all  that 
time,  ruinous,  prostrate,  and  in  bad  and  untenantable  repair,  &c.  for  want  of 
good  and  sufficient  repairing  thereof;  and  that  the  defendant  afterwards 
wrongfully  yielded  up  the  same  premises  in  the  like  ruinous  and  prostrate 
condition,  &c.  Plea,  payment  of5L  into  Court,  and  that  the  plaintiff  had  not 
sustained  greater  damage. 

At  the  trial  before  Alderson,  B.,  at  the  Reading  spring  assizes,  1836,  it 
appeared  that  at  the  time  when  the  defendant  yielded  up  the  premises  they 
were  much  out  of  repair,  and  that  it  would  cost  100/.  to  put  them  in  proper 
repair,  llie  defendant  then  offered  evidence  to  shew  what  was  their  con- 
dition at  the  commencement  of  his  tenancy.  The  learned  judge  rejected  the 
evidence,  saying,  that  both  the  contract  and  the  breach  were  admitted  on  the 
record,  and  that  the  jury  had  only  to  assess  the  plaintiff  his  damages. 
Verdict  for  plaintiff,  100/. 

Cooper  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, 

Ludlow^  Seijt.  shewed  cause.  No  doubt  Gutteiidge  v.  Munyard  (a)  is  an 
authority  against  the  plaintiff;  but  in  the  case  of  Stanley  v.  Toogoodib) 
Tinda  /,  C.  J.  said,  that,  under  a  covenant  to  keep  and  leave  premises  in  re- 
pair, the  state  of  repair  at  the  time  of  the  demise  was  not  to  be  taken  into 
consideration.  The  distinction  between  evidence  of  the  age  and  general  con- 
dition, which  is  said  to  be  admissible,  and  evidence  of  repair,  which  is 
certainly  not  admissible,  is  a  very  fine  drawn  distinction,  and  it  seems  unrea- 
sonable to  admit  the  former  evidence  while  the  latter  is  excluded. 

Lord  Denhan,  C.  J.  (without  calling  upon  Cooper), — We  think  it  was  very 
material  for  the  jury  to  be  informed  of  the  condition  of  the  premises  at  the 
time  of  the  defendant  entering  upon  them,  in  order  that  they  might 
determine  whether  he  had  paid  into  Court  enough  to  cover  his  liability  for 
dilapidations. 

LiTTLEDALE,  Patteson  and  Williams,  Js.  concurred. 

Rule  absolute. 

(a)  7  Car.  &  Pa.  129.  (6)  3  Bing.  N.  C.  4.    S.  C.  2  Hodges,  132. 

Bland  v.  Warren. 

May  25th. 
/tRCHBOLD  had  obtained  a  rule  nisi  to  set  aside  the  trial  and  proceed-  in  uaciion  where 
ings  in  this  case,  and  for  a  new  trial,  on  the  ground  of  irregularity.   The  beaded  »ewna"** 

•pecial  pleas, 
whereon  isine  wm  joined,  the  plaintiff  gkve  notice  of  trial  for  the  third  sittings  in  term,  but  gave  no  notice 
that  tlie  case  would  be  taken  as  undefended.  The  cause  was  entered  in  the  manhal's  list  as  undefended. 
No  notice  was  given  bjr  the  defendant  that  the  cause  was  defended,  and  no  counsel  appeared  for  him 
when  tlie  cause  was  called  on  t-^HM,  after  verdict  for  the  plaintiff,  that  tlie  plaintiff  bad  committed  no 
irregularity  in  trying  the  cause  as  nodefcnded ;  but,  as  there  was  an  affidavit  of  merits,  the  Court  allowed  a 
new  trial  on  payment  of  costs. 
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Kinf^t  Bench,  action  was  in  assumpsit,  and  the  defendant  had  pleaded  sevend  special  pleas, 
upon  which  issue  was  joined  on  the  51st  of  March.  The  plaintiff  gave  notice 
of  trial  for  the  second  sittings  in  Easter  term,  and  the  notice  was  continued 
for  the  third  sittings,  which  occurred  on  the  5  th  of  May.  The  cause  was 
entered  for  trial  three  days  before  that  day.  The  printed  notice  of  the  third 
sittings  stated  that  none  but  undefended  causes  would  be  taken  that  day. 
The  cause  was  entered  in  the  marshal's  list  as  undefended,  and  was  so  called 
on.  No  notice  had  been  given  by  the  plaintiff  to  the  defendant  that  the 
cause  would  be  taken  as  undefended.  No  counsel  appeared  for  the  de« 
fendant,  and  the  plaintiff  had  a  verdict. 

The  affidavit  for  the  defendant  stated,  that  the  cause  was  set  down  out 
of  its  turn  in  the  list  of  undefended  causes  ;  that  he  did  not  expect  it  would 
be  taken  as  an  undefended  cause  ;  that  the  pkintiff  *s  attorney  knew  it  would 
be  defended,  and  that  the  defendant  had  a  good  defence  on  the  merits. 

The  affidavit  for  the  plaintiff  denied  that  he  knew  the  cause  would  be  de- 
fended, and  stated  that  the  cause  was  set  down  in  its  r^ular  way,  and  not 
out  of  its  turn. 


Humfrey  now  shewed  cause,   and  contended  that  there  had  been  no 

irregularity. 

Archbold^  contrii. — By  the  regular  printed  list  it  would  not  appear  that  this 
cause  was  to  have  come  on  on  the  day  when  it  was  tried ;  if  the  plaintiff 
intended  to  have  taken  it  as  an  undefended  cause  he  ought  to  have  given  two 
days'  notice  to  the  defendant. — [Patteson^  J.  That  may  be  the  practice  when 
a  cause  is  taken  out  of  its  turn,  not  otherwise.]— Then  the  necessary  conse- 
quence must  be,  that  every  defendant  in  the  list  of  causes  must  give  a  brief 
to  counsel. 


Lord  Denman,  C.  J. — A  list  is  made  out  at  the  marshal's  office,  for  the 
last  sittings  in  term,  of  all  those  causes  which  are  supposed  to  be  undefended. 
If  a  cause  appears  in  that  list,  as  this  did,  it  is  to  be  considered  primd  &cie 
as  an  undefended  cause.  Formerly  the  practice  was  to  deliver  a  brief  to 
counsel,  in  order  that  he  might  appear  and  state  that  the  cause  was  defended. 
If  tliis  defendant  had  done  so,  or  had  given  notice  to  the  plaintiff  that  the 
cause  was  defended,  the  plaintiff  would  have  tried  it  at  his  peril.  But  this 
case  was  set  down  as  an  undefended  cause,  and  the  defendant  neither  gave 
such  notice,  nor  instructed  counsel.  It  is  true  that  several  special  pleas  are 
placed  upon  the  record  ;  but  that  is  no  proof  that  there  is  any  real  defence. 
It  does  not  appear,  therefore,  that  the  plaintiff  has  committed  any  irregularity, 
but  as  there  is  an  affidavit  of  merits,  the  rule  may  be  made  absolute  on  the 
payment  of  costs. 

LiTTLEOALE  and  Patteson,  Js.  concurred. 

Rule  absolute,  on  payment  of  costs. 
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Smith  v.  Dixon.  ^^^^^ 

May  22. 
^H£  declaration  stated,  that  the  defendant  bought  of  the  plaintiff  a  large     Dwiantion 

quantity,  that  is  to  say,  not  less  than  5000  nor  more  than  6000  oak  trees,  "Jl^JJ^J^'d  £* 
being  not  less  than  two  feet  and  a  half  nor  more  than  three  feet  in  height ;  the  def«nd«ot  not 
and  also  10,000  oak  trees,  being  not  less  than  one  foot  and  a  half  nor  more  IJJJa'^lhM^fiooo*^ 
than  two  feet  in  height,  the  said  oak  trees  respectively  to  be  well  taken  up  trees,  to  be  weu 
by  the  plaintiff  at  the  usual  and  proper  time  in  the  year  for  taking  up  oak  ^iinuyai  th!?* 
trees,  and  within  a  reasonable  time  afterwards  to  be  delivered  by  the  plaintiff  «»n<^  »o<i  proper 
to  the  defendant's  order  at  Bishop  Brigg,  in  the  county  of  Lincoln.     And  in  LlJd*to'b!l  dJilT* 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant^  "f^^^  ^  ^«  ^^• 
then  promised  the  defendant  to  take  up  the  said  oak  trees,  as  aforesaid,  and  decianUon  then 
to  deliver  the  same  to  him,  the  defendant,  he,  the  defendant,  then  promised  *J2^ffd|j'**» 
the  plaintiff  to  accept  and  pay  for  the  said  oak  trees.     Averment,  that  after-  end  properly  tmke 
wards,  on  the  10th  day  of  February,  in  the  year  of  our  Lord  1885,  the  /JJ,2^j^ 
plaintiff  well  and  properly  took  up  for  the  defendant  6000  oak  trees,  being  the  namber  under 
not  less  &c.,  and  10,000  oak  trees,  being  not  less  &c.;  which  said  10th  day  of  UJjrtng^tu 
February  then  was  the  usual  and  proper  time  of  the  year  for  taking  up  was  not  less  than 
oak  trees,  as  aforesaid.     And  although  the  plaintiff  afterwards  tendered  and  aooo)^nd^ered 
offered  to  deliver  the  said  oak  trees  to  the  defendant,  yet  the  defendant  did  ^  deliver  them  to 
not  accept  the  said  oak  trees ;  whereby  the  said  oak  trees,  being  so  taken  up,  Y^n^^^Mt  the* 
perished  and  became  of  no  value  to  the  plaintiff.  "*  eu '^V***  °^* 

2d  Plea.  That  the  plaintiff  did  not  well  and  properly  take  up  for,  or  tender,  uke  op  or  off«T  to 
or  offer  to  deliver  to  the  defendant,  or  to  his  order  at  Bishop  Brigg  aforesaid,  qJ*^"  SdJ.'*^* 
6000  oak  trees,  being  not  less  &c.,  and  10,000  oak  trees,  being  not  less  &c.,  mnrrertotiiepiee^ 
in  manner  and  form  as  the  plaintiff  hath  above  in  his  declaration  in  that  be-  ^.t^,^e?Mduit 
half  alleged,  and  of  this  he,  the  defendant,  puts  himself  upon  the  country  &c.  had  improperly 

5d.  Plea.  That  the  said  oak  trees  in  the  declaration  mentioned  were  tr  |!|^riljr«ud'itblt 
be  delivered  by  the  plaintiff  to  the  defendant's  order  in  manner  in  the  de-  the  piea  wa»  don. 
claration  in  that  behalf  mentioned.  And  the  defendant  further  saith,  that  it  ^  thouk^^lp 
was  the  duty  of  the  plaintiff,  accordins  to  the  usage  and  custom  of  trade,  and  ^  theoc^er  to 

5.  J    .  t.  .1  ^   1  -J  J         ^       .  deliTer!— flW, 

accordmg  to  and  m  compliance  with  the  terms  of  the  said  supposed  contract     i.  as  the  decia- 
in  the  declaration  mentioned,  to  have  abstained  from  taking  up  or  offering  to  «tionit»eif,by  not 

11.  114.1  1.11  *i  everring  that  the 

deliver  to  the  defendant  the  said  oak  trees,  or  any  of  them,  or  any  part  namber  was  within 
thereof,  until  he,  the  defendant,  should  have  given  to  the  plaintiff  an  express  JJS^'byuIe  coo- 
order  so  to  do,  or  until  a  reasonable  time  for  his,  the  defendant's,  giving  such  tract,  had  made 
express  order  should  have  elapsed.     And  the  defendant  further  saith,  that  at  riaLb^toirwith- 
the  times  of  his,  the  plaintiff's,  so  taking  up  for  and  offering  to  deliver  to  the  out  uking  the 
defendant  the  said  oak  trees,  he,  the  defendant,  had  not  given  to  the  plaintiff  t,^i,therawasoo 
an  express  or  any  order  to  take  up  or  deliver  the  said  oak  trees,  or  any  of  «vennent  of  per- 
them,  or  any  part  thereof,  nor  had  a  reasonable  time  for  his,  the  defendant's  part  or  the  plain- 
so  doing  then  elapsed ;  and  by  means  of  the  premises  in  this  plea  mentioned  ^»  tb*t  therefore 
the  said  oak  trees,  if  he,  the  said  defendant,  had  taken  or  accepted  the  same,  bad  for  traversing 
would  have  been  of  little  or  no  value  to  him,  the  defendant,  &c.  ***«.°Th*aubepiea 

4th  Plea.  That  the  said  oak  trees  which  he,  the  defendant,  bargained  was' bad  for  du- 
for  and  bought  of  the  plaintiff  as  in  the  declaration  mentioned,  were  oak  SJ'lSJjttrp'I^ 
trees  then  being  and  growing  in  a  certain  nursery  ground  of  the  plaintiff  at  periy  taUng  ap 
Market  Rasen,  in  the  county  of  Lincoln.     And  that  the  said  oak  trees  which  ^ill^^^^g^, 
the  plaintiff  so  took  up  and  offered  to  deliver  to  the  defendant  in  manner  in 
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King's  Bench,    the  declaration  in  that  behalf  mentioned,  were  not  the  same  trees  which  lie, 

^^^^^         the  defendant^  had  bargained  for  and  bought  of  the  plaintiff*,  as  in  the  declara- 

Smith         ^^^  ^^^  -^  ^l^j^  pl^2^  mentioned ;  nor  were  the  said  oak  trees  which  the  plain- 

DixoN.        tiff*so  took  up  for  and  offered  to  deliver  (o  the  defendant  as  aforesaid,  or  any 

of  them,  or  any  part  thereof,  trees  which,  at  the  time  of  the  said  bargain  and 

sale,  were  growing  in  the  said  nursery  ground  of  the  plaintiff  at  Market 

Rasen  aforesaid. 

Special  demurrer  to  the  above  pleas. 

Causes  of  demurrer  to  the  2d  plea,  that  it  is  double  in  denying  both  the 
taking  up  and  the  tender  of  the  oak  trees,  containing  a  negative  pregnant ; 
and  traverses  the  allegations  in  the  declaration  too  largely,  in  making  the 
exact  number  and  height  of  the  trees  material  to  the  issue. 

To  the  dd  plea,  that  it  argumentatively  denies  the  contract  and  promise  in 
the  declaration^alleged,  and  admits  that  the  plaintiff*  hath  a  good  cause  of 
action  against  the  defendant  upon  another  contract ;  that  it  amounts  to  the 
general  issue,  and  does  not  confess  and  avoid  the  cause  of  action  stated  in 
the  declaration. 

To  the  4th  plea,  that  it  argumentatively  denies  the  contract  and  promise 
in  the  declaration  alleged,  merely  amounts  to  the  general  issue,  and  does  not 
confess  and  avoid  the  cause  of  action  in  the  declaration  alleged. 

Archholdi  in  support  of  the  demurrers  (a).  The  second  plea  is  bad  on  two 
grounds.  1st.  It  is  double  in  denying  that  the  plaintiff*  either  well  and  properly 
took  up  or  tendered  to  the  defendant  the  trees  in  question.  If  the  plaintiff 
had  broken  his  contract  in  two  ways,  each  should  have  been  made  the  sub- 
ject of  a  separate  plea.  In  the  Doctrina  Placitandi,  p.  136,  citing  Dyer,  242  a. 
it  is  said  that  a  plea  to  debt  on  bond,  that  the  obligation  was  to  abide  by 
an  award,  and  that  no  award  was  made  or  delivered,  is  bad  for  duplicity. — 
[Coleridge^  J. — May  not  the  taking  up  be  considered  as  part  of  the  act  of  deli- 
verance ?] — The  plea  says,  take  up  or  tender.  It  would  have  been  sufficient 
to  have  said  he  did  not  deliver  up  in  manner  and  form,  &c.  2d.  The  tra- 
verse taken  is  too  large.  The  declaration  alleges  a  contract  for  not  less  than 
5000  nor  more  than  6000  trees,  and  the  plea  denies  that  the  plaintiff  deli- 
vered 6000. — [Pa//e«oii,  J. — The  declaration  avers  that  the  plaintiff  well  and 
properly  took  up  6000,  &c.  If  that  number  is  material  in  the  declaration, 
why  should  not  the  defendant  traverse  it  ?  If  the  number  however  is  not 
material  in  the  declaration,  it  is  not  in  the  plea.] — The  plea  also  traverses 
the  **  well  and  properly,*'  conjunctively  instead  of  disjunctively.  The  third 
plea  is  bad,  for  it  imports  into  the  contract,  in  order  to  qualify  the  terms  of 
it,  a  custom  of  trade.  This  is  improper  according  to  Greaves  v.  Ashlin  {b). 
The  fourth  plea  amounts  to  the  general  issue. 

The  Court  then  asked  Wightman  whether  it  was  his  intention  to  support 
all  the  pleas,  and  allowed  him  until  Friday,  the  28th  of  April,  to  consider. 

Wightman  contra  (April  28th).  The  defendant  abandons  the  third  plea. 
The  second  and  fourth  pleas  are  good.  The  objections  taken  to  the  second 
plea  are :  1st.  That  the  traverse  is  too  large,  as  it  traverses  the  precise  num- 

(a)  In  Easter  tfirm  last,  April  25,  before      and  Coleridge,  Js. 
Lord  Denman,  C.  J.,   UttledaU,    Patteton,  (6)  3  Campb.  426. 


TRINITY  TERM,  1837.  449 

ber  alleged  to  be  taken  up ;  2d.  That  it  tenders  a  sort  of  double  issue  by  King*t  Bench, 
traversing  both  the  taking  up  and  delivery.  As  to  the  first  objection,  the  ^«^v^ 
number  here  is  not  immaterial.  The  contract,  as  stated  in  the  declaration,  Smith 
requires  the  allegation  of  some  precise  number.  The  plaintiff  has  chosen  Dixon. 
to  allege  a  number  positively,  and  as  he  has  done  so,  it  was  open  to  the  de- 
fendant to  traverse  that  number.  This  strictness  was  not  necessary,  the 
plaintiff  might  have  alleged  a  number  under  a  videlicet,  and  then  as  the  pre- 
cise number  is  not  of  itself  material,  he  would  not  have  been  compelled  to 
prove  it. — [Cokridget  J. — Suppose  this  action  had  been  brought  before  the 
new  rules,  and  the  declaration  had  contained  an  averment  of  a  delivery  of 
6000,  to  which  the  general  issue  had  been  pleaded,  could  not  the  plaintiff 
have  given  in  evidence  deKvery  of  5999  ?] — According  to  the  doctrine  laid 
down  by  Mr.  Serjt.  WiUiams,  in  note  1  to  DakitCs  case  (a),  where  any  thing 
that  is  not  material  is  laid  down  without  a  videlicet,  the  party  is  concluded 
by  it.  He  cites  Symondi  v.  Knox{b).  In  Arnfield  v.  Bates  (c),  and  Crispin 
V*  WiUiamson  (d)  the  same  language  is  held.  The  present  case  does  not  re- 
quire the  doctrine  to  be  carried  to  its  full  extent,  because  some  number  is 
material,  as  the  averment  of  delivery  must  be  qualified  by  alleging  some 
number ;  and  if  the  number  were  struck  out  of  the  declaration  altogether  it 
would  be  bad. — IPatieson,  J. — I  do  not  see  why  a  different  sense  should  be 
put  on  6000  in  the  plea  from  that  which  the  plaintiff  contends  that  it  bears  in 
the  declaration.  If  it  only  means  an  indefinite  number  in  the  latter,  why  is 
it  to  mean  a  definite  one  in  the  former  ?] — At  all  events,  from  the  form  of 
the  allegation  in  the  declaration,  the  defendant  could  not  take  any  other  tra- 
verse. Nruhail  v.  Barnard  (e)  is  an  authority  for  the  defendant.  It  shews 
that  a  declaration  complaining  of  an  obstruction  of  three  lights  is  not  an- 
swered by  a  plea,  which  justifies  the  obstruction  of  two  of  them  only. 

As  to  the  second  objection,  the  issue  is  not  double ;  the  rule  has  been  in- 
correctly applied.  An  issue  may  well  involve  several  facts,  and  still  be  a 
single  issue  ;  JVebb  v.  IVeatherby  (f) ,  The  facts  here  alleged  do,  when  taken 
together,  constitute  one  single  point  upon  which  issue  is  tendered.  All  these 
fects  must  necessarily  be  involved  in  the  issue ;  they  would  have  formed 
part  of  it  even  had  the  traverse  been  modo  et  form4.  Moreover,  the  plaintiff 
himself  tenders  them  for  traverse. 

The  fourth  plea  also  is  good.  It  is  in  substance  that  the  trees  taken  up 
and  tendered  were  not  the  trees  bought.  It  is  said  that  this  amounts  to  the 
general  issue.  But  since  the  new  rules  that  is  not  so.  The  general  issue 
now  has  no  other  effect  than  a  denial  of  the  contract.  Here  the  contract 
is  admitted.  (Archbold  intimated  that  he  objected  to  the  plea  as  being  argu- 
mentative.)— [^PaUesofif  J. — By  the  fourth  plea  you  add  another  term  to  the 
contract  as  stated  in  the  declaration,  and  so  aver  arguendo  that  the  contract 
was  not  the  same  as  that  stated,  and  then  conclude  with  a  verification.] 

Wigktman  then  abandoned  the  fourth  plea. 

Archbold  contra*.     The  doctrine  laid  down  in  the  note  to  Saunders  is  qua- 

(a)  2  Wms.  Saunders,  291,  c.  («)  Yelv.  226. 

(6)  3  T.  R.  68.  (/  )  1  BiDg.  N.  C.  602.  5.  C.  1  Hodges, 

(c)  3M.  &S.  173.  39. 

{,d)  8Taunt.  107,  112. 
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KingU  Bench,  lified  by  the  Bubsequent  editors  in  a  note  on  tbe  sane  subject.  And  cer* 
tainly  that  doctrine  cannot  be  supported  in  its  full  extent.  The  substance  of 
the  averment  in  the  declaration  is,  that  the  plaintiff  tendered  and  offered  to 
perform  his  part  of  the  contract ;  the  plea  therefore  should  have  traversed 
his  having  done  so  raodo  et  formd. 

The  principle  laid  down  in  the  doctrina  placitandi  is  conclusive  as  to  the 
second  objection.  It  has  been  attempted  to  apply  the  rule  relative  to  a  de- 
claration, to  the  plea  in  this  case.  If  in  a  declaration  there  are  fifty  facts, 
which  together  make  one  issue,  the  defendant  cannot  traverse  each  of  these 
nominatim  in  one  plea.  He  must  either  plead  the  general  issue,  or  he 
must  make  each  fact  the  subject  of  a  distinct  plea.  IVebb  v.  Weatkerby  (a)  is 
quite  beside  the  question.  There  the  two  facts  alleged  in  the  replication 
were  considered  by  the  Court  to  be  identical,  and  therefore  they  held  that  it 
was  not  bad. — [C^eridge^  J. — Does  not  the  "  uking  up"  and  '•  delivery"  here 
constitute  one  allegation  only  ?  The  "  taking  up"  alone,  or  "  the  delivery" 
alone,  would  have  been  quite  immaterial.] 

Cur,  adv.  vvli. 


Lord  Denhak,  C.  J.  on  this  day  delivered  the  judgment  of  the  Court. — 
In  this  case  the  contract  alleged  in  the  declaration  is,  that  the  plaintiff*  sold 
to  the  defendant  not  less  than  5000,  nor  more  than  6000  oak  trees,  of  a 
certain  size  ;  and  10,000  oak  trees  of  another  size,  to  be  well  taken  up  by 
the  plaintiff*,  at  the  usual  and  proper  time  of  the  year,  and  to  be  delivered 
by  him  to  the  defendant  within  a  reasonable  time  afterwards,  at  certain 
prices.  The  declaration  then  avers,  that  the  plaintiff*  did  well  and  properly 
take  up  for  the  defendant,  at  the  proper  time,  6000  oak  trees  of  tbe  one  size, 
and  10,000  of  the  other,  (without  laying  the  number  under  a  videlicet,  or 
averring  that  the  number  of  the  first  size  was  not  less  than  5000,  or  more 
than  6000^)  and  did  within  a  reasonable  time  afterwards  offer  to  deliver  the 
said  trees  to  the  defendant. 

The  plea  states,  that  the  plaintiff*  did  not  well  and  properly  take  up  for  or 
off*er  to  deliver  to  the  defendant  6000  oak  trees  of  the  one  size,  and  10,000 
oak  trees  of  the  other  size,  in  manner  and  form  as  in  the  declaration  alleged. 

The  plaintiff*  has  demurred  specially.  The  principal  grounds  of  demurrer 
are,  first,  that  the  defendant  has  made  the  number  material  by  his  plea, 
which  he  had  no  right  to  do ;  secondly,  that  the  plea  is  double^  because  it 
traverses  not  only  the  well  and  properly  taking  up,  but  the  subsequent  off*er 
to  deliver. 

On  the  first  ground,  we  are  of  opinion  that  the  plea  is  good.  The  plain- 
tiff* has  himself  made  the  number  material,  by  not  averring  that  the  number 
was  within  the  limits  prescribed  by  the  contract.  If  that  averment  had  been 
inserted  in  the  declaration,  the  number  would  have  been  immaterial,  and  tbe 
question  would  have  turned  on  the  want  of  a  videlicet ;  but  as  the  decla- 
ration stands,  it  is  only  by  taking  the  number  stated  as  material,  that  the 
declaration  itself  can  be  supported ;  for  so  only  is  there  any  averment  of 
performance  of  the  condition  precedent  to  take  up  a  number  of  trees  within 
the  prescribed  limits. 

On  the  other  ground,  we  are  of  opinion  that  the  plea  is  bad.     The  well 


(a)  1  Bing.  N.  C.  502.    5.  C.  1  Hodges,  39. 
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and  properly  taking  up  of  trees  depends  on  the  time  and  manner  in  which  it    King's  Bench. 
was  done,  and  is  not  necessarily  coupled  with  any  subsequent  offer  to  de-         ^^^r^ 
liver.     If  the  plaintiff  fails  to  prove  the  well  and  properly  taking  up,  the         Smith 
defendant  would  be  entitled  to  a  verdict,  though  there  had  been  an  offer  to        Dixon.  - 
deliver.     On  the  other  hand,  if  he  fails  to  prove  the  offer  to  deliver,  the 
same  consequence  would  follow,  though  he  should  establish  that  the  trees 
were  well  and  properly  taken  up.     Formerly  the  plea  of  non  assumpsit 
would  have  put  in  issue  both  facts ;  but  now  all  facts  intended  to  be  denied 
roust  be  specially  traversed,  yet  not  two  by  one  traverse,  as  it  is  here. 
Judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Watts  v.  Fraser. 


June  9th, 


T  IBEL.     The  first  count  for  a  libel  on  a  literary  publication  of  the  plain-     i^^^y^  j^^  je- 
tiff 's ;  the  second  for  a  libel  on  himself  personally.     Plea,  the  general  fe»"i»nt  proposed 
issue.     At  the  trial  before  Lord  Denman,  C.  J.  at  the  Middlesex  sittings  gHUouof dnmages , 
after  Michaelmas  term  1835,  the  plaintiff  having  proved  the  publication  and  Hi>t  h«  bad  been 
inuendoes,  the  defendant  proposed  to  shew  in  mitigation  of  damages,  that  the  the  miei  com- 
plaintiff  had  published  various  articles  in  several  newspapers,  and  in  a  maga-  '*'f*"'?j°f.**^ 
zine  edited  by  him,  attacking  the  defendant,  and  thereby  provoking  him  to  viouaiy  pobUshed 
write  the  libel  complained  of.     For  this  purpose  he  offered  in  evidence  a  ^^^1*  newi?^  '* 
certificate  of  an  aflUdavit  from  the  Stamp-office,  that  the  plaintiff  was  joint  pipere  and  in  a 
proprietor  of  the  United  Service  Gazette,  (which  was  said  to  contain  one  of  eff^Ttwi.  he 
the  articles  complained  of,)  and  also  a  copy  of  that  paper,  which  was  stated  otSend  in  evi- 
to  have  been  brought  from  the  Stamp-office,  and  of  which  the  title,  printers,  of  araffidavit 
publishers,  and  place  of  publication  corresponded  with  those  in  the  affidavit,  from  ihe  sump- 
This  evidence  was  objected  to  by  the  defendant,  and  rejected  by  Lord  Den-  plaintiff  «a«  a 
mm,  C.  J.     It  was  also  proved  that  the  plaintiff  was  editor  of  the  Alfred  p'[opri«torofotte 

-       -     _        _*'    _-,       -        ,  *  .  »  1.        .         ofthonewapapen, 

newspaper,  and  of  the  Old  England  newspaper,  previous  to  the  publication  and  proved  that 
of  the  libel  for  which  the  action  was  brought,  and  at  the  time  when  articles  o7tJ^o*hen'*i^ 
attacking  the  defendant  appeared  in  them.     Copies  of  those  newspapers  that  he  bad  read 
obtained  from  the  Stamp-office,  signed  and  deposited  by  the  printer  under  ^ieietending*to 
the  direction  of  the  plaintiff,  were  then  tendered  in  evidence.     As  to  the  provoke  Uie  de- 
Alfred,  a  witness  was  called,  who  stated  that  the  plaintiff  had  read  over  to  ^^^"a^^s  ap- 
him  in  manuscript  an  article  complained  of  and  inserted  therein,  and  em-  pe«nd  in  one  of 
ployed  him  to  print  the  paper.     But  no  evidence  was  given  to  shew  the  pr^aced  copies 
publication  of  any  paper  containing  the  alleged  libel,  except  by  the  copy  of  '"^^J^'T*^****" 
deposited  at  the  Stamp-office,  nor  that  the  defendant  had  seen  any  copy  of  stamp-office,  one 
these  papers.     The  evidence  was,  for  these  reasons,  rejected.     The  defend-  g^^^l^JJJJJ^e 
ant  also  offered  in  evidence  a  magazine  edited  by  the  plaintiff,  containing  an  affidavit :  and 
article  complained  of  by  the  defendant,  the  publication  of  which  bore  date  JJi;^™  hIdVeen 
previous  to  the  libel  by  the  defendant,  and  which  the  foreman  of  the  pub-  tisned  and  depo- 

'^  sited  under  dirco> 

tions  of  the  plaintilT  by  bis  printer,  and  one  of  tliem  was  proved  by  the  plaintiff's  printer  to  have  been 
printed  by  him.  Tlie  magaaine  produced  was  also  stated  by  the  plaintiff's  publisher  to  have  been  pub- 
lished ty  him,  according  to  his  belief,  before  the  appearance  of  the  defendant's  libel. 

Tlie  defendant  gave  no  evidence  to  shew  that  lie  had  seen  any  of  the  libels  by  which  he  alleged  that  he 
bad  been  provoked. 

H$U,  1st.  That  the  deposit  of  the  newspapers  at  theScamp*office  did  not,  by  virtue  of  98  O.  \  c.  78,  under 
those  circumstances  afford  evidence  of  a  publication.  Sod.  That  the  publication  of  a  newspaper  could 
Dot  be  inferred  from  the  circumstance  of  one  having  been  printed.  Srd.  That  even  if  the  publication 
had  been  proved,  the  evidence  was  inadmissible  to  shew  provocation,  unless  aonse  fortiier  evidfocr  was 
given  from  which  the  jury  might  infer  that  the  defendant  had  seen  the  libels  by  the  plaintiff  previous  lo 
vritiog  the  libel  complained  or. 
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Hsher  stated,  according  to  his  belief,  was  then  published.  There  was  no 
evidence  to  shew  that  the  defendant  had  seen  any  copy  of  this  work,  and  it 
was  also  rejected.     Verdict  for  the  plaintiff  on  the  second  count* 

ErU  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  the  im- 
proper rejection  of  evidence. 

Sir  J.  Campbell,  A.  G.,  Sir  F,  Pollack^  and  Barsiow,  shewed  cause. — It  is 
clear  that  the  evidence  tendered  was  not  admissible  at  common  law.  The 
only  question  is,  whether  it  has  been  rendered  so  by  38  Geo*  3,  c.  78.  The 
sections  which  will  be  relied  on  are  sections  9,  11,  and  17.  In  the  first 
place,  the  statute  being  restrictive  of  the  common  law  rights  of  parties,  is  not 
to  be  extended  by  implication  beyond  its  necessary  import.  There  is  nothing 
in  it  which  enables  the  defendant  on  the  present  occasion  to  avail  himself  of 
its  provisions.  The  object  of  that  statute  was  to  facilitate  proof,  in  cases  of 
civil  or  criminal  proceedings  against  the  publisher  of  any  papers,  for  matters 
relating  to  that  paper  only.  The  words  of  section  9  are,  that  the  affidavits 
to  be  deposited  shall  be  evidence  of  the  matters  set  forth  therein  in  all  pro- 
ceedings, civil  or  criminal,  touching  any  newspaper  mentioned  in  such  affi- 
davit. The  enactment  is  not  that  they  shall  be  evidence  on  all  occasions,  or 
when  any  question  may  arise  respecting  such  newspaper  collaterally,  as  was 
the  case  in  this  instance.  It  cannot  be  contended  that  this  action  was  a  pro- 
ceeding touching  the  newspapers  which  were  tendered  in  evidence.  There- 
fore the  certified  copy  of  the  affidavit  was  clearly  inadmissible.  Even  if  the 
original  affidavit  itself  had  been  produced,  that  would  only  have  shewn  that 
at  the  time  in  question  the  plaintiff  was  a  joint  proprietor  of  the  paper, 
which  would  not  have  answered  the  purpose  for  which  it  was  tendered. 
The  defendant  must  have  gone  further,  and  proved  that  the  paper  was 
actually  published,  and  also  that  he  afterwards  read  it.  By  section  11,  the 
evidence  to  be  afforded  by  such  certified  copy  is  extended,  but  only  to  pro- 
ceedings for  the  recovery  of  penalties  under  the  act.  The  other  side  will 
probably  rely  on  the  words  "  in  case  any  persons  shall  make  application  to 
the  commissioners,  in  order  that  such  paper  so  signed  by  the  printer  or  pub- 
lisher may  be  produced  in  any  proceedings  civil  or  criminal,"  which  occur  in 
section  17.  But  these  words  must  be  referred  to  the  cases  provided  for 
in  sections  9  and  11>  and  the  same  restrictions  override  them;  they  do 
not  in  any  way  affect  the  rules  of  evidence  applicable  to  such  instruments 
when  produced,  but  merely  afford  the  means  for  producing  them. 

With  respect  to  the  object  for  which  the  newspapers  and  magazine  were 
tendered,  namely,  to  shew  that  provocation  had  been  given  by  the  plaintiff, 
it  is  clear  that,  before  they  were  admissible  for  that  purpose,  the  defendant 
must  shew  that  they  did  effect  that  provocation.  They  certainly  cannot  be 
given  in  evidence  merely  as  the  act  of  the  plaintiff  without  shewing  the 
materiality  of  the  act.  Now  though  the  circumstance  that  a  paper  is  found 
at  the  Stamp-o£Sce  may  be  sufficient  to  shew  a  publication  criminally  (a),  still 
it  is  no  publication  from  which  a  presumption  will  be  raised  that  the  defendant 
was  provoked  by  it.  It  merely  shews  that  a  copy  was  sent  to  the  Stamp- 
office.  It  does  not  at  all  follow  that  the  defendant  ever  saw  the  copy. 
Had  tlie  defendant  given  evidence  even  of  probability  that  he  saw  the  paper, 

(a)  See  Ret  v.  Ampklit,  4  B.  &  C.  35. 
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that  he  frequented  a  coffee-house,  for  instance,  where  it  was  taken  in,  it    KingU  Bench, 


VfAvn 


might  have  been  sufficient ;  though  in  that  case  it  would  have  been  neces- 
sary to  prove  that  the  paper  corresponded  with  the  one  he  had  probably 
seen,  as  in  other  cases  of  secondary  evidence.  But  there  was  nothing  to  Frasbr. 
shew  that  there  ever  was  any  other  copy  of  tlie  paper  in  existence.  The 
Court  will  not  take  judicial  notice  that  where  there  is  one  printed  copy  of  a 
paper,  there  probably  will  be  others.  The  party  must  individualize  the  par- 
ticular publication  by  which  he  represents  himself  to  have  been  provoked. 
Suppose  the  defendant  could  have  pleaded  the  provocation  specially,  and 
could  have  made  profert  of  the  paper,  evidence  of  the  existence  of  another 
copy  would  not  have  supported  the  plea.  It  cannot,  therefore,  be  made 
available  for  that  purpose  under  the  general  issue. 

Erie,  contra.     The  principle  laid  down  as  to  the  reception  of  evidence  of 
previous  libels,  both  in  May  v.  Brown  (a)  and  in  Tarpky  v.  Blabey  (6),  is  in 
the  main  identical ;  that  they  are  admissible  if  there  is  ground  for  inferring 
that  they  created  the  provocation  which  led  to  the  publication  of  the  libel  com- 
plained of.    The  publication  of  other  copies,  corresponding  to  that  deposited, 
will  be  presumed,  and  from  the  circulation  of  a  paper  it  may  be  inferred,  that 
the  defendant  saw  it ;  as  in  the  case  of  bills  placarded  about  the  streets. — 
[Lord  Denman,  C.  J. — In  Johnson  v.  Hudson  (c),  to  which  you  refer,  much 
more  precise  evidence  was  given  to  identify  the  paper  complained  of  with 
that  produced.]~It  is  submitted  that  sufficient  was  given  in  this  case.     As 
to  the  construction  of  s.  17,  there  is  nothing  in  the  title,  preamble,  or  context 
of  the  act,  to  confine  its  operation  to  the  cases  of  plaintiffs,  prosecutors,  or 
informants.     It  was  passed  for  the  furtherance  of  justice  generally,  that  evi- 
dence might  not  be  wanting,  whenever  the  proprietorship  of  a  newspaper 
came  in  question.     The  copy  used  was  tendered  under  s.  17,  in  which  is 
nothing  to  limit  the  evidence  in  the  manner  contended.     There  is  nothing  to 
shew  that  ss.  1 1  and  1 7  are  to  be  read  together.     Each  is  perfectly  inde- 
pendent of  the  other,  and  is  alone  competent  distinctly  to  effect  the  object 
for  which  is  was  enacted.     A  duty  is  cast  upon  the  proprietor  to  deposit  one 
exemplar  <*  of  the  papers  so  published  "  on  the  day  of  publication.     It  will  be 
presumed  that  the  printer  did  his  duty,  and  that  the  copy  deposited  is  a  cor- 
rect copy  of  the  others  which  were  published  on  that  day.     He  who  goes  to 
the  Stamp-office  and  finds  such  a  copy,  has  a  right,  under  s.  1 7,  to  use  it  as 
a  correct  copy  of  the  papers  of  that  day's  publication.     The  effect  is  just 
the  same  as  if  the  copy  produced  had  been  bought  at  the  shop  of  the  plain- 
tiff.    All  the  papers  will  be  presumed  to  be  alike.     It  would  be  extremely 
inconvenient  to  consider  the  Stamp-office  copy  as  secondary  evidence  only. 
Were  that  so,  in  every  case  of  libel  the  plaintiff  would  be  obliged  to  prove, 
1st,  that  parties  had  read  the  libel,  then  that  the  particular  copy  read  was 
lost,  then  that  the  copy  produced  corresponded  with  it.     In  Baldwin  v.  El- 
phinstone  ((/),  it  is  laid  down,  that  "  printing  in  a  newspaper  shall  be  intended 
a  publication,  unless  it  be  shewn  that  the  newspaper  so  printed  by  the  de- 
fendant was  suppressed,  and  never  published." — \Patteson,  J. — That  is  alto- 
gether an  extra-judicial  opinion.     A  Court  of  Error  could  have  had  nothing 

(a)  3  B.  &  C.  113.  (c)  1  Har.  5c  Wol.  680. 

(6)  2  Bing.  N.  C.  437  ;  S,  C.  1  Hodges,  \d)  2  W.  Bl.  1037. 
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King's  Bench,  to  do  With  a  question  of  evidence.] — In  Rex  v.  Hart  (a),  the  production  of 
the  affidavit,  and  a  paper  corresponding,  was  held  to  amount  to  proof  of 
publication.  Here  also  there  was  parol  evidence.  As  to  the  magazine,  the 
Fraser^  publication  was  proved  by  the  foreman  of  the  publisher  himself.  This 
afforded  evidence  to  go  to  the  jury,  that  the  defendant  had  seen  the  articles 
complained  of.  It  may  be  admitted,  that  such  evidence  would  only  raise  a 
probability  of  that  fact,  but  most  of  the  evidence  received  in  Courts  of  Justice 
does  nothing  more  than  raise  a  probability.  It  is  not  therefore  to  be  with- 
drawn from  the  jury  ;  it  is  for  them  to  say,  whether  the  probability  is  suf- 
ficiently strong  to  enable  them  to  pronounce  an  opinion. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  this 
case  a  rule  having  been  obtained  for  a  new  trial,  on  the  ground  of  the  impro- 
per rejection  of  evidence,  it  became  necessary  to  consider  both  the  nature  and 
the  object  of  that  evidence.  The  object  of  it  was  to  shew  that  the  defend- 
ant published  the  libel  complained  of,  in  consequence  of  the  provocation 
given  by  libels  published  by  the  plaintiff*.  Now  it  is  of  the  essence  of  snch  evi- 
dence that  it  should  be  proved  that  the  libels  came  to  the  knowledge  of  the 
party  alleged  to  be  provoked  by  them,  before  he  published  the  libel  cam-- 
plained  of.  In  the  absence  of  such  proof,  it  is  clear  that  he  cannot  avail 
himself  of  them.  First,  as  to  the  newspapers,  no  other  copies,  save  those 
deposited  at  the  Stamp-office,  were  tendered  in  evidence,  and  there  was 
nothing  to  leave  to  the  jury  from  which  they  might  infer  that  the  contents 
came  to  the  knowledge  of  the  party.  The  same  observations  will  also  apply 
to  the  copy  of  the  magazine  produced,  with  respect  to  which  also  there  was 
no  evidence  that  it  had  been  seen  by  the  defendant,  nor  that  any  other 
copies  were  in  existence.  However,  as  to  the  newspapers,  we  do  not  decide 
upon  that  principle  now.  Before  the  question  arrived  at  that  stage,  another 
objection  was  taken  at  the  trial,  that  there  was  no  proof  even  of  the  publi- 
cation. With  respect  to  the  two  first,  I  thought,  and  the  Court  are  of  the 
same  opinion,  that  the  circumstances  of  their  having  been  deposited  at  the 
Stamp-office  afforded  no  proof  of  such  publication.  As  to  the  other,  it  was 
proved  to  have  been  printed  by  the  plaintiff,  and  it  has  been  argued  that 
from  the  printing  of  one  newspaper,  which  is  a  thing  in  its  nature  of  circu- 
lation, that  the  Court  will  infer  that  others  were  printed,  that  a  circulation 
took  place,  and  therefore  that  there  had  been  a  publication.  But  we  think, 
whatever  the  probabilities  of  the  case  may  be,  that  we  have  no  authority,  in 
the  absence  of  any  proof,  to  draw  such  an  inference,  nor  to  direct  a  jury  to 
assume  that  duplicates  of  the  newspaper  actually  produced  ever  did  make 
their  appearance.  We  have  been  pressed  with  the  authority  of  Baldwin  v. 
Eipfnnstone  {b),  where  the  Court  seem  to  have  thought  that  the  existence  of  a 
printed  copy  of  a  newspaper  is  of  itself  sufficient  proof  of  a  publication. 
But  we  think  that  to  involve  an  inference  which  we  cannot  lawfully  make. 
A  party  producing  a  copy  may  have  printed  it  himself.  That  case  is  there- 
fore an  authority  upon  which  we  cannot  safely  rely,  and  accordingly  this  rule 
fnusi  be  discharged. 

Rule  discharged  (r). 

(fl)  10  East,  dd.  (h)  t  \V.  Bla.  1037.        (c)  dee  8tat.  6  &  7  Will.  4,  c.  76. 
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King*i  Bench, 

Ex  parte  Pratt.  v^v^ 

'^  May  25th. 

W  J.  WILLIAMS  moved  for  a  rule  nisi  for  a  mandamus  to  the  justices  of    Mandamus  dow 
Berkshire,  commanding  them  to  enter  continuances,  and  rehear  an  S^^J^o^eheaTw 
appeal  brought  by  Pratt  against  a  conviction  under  the  late  Game  Act,  (1  &  appeai,(eTen 
2  fViil.  4,  c.  32,)  and  tried  at  the  last  April  Quarter  Sessions  for  the  county  J[orShwb^« 
of  Berks.     The  appellant  had  been  convicted  before  a  magistrate  of  tres-  ;j;;«°^*J;Y;>J» 
passing  in  pursuit  of  game  on  lands  aUeged  in  the  conviction  to  be  the  pro-  ^^y  have  impro- 
perty  of  St.  John's  CoUege,  Oxford,  and  was  not  allowed  at  the  trial  to  shew  J^jJ^^'^'l^j^ 
by  evidence  that  the  lands  in  question  did  not  belong  to  St.  John's  College,  ^oaid  have  been 
as  alleged.  t;^::""'"^' 

J.J.  Williams,  in  support  of  the  application.  The  evidence  was  most 
material,  and  certainly  ought  to  have  been  received ;  for  the  30th  section  of 
the  act,  which  gives  the  power  of  summary  conviction  in  these  cases,  pro- 
vides "  that  any  person  charged  with  any  such  trespass,  shall  be  at  liberty  to 
prove,  by  way  of  defence,  any  matter  which  would  have  been  a  defence  to 
an  action  at  law  for  such  trespass."  Unless  this  application  be  granted,  the 
appellants  will  be  without  remedy,  for  section  45  of  the  act  has  taken  away 
the  certiorari.  In  Rex  v.  The  Justices  of  Carnarvon  (a)y  Holroyd,  J.  observed, 
*<  If  it  had  appeared  in  this  case  that  the  sessions  had  heard  one  side,  and 
had  altogether  refused  to  hear  the  other,  I  should  have  thought  it  the  same 
as  if  the  case  had  not  been  heard  at  all,  and  I  should  then  have  been  of 
opinion  that  this  mandamus  ought  to  issue,"  Here  the  sessions,  by  ex- 
cluding the  evidence,  which  would  have  substantiated  the  appellant's  case, 
have  in  effect  heard  one  side  only. 

Lord  Denmak,  C.  J. — ^There  is  no  ground  for  the  interference  of  this 
Court.  The  case  is  simply,  that  the  sessions  have  committed  an  error  in 
point  of  law,  but  it  cannot  be  said  that  they  have  not  heard  the  appeal,  how- 
ever wrongly  they  may  have  decided  it. 

LiTTLEDALE  and  Patteson,  Js.  concurred. 

Rule  refused, 
(a)  4  B.  &  A.  86. 

Andrew  Bourne  and  two  others  v.  The  Kino. 

May  21ih. 
U  RROR  on  a  judgment  of  the  Court  of  Quarter  Sessions  for  the  county  of    After  a  court  of 

Monmouth.     The  prisoners  had  been  found  guilty  upon  an  indictment  5?^^?^?^ 
for  burglary,  and  the  judgment  pronounced  upon  them  was,  that  Andrea  »^^^^^"  'J^- 


Bourne  should  be  transported  for  seven  years,  and  the  other  two  for  life.  ^^^  ,  prisoner 
The  Attorney  General  had  joined  issue  on  the  assignment  of  error;  but  he  convfctj^^f j^  ^^ 
now  admitted  that  the  judgment  was  erroneous,  and  prayed  the  Court  either  king's  Bench  win 
to  pass  the  proper  judgment,  or  to  remit  the  record  to  the  sessions,  that  they  ^^J|;^*^„ 

might  do  so.  «  '  prooounce  the 

right  jodgment 
themaelTes,  or 

Peacock  in  support  of  the  error  assigned.     The  only  course  which  is  open  remit  the  record 
for  the  Court  is  to  order  the  prisoners  to  be  discharged.  ment'may^be  pro- 

noooced  by  the 
Court  below,  but  wUl  merely  revcne  the  erroneou*  judgment  and  diKbarge  the  prisoner. 
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King't  Bench.       Firstly.  The  Court  below  have  no  longer  any  authority,  their  judgment 
^^/^        has  been  already  pronounced.     Rex  v.  Kcnworthy  (a)  is  not  at  variance  with 
^-?^*K  *       ^'®  position.     In  that  case  the  ground  upon  which  this  Court  ordered  the 
^^  court  below  to  give  judgment  was,  that  no  judgment  at  all  had  been  pre- 

Tbc  Kino,  viously  given.  In  Rex  v.  Eilisip),  where  a  judgment  had  been  given,  which 
the  Court  held  to  be  erroneous,  they  reversed  it,  and  the  party  was  dis- 
charged ;  so  in  Rex  v.  Lookup {c),'^PaUesoHt  J.—  Rex  v.  Nickol  {d)  is  to  the 
same  effect ;  but  there,  as  in  Rex  v.  Lookup,  the  error  was  in  the  indictment, 
not  in  the  judgment.] — In  Rex  v.  Pappmeau{e)  it  appears  to  have  been  as- 
sumed that,  had  the  judgment  been  erroneous,  the  Court  could  have  done 
nothing  more  than  reverse  it. 

Secondly.  This  Court  has  no  authority  to  pass  judgment,  Rex  v.  Baker {/)> 
It  is  true  that  in  Rex  v.  Kenxoorthy  Lord  Tenterden  says,  '*  That  at  common 
law,  where  the  punishment  is  not  discretionary,  the  record  of  an  inferior 
court  may  be  removed  into  this  Court  and  we  may  pronounce  judgment." 
That  was  a  mere  extra-judicial  dictum,  and  moreover  does  not  apply  to  cases 
where  a  judgment  already  given  has  been  reversed.  And  here  also  the  pu- 
nishment is  discretionary,  because  although  by  7  &  8  Geo.  4,  c.  29,  the  pu- 
nishment of  burglary  is  death,  yet  4  Geo.  4,  c.  48,  gives  a  discretionary 
power  to  record  the  sentence  only.  And  that  discretion  is  vested  in  the 
court  before  whom  the  prisoner  is  actually  tried,  and  must  be  guided  by  cir- 
cumstances to  which  neither  this  Court  nor  a  subsequent  court  of  quarter 
sessions  may  be  privy.  The  proceedings  in  error  in  civil  cases  are  analo- 
gous to  those  in  criminal  cases.  If  error  is  brought  successfully  by  the  de- 
fendant on  a  judgment  for  the  plaintiff  in  a  civil  suit^  the  only  judgment  that 
can  be  given  is  quod  judicium  reversetur.  If  by  the  phiintiff,  the  Court  may 
also  give  the  proper  judgment.  Parker  v.  Harris  (g),  Baker  v.  Lade  (4),  Bac. 
Ahr.  Error.  (M)  2. 

This  judgment  therefore  ought  merely  to  be  reversed.  Suppose  error  to 
be  brought  by  the  heir  of  a  convict,  as  was  done  in  Rex  v.  Walcolt  (•)> 
there  could  be  no  other  judgment.  In  Rex  v.  Howse{j)  there  was  a 
want  of  joinder  in  error,  and  the  prisoners  were  discharged.  The  prayer 
also  on  the  part  of  the  attorney  general  is  only  that  the  judgment  may  not  be 
reversed. 

Sir  J,  Campbell,  A.  G.  contra.  In  this  case  there  is  no  error  in  the  indict- 
ment, and  the  judgment  not  being  such  as  the  court  of  quarter  sessions  had 
any  authority  to  pronounce,  is  a  mere  nullity.  This  case  is  even  stronger 
than  the  case  of  Rex  v.  Ellis  (b),  where  the  Court  had  authority  to  transport 
for  a  certain  time.  Here  there  was  no  authority  to  transport  at  all.  The 
punishment  was  not  discretionary.  The  4  Geo.  4,  c.  48,  only  authorizes  the 
recording  of  the  sentence^  instead  of  pronouncing  it.  But  even  if  it  were  dis- 
cretionary, there  is  no  reason  why  the  same  court  should  not  at  a  subsequent 
period  exercise  the  discretion  authorized.  Nothing  is  more  common  than 
to  respite  the  sentence  of  a  prisoner  from  one  assize  to  another.     And  if  that 


(a)  1  B. 

(b)  6  B. 

(c)  3  Eu 


.&C.711.  (/)  Carth.e. 

.  &  a  395.  (g)  1  Salk.  262. 

Eur.  1901.  (ft)  earth.  264. 

(d)  1  B.  &  Ad.  21.  (i)  4  Mod.  395. 

(e)  1  Str,  686.  {j)  3  N.  &  M.  462. 
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may  be  done  by  a  court  of  oyer  and  terminer,  there  is  much  less  objection  to 
a  subsequent  sentence  being  pronounced  by  a  local  court,  the  parties  consti- 
tuting which  remain  the  same.  But  in  truth,  the  mitigation  of  the  sentence 
is  properly  nothing  more  than  an  exercise  of  the  prerogative  of  the  crown,  and 
is  not,  strictly  speaking,  vested  in  the  court  before  which  the  trial  takes  place. 
The  Court  may  therefore  remit  the  record ;  none  of  the  cases  have  decided 
that  this  cannot  be  (lone,  because  in  none  -of  them  was  the  point  ever  raised  ; 
and  there  is  no  authority  for  saying  that  the  prisoners  may  be  discharged. 
Or,  secondly,  this  Court  may  itself  pronounce  the  proper  judgment.  No 
analogy  exists  between  proceedings  in  civil  and  criminal  suits.  Even  if  there 
did,  the  general  rule  is,  that  the  court,  which  reverses  the  judgment,  should 
pronounce  that  judgment,  which  the  inferior  court  ought  to  have  pronounced : 
Com,  Dig,  tit.  Pleader,  3  (B  20).  And  there  is  no  such  distinction  as  has 
been  contended  for,  either  in  reason  or  authority,  between  error  by  plaintiff 
and  error  by  defendant ;  Le  Brett  v.  Papillon  (a).  It  is  clear  that  judgment  may 
be  passed  upon  a  record  brought  into  this  Court ;  Rex  v.  Athoe  (6).  Execu- 
tion even  may  be  awarded  upon  a  judgment  from  a  court  below ;  Rex  ▼. 
Garside  (c).  As  to  the  objection  founded  upon  the  wording  of  the  prayer 
for  judgment,  if  that  be  improper,  the  Court  will  disregard  it,  and  notwith- 
standing give  the  proper  judgment ;  Street  v.  Hopkiiuon  {d). 

Peacock,  in  reply.     Here  the  sessions  have  passed  what  does  amount  to  a 
judgment,  and  if  they  be  called  on  to  pass  another  judgment  there  will  be 
two  records,  which  the  Court  will  not  permit ;  Rex  v.  Wakot  (e).     In  Rex  v. 
Gargide(c)  the  Court  merely  awarded  execution  on  a  valid  judgment,  which 
is  a  very  different  case.-^lPatteson,  J.— The  observations  of  Lord  EUenho- 
rough  in  Gildart  v.  Gladstone  (f)  seem  to  shake  the  doctrine,  that  a  different 
course  is  to  be  adopted  when  error  is  brought  by  the  defendant  and  when  by 
the  plaintiff.]— There  is  no  case  in  which  on  error  brought  by  the  defend- 
ant, the  Court  has  given,  what  would  have  been  a  right  judgment  in  the 
court  below,  in  favour  of  the  plaintiff. — [Patteson^  J.  referring  to  an  anony- 
mous case  in  Saikeld*s  Reports  (g). — When  we  have  the  record  before  us  I 
do  not  see  how  we  can  be  affected  by  the  question  as  to  who  brought  the 
writ  of  error.] — The  Court  is  now  askedy^not  merely  to  confirm  the  judgment, 
but  to  pronounce  one  upon  a  conviction  before  a  court  so  ignorant  of  law  as 
to  give  a  judgment  that  is  erroneous. 

Lord  Denhan,  C.  J. — In  this  case  a  writ  of  error  has  been  brought  upon 
a  judgment  pronounced  by  a  court  of  quarter  sessions  upon  persons  con- 
victed of  a  capital  crime,  in  respect  of  which,  therefore,  none  but  a  capital 
judgment  could  be  given.  The  record  has  been  removed,  the  error  pointed 
out  and  admitted,  and  it  is  prayed  that  the  prisoners  may  be  discharged. 
On  the  part  of  the  crown  it  is  contended,  that,  although  the  judgment  is  erro- 
neous, two  courses  are  open  for  this  Court  to  adopt ;  either  to  remit  the 
record,  that  the  sessions  may  pronounce  the  proper  judgment,  or  to  pronounce 
that  judgment  ourselves.     With  regard  to  the  first  course^  it  is  clear  that  we 


KingU  Bench. 


Bourn R 
and  otben 

V. 

The  King. 


(a)  4  East,  502. 

(6)  1  Sir.  653. 

(e)  2  Ad.  &E.  266. 

{d)  2  Stra.  1056.  5.  C.  Cas.  temp.  Hard. 


345. 

(e)  4  Mod.  395. 

(/)  12  East,  668  ;  and  see  note  p.  670. 

ig)  Vol.  i.  p.  401. 
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King't  Bendi.   have  no  power  to  adopt  it  I  cannot  say  here  that  no  judgment  has  been  given ; 
^^^^y^        a  judgment  certainly  has  been  given.     And  therefore  it  is  not  in  our  power 
^'^^'n      ^®  remit  this  record  to  the  court  of  quarter  sessions,  in  order  that  they  may 
V.  pronounce  another  judgment  inconsistent  with  that  already  given.     With  re- 

The  KiMo.  gard  to  the  second  course ;  here  again  the  same  difficulty  occurs,  that  a 
judgment  has  been  given ;  otherwise  we  might,  as  in  the  case  of  Res  ▼. 
Athoe  (a),  have  pronounced  the  proper  one.  As  to  this  course  also,  Rex  ▼. 
Ellis  (6)  appears  to  me  a  decisive  authority  that  we  have  no  power,  where  a 
judgment,  though  erroneous,  has  been  pronounced,  to  pronounce  the  correct 
judgment.  There  is  no  case  which  can  be  cited  to  shew  that  we  have.  That 
case  seems  to  me  very  similar  to  the  present ;  it  was  argued  by  my  brother 
Parke,  and  he  never  contended  that  this  Court  possessed  any  such  power  as 
is  now  attributed  to  it.  The  judgment  of  the  Court  was  delivered  by  Abbott, 
C.  J.,  after  time  taken  for  consideration  upon  the  whole  subject.  It  is  true 
that  the  point  was  never  raised  in  argument,  but  it  is  scarcely  possible  to 
suppose  that,  had  such  a  course  been  available,  it  would  have  escaped  the 
attention  of  such  counsel  and  such  a  Court.  I  think  therefore  that  the  judg- 
ment which  has  been  pronounced  is  conclusive,  and  since  that  judgment  is 
erroneous,  tlie  prisoners  must  be  discharged. 

LiTTUBDALE,  J. — Siucc  it  is  admitted  that  this  judgment  is  erroneous,  the 
only  consideration  led  for  us  is,  whether  we  have  power  either  to  remit  the 
record  to  the  court  below,  or  to  pronounce  the  right  judgment  ourselves. 
The  first  course  is  certainly  improper.  It  was  adopted  in  Res  v.  Kenwortky, 
but  that  was  because  no  judgment  whatever  had  been  given.  But  here  the 
court  of  quarter  sessions  have  given  judgment,  and  after  having  exercised 
their  authority,  that  authority  is  now  exhausted.  Is  it  then  in  our  power  to 
give  the  right  judgment  ?  It  is  stated  in  2  Hawk.  P.  C.  c.  50,  s.  19,  that "  It 
is  said  by  Sir  Edward  Coke  (5  Inst,  2,  10  (c), )  that  if  the  judgment  be  erro- 
neous, both  that  and  the  execution  thereupon,  and  all  former  proceedings,  shall 
be  reversed  by  writ  of  error,  but  if  the  execution  be  erroneous,  that  only 
shall  be  reversed."  This  seems  to  imply,  that  our  authority  is  limited  to  a 
simple  reversal  of  the  judgment.  A  distinction  has  been  referred  to  as 
existing  between  the  cases  where  error  is  brought  by  the  plaintiff  and  where 
by  the  defendant.  However,  without  determining  whether  such  distinction 
does  exist  or  not,  respecting  which  the  case  in  East,  perhaps,  may  throw 
some  doubt  on  former  decisions,  I  think  that  the  circumstances  of  this  case 
almost  wholly  correspond  with  those  of  Res  v.  ElUs,  and  that  the  Court  has 
not  any  authority  to  pronounce  a  new  judgment. 

Patteson,  J. — The  first  question  in  this  case  is,  whether  any  judgment  at 
all  has  been  already  pronounced.  If  not,  then  Res  v.  KenxDorthy  is  an  autho- 
rity in  point ;  although  it  certainly  seems  strange  that  there  should  have  been 
a  discussion  in  error  where  no  judgment  had  ever  actually  been  given.  In 
effect  however  what  was  there  done  in  sending  back  the  case  to  the  court  of 
quarter  sessions  that  the  right  judgment  might  be  pronounced,  does  amount 
to  a  quashing  of  the  writ  of  error.     And  in  this  case  the  Court  would  follow 

(a)  1  Str.  553.  served  by  Lord  Dwnman,  C.  J.  It  should  be  3 

(6)  5  B.  &  C.  395.  Inst.  c.  101,  p.  210. 

(e)  This  reference  is  incorrect^  as  was  ob* 
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the  same  course  if  they  were  of  opinion  that  the  circumstances  were  the  same.    King't  Bench* 
But  here  there  is  a  judgment,  and  that  judgment  is  erroneous.     And  we        w^v^^ 
cannot  treat  an  erroneous  judgment,  delivered  by  a  court  in  a  matter  over       Bouhk« 
which  they  have  jurisdiction,  as  a  mere  nullity.     If  we  had  the  power  to  do      *»<*  J"»«» 
so  in  the  present  case  no  reason  could  be  shewn  why  we  should  not  exercise      The  Kino* 
a  like  power  in  all  conceivable  cases  where  error  is  brought  upon  an  errone** 
ous  judgment.    Can  we  then  send  back  the  record  in  order  that  the  right 
judgment  may  be  pronounced  by  the  court  below  ?     No  case  can  be  shewn 
where  such  a  course  has  been  adopted.     It  is  true  that  in  cases  of  error  in 
the  Exchequer  Chamber,  the  record  formerly  was  sent  back  to  the  inferior 
court.     But  that  was  done,  not  that  the  inferior  court  might  give  judgment, 
but  only  that  it  might  enforce  the  judgment  already  given  by  the  Court  of 
Exchequer  Chamber,  which  the  latter  court  was  without  the  means  of  doing 
itself. 

With  respect  to  the  question  whether  this  Court  can  itself  pronounce  the 
proper  judgment,  I  should,  in  the  absence  of  authority,  have  felt  some  doubt. 
It  certainly  is  laid  down  in  Parker  v.  Harris,  that  a  distinction  exists  between 
the  cases  where  error  is  brought  by  the  plaintiff  and  by  the  defendant ; 
though  there  is  an  anonymous  case,  p.  401  of  the  same  reporter,  where  a 
different  rule  appears  to  be  laid  down.  But  it  is  not  there  stated  by  whom 
the  error  is  brought,  and  it  may  have  been  by  the  plaintiff.  The  latter  au- 
thority is  cited,  with  approbation,  by  Bayley,  J.  in  Gildart  v.  Gladstone,  the 
judgment  in  which  case  however  is  not  at  variance  with  Parker  v.  Harris, 
The  only  question  is,  whether  we  can  give  the  same  judgment  that  ought  to 
have  been  given.  The  cases  which  have  been  cited,  in  which  no  judgment 
had  been  given,  are  not  in  point,  and  none  have  been  cited  where,  afler  judg- 
ment given  below,  that  judgment  has  been  set  aside  and  another  pronounced 
by  this  Court.  Neither  do  the  cases  in  Burrow  and  Bamewell  &  Adolphus  apply. 
Because  there  error  existed  in  the  indictment  itself;  and  therefore,  at  all  events, 
there  would  be  a  reversal,  because  the  indictment  itself  was  void.  Here  it 
is  the  judgment  alone  which  is  erroneous.  If  the  question  had  been  new 
I  should  have  felt  some  doubt.  We  now  come  however  to  Rex  v.  ElUs.  It 
certainly  was  not  urged  in  that  case  that  this  Court  had  the  power  to  give  the 
right  judgment.  But  considering  who  were  the  parties  that  argued  and  de- 
cided that  case,  I  feel  that  from  the  omission  of  all  reference  to  the  existence 
of  any  such  authority,  a  strong  presumption  arises  that  none  such  does  exist. 
(Sir  /.  Campbell,  A.  G.  submitted  to  the  Court,  that  in  Rex  v.  Ellis  the  pu- 
nishment was  discretionary  with  the  court  before  whom  the  prisoner  was 
tried,  which  might  have  been  felt  as  a  reason  why  this  Court  should  not  give 
judgment;  whereas  in  this  case,  as  to  the  judgment,  no  discretion  existed.) 
That  certainly  does  create  a  distinction  between  the  cases,  but  it  is  better  to 
proceed  upon  the  broad  ground,  that,  wherever  an  erroneous  judgment  has 
actually  been  given,  this  Court  possesses  no  power  to  set  it  aside  and  give 
the  right  one. 

The  prisoners  were  ordered  to  be  discharged* 
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Doe,  on  the  several  demises  of  Edwards,  Tucker,  Jelly 
and  others,  t;.  Gunning  and  others. 


I.  Where. by      l^JECTMENT.     In  the  declaration  the  land  was  only  described  as  170 

ttic  practice  of  an     JjjA  -i-i.  -i  *%^  ai  •iii» 

ecclesiastical  acres  of  land  Situate  in  the  county  of  Somerset.     At  the  trial  before 

Sr^irtinjrtlt.  Boliand,  B.  at  the  Spring  assizes  1836,  for  the  county  of  Somerset,  it  appeared 
iog  probate  is  io-  that  in  1 794,  One  John  Higgins,  being  then  tenant  for  life  ot  part  of  the  lands. 
Itself  and  no  other  remainder  to  his  daughter  in  tail  &c.,  and  being  himself  possessed  in  fee  of 
record  of  the  act  the  Other  part,  Created  a  term  of  1000  years  in  the  property,  which  term 
finaif'wtii'Ao  In-  eventually  became  vested  in  Grace  Green.  In  1814  she  died»  and  her  will  was 
dorsed,  u  primary  proved  in  the  Ecclesiastical  Court  at  Wells,  by  one  Pad/ield,  her  sole  executor, 
apenonu  execu.  In  1815  a  fine  was  levied  to  bar  the  estate  tail,  and  the  same  year  an  inden- 
ture was  drawn  between  Padfield,  executor  of  Grace  Green,  of  the  first  part. 


tor. 
9.  An  exempli* 

ficatiou  of  a  grant  Higguts  of  the  second  part,  his  daughter  and  her  husband  of  the  third  part, 
dI'i,"S*i^'^'*°  and  one  John  Tucker  of  the  fourth  part,  purporting  to  be  an  assignment  of 
rwrited  a  previous  the  residue  of  the  term  to  Tucker,  but  not  executed  by  Padjkld.  In  1816 
STnto^^ew^f  Pf^^ld  died,  and  his  will  was  proved  also  in  the  Court  at  Wells  by  Edwards^ 
thesameeffecuto  his  sole  acting  executor,  one  of  the  lessors  of  the  plaintiff.  In  1818  Higgins 
HM,tii^Q9^  died.  In  1826  John  Tucker  died,  and  administration,  with  the  will  annexed, 
stamp  of  SI.  was  was  granted  to  Sarah,  his  widow.  In  1835  Edwards,  as  executor  of  Pad/ield, 
s.  lu  ejectment  assigned  the  residue  of  the  term  to  her,  and  she  died  in  the  same  year. 
?*  **be?uf"°  Administration  de  bonis  non  of  John  Tucker  was  granted  to  Robert  Tucker 
lands  as  **  trn  the  sccond  lessor  of  the  plaintiff,  and  Sarah's  will  was  proved  by  Jelly,  the 
l^Jiu'l        third  lessor  of  the  plaintiff. 

county  of  s.**  On      To  prove  the  title  of  Edwards,  the  original  wills  of  Grace  Green  and  of 
j^dgmell'h™***^  Pfl((/fe/rf  were  produced  from  the  registry  of  the  Court  at  Wells.     Indorsed 
sufficienu    Litti*-  upon  the  former  will  were  these  words: — "  Proved  on  the  14  August  1814, 
M»,  J.dautante.  i^gf^^g  ^jjg  ^orshipful  J.  Tumcr,  clerk,  M.  A.  Surrogate  &c.  by  the  oath  of 
John  Padfield,  the  sole  executor  within  named  ;  effects  under  2000/.  Sealed.'* 
A  similar  indorsement  appeared  upon  the  latter  will.     It  was  also  proved 
that  this  indorsement  constituted  the  only  act  done  by  the  Court  in  granting 
the  probate,  and  was  the  only  record  of  it.     For  the  defendants  it  was  ob- 
jected, that  the  probate  itself  ought  to  have  been  produced,  or  evidence  given 
that  it  was  lost. 

To  prove  the  title  of  Robert  Tucker,  an  exemplification  of  the  letters  of 
administration  de  bonis  non  of  John  Tucker  was  produced.  It  contained  the 
previous  grant  of  administration  to  Sarah  Tucker,  and  was  stamped  with  one 
stamp  only  of  3/.  It  was  objected,  that  the  exemplification,  which  contained 
the  former  grant  also,  ought  to  have  had  two  stamps.  The  learned  judge 
overruled  both  the  objections,  giving  the  defendant  liberty  to  move  to  enter 
a  nonsuit,  and  the  plaintiff  had  a  verdict  on  all  the  three  demises.  A  rule 
nisi  to  enter  a  nonsuit  and  also  to  arrest  the  judgment,  on  the  ground  that 
the  lands  were  not  sufficiently  described  in  the  declaration,  having  been  ob- 
tained: 

Erie  and  Fitzherbert  now  shewed  cause.  It  was  not  necessary  in  this  case 
to  produce  the  probate  of  the  wills  of  Grace  Green  and  Padfield,    The  only 
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object  here  was,  to  shew  that  Edwards^  the  lessor,  had  been  recognized  by 
the  ecclesiastical  court  as  the  representative  of  Grace  Green,  The  courts  of 
common  law  require  proof  of  such  recognition^  because  the  ecclesiastical 
courts  have  exclusive  jurisdiction  in  the  matter.  The  question  then  is,  what 
is  the  proper  proof.  Now  no  proof  can  be  more  complete  than  an  au- 
thentic act  of  the  ecclesiastical  court,  whereby  the  party  is  so  recognized. 
There  is  also  a  direct  authority  in  point.  Cox  v.  Allingham  {a).  There  the 
Master  of  the  Rolls  admitted  the  probate  act  book  of  the  court  as  evidence 
that  certain  parties  were  executors,  although,  just  as  in  this  case,  the  absence 
of  the  probate  itself  was  not  explained,  so  as  to  let  in  secondary  evidence  of 
it.  Allowing  for  the  necessary  difference  of  circumstances,  that  case  pre- 
cisely corresponds  with  the  present.  In  the  diocese  of  Bath  and  Wells  no 
probate  act  book  is  kept ;  but  the  only  record  of  the  granting  probate,  which 
it  is  the  usage  of  this  diocese  to  keep,  was  produced.  The  authority  is 
therefore  conclusive,  because  the  manner  in  which  the  acts  of  the  ecclesiasti- 
cal courts  are  to  be  recorded  rests  wholly  with  them.  Gorton  v.  Dyson  (6) 
is  to  the  same  effect.  [^LdttUdale,  J.  That  case  is  not  quite  the  same,  there 
the  document  was  only  received  as  secondary  evidence.]  With  regard  to 
the  second  point,  there  is  a  fallacy  in  the  mode  of  stating  the  objection.  The 
object  of  the  evidence  was  to  shew  that  the  lessor,  Robert  Tucker,  was  the 
representative  of  John  Tucker.  It  was  not  for  this  purpose  necessary,  as  is 
suggested,  to  derive  any  title  through  Sarah.  The  grant  of  the  administra- 
tion to  Robert  de  bonis  non  oi  John^  was  an  entirely  new  transaction,  wholly 
independent  of  the  previous  grant,  with  the  will  annexed^  to  Sarah*  It  is 
true,  that  the  fact  of  such  administration  to  Sarah  appears  in  the  exemplifi- 
cation, but  that  is  mere  recital.  The  exemplification  does  not  of  itself  con- 
stitute any  grant  to  Sarah.  No  stamp  can  be  necessary  therefore  on  that 
ground.  A  stamp  is  not  necessary  simply  because  a  fact  is  recited.  This  is 
an  exemplification  of  only  one  record,  or  proceeding,  the  grant  to  Robert  de 
bonis  non,  and  therefore  only  required  one  stamp  of  3/.  55  Geo,  3,  c.  184, 
sch.  part  2. 

3.  As  to  the  motion  in  arrest  of  judgment,  the  description  of  the  land  is 
sufficient.  When  this  rule  was  obtained  Doe  d,  Rogers  v.  Bath  (c)  was  men- 
tioned, but  it  is  not  in  point.  There,  no  county  at  all  was  mentioned  except 
in  the  margin.  The  lands  were  not  laid  in  the  declaration  as  being  any 
where.  It  will  be  urged  that  the  sheriff  in  this  case  will  not  know  how  to 
deliver  possession.  But  up  to  the  time  of  Heti.  8,  no  writ  of  possession  was 
in  existence.  The  degree  of  accuracy  therefore  in  a  writ  of  possession  is  no 
measure  of  what  is  required  in  a  declaration  of  ejectment.  Besides,  the 
same  objection  might  be  applied  to  a  declaration  setting  out  ten  acres  being 
in  a  particular  parish,  the  sheriff  would  still  have  no  clue  as  to  which  ten 
acres  were  meant.  The  sheriff  here  is  informed  that  the  lands  lie  in  his 
county,  and  that  is  sufficient,  Cottingham  v.  King{d)f  where  earlier  authori- 
ties the  other  way  are  cited  and  overruled.  Goodtitie  v.  Walters  (e)  is  to 
the  same  effect.  The  lands  are  pointed  out  to  the  sheriff  by  the  lessor  of  the 
plaintiff  at  his  own  peril.  There  might  formerly  have  been  a  reason  for  de- 
ciding the  other  way,  when  the  jury  were  summoned  de  viceneto,  but  tliat  is 
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and  others. 


(a)  1  Jacob,  514. 
(6)  1B.&B.219. 
(c)  3  N.  &  M.  440. 


(d)  1  Burr.  623. 
(0  4  Taunt,  671. 
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JTtii^'f  Bench,  not  applicable  now,  as  is  observed  by  Lord  ElUnborough  in  JVare  v.  Boyddl{a), 

^^^^f"^  [lAttledaUt  J.  In  fines  and  recoveries  such  a  description  would  not  be  held 

^o*  sufficient.]     In  personal  actions  the  same  strictness  is  not  required.     At  all 

Gunning  events  the  omission  is  cured  afler  verdict.  Coiiingkam  v.  King, 


V, 
N* 

aod  othen. 


BaniaWf  contr^.  The  case  of  Cox  v.  AllMgham^  which  is  the  only  case  in 
favour  of  the  position  contended  for,  cannot  be  supported.  Not  even  a  dic- 
tum to  the  same  effect  exists,  and  that  case  proceeded  wholly  upon  a  con- 
fusion by  the  Master  of  the  Rolls  between  the  two  characters  of  administra- 
tor and  executor.  The  difference  between  them  consists  in  this,  that  the 
character  of  administrator  is  wholly  created  by  the  ordinary,  he  confers  it 
upon  whom  he  pleases.  The  act  of  the  ecclesiastical  court  therefore  consti- 
tutes the  sole  title  of  the  administrator,  and  the  proof  of  that  act  is  sufficient 
to  establish  it.  The  executor,  on  the  contrary,  derives  his  title  under  the 
will,  and  the  courts  of  common  law  will  not  recognize  it  unless  the  probate  is 
either  produced  or  its  absence  accounted  for;  Noel  v.  Wells (b\  AUenv. 
Dundas(c)f  Rexv.  Barnes  (d).  This  was  not  done  here.  From  reference  to 
the  report  of  Cox  v.  AlUngham^  it  is  clear  that  the  Master  of  the  Rolls  relied 
on  the  cases  cited  in  Phillips  on  Evidence,  Elden  v.  ReddeU{e\  Davis  v.  fVil- 
Hams  (/),  and  was  not  aware  that  those  cases  relate  only  to  administrators. 
In  Toller  on  Executors  (g)  the  mode  in  which  a  probate  is  to  be  obtained  is 
described,  and  how  afterwards  it  is  to  become  evidence.  The  proposition 
resulting  from  what  is  there  laid  down  is,  that  in  all  cases  where  a  party 
claims  by  or  through  an  executor,  the  probate  is  primary  evidence ;  and 
therefore  no  secondary  evidence  can  be  adduced  until  all  the  primary  evi- 
dence is  exhausted.  In  the  same  work  (A)  the  difference  in  the  case  of  ad- 
ministrators is  pointed  out,  and  in  accordance  with  that  distinction  the  two 
cases  in  East  have  been  decided.  Hoe  v.  Nelthorpe  (t)  and  Rex  v.  Haines  (J) 
only  shew  that  an  examined  copy  of  the  probate  is  secondary  evidence. 
Shepherd  v.  Shorthose  (k)  is  to  the  same  effect.  Suppose  the  case  to  arise  on 
a  plea  of  ne  unques  executor  pleaded  and  oyer  demanded.  It  is  clear  there 
that  nothing  but  the  production  of  the  probate  would  be  sufficient. 

Secondly.  The  exemplification  was  not  sufficiently  stamped.  The  words 
of  the  act  require  a  distinct  stamp  for  each  record  or  proceeding.  Here 
there  were  essentially  two  proceedings,  and  the  provisions  of  the  statute  can- 
not be  evaded  by  putting  both  on  the  same  parchment. 

Lastly.  The  judgment  in  this  case  must  be  arrested  on  account  of  the 
insufficient  description  of  the  premises.  It  is  not  necessary  to  inquire  what 
degree  of  certainty  was  required  before  the  existence  of  the  writ  of  posses- 
sion. The  writ  exists  now,  and  the  declaration  must  be  sufficiently  certain  to 
enable  the  sheriff  to  act.  The  argument  on  the  other  side  is  clearly  inappli- 
cable to  the  present  state  of  things.  No  instances  from  the  earliest  times 
can  be  cited  where  a  declaration  totally  without  local  description  was  held 
good.  In  Doev.  Bath  (J),  although  there  was  a  county  specified  in  the  margin 
of  the  declaration,  still  it  was  thought  necessary  to  amend ;  and  it  seems  to 

(a)  3  M.  &  S.  348.  (g)  pp.  34—50. 


(a)  3  M.  &  S.  348.  (g) 

(6)  1  Lev.  235.  (k) 

Cc)3T.R.  125.  (i)  ; 

(d)  I  SUrk.  N.  P.  C.  243.  (j) 


Salk.  154. 
kin.  583. 
,^      Str.412. 
)  13  East,  232.  ^0  2  N.  &  M.  440. 


[a;  1  siarK.  rv.  r.  i;.  '443.  (j)  Skin.  583. 

>)  8  East,  187.  (k)  1  Str.  412, 
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have  been  there  conceded,  that  some  more  particular  description  was  neces*  Kmg*i  Bench, 

sary  than  is  afforded  by  mention  of  the  county  only.    Goodiiile  v.  Lommj-  v*^/'%/ 

man  (a).  Doe  y.  Edwards  (6),  all  shew  that  the  parish  is  a  material  part  of  ^^* 

the  description.  Gunmino 

Cur.  adv.  vuU  (c).  »«J  o^«"- 

(a)  2  Camp.  274.  (c)  Sm  the  foUowiog  caie. 

Doe  d.  Bassett  and  another  v.  MEw(rf). 

JJJECTMENT,  tried  before  Uttkdale,  J.  at  the  Spring  assizes  1886,  for 
Hampshire.  It  being  necessary  to  prove  that  one  of  the  lessors  of  the 
plaintiff  was  the  executor  of  one  Rayner,  whose  will  had  been  proved  in  the 
Ecclesiastical  Court  at  Wells,  the  original-  will  produced  from  the  registry 
was  tendered  as  the  sole  evidence  for  that  purpose,  no  account  being  given  of 
the  absence  of  the  probate.  Upon  the  will  appeared  the  following  words : — 
"  19th  day  of  September  18£d.  Maria  Rayner,  WiUiam  Wood  and  F. 
Wood.  The  above-named  executors  were  duly  sworn  well  and  faithfully  to 
administer  the  goods,  chattels,  and  credits  of  the  above-named  WiUiam  Ray' 
ner,  the  testator,  deceased.  They  further  made  oath,  that  all  the  goods, 
chattels,  and  credits  of  the  said  testator,  at  the  time  of  his  death,  did  not 
amount  in  value  to  1000/.  And  they  lastly  made  oath,  that  the  contents  of 
the  paper  writing  hereunto  annexed,  and  to  which  they  have  severally  sub- 
scribed their  names,  are  true.     Before  J,  Richards,  surrogate. 

23d  September  1823.  Probate  passed  the  seal,  W.  Serle.—C.  W:' 
C.  W.  are  the  initials  of  the  deputy  registrar,  and  the  last  line  was  written 
by  him.  Serle  was  a  proctor.  Similar  evidence  was  given  to  that  in  the 
last  case  as  to  the  practice  of  the  Ecclesiastical  Court  at  Wells.  The  evi- 
dence was  here  also  objected  to,  but  was  received  by  the  learned  judge,  who 
gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Buti  having  obtained  a  rule  accordingly, 

Erie  shewed  cause. 

Buti  contr^. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.  now  delivered  the  judgment  of  the  Court  in  both 
cases. 

In  these  cases  the  same  point  arose  which  had  been  decided  in  the  case  of 
Cox  V.  AUingham  (c)  in  Chancery,  which  was  cited  in  the  argument,  and 
which  was  founded  upon  several  earlier  authorities  in  this  Court.  We  think 
that  this  authority  ought  not  to  be  disturbed,  and  therefore  this  rule  must  be 
discharged.  In  Doe  d.  Edwards  v.  Gunning  there  was  another  point,  namely, 
that  the  exemplification  was  not  properly  stamped.  It  was  stamped  with  a 
3/.  stamp  only,  which  it  was  contended  was  insufficient,  because  the  exem- 
plification set  forth  the  titles  of  two  persons  as  administrators.  That  circum- 
stance however  was  purely  accidental.    It  was  only  matter  of  recital,  and 

(d)  See  the  preceding  case.  (e)  1  Jacob,  614 
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therefore  we  do  not  think  that  the  objection  can  prevail.  There  was  another 
point  also  taken  in  arrest  of  judgment ;  which  was,  the  omission  of  the  want 
of  either  parish  or  vill  in  the  declaration.  We  are  of  opii.ion,  however, 
that  this  is  immaterial :  accordingly  the  rule  will  be  discharged. 

LiTTLEDALE,  J. — I  confcss  that  I  have  had  doubts  as  to  the  last  point,  be- 
cause the  defendant  has  no  opportunity  of  demurring  to  the  declaration. 

Rule  in  both  cases  discharged. 


June  12. 
WhMT  srvrnl 
quo  wan  auto 
informatioDa, 
founded  on  tlie 
ai«m«  groundt,  are 
pending  against 
diffrrf nt  indivi- 
duals for  acting  as 
aldermen  of  the 
same  borough,  the 
Court  has  no  au- 
thority, on  the 
application  of  one 
of  the  defendauts, 
to  fttay  tlie  pro- 
ceedings in  his 
case,  until  after 
the  trial  of  one  of 
the  other  infurma- 
tioos. 


Rex  v.  Cozens. 

^HIS  was  a  quo  warranto  information  against  the  defendant  for  acting  as  an 
alderman  of  Norwich.     The  prosecutor  in  this  case  was  also  prosecutor 
in  similar  informations  against  one  Brighttod^  and  against  other  persons,  on 
the  same  grounds  of  objection  to  their  title. 

Sir  /.  Campbell^  A.  G.^  obtained  a  rule  for  a  stay  of  proceedings  in  this 
case  until  after  the  trial  of  Rex  v.  BrighiwclL 

Sir  fV,  W,  Follett  and  Kelly  for  the  prosecutor  offered  to  consent  to  the 
rule  being  made  absolute,  provided  the  defendant  would  undertake  to  be 
bound  by  the  verdict  in  Rex  v.  BrightxDelit  but  they  refused  to  enter  into  a 
like  undertaking  on  the  part  of  the  prosecutor,  and  cited  Doj/le  v.  Anderson  (a) 
as  shewing  that  the  Court  had  no  authority  to  compel  the  prosecutor  to  enter 
into  such  arrangement. 

The  Court  (6)  being  of  that  opinion  the  rule  was  discharged. 

Rule  discharged, 
(a)  1  Ad.  &  £.  635.  (6)  Loid  Denman,  C.  J. 


Head  v.  Baldrey  (a). 


The  deciarauon    A  SSUMPSIT.     The  declaration  stated  that  defendant  was  indebted  to  the 
•uted*ihrt  de.  plaintiff  in  703/.  4*.  6d.  for  goods  sold  and  delivered,  and  which  sum 

feudant  was  in- 
debted to  plaintiff      (c)  The  report  of  this  case,  which  was  de-      on  account  of  its  conooctioa  with  the  next 
in  703/.,  and  in       cided  io  Hilary  term  last,  has  been  postponed      case, 
consideration 

thereof  and  tliat  plaintiff  would  sell  defendant  goods  to  the  value  of  A3W.»  and  woald  give  him  time  for  the 
payment  of  the  said  703/.,  that  defendant  promised  to  pay  said  two  sums  by  accepting  a  bill  for  their  aggre- 
gateamouot.  It  then  averred  delivery  of  the  goods  sold,  the  giving  time  for  payment,  and  a  tender  of  a 
bill  for  1837/>  to  be  accepted.  Breach,  that  defendant  would  not  pay  the  said  aggregate  amount  by  accept^ 
ence  of  said  bill  or  otlierwise.  The  1st  plea  stated,  that  the  goods  sold  exceeded  10/.  in  value,  and  that 
tliere  was  no  note  in  writing  of  the  contrart,  &c.  as  required  by  tlie  Statute  of  Frauds.  The  2nd  plea,  that 
said  goods  were  warranted  by  plaintiff  of  a  certain  quality,  that  they  were  of  inferior  quality  and  of  no 
value,  and  that  defendant  returned  tliun  witliin  a  reasonable  time.  On  general  demurrer  to  the  pleas, 
because  they  respectively  answered  that  part  only  of  the  declaraUon  which  related  to  the  sale  of  goods, 
whereas  they  professed  to  answer  the  whole  of  it :— Tlie  Court  held, 

1.  Tliat  each  plea  afforded  a  complete  answer  to  the  whole  cause  of  actioui  by  shewing  a  failure  of  part 
of  tlie  considrriition  for  the  defendant's  promise. 

S.  That  the  Court  could  not  pick  out  of  the  record  a  good  cause  of  actioii,  and  give  judgment  for  plain- 
tiff, on  Uie  ground  that  it  appeared  that  at  the  time  of  the  promise' tliere  was  a  good  cause  of  action  to  the 
amount  of  703/.;  for  defendant  in  assumpsit  can  only  be  made  chargeable  for  a  breach  of  the  promise  laid, 
which  promise  was  not  to  pay  the  703/.,  but  to  fulfil  a  specific  arrangement  by  arceptiug  a  bill  for  tliat  sum, 
and  for  a  new  liability  then  in  contemplation. 
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was  then  due  and  payable ;  and  that  in  consideration  that  the  plaintiff  would    King'i  B$neh, 
sell  and  deliver  to  the  defendant  ten  sheets  of  wool  for  534/.  Is,  lid.,  and        v^^.^^ 
would  give  time  to  the  defendant  for  the  payment  of  the  said  sum  of  money         Hbad 
so  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  as  herein-      Baldrbt. 
before  mentioned,  until  and  upon  the  25th  day  of  October,  1834,  he  the 
defendant  promised  the  plaintiff  to  pay  him  for  the  said  goods,  and  the  said 
sum  of  money  so  due  and  owing  from  the  defendant  to  the  plaintiff,  as  afore- 
said, by  accepting  a  bill  of  exchange,  to  be  drawn  by  the  plaintiff  upon  the 
defendant,  and  payable  in  three  months,  from  the  22d  July  in  the  year  afore- 
said, to  the  order  of  the  plaintiff,  whenever  he  the  defendant  should  be  there- 
unto afterwards  requested.     Averments  of  delivery  of  wool,  giving  time,  and 
drawing  bill  at  three  months  for  the  sum  of  1237/.  I2s,  5(/.,  being  the  aggre- 
gate amount  of  the  said  sum  of  money  so  due  and  owing  from  the  defendant 
to  the  plaintiff  as  aforesaid,  and  of  the  value  of  the  wool  so  sold  and  deli- 
vered by  the  plaintiff  to  the  defendant^  as  before  mentioned ;  and  of  a  request 
to  pay  the  said  sum  of  1237/.  12#.  5c/.,  by  accepting  the  said  bill  of  exchange 
so  drawn  as  aforesaid.    Breach,  that  defendant  would  not  pay  the  said  sum 
of  1237/.  12«.  5d,  by  accepting  the  said  bill  as  aforesaid,  or  otherwise. 

Pleas :  first,  that  the  contract  for  the  sale  and  delivery  of  the  said  sheets 
of  wool  therein  mentioned,  was  a  contract  for  the  sale  of  goods  for  a  price 
far  exceeding  the  sum  of  10/.,  and  that  the  defendant  did  not  accept  any 
part  of  the  last-mentioned  goods  so  sold,  and  actually  receive  the  same,  nor 
did  he  give  any  thing  in  earnest  to  bind  the  bargain,  or  in  part-payment,  nor 
was  nor  is  there  any  note  or  memorandum  in  writing  of  the  said  bargain, 
made  and  signed  by  the  defendant,  or  by  his  agent  thereunto  by  him  law- 
fully authorised. 

Secondly,  that  at  the  time  of  making  the  agreement  in  the  first  count  men- 
tioned, in  consideration  that  the  defendant,  at  the  request  of  the  plaintiff, 
had  promised  the  plaintiff  to  buy  of  him  the  said  ten  sheets  of  wool  in  the 
said  first  count  mentioned,  at  and  for  the  price  therein  also  mentioned,  he 
the  plaintiff  promised  the  defendant  that  the  said  ten  sheets  of  wool  in  the 
first  count  mentioned  were  of  the  best  Suffolk  growth  and  park-fed ;  and 
thereupon  the  defendant,  confiding  in  the  said  promise  of  the  plaintiff,  did 
afterwards  buy  of  the  plaintiff  the  said  ten  sheets  of  wool,  as  and  for  such 
wool  as  aforesaid ;  nevertheless,  though  the  plaintiff  afterwards  delivered  the 
said  ten  sheets  of  wool  to  the  defendant,  yet  the  plaintiff  did  not  perform  or 
regard  his  said  promise  so  by  him  made  as  aforesaid,  but  deceived  and  de- 
frauded the  defendant  in  this,  to  wit,  that  the  said  ten  sheets  of  wool  were 
not  of  the  best  Suffolk  growth  and  park-fed,  whereby  the  said  ten  sheets  of 
wool  became  and  were  of  no  use  or  value  to  the  defendant.  Averment,  that 
afterwards,  and  within  a  reasonable  time,  to  wit,  two  days  next  after  the 
delivery  of  the  said  wool,  as  in  the  said  first  count  mentioned,  and  as  soon 
as  he  the  defendant  discovered  the  same  was  not  of  the  best  Suffolk  growth 
and  park-fed,  he  the  defendant  returned  the  said  ten  sheets  of  wool  to  the 
plaintiff,  for  the  cause  aforesaid. 

To  the  above  pleas  the  plaintiff  demurred  generally,  and  stated  the  fol- 
lowing matter  of  law  to  be  argued.  That  although  the  defendant  in  his  said 
pleas  professed  to  answer  the  whole  cause  of  action  in  the  first  count  men- 
tioned, yet  the  defendant  answers  a  part  only  of  the  said  cause  of  action  in 
that  count  mentioned.     Joinder  in  demurrer. 

VOL.  III.  H  H 
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Kelly,  in  support  of  the  demurrer  (a). — The  first  plea  is,  that  the  contract, 
which  relates  to  the  sale  of  goods  ahove  the  value  of  10/.,  is  not  in  writing, 
and  that  it  is  consequently  within  the  17th  section  of  the  Statute  of  Frauds. 
But  there  is  no  authority  for  saying,  that,  where  a  contract  is  not  a  mere 
contract  for  the  sale  of  goods,  but  embodies  other  provisions  as  part  of  the 
contract,  it  is  within  the  statute.  Here  it  is  admitted  that  defendant  was 
previously  indebted  to  plaintiff  in  more  than  700/.,  which  sum  was  then 
payable.  The  consideration  for  the  promise  was  twofold ;  namely,  the  sale 
of  more  wool,  and  the  giving  time  to  the  defendant  to  make  the  aggregate 
payment  by  a  bill  of  exchange.  The  object  ot  the  Statute  of  Frauds,  which 
was  to  protect  persons  from  being  made  liable  on  mere  words,  does  not 
apply  to  the  present  case ;  but,  supposing  the  contract  for  the  wool  is  void 
by  the  statute,  enough  remains  to  maintain  an  action  for  the  703/.  4s,  Sd, 
The  plea  merely  says  the  contract  for  the  wool  was  not  in  writing,  and 
leaves,  as  it  stood  before,  the  liability  to  pay  the  prior  debt ;  for  although 
there  has  been  an  agreement  to  give  a  bill  of  exchange,  still,  as  that  bill  has 
not  been  given,  an  action  now  lies  on  the  original  consideration.  The  Court 
will  look  to  the  whole  record  and  do  justice  on  it.  In  Le  Bret  v.  Papiilon  (6), 
Lord  EUenborovgh  says,  the  Court  may  and  ought,  ex  officio,  to  give  such 
judgment  on  the  whole  record  as  ought  to  be  given,  without  regard  to  the 
issues,  or  to  any  imperfection  in  the  prayer  of  judgment  made  on  either  side ; 
and  Charnley  v.  Wimtanley  (c)  is  a  confirmation  of  this  doctrine. 

Both  the  pleas  are  bad.  The  second  plea  refers  only  to  the  wool ;  it  does 
not  deny  the  prior  contract,  and  clearly  cannot  be  maintained.  A  contract 
existed  for  payment  of  money  already  due,  and  then  the  plaintiff  enters  into 
a  warranty  to  deliver  wool  of  a  certain  quality.  The  alleged  breach  of 
warranty  must  be  the  subject  of  a  cross-action,  and  affords  no  answer  to  this 
action.  A  breach  of  warranty  can  only  be  set  up  where  performance  of  the 
warranty  by  the  plaintiff  is  a  condition  precedent  to  the  performance  of  the 
contract  by  the  defendant ;  and,  in  order  to  constitute  a  good  defence,  the 
breach  must  go  in  defeasance  of  the  whole  demand.  Suppose  a  man  to  sell 
two  horses,  and  to  warrant  them  both,  and  that  the  warrants  fail  as  to  one, 
can  he  not  maintain  an  action  for  the  price  of  the  other  ?  So  here  there  are 
two  distinct  contracts,  and  it  cannot  be  contended,  because  there  is  an  infir- 
mity in  one  of  them,  that  therefore  an  action  cannot  be  maintained  upon  the 
other. 


W,  H.  Watson,  contra. — The  promise  contained  in  the  first  count  of  the 
declaration  is  to  pay  for  the  wool  and  the  debt  therein  mentioned,  by  ac- 
cepting a  bill  of  exchange.  This  promise  is  indivisible.  Part  of  the  promise 
is  void  by  the  Statute  of  Frauds,  and  the  whole  therefore  necessarily  falls  to 
the  ground.  The  promise  being  entire,  and  part  of  it  being  void,  the  whole 
is  defective  ;  so  that  the  plaintiff  cannot  recover  on  that  portion  of  it  which 
need  not  be  in  writing;  Lord  Lexington  v.  Clarke {d),  Chater  v.  Beckett {e). 
In  Thomas  y,  WtUiams(J^),  Lord  Tenterden  says,  "  the  two  cases  of  Lexington 
V.  Clarke,  and  Chater  v.  Beckett,  are  authorities  in  point  directly  against  the 


(a)  On  the  24th  of  Januaiy,  in  Hilary 
term  last,  before  Lord  D$nman,  C.  J.,  LittU" 
dale,  and  Williams,  Js. 

(6)  4  £ast,602. 


(e)  5  East,  266. 
(d)  2  Ventr.  223. 
(0  7T.  R.201. 
(J)  10  B.  ^  C.  664. 


TRINITY  TERM,  1837.  467 

plaintifi*.     In  each  of  them  the  promise  was  as  to  a  part  held  not  to  he  within    Kin^t  Bench. 
the  statute,  and  as  to  a  part  to  be  within  the  statute.     But  it  was  held  that         ^-nr^ 
the  promises  were  entire,  and  that  being  in  their  commencement  void  in  part,  ^^^n 

they  were  void  altogether."  In  Wood  v.  Benson  (o),  which  was  an  action  on  Baldbey. 
a  guarantie,  part  of  which  was  void  for  want  of  consideration.  Barley,  B. 
says,  that  the  same  objection  (as  in  Thomas  v.  Williams)  would  have  applied 
to  the  first  count  of  the  declaration,  and  would  have  been  fatal,  if  there  had 
not  been  a  good  count  on  which  the  subsequent  supply  could  have  been  re- 
covered. Charnley  v.  Winstanley  arose  after  verdict.  The  second  plea  is, 
as  to  the  quality  of  the  wool,  and  that  such  warranty  was  part  of  the  con- 
sideration for  the  promise ;  the  whole  consideration  must  always  be  stated. 
Again,  the  plea  here  sets  out  the  warranty  and  the  breach  of  it,  and  then 
states,  that  within  a  reasonable  time  the  defendant  returned  the  wool.  The 
rule  is,  that  where  a  commodity  in  bulk  is  warranted,  and  the  commodity 
does  not  answer  to  the  warranty,  the  contract  is  annulled  if  the  commodity 
is  returned ;  Street  v.  Blay  (6). 

Kelly ^  in  reply. — The  breach  of  the  alleged  warranty  is  no  answer  to  the 
claim,  for  the  warranty  related  to  a  specific  chattel  in  esse  at  the  time  of  the 
contract.  With  regard  to  the  first  plea,  it  is  not  supported  by  any  of  the 
cases  cited,  because  in  this  case,  at  the  time  when  the  contract  was  entered 
into  which  is  said  to  be  void,  there  was  a  prior  demand  subsisting  on  the 
part  of  the  plaintiff,  which  is  set  out  in  the  declaration,  and  discloses  in  itself 
an  unexceptionable  cause  of  action.  The  Court  has  never  hesitated,  where  a 
promise  is  good  as  to  part,  and  bad  as  to  the  other  part,  to  sever  the  promise, 
whenever,  as  in  this  instance,  it  is  capable  of  severance. 

Cur.  adv.  vult. 

Lord  D£NMAN,  C.  J.,  in  Hilary  term,  delivered  the  judgment  of  the 
Court.  His  lordship  stated  the  pleadings,  and  then  proceeded  as  follows : — 
The  point  stated  and  argued  was,  that  the  special  pleas  afforded  no  answer 
to  the  whole  declaration,  but  only  to  that  part  which  proceeded  on  the  second 
sale.  We  are  clearly  of  opinion  that  each  plea  is  in  itself  good,  and  affords 
a  complete  answer  to  the  plaintiff's  cause  of  action,  by  shewing  the  failure  of 
a  part  of  the  consideration  for  the  promise  laid ;  Chater  v.  Beckett  (c),  Thoma» 
▼.  fVilliams(d). 

The  demurrer  is  founded  on  the  principle,  that  however  irregular  the 
mode  of  pleading  may  be,  the  Court  will  look  to  the  whole  record,  and  give 
judgment  according  to  the  truth  there  disclosed:  Le  Bret  \.  Papillon{e)^ 
Charnley  v.  Winstanley  {/)  \  and  applying  that  principle  to  this  case,  the 
plaintiff  contends  that  a  good  cause  of  action  is  sufficiently  stated  in  his  decla- 
ration, and  not  affected  by  the  plea.  For  though  the  promise  to  pay  by 
accepting  a  bill  cannot  be  enforced,  because  the  consideration  for  it  is  par- 
tially bad  in  law ;  a  good  consideration  and  a  good  cause  of  action,  to  the 
amount  of  703/.,  the  price  of  the  wool  previously  sold,  clearly  existed  whea 
the  promise  was  made,  the  declaration  shewing  that  the  old  debt  still  re- 

(a)  2  C.  &  J.  94.  (ii)  10  B.  &  C.  664. 

(6)  2  B.  fie  Ad.  456.  (e)  4  East,  502. 

\e)  7  T.  R.  201.  (/)  6  East.  266. 
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mained  unpaid,  for  the  defendant  would  not  accept  the  bill  for  the  entire 
sum,  nor  pay  for  the  same,  or  any  part  of  it. 

But  in  this  action  of  assumpsit  we  apprehend  that  the  defendant  can  only 
be  made  chargeable  for  a  breach  of  the  promise  laid  ;  and  that  promise  is, 
not  to  pay  for  these  or  any  other  goods  sold,  but  to  fulfil  a  specific  arrange- 
ment between  the  parties ;  that  is,  to  pay  by  accepting  a  bill  in  respect  of 
this  liability,  and  a  new  one  then  in  contemplation.  On  this  point  we  are  of 
opinion,  that  the  two  cases  last  mentioned  cannot  assist  the  plaintiff,  as  tbey 
go  no  farther  than  to  call  upon  the  Court  to  give  such  judgment  as  the  law 
requires  upon  the  whole  record,  with  respect  to  the  cause  of  action  there 
stated.  The  Court  cannot  pick  out  of  various  parts  of  the  record  a  different 
cause  of  action  from  that  for  which  the  plaintiff  proceeds  ;  and  indeed,  if  it 
could,  the  present  record  would  be  imperfect,  being  in  assumpsit,  but  con- 
taining no  promise  to  pay  for  the  goods  which  are  stated  to  have  been  deli- 
vered, and  to  be  still  unpaid  for.  No  decision  has  hitherto  approached  such 
a  conclusion ;  nor  can  we  permit  a  plaintiff  to  recover  in  a  form  of  action, 
the  very  foundation  of  which  is  wanting.  Judgment  must  therefore  be  for 
the  defendant  on  this  demurrer. 

Judgment  for  the  defendant. 


May  26(/i. 

DecUration 
stated,  in  coiul- 
derMtioD  that 
plaintiff  would 
tnke  poasession  of 
a  house  belong- 
ing to  the  defend- 
ant, partly  fur- 
nished, and  would, 
so  soon  as  it  should 
be  completely  fnr- 
uished  by  the  do- 
fendMnt,  become 
tenant  thereof  to 
him  at  a  certain 
rent,  that  defend- 
ant promised  to 
furnish  the  bouse 
completely :  it 
til  en  averred  that 
plaintiff  had  Uken 
possession,  and 
was  willing  to 
become  tenant, 
but  that  defend- 
ant refused  to 
furnish  as  afore- 
said.   A  plea 
that  the  con- 
tract was  an  entire 
contract  respect- 
ing interest  in 
lands,  and  that 
tliere  was  no  note 
of  it  in  writlni;, 
was  held  good  on 
special  deinuirer. 


M£CH£LEN  V.  WALLACE. 

A  SSUMPSIT.  The  declaration  stated,  that  at  the  time  of  making  the 
promise  of  the  defendant  hereinafler  mentioned,  the  defendant  was  pos- 
sessed of  a  certain  house  and  premises  in  part  furnished,  and  was  desirous 
that  the  plaintiff  should  take  and  hire  at  a  certain  rent,  to  wit  &c.,  the  same 
house  and  premises,  with  the  said  furniture,  and  all  other  furniture  necessary 
for  the  completely  furnishing  the  same ;  and  thereupon,  to  wit,  on  the  14th 
day  of  May,  1835,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  take  possession  of  the  same  house  and  premises  so  partly 
furnished,  and  would,  if  the  furniture  necessary  for  the  completely  furnish- 
ing the  said  house  and  premises  should  be  sent  into  the  said  house  and  pre- 
mises by  the  defendant  within  a  reasonable  time,  become  the  tenant  to  the  de- 
fendant of  the  house  and  premises,  with  all  the  furniture  aforesaid,  at  the  rent 
aforesaid,  and  pay  the  said  rent  quarterly  &c.,  defendant  promised  plaintiff 
that  she,  defendant,  would,  within  a  reasonable  time  af^er  the  plaintiff  should 
have  so  taken  possession  of  the  same  house  and  premises,  send  into  said 
house  and  premises  all  the  furniture  necessary  for  the  completing  of  the  fur- 
nishing of  the  said  house  with  furniture  of  good  quality,  to  wit  &c. ;  and 
thereupon  plaintiff,  relying  on  the  said  promise  of  the  defendant,  did,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  request  of  the  defendant,  take  pos- 
session of  said  house  and  premises,  so  partly  furnished  as  aforesaid,  and  re- 
mained in  possession  of  said  house  and  premises  until  the  expiration  of  such 
reasonable  time  as  aforesaid,  to  wit  &c. ;  and  although  the  plaintiff  would 
have  become  tenant  as  aforesaid,  and  paid  rent  as  aforesaid,  if  defendant 
would  have  sent  in  such  furniture  as  aforesaid  within  such  reasonable  time  as 
aforesaid ;  and  although  such  reasonable  time  elapsed  long  before  the  com- 
mencement of  this  suit,  and  although  plaintiff  during  such  reasonable  time, 
to  wit,  on  &c.,  requested  defendant  to  send  in  such  furniture  as  aforesaid ;  and 
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although  defendant  did  during  such  reasonable  time,  to  wit,  on  &c.,  send  King*s  Bench. 
into  said  bouse  and  premises  divers  articles  of  furniture,  yet  defendant 
has  disregarded  her  promise  in  this,  that  the  articles  so  sent  in  were  not  fur- 
niture of  good  quality  &c. ;  but,  on  the  contrary  thereof,  were  furniture  of  Wallace. 
very  bad  quality,  worn  out  and  unfit  &c.  And  said  defendant  has  further 
disregarded  her  said  promise  in  this,  to  wit,  that  she  did  not  nor  would,  within 
such  reasonable  time  as  aforesaid,  send  into  the  said  house  and  premises  all 
the  furniture  necessary  for  the  completing  of  the  furnishing  of  the  said  house 
and  premises  as  aforesaid  ;  but  on  the  contrary  thereof  wholly  neglected  and 
refused  so  to  do,  and  a  great  part,  to  wit,  three-fourths  of  the  furniture  ne- 
cessary for  the  completing  the  furnishing  of  the  said  house  and  premises  as 
aforesaid  never  was  sent  into  the  said  house  and  premises ;  by  means  whereof 
the  bouse  and  premises  were  and  remained  insufficiently  furnished  and  unfit, 
&c. 

Pleas :  That  the  promise  in  the  said  declaration  mentioned  was  and  is 
part  and  parcel  of  a  contract  made  by  and  between  said  plaintiff  and  said 
defendant,  concerning  the  said  tenement  and  the  interest  relating  to  the  same, 
as  in  the  said  declaration  appears.  And  said  defendant  further  says,  that  nei- 
ther the  said  contract  nor  any  memorandum  or  note  thereof  was  or  is  in  writing 
signed  by  defendant,  or  any  person  thereunto  by  her  lawfully  authorised. 

Special  demurrer,  and  joinder  thereon. 

Points  of  demurrer  stated  as  the  points  intended  to  be  argued,  were,  that  the 
plea  was  ill  in  substance^  because  the  promise  declared  on  is  not  a  contract  or 
sale  of  lands,  tenements,  hereditaments^  or  any  interest  in  or  concerning  them 
within  the  fourth  section  of  the  Statute  of  Frauds ;  and  that  the  contract, 
which  is  the  consideration  of  that  promise,  if  within  the  statute,  is  not  void 
for  want  of  writing,  but  may  be  a  good  consideration,  though  an  action  might 
not  have  lain  on  it. 

/.  Henderson  in  support  of  the  demurrer.  The  promise  declared  upon 
relates  to  personal  chattels  only,  namely,  to  furniture  to  be  supplied  by  the 
plaintiff.  It  is  admitted,  that  a  promise  is  void  by  the  fourth  section  of  the 
statute,  where  it  is  an  entire  promise,  and  relates  to  several  things,  some  of 
which  are  within  the  statute,  and  others  are  not  so  ;  but  in  this  case  the  pro- 
mise is  confined  entirely  to  matter  not  within  the  statute.  In  The  Earl  of 
Falmouth  v.  Thomas  (a),  Chater  v.  Becket  (fi),  and  Thomas  v.  Williams  (c),  the 
promises  were  entire.  Where  however  the  promise  is  divisible,  so  that  the 
valid  part  of  it  may  be  separated  from  the  void  part,  there  the  whole  promise 
is  not  invalidated  by  the  statute.  This  distinction  is  confirmed  by  the  judg- 
ment of  Bayley^  B.  in  Wood  v.  Benson  (d),  where  it  is  observed  by  the  Court, 
that  the  two  last  cases  might  perhaps  be  rested  on  the  ground  of  variance, 
because  the  promise  declared  upon,  being  entire,  was  not  sustained  in  that 
part  of  it  which  ought  to  have  been  evidenced  by  writing  under  the  statute. 
In  Majifieldy.  Wadsley{e)  lAttledale^  J.  differed  from  the  other  judges  as  to 
the  plaintiflTs  right  to  recover  both  for  the  growing  crops  and  the  dead  stock, 
yet  they  were  unanimous  in  giving  effect  to  that  part  of  the  agreement  which 
related  to  the  dead  stock,  although  it  might  be  objected  that  the  dead  stock 

(a)  1  C.  &  M.  89.  (d)  2  C.  &  J.  94. 

(6)  7  T.  R.  201.  {e)  3  B.  &  C.  357. 

(•)  lOB.  &  C.  664. 
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was  incident  to  tbe  land,  just  as  much  as  the  furniture  is  incident  to  the  house 
in  this  case. 

The  promise  with  which  the  defendant  is  charged  is  merely  to  supply  fur-* 
niture ;  the  promise  therefore  has  nothing  to  do  with  lands.  The  considera^ 
iion  for  the  promise,  that  is,  the  taking  the  house  by  the  plaintifi^  certainly 
does  relate  to  lands,  but  the  statute  does  not  require  the  consideration  to  be 
in  writing.  That  part  of  the  statute  which  has  been  construed  in  IVatH  v. 
Warlters^a)^  and  other  cases,  to  require  the  consideration  for  a  promise  to  be 
in  writing,  was  so  construed  on  account  of  the  peculiar  force  of  the  word 
Agreement :  Egertun  v.  Matthews  and  another  (b)  ;  where  the  same  construction 
is  held  not  to  apply  to  a  contract  for  the  sale  of  goods  under  the  17th  section. 
Now  '*  contract,*'  and  not  '*  agreement,"  is  the  word  used  in  the  4th  section 
respecting  the  sale  of  lands. 

Although  that  part  of  the  contract  which  relates  to  the  tenancy  of  the 
house  could  not,  for  want  of  a  written  memorandum  of  its  terms,  have  been 
Enforced  by  action,  yet,  as  it  has  already  been  executed,  it  forms  a  good  con- 
sideration, and  moreover,  no  objection  to  it  as  a  consideration  has  been  taken 
by  the  pleadings. 


Mavle  (with  whom  was  Boyle)  contr^.  In  Majifield  v.  Wadsley  (c)  there 
Were  in  fact  two  distinct  agreements  entered  into,  at  two  distinct  times,  the 
one  as  to  the  wheat,  and  the  other  as  to  the  dead  stock.  Can  it  be  said  here 
that  there  was  one  agreement  that  the  plaintiff  should  become  tenant  of  the 
defendant's  house,  and  another  that  the  plaintiff  should  send  in  furniture  to 
the  same  house  ?  This  very  contract  has  already  been  adjudicated  upon  in 
Mechelen  v.  Wallace  {d),  and  treated  as  one  indivisible  contract.  In  that  case 
the  defendant's  right  to  distrain  was  denied  by  the  Court,  because  she  had 
Dot  fulfilled  her  promise  of  sending  in  good  furniture,  which  was  held  to  be 
a  condition  precedent  to  the  commencement  of  the  tenancy.  What  would  be 
the  use  of  sending  furniture  to  this  house,  if  the  house  was  not  to  be  occu* 
pied  by  the  plaintiff  as  tenant  ?  This  case  resembles  Bird  v.  Higginson  (e)» 
where  a  parol  demise  of  a  house  and  an  incorporeal  hereditament  was  con- 
sidered entire,  and  therefore  void.  (He  was  then  stopped  by  the  Court.) 
[Lord  Denman,  C.  J.  mentioned  Head  v.  Baldrey  (/).] 

Henderson^  in  reply.  The  former  case  of  Mechelen  v.  Wallace  decides 
simply  that  no  tenancy  had  been  commeticed  by  the  plaintiff  so  as  to  justify 
distress  upon  him ;  that  is  quite  consistent  with  the  present  argument  for  the 
plaintiff,  that  the  declaration  does  not  disclose  any  contract  for  letting  the 
house,  which  could  be  enforced  against  the  defendant. 

Lord  Denman,  C.  J. — The  bare  statement  of  this  case  shews  it  to  be 
within  the  statute. 

LiTTLEDALE,  J. — ^This  is  2ih  entire  contract  for  the  house  and  furniture 


(a)  5  £ast,  10. 
(h)  6  East,  307. 
(e)  3B.&C.357. 
(d)  6N.&M.310. 


(e)  2  Ad.  6c  £1.  696.    5.  C.  1  Har.  & 
Wol.  61. 
(/)  AnU,  464. 
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together.    It  is  an  executory  contract  relating  to  land,  and  is  therefore    King't  Bench, 
within  the  statute. 


Mechelen 

V. 


Patteson,  J. — ^The  statute  requires  that  every  contract  respecting  an  in-  Wallace. 
terest  in  land  should  be  evidenced  by  writing.  In  this  case  there  certainly 
was  a  contract  respecting  an  interest  in  lands,  which  cannot  be  the  less  within 
the  statute  because  it  was  not  binding,  for  it  is  the  statute  itself  which  invali- 
dates it. 

Judgment  for  the  defendant. 

(a)  WiUianu,  J.  was  io  the  Bail  Court  for  Coleridge,  J,,  who  was  absent  from  illoess. 


Ex  parte  Lee. 

TM'ANNING,  on  the  last  day  of  Easter  term,  moved  for  a  rule  calling  upon  Dnrioe  the  pro. 
the  mayor,  aldermen,  and  burgesses  of  Lyme  Regis,  to  shew  cause  ^u,4c,T6(tht 
why  a  mandamus  should  not  issue,  commanding  them  to  assess  an  adequate  Muaicipai  Befona 
compensation  to  be  paid  to  H.  T.  Lee  out  of  the  borough  fund,  for  the  sa-  juroenin»*party'' 
lary,  fees  and  emoluments  of  the  office  of  town  clerk  of  that  borough.  From  ^M«ppomted 
the  affidavit  of  Mr.  Lee,  it  appeared,  that,  previous  to  August,  1835,  and  borough,  where, 
during  the  life  of  Smith,  the  late  town  clerk,  Lee  had  frequently  discharged  ^^  prwcnpUve 

,         ,      .  -     ,  n^         ^        t  •  1    .  nil,,        usage,  tliat  office 

the  duties  of  the  office  for  him,  and  it  was  generally  understood  that  he  whs  held  for  life. 
would  succeed  Smith.  F^''^^^  T"?"^* 

immedi«tely  after 

Smith  died  on  the  21st  of  August,  1835,  and  on  the  dlst  of  August,  1835,  the  act  pnased.  hb 
Lee  was  appointed  his  successor.     The  office,  by  the  terms  of  the  charter,  Jla^  u^JTS 
was  to  be  held  during  good  behaviour,  but  by  prescriptive  usage  was  held  ^•^  rejected  by 
during  life,  and  was  stated  so  to  be  held  by  the  report  of  the  commissioners  lid^Sw^raJjl 
on  municipal  corporations.  P***  ^J  '*»•  Tre». 

On  the  9th  of  September,  1835,  the  Municipal  Corporation  Act,  5  &  6  [T.  4,  *"Si«.  that  he 
c.  76,  passed;  s.  66  of  which  provides  that  compensation  shall  be  given  to  ^«» onjy ««>tiiied 
officers  on  their  removal.  pen$atioD,  and  a 

On  the  10th  of  September,  1835,  by  a  treasury  minute,  the  Lords  of  the  "olTot'uo*  ^  ""* 
Treasury  declared  that  they  thought  that  the  principle  adopted  in  1  W.  4,  compeDMUon 
c.  58,  for  securing  compensation  to  officers  in  the  Courts  of  Law,  upon  the  ^  Q,[^"lH,'ether 
aboHtion  of  their  offices,  might  fairly  be  applied  to  the  cases  of  town  clerks,  and  the  Court  of  KiDg*a 
that  they  were  of  opinion  that  in  all  cases  where  such  officer  held  his  office  ri*y  ^  reWse^what 
for  life,  or  where  the  usage  had  been  such  as  to  raise  a  just  expectation  that  has  been  dene  by 
the  office  should  continue  for  the  life  of  the  holder,  a  compensation  of  not  Treasury  under 
less  than  two-thirds  of  his  profits  might  be  granted  to  such  officer,  estimated  .'I^eTrw  °'  ^^ 
and  calculated  as  therein  mentioned.  c  76^  •.  G6, 

On  the  1st  of  January,  1836,  Waring  was  appointed  town-clerk  in  place 
of  Lee. 

In  June,  1836,  Lee  presented  his  claim  for  compensation  to  the  council, 
calculated  upon  the  scale  suggested  in  the  treasury  minute ;  to  which  he 
received  a  reply,  that  the  council  did  not  consider  themselves  justified  in 
awarding  any  compensation,  unless  under  direction  of  the  Lords  of  the  Trea- 
sury. 

He  afterwards  addressed  a  memorial  to  the  treasury,  and  received  from 
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King'i  Binch,    tbem  an  answer  comnianicating  the  proceedings  at  their  sitting,  and  intimating 

^"•^^^^        that  they  considered  he  was  entitled  to  no  compensation^  on  the  ground  that 

£z  parte       ^^^  Municipal  Reform  Act  having  long  been  before  the  legislature  and  the 

publici  having  passed  the  Commons,  and  been  read  a  second  time  by  the  Lords, 

at  the  time  Mr.  Lee  was  appointed^  he  could  not  entertain  any  reasonable 

expectation  of  the  permanency  of  his  office. 

To  a  second  application,  he  received  an  answer,  that  the  Lords  of  the 
Treasury  saw  no  reason  to  alter  their  former  decision. 

Manning,  in  support  of  the  application. — There  can  be  no  doubt  that  Let 
was  entitled  to  some  compensation  for  his  dismissal  from  office.  It  became 
therefore  the  duty  of  the  mayor  &c.,  upon  application,  to  assess  the  amount 
of  such  compensation.  They  have  not  done  so.  They  have  refused  to  de- 
termine on  his  claim ;  and  as  six  months  have  now  closed  since  his  application, 
that  amounts,  by  s.  66,  to  an  admission  of  his  claim.  The  act  gives  an  appeal 
to  the  Treasury  in  cases  only  where  something  has  been  done  in  the  first 
instance  by  the  mayor  and  corporation,  with  which  the  party  claiming  is  dis- 
satisfied ;  and  here  nothing  has  been  done  by  them.  The  Treasury  there- 
fore have  no  jurisdiction  in  the  case ;  and  the  council  having  refused  to 
perform  a  duty  which  it  was  incumbent  upon  them  under  the  act  to  fulfil, 
the  party  injured  has  no  other  remedy  than  by  mandamus.  This  Court, 
therefore,  acting  upon  the  principle  upon  which  a  mandamus  is  always  granted, 
will  grant  one  here  in  the  terms  prayed  for. 

If,  however,  the  Court  should  be  of  opinion  that  the  Treasury  has  juris- 
diction, then,  since  Lee  is  entitled  under  the  express  words  of  the  act,  and 
the  Treasury  minute  in  pursuance  of  it,  to  some  compensation,  and  the 
Treasury  have  refused  to  assist  him  in  procuring  it,  the  Court  will  grant  a 
mandamus  to  the  Lords  of  the  Treasury,  commanding  them  to  make  such  order 
as  shall  be  just  in  the  matter.  The  compensation  claimed  is  calculated  in 
the  manner  suggested  in  the  Treasury  minute,  and  no  objection  has  been 
ever  raised  either  to  the  grounds  or  to  the  result  of  that  calculation. 

Cur,  adv.  vuli. 

Lord  Denman,  C.  J.,  this  term  delivered  the  judgment  of  the  Court. 

In  this  case,  Mr.  Manning  moved  for  a  mandamus  to  assess  compensation 
to  Mr.  Lee^  the  late  town-clerk  of  the  borough  of  Lyme  Regis,  for  his  re- 
moval from  that  office.  Mr.  Lee,  in  the  first  instance,  applied  to  the  town- 
council  ;  they  refused  to  accede  to  his  application.  He  then  appealed  to  the 
Lords  of  the  Treasury,  who  are  of  opinion,  after  consideration,  that  the  town- 
council  have  rightly  decided.  Mr.  Lee  was  only  appointed  to  the  office  of 
town-clerk  on  the  31st  of  August,  1835,  a  little  before  the  Municipal 
Reform  Act  passed.  If  any  thing  called  upon  us  to  grant  a  mandamus,  it 
could  only  be  to  assess  the  lowest  possible  compensation ;  because,  under 
the  circumstances,  no  real  loss  has  been  sustained.  Mr.  Lee  must  have 
known,  when  he  was  appointed,  that  his  appointment  would  very  soon  cease. 
And  we  are  not  bound  to  grant  a  mandamus  when  the  result  of  it  would  be 
purely  nominal.  But  in  this  case,  moreover,  we  are  satisfied  that  the  town- 
council  and  the  Lords  of  the  Treasury  have  done  tight. 
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We  do  not  now  enter  into  the  question,  whether  we  have  authority  to    KingU  Bench, 
revise  what  may  have  been  done  by  the  Lords  of  the  Treasury.  v^v^ 


Rule  refused. 


Ex  parte 
Lib. 


r£UE 


De  Rutzen  and  Wife  v.  Lloyd, 

Jum  9th. 
plaintiff  in  this  case  having  obtained  a  verdict  at  the  trial  before     ApiftinUff 
Giinwy,  B.  at  the  Spring  Assizes  for  Pembrokeshire,  1834,  the  defend-  J^rfS,*ui^d^  * 
ant  subsequently  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  fendaot  obuined 
In  Trinity  term  1836,  the  rule  was  discharged  as  to  the  nonsuit,  but  made  »^Muii?OTfo°T 
absolute  as  to  the  new  trial.     The  rule  made  no  mention  as  to  costs.    The  >>««  ^«i :  tbis 
rule  was  drawn  up  by  the  plaintiff's  attorney  and  served  upon  the  defend-  ^i^^u  u>  the 
ant's  attorney,  who  a  few  days  aflerwards  wrote  to  the  plaintiff's  attorney,  non»«it.butMto 
informing  him  that  the  defendant  would  not  avail  himself  of  the  privilege  made  ebMiute. 
granted  by  the  Court  of  a  new  trial.     Upon  which,  in  Michaelmas  term,  a  ^*I^^  J*^*  "** 
rule  nisi  was  obtained  to  discharge  the  rule  obtained,  and  for  delivery  of  the  The  pUintiff  drew 
postea  to  the  plaintiff,  with  liberty  to  him  to  sign  judgment  and  tax  his  costs  roi"u™'^ie^* 

upon  it.  the  defendant 

wrote  to  My  that 
heihould  not 

E,  V,  Williams  now  shewed  cause. — Afler  a  rule  for  a  new  trial  has  been  avaiibimteifofit: 

WJmU    »ii»»  til* 

once  made  absolute,  the  party  succeeding  in  the  first  trial  is  not  entitled  to  pi^iutiff  ^u  euti- 
costs.  The  Rule  Hilary  2  WtU.  4,  No.  64,  is  conclusive  as  to  this  point ;  and  it  **«<>  ^  the  costa 
applies  to  a  stronger  case  than  the  present,  because  he  is  not  entitled  to  them 
even  afler  succeeding  a  second  time.  The  words  are,  **  though  he  succeed 
on  the  second."  Here  the  party  successful  on  the  first  trial  has  not  suc- 
ceeded on  the  second.  Suppose  a  new  trial  to  have  been  had,  and  the  plain- 
tiff to  have  again  succeeded,  he  would  not  have  had  to  pay  less, — he  might 
have  had  to  pay  more  than  it  is  now  contended  he  ought  to  pay,  and  he  is 
spared  the  risk  of  a  second  trial.  There  can  be  no  ground  for  mulcting  the 
defendants  in  these  costs,  because  he  has  conferred  an  advantage  upon  the 
plaintiff.  The  only  consequence  of  the  defendant's  conduct  is  to  place  the 
plaintiff  in  the  same  situation  as  if  he  had  succeeded  on  the  second  trial. 
Had  the  defendant  done  much  more  than  he  has  done  here, — had  he  with- 
drawn his  plea  and  suffered  judgment  to  go  by  default,  instead  of  going  a 
second  time  to  trial,  still  he  would  not  have  been  liable  for  the  costs  of  the 
first ;  Peacock  v.  Harris  (a).  If  a  new  trial  had  been  had,  the  communi- 
cation from  the  defendant's  attorney  might  perhaps  have  been  used  as  an 
admission,  but  it  cannot  be  available  as  a  ground  to  prevail  on  the  Court  to 
rescind  their  deliberate  act  in  granting  a  new  trial,  whereby  the  plaintiff 
lost  all  title  to  the  costs  of  the  first. 

Cretswellf  contrii. — ^The  Rule  Hilary  2  Will.  4,  does  nothing  more  than 
establish  generally  what  was  always  the  practice  in  this  Court.  The  autho- 
rities, therefore,  decided  before  that  rule  are  conclusive  on  the  present  occa- 
sion ;  and  among  them  there  are  three,  the  circumstances  of  which  were  ana- 
logous to  the  present,  and  which  shew  conclusively  that  the  plaintiff  is 

(a)  I  N.  &  P.  240  ;  5.  C.  2  Har.  &  Wol.  281,  but  not  S.  P. 
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KifigU  BeneK.    entitled  to  the  costs  of  the  trial ;  Booth  v.  Atherton  (a),  Robertton  v.  lAddeU(h\ 
^^^        Jackson  v.  HaUam  (c).     The  cases  of  Hankey  v.  Smitli  (rf),  SmUh  v.  HaUe  (0» 

^'  d^wV"  *"**  ^""^  ^'  ^PP^^^^  (/)'  ®"^y  ^^'^'^^  *^*^  '^^  *  "®^  *"*^  "  actually  had,  the 
**«.**  plaintiff  is  not  entitled  to  the  costs  of  the  first.  That  principle  is  not  impugned 
Llo»d.  here.  In  Ehin  v.  Dmmmondig),  the  Court  thought  tliat  the  parties  had 
constituted  the  prothonotary  arbitrator  between  them,  and  therefore  refused  to 
interfere  with  his  decision.  In  Peacock  v.  Harris  {h),  the  circumstances  were 
quite  different ;  there  had  been  notice  of  trial,  and  the  Court  considered  that 
as  equivalent  to  an  actual  trial.  In  this  case  the  result  of  what  has  been 
done  by  the  defendant  is  to  place  both  parties  exactly  on  the  same  footing 
as  if  no  rule  had  ever  been  obtained.  The  plaintiff  is  therefore  entitled  to 
the  costs. 

Lord  Denmak,  C.  J. — My  first  impression  certainly  was,  that  the  defend- 
ant having  abandoned  his  rule,  thereby  placed  all  things  in  the  same  position 
as  if  he  had  never  obtained  one.  I  admit  tliat  my  mind  has  since  fluctuated, 
for  it  seems  hard  that  the  defendant  should  be  placed  in  a  worse  situation, 
because  he  has  refrained  from  putting  the  plaintiff  to  further  risk,  vexation, 
and  expense.  Nor  does  the  case  of  Peacock  v.  Harris  seem  very  distin- 
guishable from  the  present.  Upon  the  whole,  however,  as  the  rule  in  this 
case  was  drawn  up  and  served  by  the  plaintiff,  and  was  immediately  aban- 
doned by  the  defendant,  I  think  that  we  must  consider  the  effect  the  same  as 
if  no  rule  had  been  granted.  The  result  of  tlie  cases  seem  to  shew,  that 
where  such  has  been  the  conduct  of  the  defendant,  it  must  be  supposed  that 
he  succeeded  on  grounds  which  he  afterwards  finds  did  not  entitle  him  to 
success. 

LiTTLEDALB,  J. — Had  the  defendant  in  this  case  never  applied  to  the 
Court  at  all,  the  plaintiff  would  unquestionably  have  been  entitled  to  the 
costs  of  the  first  trial.  How  then  can  it  be  said  that  an  application  which  is 
withdrawn  as  soon  as  it  is  succeeded  in,  can  place  the  plaintiff  in  a  worse 
condition  than  if  no  application  at  all  had  ever  been  made.  In  Peacock  y. 
Harris  the  circumstances  were  altogether  different.  The  record  there  had 
assumed  quite  a  new  position  ;  notice  of  trial  had  been  given,  and  the  parties 
had  prepared  for  it.  That  case,  therefore,  does  not  apply.  I  think,  in  con- 
sequence of  what  has  here  taken  place,  all  things  are  in  the  same  condition 
as  if  no  rule  had  been  obtained.  This  rule,  therefore,  must  be  made  ab- 
solute. 

Patteson,  J. — The  rule  in  this  case  was  the  defendant's  rule ;  it  was  or 
him  therefore  to  have  drawn  it  up ;  and  if  neither  he  nor  the  plaintiff  had 
done  so,  the  plaintiff  would  no  doubt  have  been  entitled  to  the  costs  of  the 
first  trial.  Here,  however,  the  plaintiff  being  anxious  to  come  to  an  end  of 
litigation,  draws  up  and  serves  the  rule.  The  defendant  refuses  to  avail 
himself  of  it.  Still,  as  it  has  been  drawn  up  and  served,  it  cannot  be  dis- 
posed of  without  the  aid  of  the  Court.     My  mind  also  somewhat  fluctuated 

(a)  6T.R.144.  (/)  1  East.  111. 

(b)  10  East,  417.  {g)  4  Biug.  415. 

(c)  2  B.  &  A.  317.  (ft)  1  N.  &  P.  340 ;  S.C.2  Har.  &  Wol. 
' '"  3  T.  R.  S07.  281,  but  not  S,  P. 

6  T.  R.  71. 
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during  the  course  of  the  argument.  But  when  I  consider  what  had  taken 
place,  I  cannot  discover  any  reason  why,  on  account  of  the  act  of  the  plain- 
tiff in  drawing  up  the  rule,  he  should  be  in  a  worse,  or  the  defendant  in  a 
better  situation  than  if  the  rule  had  never  been  drawn  up  at  all.  Peacock  v. 
Harris  differs  very  materially  from  this  case.  There  the  defendant  himself 
drew  up  the  rule  ;  it  was  acted  on,  and  a  new  notice  of  trial  was  given.  It 
18  true  that  the  defendant  there  afterwards  withdrew  his  plea,  but  that  was 
done  in  pursuance  of  an  application  for  favour.  It  cannot  therefore  be  sup- 
posed that  the  defendant  meant  to  give  the  plaintiff  any  advantage  beyond 
what  he  was  strictly  entitled  to.  BoberUon  v.  Uddell  was  decided  on  a  dif- 
ferent principle ;  there  the  new  trial  was  abandoned  by  agreement  between 
the  parties.  Jackson  v.  Hallam,  where  the  defendant,  instead  of  going  to 
trial,  gave  the  plaintiff  a  cognovit,  does  seem  rather  contradictory  to  Peacock 
V.  Harris, 

In  this  case  I  consider  what  was  done  by  the  defendant  as  amounting  to  a 
repudiation  of  his  own  previous  act  in  obtaining  the  rule. 


KingU  BmeK 


Ds  RUTZXN 

and  Wife 

V. 

Lloyd. 


Williams,  J. — As  the  plaintiff  in  this  case,  if  he  had  gone  again  to  trial, 
could  not  have  obtained  the  costs  of  the  first  trial,  I  own  that  at  first  it 
seemed  to  me  hard  that  the  defendant  should,  by  yielding  at  once,  place  him- 
self in  a  worse  condition  than  by  persisting  in  a  vexatious  resistance.  How- 
ever, if  he  had  not  applied  at  all,  things  would  never  have  been  disturbed 
from  their  ordinary  course,  and  the  plaintiff  would  necessarily  have  had  his 
costs ;  and  I  now  think  that  his  subsequent  conduct  operates  as  an  aban- 
donment of  his  rule,  which  being  so,  all  things  are  restored  to  their  original 
position. 

Rule  absolute,  with  no  costs  on  either  side,  either  of  this 
or  of  the  previous  rule. 


Doe  d.  Vernon  v.  Roe. 


X^HATELEY  had  obtained  a  rule  nisi  to  set  aside  an  order  of  Wiliiams,  J.     a  defendanc  in 

in  this  case,  made  under  the  following  circumstances : —  ejectment,  before 

On  25th  May,  1835,  the  declaration  had  been  served  on  Richards,  the  obuinedui  order 

tenant  in  possession,  to  appear  in  Trinity  term  following.  MVwaS^uenti 

On  15th  June,  Richards  obtained  an  order  for  particulars.  an  order  for  t«n 

On  30th  June  an  order  was  obtained  by  consent  for  ten  days  time  to  plead  ^JS*^"  ^f  Uw' 

after  delivery  of  particulars,  pleading  issuably,  and  taking  short  notice  of  particuiarv,  to 


trial. 


On  2d  February,  1837,  particulars  were  delivered,  but  received  condi- 
tionally;  Richards'  attorney  claiming  a  term's  notice  before  a  further  step  JriS!°ro"tenn» 


pl«ad»ontbetennt 
of  pleading  istn^ 
ably  and  taking 
•liort  notice  of 


having  elapsed 
before  the  delivery 
of  paitlcuUrs,  the 


was  taken  in  the  cause,  a  year  having  elapsed  since  the  last. 

On  15th  February,  no  plea  having  been  pleaded,  judgment  was  signed. 

On  20th  February,  Williams,  J.  made  an  order  to  set  aside  this  judgment  Jjjj"^"^!'". 

standing  the  in- 
dulgence granted 
him,  Intitled  to  a 

-No  objection  can  be  taken  to  the  appear-  tern's  noUce  of 

any  further  pro- 
ceedings on  the  part  of  the  pluiotiff ;  and  the  plaintiff  having,  after  the  expiration  of  four  terms,  signed 
judgment  for  want  of  a  plea,  the  judgment  was  set  aside,  but  without  costs,  as  the  defendant  had  not 
appeared,  and  the  nominal  party  was  therefore  still  defendant  on  the  record. 


as  irregular,  with  costs. 

J.  Bayley  now  shewed  cause.- 


KOB. 
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King't  Bench,    ance  hy  Richards  on  the  present  occasion.    He  is  the  party  who  must  have 
^'^'^^'^        become  defendant  in  the  action,  and  the  judgment,  though  not  formally,  is 
~?*  virtually  against  him. 

Vbrnon  Then,  according  to  the  general  rule,  he  was  entitled  to  a  term's  iKitice. 

^^'^  There  are  only  two  exceptions  to  that  rule,  where  the  stay  has  been  by  in- 

junction or  by  request  (a).  The  circumstances  of  this  case  do  not  fall  within 
either  exception.  Nothing  has  been  done  by  Richards  to  waive  his  right  to 
notice ;  on  the  contrary,  he  expressly  retained  it  The  delay  which  has  been 
created  was  wholly  caused  by  the  plaintiff.— [Lord  Denman^  C.  J. — Can  you 
keep  your  order  for  costs  ?] — Richards  has  throughout  been  treated  as  the 
defendant. 

Whateley,  contr^. — The  conduct  of  Richards  has  been  such  as  to  bring 
tliis  case  within  the  second  exception.  The  application  for  particulars,  and 
the  obtaining  the  ten  days'  time,  amount  to  a  stay  of  proceedings  at  the 
request  of  the  defendant;  Richards  v.  Harris (b).  Besides,  the  only  ground 
for  the  rule  is  to  prevent  a  surprise  on  the  defendant  by  proceeding  in  an 
action  apparently  abandoned.  There  was  nothing  to  lead  Richards  to  suppose 
that  this  action  was  abandoned.  The  order  as  to  costs  is  clearly  bad  ;  Good' 
right  V.  Badtitle  (c).     The  only  person  before  the  Court  is  Richard  Roe. 

Lord  DfiNMAN,  C.  J. — Nothing  has  occurred  in  this  case  to  deprive  the 
tenant  of  his  right  to  a  term's  notice.  But  the  case  cited  determines  that  he 
is  not  entitled  to  costs. 

LiTTLEDALE,  J. — This  judgment  was  irregularly  signed.  Strictly  speak- 
ing, Richards  had  no  right  to  take  out  the  summons  for  particulars,  although 
it  was  perhaps  reasonable  that  he  should  be  allowed  to  have  them.  The 
order  for  particulars  having  been  obtained,  that  amounted  to  a  stay  of  pro- 
ceedings, and  it  was  by  the  plaintiff's  own  default  that  they  were  not  sooner 
delivered.  The  cause  of  the  delay  was  his.  However,  had  the  defendant 
accepted  them  without  a  protest,  that  would  have  amounted  to  a  waiver  of 
his  right.  But  here  nothing  seems  to  have  been  done  on  either  side  to  take 
the  case  out  of  the  general  rule.  With  regard  to  costs,  Richards  can  have 
no  right  to  them  until  he  has  appeared  in  the  cause. 

Patteson,  J.  concurred. 

Rule  absolute  to  set  aside  so  much  of  the  order  as  gave 
costs,  discharged  as  to  the  rest. 

(a)  Tidd's  Prac.  468.  (6)  3  East,  1.  (c)  2  W.  Bl.  763. 
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Doe  d.  Sheriff  and  others  v.  Coulthred  and  Baldrey.        ^^^^^ 

May  ^t9th. 

PJECTMENT  for  land  and  cottages  at  Clapton,  tried  before  Bolland,  B.     i*i«Jt  were  de- 

at  the  Summer  Assizes  1835,  for  Suffolk.     The  lessor  of  the  plaintiff  toTeii  abMiarelij 

was  the  heir-at-law  of  the  surviving  trustee  under  the  will  of  William  Daniel.  *"**  *"'^'**  ^* 

By  that  will  the  testator  devised  the  lands  in  question  to  trustees  to  sell  und»  to  i>e  held 

absolutely,  and  invest  the  proceeds  in  other  lands  to  be  held  by  them  in  trust  ^^  *****^*  JS^  ^"'n 

to  permit  William  Barker  Daniel  to  receive  the  rents  and  profits  during  his  to  receive  Uie 

life,  remainder  on  his  death  without  issue  to  Thomas  Daniel  in  fee.    The  dui?ng"bl  We^,^ 

trustees  did  not  sell,  but  permitted  W,  B,  Daniel  to  deal  with  the  lands  as  m«iuderover.' 

his  own,  and  he  was  stated  to  have  sold  them  as  lands  held  by  him  in  fee  to  dirDorfen!?ttt 

the  defendant  Coulthred.     W.  B,  Dantf /  died  without  issue  previous  to  the  permitudfF.fi.p. 

action  which  was  brought  on  behalf  of  the  heir  of  Thomas  Daniel.     At  the  renTInd  pixTfits 

trial  the  will  was  admitted.     The  lessor  for  the  plaintiff  proved  the  receipt  ^^«^i  his  life. 

of  rents  &c.  by  W.  B.  Daniel  from  a  tenant  named  Baker ^  who  occupied  brought  to  recover 

during  the  lifetime  of  the  testator,  and  up  to  the  period  of  his  own  death,  ^J*"  »»nd»  o» 

,.11.  1  «      1  i.    1       %»  . .  .         «        •         ,     **>•  <*•■'*»  of 

upon  which  his  grandson,   the  defendant  Baldrey^  came  m  under  a  lease  by  w.  b.  d.  by  the 

W.  B.  Daniel,  to  whom  he  also  paid  rent.    He  then  tendered  in  evidence  an  Jjj[J**(^*t^'" 

annuity  deed  from  W,  B.  Daniel  to  one  Walter^  wherein  Daniel  recited  his  after  proof  bj  them 

father's  will,  and  described  the  property  at  Clapton  as  land  directed  to  be  wwiriweiptof 

sold,  but  stated  that  it  was  not  sold,  and  that  he  received  the  rents  and  Ute  nnu  and 

profits  by  permission  of  the  trustees  under  the  will.     The  evidence  was  ^^BM^OMt  they 

objected  to,  but  admitted  by  the  learned  judge,  who  reserved  the  point,  might  also  give  in 

Verdict  for  the  plaintiff.     A  rule  nisi  was  subsequently  obtained  to  set  aside  ^Uj'deed  eae- 

the  verdict  for  the  plaintiff  and  enter  it  for  the  defendant,  or  to  a  enter  a  <i?**^  ^y  ^'  ^• 

'^  p.,  wherein 

nonsuit.  was  recited  the 

will,  and  tliat 
the  trustees  had 

Kelly  now  shewed  cause. — The  only  question  now  to  be  considered  is  the  not  sold  theiabds, 
admUsibi&ty,  not  the  conclusiveness,  of  this  evidence;  and  being  a  declaration  wMtoVe^pf'of ' 
of  W,  B.  Daniel,  it  must  be  held  to  be  admissible,  whether  the  defendants  the  renu  and 
claim  under  him  or  not.     If  they  do,  then  it  is  an  admission  by  the  party  ^Mioa^^of  ule 
interested  at  the  time  cutting  down  the  extent  of  the  title  under  which  the  trustees,  on  the 
defendants  claim,  and  therefore  is  clearly  admissible.     It  then  stands  upon  f^taUiedVdecia- 
precisely  the  same  footing  as  a  declaration  by  the  defendants  themselves,  nation  in  deroga, 
— [Lord  Denman,  C.  J. — In  the  case  of  Wootway  v.  Roe  {a),  the  declarations  rent  right  to  the 
of  a  person  who  at  the  time  of  making  them  had  the  same  interest  as  a  party  ^^' 
in  the  cause,  were  held  admissible,  though  he  was  still  alive,  and  might  have 
been  called.] ^On  the  other  hand^  if  the  defendants  do  not  claim  under 
W.  B.  Daniel,  the  evidence  is  then  admissible,  as  the  declaration  of  a  party 
being  then  and  having  long  been  in  apparent  possession  of  the  estate,  and 
himself  in  actual  receipt  of  the  rents  and  profits.    It  is  admissible  as  being 
against  his  interest,  for  the  effect  is  to  cut  down  his  interest  from  that  of  a 
tenancy  in  fee,  which  he  otherwise  would  be  presumed  to  have.     This  ground 
for  the  admission  of  evidence  of  such  character  has  long  been  established; 
HoUaway  v.  Rakes  (b).  Peaceable  v.  Watson{c),  Cordon  v.  Nicoll(d),  Doe  v. 
Petteit  {e) ;  and  it  is  not  because  some  one  else  may  since  have  got  pos- 

(a)  1  Ad.  &  El.  114.  {c)  4  Taunt.  16. 

(6)  Cited  by  BuWfr,  J.  in  Djpii  v.  Pi>rf#,  (d)  1  Bing.  N.  C.  430. 

2T.  R.  53.  (e)  6  B.  6c  A.  223. 
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King't  BenOi. 


Dob 

d. 

Shbsiff 

and  others 

V, 
COULTHRBO 

and  BDoiher. 


session  of  the  property  that  such  evidence  is  to  be  excluded.  Were  that  so^ 
any  wrong-doer  might  by  his  own  wrongful  act  shut  out  the  only  evidence 
of  his  want  of  title. 

Storks,  Serjt.,  and  Gunning,  contra. — There  was  no  proof  at  the  trial  that 
Coulihred  did  claim  under  fV.  B.  Daniel,  therefore  the  first  ground  of  the 
argument  is  not  applicable.  In  Outram  v.  Mortxvood  (a),  Lord  Kenyan  ob- 
serves, what  a  man  does  in  his  closet  ought  not  to  affect  the  right  of  third 
parties.  Here  it  is  contended,  that  such  an  act  is  to  affect  the  right  of  third 
parties,  and  that  too  when  the  act  done  is  not  against  interest ;  because, 
secondly,  the  statement  in  the  annuity-deed  was  certainly  not  a  declaration 
against  interest.  On  the  contrary,  it  went  to  enlarge  rather  than  cut  down 
the  interest  of  the  party  making  it.  By  the  will,  W.  B,  Daniel  had  no  tide 
whatever  to  any  lands  at  Clapton ;  they  were  vested  in  trustees  to  sell 
absolutely.  The  law  would  rather  presume  that  the  trustees  had  sold. 
Doe  V.  Pettett  does  not  apply;  there  the  declarations  were  unequivo- 
cally against  interest. — \_Patteson,  J. — Taken  as  opposed  to  the  receipt  of 
rents  and  profits,  the  declaration  must  certainly  be  considered  as  against 
interest.] — It  will  rather  be  supposed  here  that  the  declaration  applies  to 
other  lands  in  Clapton  than  those  the  subject  of  this  action,  especiaUy  as 
W,  B.  Daniel  had  never  any  legal  title  to  those  mentioned  in  the  will.  At 
all  events,  the  identity  of  interest  here  was  not  clearly  established,  and  it  was 
on  the  ground  of  identity  of  interest  only  that  Woolway  v.  Roe  was  decided. 

Cur,  adv,  vult. 


Lord  Demman,  C.  J.,  on  a  subsequent  day,  afler  stating  the  facts  of  the 
case,  delivered  judgment. — A  rule  nisi  for  a  new  trial  was  granted  on  the 
question,  whether  certain  evidence  was  admissible,  namely,  a  deed  executed  by 
IF,  B,  Daniel,  for  the  purpose  of  raising  a  sum  of  money,  to  be  secured  by 
annuity  on  these  premises,  in  which  deed  the  will  itself  was  recited :  and  it 
was  also  recited,  that  the  trustees  had  not  sold  the  property,  and  that  IF.  B, 
Daniel  was  in  receipt  of  the  rents  and  profits  by  permission  of  the  trustees. 
The  learned  judge  admitted  the  evidence.  We  think  he  was  right,  on  the 
principle  that  W,  B,  Daniel  being  once  shewn  to  be  in  receipt  of  the  rents 
and  profits,  this  declaration  in  the  deed,  that  he  held  under  and  by  per- 
mission of  the  ancestor  of  the  lessor  of  the  plaintiffs,  was  in  derogation  of  his 
own  apparent  right  to  be  considered  as  the  owner  in  fee.  We  cannot  look  at 
the  equitable  relation  in  which  the  parties  stood  to  each  other.  The  sole 
question  is,  in  whom  the  legal  estate  resides.  We  think  the  admission  of  the 
person  in  receipt  of  the  rent  that  he  held  under  another,  whether  as  tenant 
by  sufferance,  or  as  receiver  of  the  rents,  is  undoubtedly  evidence  that  he 
himself  is  not  the  owner  of  the  legal  estate.  Then  there  is  proof  here  aliunde 
that  the  lessor  of  the  plaintiff  had  the  legal  estate  under  fV,  B,  DameVi  will, 
and  it  is  also  proved  that  the  grandfather  of  one  of  the  defendants  was  in 
possession  in  the  lifetime  of  the  testator. 

Rule  discharged. 

(a)  6T.  R.  121. 
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Kifig*i  Btmeh. 

Lane.  Gent,  one  &c.,  v.  Glennie.  ^-"^^^ 

May  ^Oth. 
A  SSUMPSIT  for  business  done  as  an  attorney.    Plea,  non  assunopsit.    At     To  anactioa 

the  trial  before  Lord  Denman,  C.  J.  at  the  sittings  after  Michaelmas  term,  Ij^n"ltwie/"* 
1835,  an  objection  was  taken  to  the  bill,  which  had  been  delivered  a  month  the  defence  that 
before  action  brought,  because  it  did  not  specify  the  name  of  the  Court  in  has  teen  deii-*^ 
which  the  business  had  been  done.     Verdict  for  the  plaintiff,  with  leave  to  "^^^^  "»"•'  *>• 

^1       J    ^      ,  .  apeciallj  pleaded. 

the  defendant  to  move  to  enter  a  nonsuit.  qmiw,  whether 

it  is  necessary  for 

Mansclf  in  the  ensuing  term,  obtained  a  rule  accordingly,  and  cited  Lester  dfy  tiie  court  in 
y.  Lazarus  ^a).  Ti'tliVr"- 


has  been  done. 


Crowder  now  shewed  cause. — This  objection,  supposing  it  to  be  valid,  is 
not  open  to  the  defendant  under  the  plea  of  the  general  issue.  This  has 
been  expressly  decided  by  Parke^  B.  in  Moore  v.  Dent  (6),  and  in  Becke  v. 
Mordaunt  (c)  the  Court  appeared  to  be  of  the  same  opinion. — [Ptf//f«on,  J. 
referred  also  to  the  case  oi Holmes  v.  Grant  {d  ).] 

Ball  and  Mansel,  contr^. — The  words  in  the  statute  (e)  relative  to  attornies 
are  analogous  to  those  in  the  Apothecaries'  Act,  and  the  same  effect  must 
attend  upon  both.  In  Morgan  v.  Ruddock  {/)  it  was  held,  that  under  the 
plea  of  non  assumpsit  it  might  be  objected  that  the  plaintiff  was  precluded 
under  the  statute  55  Geo.  3,  c.  194,  from  recovering.  It  appears  also  from 
the  report  of  Becke  v.  Mordaunt,  in  4  Dowling's  P.  C.  (g),  that  Parke,  J.  did 
not  approve  of  the  ruling  by  Patteson,  J.  in  Moore  v.  Dent,  No  promise  by 
the  defendant  can  be  inferred  until  af^er  the  delivery  of  a  bill,  pursuant  to 
the  statute.  It  is  therefore  open  to  him  to  urge  the  non-delivery  as  a  defence 
under  the  plea  of  non  assumpsit. 

Lord  Denman,  C.  J. — It  seems  to  have  been  repeatedly  decided  that  this 
defence  must  be  specially  pleaded.  Those  decisions  have  never  been  over- 
ruled, and  we  are  not  disposed  to  disturb  them.  Very  great  convenience 
results  from  requiring  the  grounds  of  the  defence  to  be  put  upon  the  record. 

LiTTLEDALE,  J. — The  difference  between  the  positions  of  attornies  and 
apothecaries  is  this  :  as  to  attornies,  they  are  competent  to  make  a  contract, 
but  are  disabled  from  recovering  upon  it  if  it  appear  that  they  have  not  com- 
plied with  the  provisions  of  the  statute.  But,  as  to  apothecaries^  the  legis- 
lature deprives  them  of  all  capacity  to  make  a  contract  unless  duly  qualified. 

Patteson,  J. — ^The  case  of  Morgan  v.  Ruddock  was  decided  simply  on  the 
words  of  the  statute,  which  provide  that  an  attorney  shall  not  recover  unless 
he  shall  prove  on  the  trial  that  he  was  duly  qualified.  It  is  impossible,  there- 
fore, without  repealing  the  statute,  to  hold  him  entitled  to  recover  unless  he 
does  give  such  proof. 

Rule  discharged. 

(a)  2  C.  M.  &  R.  665.  (0  22  G.  3,  c.  23. 

(6)  1  M.  &  R.  462.  (/)  4  Dowl.  P.  C.  311. 

(0  2  fiiog.  N.  C.  140;  S.  C.  1  Hodges,  (g)  4  Dowl.  P.  C.  112,  and  see  the  note 

196.  to  5.  C.  in  1  Hodges,  196. 

(d)  1  Gale,  59. 
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King't  Bench, 

^^>^^  Eckstein  and  another  v.  Reynolds. 

May  90. 

1.  Whether  or  JJEBT  for  goods  Sold.     Plea,  nunquam  indebitatus,  except  as  to  8/.,  as  to 
are  Bmbigaoat  which  a  tender.     The  cause  was  tried  before  Lord  Denman^  C.  J.  at  the 

AowoDtto  a  ten.  gittinffs  after  Michaelmas  term,  1835.    A  witness  who  was  called  to  prove  the 

forthe  jurj  to  tender  stated,  that  he  went  to  one  of  the  plaintiffs  and  said  to  him,  '*  I  call  to 

**'£™i"tender  *®^  y®"  ^^  ^  tender  you  8/.  in  settlementofiSeiriioWs  bill."   It  was  objected 

jon  8/.  io  settle,  that  this  was  Only  a  conditional  offer,  and  therefore  did  not  amount  to  a  legal 

S/swhotede^"***  tender.     The  learned  judge  left  it  to  the  jury  to  say  whether  it  waa  condi- 

nund  being  for  s  tional  or  not.     Vcrdict  for  the  defendant. 

ftfester  smoank. 
The  Coart  held 

thst  these  words  ThesigcT  having  obtained  a  rule  nisi  for  a  new  trial,  ou  the  ground  that  the 
aodrefosedto  qucstiou  was  not  ouc  for  the  jury  to  decide  ;  that  the  offer  was  conditional, 
distofb  •  finding    ^qJ  j],at  the  Icamcd  judge  ought  therefore  to  have  directed  the  jury  to  con- 

bjthejury.ihst       .,..,.,  :^      ?  ®  ''      ^ 

they  unouuted  to  sidcr  It  as  au  mvalid  tender; 

an  absolnte 
tender. 

R.  Alexander  (with  whom  was  C  Jonei)  now  shewed  cause.  No  doubt  where 
an  offer  to  pay  money  is  clogged  with  a  condition,  it  does  not  amount  to  a 
tender.  The  only  question  in  this  case  is,  whether  the  offer  proved  was  con- 
ditional or  not.  Now  the  words  used  were  ambiguous,  and  may  have  meant 
simply  "  I  tender  you  8/.  on  behalf  of  Reynolds.^*  And  where  words  used  in 
mercantile  transactions  are  susceptible  of  different  meanings,  it  is  for  the  jury 
exclusively  to  determine  which  meaning  shall  attach ;  Clayton  v.  Gregum  (a). 
Bold  V.  Ramer  (b).  There  are  some  cases  which  at  first  sight  may  appear 
unfavourable  to  the  defendant ;  Evans  v.  Judkins  (c),  Strong  v.  Harvey  (cQ* 
Mitchell  V,  Ring  (e).  But  in  all  these  the  language  used  was  unequivocal, 
and  the  plaintiff*  was  required  to  accept  the  sum  offered  in  discharge  of  the 
whole  amount  claimed.    (He  was  then  stopped  by  the  Court.) 

C.  R,  Turner,  contr^.  The  rule  of  law  with  regard  to  tender  is,  that  the 
offer  must  be  unconditional,  without  any  terwi  ;  the  offer  should  be  so  made 
that  if  the  plaintiff*  accepts,  it  is  still  open  to  him  to  say,  that  more  is  due; 
Peacock  v.  Dicker8on(f\  Cheniinant  v.  Thornton  (g).  It  cannot  be  contended 
that  if  the  plaintiff*  had  taken  the  8/.  "  in  settlement  of  ReynoldM^s  bill,"  it 
would  still  have  been  open  to  him  to  bring  an  action  for  the  amount.  The 
same  phrase  was  used  in  Mitchell  v.  Ring  '*  as  a  settlement,"  and  the  tender 
was  held  to  be  bad.  Where  the  words  are  plain  and  clear,  as  they  are  here, 
there  is  no  question  for  the  jury ;  indeed  it  does  not  appear  from  any  of  the 
authorities  that  the  words  used  have  ever  been  referred  to  the  jury  to  decide 
whether  they  amount  to  a  valid  tender  or  not.  In  ftnch  v.  Brook  {h)  the  jury 
found  a  special  verdict,  and  the  Court  there  decided  that  no  tender  had  been 
made. 

Lord  Denmak,  C.  J. — Suppose  the  order  of  the  words  used  had  been  re- 
versed, and  the  witness  had  said^  "  I  call  to  settle  Reynolds  %  bill,  and  I  tender 

(o)  4  Nev.  &  Man.  602.  (e)  6  C.  «t  P.  237. 

(6)  1  M.&  W.  343.  (/;  2  C.  &  P.51  n. 

(c)  4  Camp.  166.  {r)  2  C.  &  P.  60. 

{d)  3  BiDg.  304.  {h)  I  fiiog.  N.C.  263. 
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you  8/."    That  certainly  would  have  been  a  valid  tender.    The  relative  King's  Bench. 

position  of  the  words  cannot  alter  the  effect  of  them.     In  the  cases  cited  for  s^/^/ 

the  plaintiff,  the  offer  was  only  made  on  condition  that  the  party  would  re-  Eckstein 

lease  the  whole  of  his  demand.    The  circumstances  are  very  different  here,  «. 

and  since  the  meaning  of  the  words  was  certainly  ambiguous,  I  think  it  was  Reynolds. 
properly  left  to  the  jury  to  determine  it. 

LiTTLEDALE,  J. — I  caunot  bring  myself  to  think  that  it  is  the  province  of 
the  judge  in  all  cases  to  decide  whether  words  used  are  to  be  understood 
conditionally  or  not.  In  some  they  may  be  so  clear  that  he  may  properly 
tell  the  jury  no  doubt  exists  about  dieir  meaning.  But  where  they  are  am- 
biguous, as  here,  I  think  that  the  jury  ought  themselves  to  decide. 

Patteson,  J.,  concurred. 

Rule  discharged. 


Brearlet,  surviving  Assignee  of  Jay  t;.  Andrew. 


June  1. 


A  SSUMPSIT.     The  first  count  of  the  declaration  stated,  that  theretofore  ^  . 

■^^  ii/*ri  11  •  011*1  •111   D«ciar«tion  on  a 

and  before  Jay  became  a  bankrupt,  to  wit,  on  &c.,  defendant  was  indebted  proiaite  by  a 
to  Jay  in  200/.  for  money  had  and  received  to  the  use  of  Jay;  that  before  »>«nk'upt  to  pay  • 

.,  .1./^  -J  •  o  creditor  in  full,  m 

makmg  the  promise  thereinafter  next  mentioned,  to  wit,  on  &c.,  a  commission  considention  ot 
of  bankruptcy  was  issued  against  defendant,  and  thereupon  defendant,  to  wit,  debt*I?^w  Ijw 
on  &c.,  in  consideration  of  the  premises,  and  that  Jay  would  prove  said  debt  commiBsiou,  held 
of  200/.  against  defendant's  estate  under  his  bankruptcy,  defendant  promised  ^*ts^  onudg'^  ^" 
Jay  to  pay  him  the  said  sum  of  200/.  after  the  delay  of  a  few  months.    Aver-  m^nt. 
ment,  that  although  five  years  had  elapsed  since  the  promise,  and  although 
Jay  did  afterwards  prove  said  debt  of  200/.  under  defendant's  commission, 
defendant  had  not  paid  the  200/. 

Plea.  Non  assumpsit. 

At  the  trial  before  Patteson^  J.  at  the  London  sittings  afVer  Michaelmas 
term,  1835,  the  plaintiff  having  obtained  a  verdict,  ff^.  H.  IVatsoHt  in  the  fol- 
lowing term,  obtained  a  rule  nisi  for  arresting  the  judgment. 

Sir  jP.  Pollock  (with  whom  was  Hoggins)  now  shewed  cause.  The  objec- 
tion to  the  declaration  is,  that  it  does  not  state  any  consideration  for  the  de- 
fendant's promise ;  but,  after  verdict,  many  circumstances  may  be  suggested, 
under  which  the  promise  would  be  supported  by  a  good  consideration.  Sup- 
pose the  defendant  had  fraudulently  obtained  money  from  tlie  plaintiff,  the 
plaintiff  might  recover  it  back  either  in  trover  or  assumpsit ;  Abbott  v. 
Barry  {a)  ;  and  if,  on  the  application  of  the  defendant,  he  waived  tort,  and 
consented  to  prove,  as  a  debt  under  the  commission,  the  amount  so  obtained 
from  him,  that  would  be  a  good  consideration  for  defendant's  promise.  The 
circumstances  under  which  defendant  obtained  the  money  may  amount  even 
to  misdemeanor ;  still  his  promise,  in  consideration  of  the  plaintiff  not  prose- 
cuting him,  might  be  sustained.     Such  a  promise  would  not  be  void  on  the 

(«)  5  Moore,  98. 
VOL.  III.  I  I 
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Brearlsy 

V. 

Andrew. 
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score  of  public  policy,  for  all  misdemeanors,  whether  they  consist  in  not 
serving  an  office,  in  not  repairing  a  road,  or  in  any  graver  matter,  may  alike 
be  compounded.  In  Gilmour  v.  King{a),  where  a  stranger  agreed  to  become 
assignee  of  a  bankrupt's  estate,  on  receiving  an  indemnity  against  costs,  an 
agreement  by  the  petitioning  creditor,  who  was  also  solicitor  to  the  com- 
mission, to  give  such  an  indemnity,  was  held  good.  Many  other  cases  may 
be  supposed  in  order  to  uphold  the  declaration  after  verdict. 

W,  H.  Watson,  contrti,  was  not  heard. 

Lord  Denman,  C.  J.  (after  stating  the  agreement.)— The  mere  statement 
of  the  defendant's  premise  shews  it  to  be  invalid.  The  declaration  cannot  be 
supported  except  by  the  supposition  of  a  number  of  facts,  of  which  there  is 
no  trace  in  the  record. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  This  is  an  unqualified  pro- 
mise by  a  bankrupt  to  pay  one  of  his  creditors  in  full. 

Patteson,  J. — It  is  not  necessary  to  say  whether  the  declaration  would 
be  good,  if  it  stated  the  facts  which  have  been  suggested  at  the  bar ;  it  is 
enough  to  say,  that  they  are  not  stated,  nor  any  other  facts  constituting  a 
legal  agreement. 

Rule  absolute  to  arrest  the  judgment  (6). 


(a)  I  C.  &  M.  612. 

(6)  WiUiami,  J.  sat  in  the  Bail  Court  for 


CoUrldgtt  J.,  who  was  absent  from  illness. 


Junt  1. 

In  anMtionon 
ft  bBoker's  cheque, 
to  which  the  de> 
feudaut  pleaded 
that  he  did  not 
make  the  cheque 
modo  et  forma, 
the  lustrumenC, 
which  was  ud> 
Btainiied,  waa 
proved  by  the 
plaintiff  and  read 
without  objectloo. 
The  defendant 
then  tendered 
evidence  that  the 
cheque  waa  post 
dated,  and  there- 
fore inadmisitble 
in  evidence  for 
wantofaatampv— 
n*l4,  1.  As  the 
cheque  was  un* 
objectionable  on 
the  face  of  it,  that 
the  defendant  was 
not  prrclttded, 
after  it  had  been 
read,  firom  objer^ 
ing  to  it  as  inad- 
missible in  evi- 
dence. 

8.  That  Uie  want 


Field  v.  Woods. 

A  SSUMPSIT  on  a  banker's  cheque  drawn  by  defendant  on  the  12th  June, 
1835. 

Plea,  that  the  defendant  did  not  draw  the  said  cheque  modo  et  formd. 

At  the  trial  before  Williams^  J.  at  the  London  sittings  after  Hilary  term, 
1836,  the  defendant's  counsel,  after  the  cheque  had  been  put  in  and  read, 
stated  that  he  was  prepared  to  prove  that  the  cheque  was  post-dated,  and 
contended  that  it  was  therefore  inadmissible  in  evidence,  for  want  of  a  stamp. 
The  learned  judge,  conceiving  that  such  a  defence  ought  to  have  been  raised 
by  the  pleadings,  directed  a  verdict  for  the  plaintiff.  Payne^  the  following 
term,  having  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  mis- 
direction, 

Channell  now  shewed  cause.  The  want  of  a  proper  stamp  has  not  the 
same  effect  upon  all  instruments.  Some  of  them  it  makes  void,  as  inden* 
tures  of  apprenticeship,  in  which  the  consideration  is  not  truly  set  forth ;  others 
it  merely  makes  inadmissible  in  evidence.  The  cheque  in  question  was  cer- 
tainly not  void  for  want  of  stamp,  and  was  properly  allowed  to  be  read  in 
evidence.  The  55  Geo,  3,  c,  184,  does  not  incorporate  the  provisions  of  31 
Geo.  3,  c.  25,  s.  1 9,  rendering  bills  or  drafts,  which  are  not  duly  stamped, 
inadmissible  in  evidence;  but  simply  imposes  in  ss.  11,  12  &  13,  penalties 
upon  the  issuing  such  instruments  either  not  duly  stamped  or  post  dated, 

of  itaoap  need  not  be  specially  pleaded. 
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without  either  avoiding  them  or  affecting  them  as  instruments  of  evidence ;    KingU  B«nc&. 
Jlienv,  Ke€ves(a)  and  Whitxoell  v.  Bennett  (b)  may  be  cited  to  shew  this        «-»^>r^ 
cheque  was  void  ;  but   Up^tone  v.  Marchant  (c)  and  IViUiams  v.  Jarreit  {d)         Field 
decide  that  the  date  given  on  the  face  of  bills  is  to  be  taken  as  their  real       Woom. 
date.     The  cheque  was  to  be  taken  on  the  same  principle  to  be  dated  truly, 
and  consequently  was  properly  received  at  the  trial. 

But  the  objection,  even  if  tenable,  was  not  made  until  after  the  instrument 
had  actually  been  read,  and  was  therefore  too  late.  The  evidence  had  been 
received  without  objection  and  could  not  be  expunged. 

Lastly.  The  defence  should  have  been  specially  pleaded :  it  has  the  effect, 
not  of  denying  the  contract  declared  upon,  but  of  avoiding  it  by  extrinsic 
matter.  A  new  and  independent  fact  was  sought  to  be  introduced  at  the 
trial^a  fact  not,  like  the  insufficiency  of  a  stamp  to  a  bill,  apparent  upon  the 
instrument  when  produced,  but  a  fact  requiring  evidence,  unconnected  with 
the  issue,  to  establish  it. — \Patteioni  J. — If  the  objection  might  be  taken  to  a 
bill  of  exchange,  it  might  equally  be  taken  to  a  post  dated  cheque,  for  if  post 
dated,  it  is  no  cheque  at  all,  but  a  bill  of  exchange,  and  should  have  been 
declared  upon  accordingly.] — The  defence,  if  good,  was  to  shew  the  instru- 
ment was  tainted  with  illegality,  and  is  instanced  in  the  new  rules  as  one  of 
the  defences  which  must  be  specially  pleaded. 

Payne,  contra.  The  want  of  stamp  was  not  any  defence  at  all,  but  an  in- 
firmity in  the  title  of  the  plaintiff  himself;  it  could  not  therefore  have  been 
pleaded,  and  M*Dowall  v.  Ly$ter  {e)  and  Daxown  v,  M* Donald  {f)f  are  ex- 
press decisions  on  this  point.  The  31  Geo,  S,  c.  25,  s.  19,  does  not  make 
void  such  a  cheque,  it  merely  says  that  it  shall  not  be  received  in  evidence. 
How  could  this  be  pleaded  ? 

With  respect  to  the  time  of  taking  the  objection,  Jones  v.  Fort  (g)  is  an 
authority  that  evidence  improperly  received  may  be  struck  out  at  any  time, 
and  that  the  party  objecting  to  it  will  not  even  be  allowed  to  interpose  in 
the  first  instance. 

In  WUliatM  v.  Jarrett  there  was  a  stamp  upon  the  instrument,  although  it 
was  insufficient.  This  case  is  the  same  in  principle  with  Allen  v.  Keeves  and 
Whitwell  V.  Bennett,  where  the  instruments  had  no  stamp  at  all. 

Lord  Dbnman,  C.  J. — The  case  of  Dawson  v.  McDonald  was  not  decided 
when  this  case  was  tried,  or  my  brother  Williams  would  have  received  the 
evidence  offered  by  the  defendant.  That  case  is  not  distinguishable  from  the 
present.  Here  is  a  contract  good  on  the  face  of  it,  but  shewn  by  extrinsic 
evidence  to  require  a  stamp.  The  only  effect  of  that  is,  as  observed  by  Parke, 
B.  in  Dawson  v.  McDonald,  "  That  the  instrument  cannot  be  given  in  evidence. 
Allowing  such  pleas  as  this,"  he  adds,  "  only  raises  doubts  at  the  bar  where 
none  really  exist."  In  that  case  the  Court  refused  to  allow  defendant  to 
plead  that  the  instrument  was  not  properly  stamped. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  language  of  55  Geo,  3, 
c.  184,  is  quite  comprehensive  enough  to  embody  the  provisions  of  31  Geo.  3, 
c.  25,  s.  19,  as  to  the  inadmissibility  of  bills  of  exchange  in  evidence,  unlesa 

(a)  1  East.  435.  (O  2  M.  &  W.  62. 

(6)  3  Bos.  &  Pul.  669.  (/  )  2  M.  &  W.  26. 

(c)  2  B.  &  C.  11.  (g)  Moo.  &  Mai.  196. 

{d)  6  B.  &  Ad.  32. 

Il2 
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KingU  Bench, 

FXXLD 
V. 

Woods. 


they  are  properly  stamped.  This  iastrument  did  not  come  within  the  exemp- 
tion from  the  stamp  duties  upon  bills  of  exchange  enumerated  in  the  schedule 
of  the  latter  act,  because  although  a  *'  draft  or  order**  in  form,  it  did  not  *'  bear 
date  on  or  before  the  day/*  on  which  it  was  issued.  Not  being  then  within 
the  exemptions,  it  was  within  the  enacting  part  of  the  schedule,  relative  to 
bills  of  exchange,  and  so,  according  to  section  1 9  of  the  former  act,  was  in- 
admissible in  evidence  for  want  of  a  stamp.  But  it  is  said,  that  as  the  instru- 
ment had  in  point  of  fact  been  read  in  evidence,  without  objection,  that  the 
evidence  could  not  afterwards  be  expunged.  That  is  the  rule  with  respect  to 
instruments  on  the  face  of  which  the  objection  is  apparent,  but  it  is  otherwise 
where  the  objection  can  only  be  raised  by  extrinsic  evidence,  as  was  the  case 
with  the  cheque  in  question.  It  appeared  to  be  receivable  until  the  defence 
was  entered  upon  and  disclosed  new  facts,  which  shewed  that  it  was  not 
receivable.  As  to  the  necessity  of  pleading  specially  the  want  of  stamp,  the 
recent  decision  in  the  Court  of  Exchequer  is  in  point  and  quite  conclusive. 

Patteson,  J. — The  55  Geo.  d,  c.  184,  appears  to  me  to  incorporate  31 
Geo,  d,  c.  25,  s.  19,  which  says,  that  instruments  not  duly  stamped  shall  not 
be  *'  admitted*'  to  be  "  available  in  law  or  equity.'*  Now  although  the  in- 
strument in  question  had  been  read,  it  was  merely  prim4  facie  in  evidence, 
not  actually  so ;  and  the  extrinsic  proof  of  its  having  been  issued  before  the 
time  of  its  date  rendered  it  inadmissible.  The  enacting  part  of  the  sche- 
dule to  55  Geo,  3,  comprises  all  bills  of  exchange ;  but  drafls  or  orders 
dated  on  or  before  the  time  of  their  issuing  fall  within  the  exemption  after- 
wards given.  Now  the  circumstance  that  this  cheque  was  issued  before 
the  time  of  its  date,  and  that  consequently  it  did  not  come  within  the  ex- 
emption of  the  schedule,  could  not  appear  on  the  face  of  the  instrument  so 
as  to  exclude  it  from  being  read  in  the  first  instance.  But  that  circum- 
stance was  made  to  appear  by  extrinsic  evidence,  and  the  ordinary  pre- 
sumption was  thereby  rebutted,  that  the  date,  which  an  instrument  pur- 
ports to  bear,  is  the  real  date.  Was  it  then  required  by  the  new  rules  of 
pleading  that  the  want  of  stamp  should  be  specially  pleaded?  Clearly 
not.  The  objection  did  not  in  any  way  avoid  the  effect  of  the  instrument 
by  way  of  defence,  but  merely  excluded  it  as  a  means  of  proof..  The  case 
in  the  Exchequer  is  a  direct  authority. 


Williams,  J.,  concurred. 


Rule  absolute. 


Doe  (L  Winder  and  Mary  his  Wife  v.  Lawes. 


The  following     J^JECTMENT  for  the  undivided  third  part  of  certain  copyhold  lands 
words iu«  will,"!  within  the  manor  of  Ham,  in  the  county  of  Surrey,  tried  before  Lord 

giv«, aemba aud  I  J  J' 

bequeatli  all  my  copjhold  in  H.'*— H#M,  in  their  ordinary  nieaoing  to  b«  descriptive  only,  and  that 
as  the  whole  will  did  not  raise  a  mectumrg  inference  that  tliey  were  used  in  anoUier  meaning,  they  passed 
an  estate  for  life  only. 

2.  His  want  of  admitUnce  does  not  prevent  the  heir  at  law  from  devising  his  reversion  expecUnt  on  a 
life  estate,  whether  tlie  tenant  for  life  has  been  admitted  or  has  not. 

3.  Tlie  admittance  of  devisee  for  life  is  tlie  admittance  of  the  reversioner  also,  and  has  relation  twcV  to 
the  period  when  the  devise  rame  into  operation,  i.  e.  tlie  death  of  the  surrenderor. 

4.  A  devise  of  the  reversion  to  a  tenant  for  life  merges  the  life  esUte,  and  upon  the  vesting  of  the  rever- 
sion the  admittance  of  the  tenant  for  life  is  therefore  spent,  and  a  new  admittance  is  necessary. 

5.  AdmitUnce  enures  according  to  the  title,  whatever  the  form  of  admittance  may  be,  therefore  admit- 
tance  of  customary  coheirs  enures  according  to  their  title  ms  coheirs,  even  although  they  professed  to  be 
admitted  as  devisees. 


TRINITY  TERM,  1837. 

Denman,  C.  J.,  at  the  Spring  assizes  for  that  county  in  1835.  Verdict  for 
the  plaintiff^  subject  to  the  opinion  of  the  Court  upon  a  case,  from  which  it 
appeared, 

That  in  1804,  Phiiip  Cawston  the  elder,  having  been  admitted  to  the  lands 
in  question,  surrendered  them  to  the  use  of  his  will,  and  in  1811  died, 
leaving  his  widow  and  his  son,  Philip  Cawston,  the  younger,  surviving. 

llie  material  part  of  his  will  was  as  follows.  The  will  and  both  the  codi- 
cils were  in  the  testator's  own  handwriting  : — <'  1  give  and  bequeath  to  Sarah, 
my  dearly  beloved  wife,  my  freehold  in  Hertfordshire,  and  estate  in  Petty 
France,  Westminster ;  all  my  right  and  title  to  the  Robin  Hood  premises  in 
Kingston  Bottom,  in  tlie  parish  of  Ham,  in  the  county  of  Surrey;  and  all  my 
household  furniture,  together  with  my  clothes  and  debts,  and  my  plate  and 
stock  in  trade,  whom  I  likewise  constitute,  make  and  ordain  the  sole  execu- 
trix of  this  my  last  will  and  testament,  by  her  freely  to  be  possessed  and 
enjoyed  during  her  life,  and  at  her  demise  my  children  to  have  equal  share. 
If  my  loving  children  die  before  their  mother,  Sarah  Camston^  she  is  at  her 
free  will  to  give  and  bequeath  the  aforesaid  property  to  home  (a)  she  please  (a). 
And  I  do  hereby  utterly  disallow,  revoke  and  disannul  all  and  every  other 
former  testament,  will,  &c.,  and  no  other  to  be  my  last  will  and  testament. 
Dated  29  September,  1791.  P.  Cawston"  (l.  s.) 

*'  N.B.  I  likewise  give,  demise  and  bequeath  to  Sarah,  my  dearly  beloved 
wife,  all  monies  in  the  hands  of  Biddulph,  Cox  &  Ridge,  bankers,  Charing- 
Cross,  and  money  that  may  at  any  time  be  put  into  the  Bank  of  England,  or 
lodged  elsewhere.     October  28,  1799.  P.  Cawsion.** 

**  I  likewise  give,  demise  and  bequeath  to  Sarah  Catosfon,  my  dearly  be- 
loved wife,  all  my  copyhold  in  the  hamlet  of  Ham,  in  the  parish  of  Kingston, 
in  the  county  of  Surrey ;  and  likewise  all  monies  lent  out  upon  mortgage, 
bonds,  or  notes  of  hand.  P.  Caxoiton,  Dated  this  20th  day  of  September, 
1805." 

14  June,  1811.  The  will  and  codicils  were  proved  by  the  widow,  and  in 
1812,  at  a  manor  court,  the  homage  presented  the  death  of  Philip  Cawston 
the  elder,  and  at  the  same  court  his  widow  was  admitted  to  hold  the  lands 
&c.  according  to  the  will  of  her  late  husband,  at  the  will  of  the  lord  &c. 

Philip  Cawston  the  younger  was  never  admitted  as  tenant  in  reversion  or 
otherwise  to  the  lands  in  question,  nor  were  they  surrendered  to  the  use  of 
his  will,  which  was  dated  18th  March,  1811,  and  was  as  follows  : — 

**  I  do  constitute  and  appoint  my  beloved  mother,  Sarah  Cawston,  whole 
and  sole  executrix  to  this  my  will,  and  further  I  do  hereby  bequeath 
and  give  unto  my  said  mother  and  executrix  all  and  singular  my  whole  and 
sole  property  I  may  die  possessed  of,  or  having  right  or  title  to  in  money, 
goods,  clothes,  leasehold,  copyhold  or  freehold^  bank  stock,  annuities,  mort- 
gages, bonds,  notes,  or  any  hereditary  property  I  may  either  die  possessed 
of,  or  have  any  legal  claim  or  expectation  to  the  same.  As  witness  my  hand 
and  seal  this  18th  day  of  March,  in  the  year  of  our  Lord  1811.  Philip 
Cawston"  (l.  s.) 

Sarah  Cawston  was  not  admitted  under  this  will,  nor  did  she  prove  it. 

In  1 824  she  made  her  will,  whereof  Samuel  Baxter  and  George  Smallbones 
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King*s  Bench,    were  executors,  and  devised  all  her  estates,  freehold  and  copyhold,  to  Samuel 
Holden,  Daniel  Cork  and  Samuel  Baxter, 

In  1825  she  died,  and  at  a  manor  court  held  in  1826  her  three  devisees 
produced  the  letters  of  administration  with  the  will  annexed  of  Philip  Ca»' 
ston  the  younger,  paid  the  fine  upon  his  neglected  admission,  and  were  seve- 
rally admitted  to  an  undivided  third  of  the  copyholds  in  question. 

The  7th  rule  of  customs  of  the  manor,  which  alone  applies  to  the  present 
case,  is  as  follows: — 

VII.  **  The  seventh  part  of  our  customs  is,  that  if  any  tenant  which  holdeth 
land  of  our  sovereign  lord  the  king,  do  sue  it  out  of  the  said  court  without 
license  of  the  lord  of  the  soil,  he  is  to  forfeit  all  his  copyhold  which  he  hatb 
lying  within  the  lordship,  except  it  be  brought  out  by  the  commandment  of 
the  king  or  his  most  honorable  counsel ;  and  furthermore,  whether  he  came 
to  it  by  inheritance  or  by  purchase,  and  so  holding  it  to  him,  his  heirs  or 
assigns,  and  so  at  the  hour  of  his  death  deliver  and  surrender  to  his  next 
heir ;  and  if  so  be  that  after  the  death  of  any  such  tenant  the  heir  doth  give, 
set  or  lay  to  mortgage  any  copyhold  land  lying  within  any  of  the  said  lord- 
ships before  the  said  heir  be  admitted  and  hath  paid  his  fine  according  to 
the  custom  and  manor  of  the  said  lordships,  that  their  sale,  grant,  surrender 
or  mortgage  made  by  the  same  heir  shall  stand  clearly  void  and  of  none  ' 
effect  by  our  customs." 

Majy  Winder,  the  lessor  of  the  plaintiff,  is  one  of  three  sisters  of  Philip 
Cawston  the  elder,  and  claims  an  undivided  third  part  of  the  lands  in  ques- 
tion as  coheiress  of  Philip  Cawston  the  younger,  by  descent. 

Daniel  Cork  and  Samuel  Butler,  two  of  the  devisees  under  whom  the  de- 
fendant claims,  are  the  nephews  and  customary  coheirs  of  Sarah  Caroiton. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  be  en- 
titled to  recover.  If  the  Court  be  of  that  opinion,  the  verdict  is  to  stand,  if 
not  a  nonsuit  is  to  be  entered. 


Mansel,  in  Michaelmas  term,  argued  the  case  on  behalf  of  the  lessors  of 
the  plaintiff. 

J.  Hodgson  contr^. 


Mansel  in  reply  (a). 


Cur,  ado,  vulf. 


Lord  Denman,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Court. 
It  is  admitted  in  this  case  that  the  lessor  of  the  plaintiff,  Marjf  Winder,  as 
one  of  the  customary  coheiresses  both  of  Philip  Cawston  the  father,  and 
Philip  Cawston  the  son,  has  a  good  title  to  the  copyhold  in  dispute ;  unless 
the  inheritance  of  it  has  been  effectively  disposed  of  either  by  the  last  codicil 
to  the  will  of  the  former,  or  by  the  will  of  the  latter.  Two  points  have 
accordingly  been  made  in  the  argument  for  the  defendant ;  the  first,  that  an 
estate  in  fee  passed  by  the  codicil  to  the  will  of  Philip  Cawston,  senior,  to 
Sarah  Cawston,  under  whom  the  defendants  claim  ;  the  second,  which  arises 
only  if  the  first  is  not  sustainable,  that  she  took  the  same  estate  under  the 
will  of  her  son,  and  that  it  has  passed  to  the  defendants,  or  some  of  them. 


(a)  The    arguments  and  authorities  are 
fully  discoBsed  m  the  jodgmeDt  of  the  Couft, 


the  arguroents  of  counsel  are  therefore  omit'* 
ted. 
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The  codicil  is  as  follows :— *<<  I  likewise  give  &c.  to  Sarah,  my  dearly  be- 
loved wife,  all  my  copyhold  in  the  hamlet  of  Ham,  in  the  parish  of  Kingston, 
and  in  the  county  of  Surrey,  and  likewise  all  monies  lent  out  upon  mortgage, 
bonds  or  notes  of  hand.*'  It  was  contended,  that  the  words  *'all  my  copy- 
hold" were  equivalent  to  "  to  all  that  I  hold  by  copy ;"  and  if  so  read,  even 
by  themselves  must  be  taken  to  import,  not  merely  the  land  so  held,  but  the 
interest  in  the  land,  i.  e.  the  estate ;  that  this  meaning,  if  doubtful  in  itself, 
was  rendered  clear  by  the  juxta- position  in  the  same  sentence  of  the  words 
"  all  monies  lent  out  upon  mortgage,  &c.,"  as  to  which  it  was  clear  that  the 
testator's  whole  interest  would  pass  absolutely  to  Sarah  Cawston,  Moreover, 
reading  the  codicil  in  question  with  the  will  itself  and  the  prior  codicil,  it  is 
said  that  a  clear  intention  on  the  part  of  the  testator  may  be  collected  to  die 
intestate  as  to  no  part  of  his  property ;  and  further,  that  in  the  will  itself, 
where  there  was  an  intention,  both  as  to  realty  and  personalty,  to  limit  the 
interest  of  the  wife,  first  given  her,  to  a  life  estate,  the  testator,  an  illiterate 
person,  making  his  own  will,  has  evinced  his  own  understanding  of  the  man- 
ner in  which  such  an  intention  might  properly  be  carried  into  effect  by  add- 
ing express  words  of  restraint ;  and  that  a  contrary  intention  to  give  the 
whole  interest  must  be  inferred  from  tlie  absence  of  any  such  words  in  tho 
» codicil  in  question. 

The  argument  therefore  for  the  defendant  rests  upon  the  import  of  the 
express  words,  and  upon  the  evidence  of  intention  to  be  collected  from  the 
face  of  the  will.  We  are  of  opinion,  that  the  words  themselves,  even  read  as 
we  are  desired  to  read  them,  and  conjoined  with  the  other  bequest  in  the 
same  instance,  are  not  sufficient  to  carry  the  fee  ;  the  property  appears  to  us 
to  be  described  only  by  its  tenure  and  local  situation,  and  that  these  words  of 
description  do  not  include  the  quantity  of  interest  in  the  testator ;  see  Right 
V.  Sidebotham  (a).  In  Doe  v.  ChUd  (6)  and  Doe  v.  fVright  (c)  where  the  same 
devise  received  a  construction  by  the  Courts  of  Common  Pleas  and  King's 
Bench,  the  words  "  all  my  lands,  freehold,  copyhold,  and  leasehold^  in  the 
county  of  Essex,"  were  held  to  pass  only  an  estate  for  life  in  the  freehold 
and  copyhold  ;  and  in  Doe  d.  Norris  v.  Lucker  (d)  a  case  very  much  resem- 
bling, but  somewhat  stronger  than  the  present,  a  devise  to  sons  "  share  and 
share  alike,  equally  to  be  parted  between  them,**  (after  the  death  of  the  tes- 
tator's wife)  of  the  **  above  bequeathed  lands,  goods,  chattels,"  was  held  to 
give  them  only  an  estate  for  life,  though  the  **  above  bequeathed  lands"  were 
first  specifically  bequeathed  for  life  as  '*  my  freehold  estate  called  Pouncotts." 
The  argument  therefore  is  reduced  to  the  evidence  of  intention,  and  certainly 
no  one  can  read  the  will  and  codicils  attentively,  without  forming  at  least  a 
strong  opinion  that  the  testator  intended  to  give  to  his  wife  the  whole  and 
absolute  interest  in  the  copyhold  in  question  ;  but  cases  so  clear  and  numer* 
ous,  and  standing  on  too  strong  a  principle  to  be  overruled  by  us,  have  de- 
cided, that  where  tlie  words  used  by  a  testator  in  any  devise  can  be  satisfied 
by  understanding  them  in  their  ordinary  meaning  (and  if  the  words  be  tech- 
nical, the  technical  is  their  ordinary  meaning,)  and  where  the  whole  of  the 
will  does  not  make  it  a  necessary  inference  that  they  were  used  in  any  other, 
the  Court  cannot  give  them  any  other.  Our  duty  is  to  ascertain  the  inten* 
tion  of  the  testator  by  what  he  has  written ;  and  in  so  doing,  for  the  sake  of 
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uniformity  of  decision,  we  must  take  him  to  have  used  his  language  in  its 
ordinary  meaning,  if  it  bears  any,  and  unless  by  so  doing  we  necessarily 
contradict  an  overruling  intention  unequivocally  expressed  in  the  context. 
Tried  by  this  rule,  we  think  it  clear,  that  a  life  estate  only  in  the  copyhold 
in  question  passed  by  the  codicil,  and  we  therefore  proceed  to  the  second 
and  more  important  point  in  the  argument  for  the  defendant. 

The  second  point  is,  that  Sarah  CaiMton  took  an  estate  in  fee  in  the  copy- 
hold, under  the  will  of  FhUip  Cawston^  her  son,  which  it  was  not  disputed 
contained  words  sufficiently  large  for  the  purpose.  This  assumes  that  the 
reversion  descended  on  him,  and  the  facts  stand  thus : — Sarah  was  admitted 
"  to  hold  according  to  the  will  of  her  husband ;"  the  heir  at  law  was  never 
separately  admitted,  nor  did  he  ever  surrender  to  the  use  of  his  will.  In 
1811^  and  before  the  admission  o^  Sarah,  he  made  his  will,  and  devised  the 
reversion  to  her  in  fee,  and  died  in  1819.  She  was  not  admitted  under  that 
will  nor  did  she  administer  to  it,  but  she  devised  over  to  the  defendants  (a) 
by  a  will  made  in  18£4,  and  died  in  1825.  Two  of  the  defendants  (a)  are 
her  customary  coheirs,  and  all  have  been  admitted.  As  the  will  of  Philip 
CawBton,  junior,  contains  an  express  devise  of  copyholds,  and  he  died  after 
the  passing  of  the  65  Geo,  3,  c.  192,  it  seems  clear,  upon  the  words  of  that 
statute  and  the  authority  of  Doe  v.  Bird  (6),  that  the  mere  want  of  a  surren- 
der by  him  would  be  cured  ;  but  it  was  contended  in  the  first  place,  that  his 
devise  without  surrender  was  inoperative  for  want  of  his  previous  admission. 
Now  unless  there  be  a  distinction  in  principle  as  to  this  point  between  the 
devise  of  an  estate  which  has  descended  in  possession  on  the  heir  at  law, 
and  that  of  a  reversion  so  descending,  the  case  of  lUghi  v.  Banks  (c)  is  a 
direct  and  considered  authority  that  admittance  is  not  necessary.  It  is  dif- 
ficult to  see  how  there  can  be  any  distinction  between  the  two  supposed 
cases.  Upon  the  death  of  the  father,  in  the  present  case,  and  before  the 
admittance  of  the  widow,  the  whole  legal  estate  descended  in  possession  on 
Philip,  the  heir  at  law ;  Roe  v.  Hickt  ((0«  At  that  time  he  might  have  made 
a  valid  surrender  before  admittance,  and  his  will  after  such  surrender,  and 
without  any  admittance,  would  have  passed  the  estate.  The  extent  to  which 
the  will  would  have  operated  beneficially  might  have  been  subject  in  equity 
to  the  equitable  rights  of  the  devisee  for  life  under  the  prior  will ;  but  at  law 
the  legal  estate  must  have  prevailed. 

Thus  it  would  have  stood  if  the  devisee  for  life  never  had  been  admitted ; 
and  this  case  would  then  have  been  precisely  the  same  as  that  of  Right  v. 
Banks.  But  how  can  her  admittance,  her  interest  being  only  a  tenant  for  life, 
prejudice  the  heir's  legal  estate,  or  the  operation  of  his  will  beyond  the  ex- 
tent of  her  interest  ?  Her  admittance  would  indeed  turn  his  estate  into  a 
reversion  ;  but  as  reversioner  he  would  have  been  equally  in  the  seisin  as  be- 
fore,— he  might  equally  surrender  that  interest ;  Colchin  v.  Colchin{e),  Indeed, 
before  the  passing  of  the  statute  he  must  equally  have  surrendered  it  in  order 
to  make  an  effectual  devise ;  afler  a  surrender,  the  interest  would  have  been 
equally  devisable,  and  if  so,  the  statute  operates  and  makes  it  devisable  with- 
out such  surrender.     Accordingly  in  the  King  v.  Turner  (f)  it  will  be  seen 


(a)  i.e.    the  devisees,  under  whom  the 
defeodaots  claim. 
(6)  2  N.  &  M.  679  ;  5  B.  &  Ad.  695. 
(c)  3  B.  6c  Ad.  664. 


(d)  2  Wils.  13. 16. 
(0  Cro.  £liz.  662. 
(/)  2  Sim.  646;  1  Mylne  &  Keen,  456. 
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that  the  testator,  whose  devise  without  admittance  was  held  to  be  inoperative.    King's  Bench* 
was  an  heir-at-law  on  whom  a  copyhold  had  descended  in  reversion,  subject         ^^^.^^^ 
to  the  free  bench  of  the  widow,  durante  viduitate.  ^" 

Thus  we  come  to  a  conclusion,  that  the  want  of  an  admittance  by  the  heir-       Wimdib 
at-law  will  not  prevent  the  operation  of  his  will,  on  the  ground,  1st,  That  it  v, 

could  not  have  that  effect  if  the  devisee  for  life  never  had  been  admitted :  Lawei. 
and  2dly,  That  her  admission  subsequently  to  the  devise  cannot  prejudice  "^""^  P^***** 
its  operation  upon  the  reversion.  It  is  perhaps  therefore  unnecessary  to 
consider  a  further  answer  which  was  given  at  the  bar  to  this  objection,  that 
Philip,  the  son,  was  in  fact  admitted  by  virtue  of  the  admission  of  Sarah,  but 
it  may  be  as  well  to  dispose  of  that  point  also.  The  authorities  are  numer- 
ous and  clear  to  shew  that  the  admission  of  the  particular  tenant,  is  the  ad« 
mission  of  the  remainder-man  also  ;  and  the  principle  on  which  that  has  been 
laid  down  applies  equally  to  the  reversioner ;  namely,  that  the  particular 
estate  and  the  remainder  make  but  one  estate.  And  as  to  a  distinction 
which  may  exist  in  respect  to  the  lord's  fine  between  the  two  cas'es,  that  will 
not  be  material  upon  the  present  point,  which  regards  only  the  vesting  of  the 
estate  for  the  purpose  of  transmission.  Nothing  is  found  in  the  present  case 
ais  to  any  special  custom  with  regard  to  the  lord's  fine,  which  affects  the 
question  now  before  us :  in  the  absence  of  any  such  custom,  the  payment  of 
tlie  fine  is  collateral  to  the  vesting  of  the  estate,  and  our  decision  of  this  case, 
as  between  these  parties,  will  not  in  any  way  prejudice  the  lord's  right.  Some 
observations  were  made  upon  the  form  of  Mary  CatPston*a  admission ;  htit  we 
think  that  immaterial :  the  form  of  the  admission,  whatever  it  may  be,  enures 
according  to  the  title.  And  we  accede  to  the  argument,  that  the  admittance, 
when  once  made,  had  relation  back  to  the  period  when  the  will  catne  into 
operation,  i.  e.  the  death  of  the  surrenderor.  Sarah  Cawtton  became  full 
tenant  by  her  admission  from  that  moment ;  and  whatever  effect  her  admit- 
tance had  on  the  reversion  in  her  son,  it  equally  had  from  the  same  point  of 
time.  The  general  doctrine  of  relation  in  the  case  of  admittance  is  familiar 
and  clear,  and  we  see  no  ground  for  any  distinction.  Assuming  therefore 
that  admittance  was  necessary  to  give  effect  to  the  will  of  PhiHp  Cawston, 
the  son,  we  are  of  opinion  that  he  was  de  facto  admitted. 

There  remains  however  one  difficulty  co  be  considered  in  the  title  of  the 
defendant ;  Sarah  Cawston  was  never  admitted  under  the  will  of  her  son,  and 
as  a  general  rule  nothing  is  clearer  than  that  the  dnisees  of  an  unadmitted 
devisee  have  no  legal  title,  without  a  surrender  from  the  heir-at-law  of  the 
testator;  Smith  v.  Trigg8{a),  Wainwright  v.  ElxDtli(b).  Two  modes  are 
suggested  at  the  bar  by  which  this  difficulty  may  be  met ;  the  first,  that  a 
tenant  for  life,  once  admitted  as  such,  to  whom  the  reversion  comes  by  devise, 
needs  no  second  admission  in  respect  of  such  reversion  :  the  second,  that  her 
heirs  having  been  admitted,  that  admittance  will  relate  back  to  the  surrender, 
or  that  statutable  equivalent  to  a  surrender  made  to  the  use  of  the  will, 
under  which  their  ancestor  would  have  taken.  The  statement  in  the  case 
must  be  taken  to  import,  and  from  a  transcript  of  the  admissions  which  has 
been  sent  us  it  appears,  that  the  devisees  have  each  been  admitted  to  an  un- 
divided third  of  the  copyholds  in  question  ;  if  so,  there  is  a  third  of  the  land 
now  in  dispute,  to  which  the  two,  who  are  also  customary  heirs,  have  not 
been  admitted  in  any  capacity  ;  and  therefore  this  second  answer,  if  satisfac- 
(a)  I  Strange,  487.  (6)  1  Madd.  627. 
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King*t  Bentk.    ^^^  ^^  itself,  will  still  leave  the  defendants  undefended  as  to  that  one-third. 
v^K/^        It  is  proper  therefore  first  to  consider  the  answer  which  applies  to  the  whole. 
Dob  Upon  this  point  it  was  argued,  that  the  devise  of  the  reversion  to  the 

y,  ^'  tenant  for  life  operated  hy  way  of  enlargement  of  her  estate ;  that  the  life 

V,  estate  was  not  merged,  although  it  was  admitted  that  it  did  not  remain  dis- 

Lawbs.  tinct  from  it;  that  the  life  estate  therefore  still  remaining  tn  eisc  in  a  certain 
sense,  though  united  with  the  fee,  no  new  admittance  in  respect  of  the  fee 
was  even  possible,  and  that  the  former  admittance  enured  not  merely  accord- 
ing to  the  estate  which  the  tenant  for  life  at  that  time  had,  but  also  according 
to  her  estate  in  its  altered  condition.  No  authorities  were  cited  in  this  part 
of  the  argument,  and,  afVer  some  search,  our  decision  must  rest  on  analogy 
and  principle,  rather  than  any  decision  in  point. 

It  seems  to  us  difficult  to  say,  that  the  life  estate  in  this  instance  did  not 
merge.  A  devisee  takes  by  purchase ;  and  although  it  be  true  that  without 
any  act  done  by  him,  such  as  entry  or  express  declaration,  to  show  his  assent, 
the  estate  by  presumption  of  law  vests  in  him  immediately  on  the  death  of 
the  devisor ;  Co,  Lilt,  Ilia.;  yet  that  this  is  founded  on  a  presumption  of 
fact,  that  he  assents  to  what  is  for  his  benefit,  is  clear  from  this,  that  he  may, 
by  certain  express  acts  of  dissent,  waive  the  devise  before  entry ;  Tawiuon  v. 
Tickcll{a),  Doe  v.  Smith  {b). 

If  then  the  devisee  tenant  for  life  has  taken  the  reversion  by  purchase,  is 
this  any  thing  more  than  an  ordinary  case  of  merger  ?  The  two  estates  have 
come  together  in  the  same  person,  but  they  cannot  co-exist  in  tlie  same  per- 
son without  involving  many  legal  inconsistencies ;  the  lesser  therefore,  by 
the  rule  of  law,  is  drowned  or  annihilated  in  the  greater. 

Mr.  Hodgson^  who  argued  this  case  most  ingeniously  for  the  defendants, 
seemed  to  be  aware  of  the  consequences  of  our  holding  the  life  estate  to  be 
merged ;  they  are  indeed  obvious.  By  the  admission  de  facto  of  Sarah  Cavh- 
iton  under  her  husband's  will,  we  have  held  that  she  was  admitted  to  her  life 
estate  and  her  son  inclusively,  if  necessary  to  the  reversion.  This  latter 
effect  was  of  course  spent  upon  the  death  of  the  son,  and  if  the  reversion 
cannot  vest  in  her  without  immediately  annihilating  her  life  estate,  the  first 
effect  of  the  admission  will  upon  that  event  be  equally  spent,  and  a  new 
admission  will  consequently  be  necessary.  This  case  therefore  falls  within 
the  general  rule  and  the  title  of  Sarah  Camton*»  devisees  as  such  cannot 
prevail ;  Vernon  v.  Vernon  (c). 

It  is  therefore  necessary  to  consider  the  second  answer,  which  rests  the 
defendant's  case  upon  the  title  of  the  admitted  heirs ;  and  we  are  of  opinion, 
that  to  the  extent  of  the  two-thirds,  to  which  they  have  been  respectively 
admitted,  that  ought  to  prevail. 

The  devisee  under  a  will  of  copyhold  before  the  statute,  was  in  truth  no 
other  than  a  surrenderee  under  the  surrender  to  the  uses  of  the  will ;  in  this 
respect  the  statute,  dispensing  with  the  necessity  for  an  actual  surrender,  has 
made  no  diflference ;  as  such  surrenderee,  he  is  entitled  to  admittance,  and  if 
he  dies  before  admittance,  his  customary  heir  is  entitled  in  the  same  manner ; 
and  when  admitted,  the  legal  estate  is  in -him  by  relation  from  the  surrender ; 
4  Co.  Litt.  29  b ;  Bac.  Abr.  Copyhold  (G  8) ;  and  Vaughan  v.  Atkins  (jd).    In 

(a)  3B.&AId.31.  (c)  7  East.  8. 

ih)  9  D.  &  R.  136;  S.  C.  6  B.  &  C.  112.  {d)  5  Burr.  2764. 
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this  respect  the  case  of  the  heirs  of  such  devisee  or  surrenderee  differs  from    KingU  Bench. 
that  of  the  devisee  of  either ;  the  latter  claiming  only  under  the  will  of  the        v^\^^ 
unadmitted  devisee  or  surrenderee,  does  not  hy  admittance  connect  himself         ^^o« 
with  the  first  devisor  or  surrenderor,  in  whose  heir  the  legal  estate  remains ;        Winder 
there  would  appear,  as  observed  by  Lawrence^  J.,  in  the  case  of  Doe  v.  v. 

Vernon  (a),  a  chasm  in  the  court  rolls  between  the  surrender  to  the  use  of  one        Lawei. 
person's  will  and  an  admittance  under  that  of  another.     But  the  heir  of  the 
unadmitted  surrenderee  is  in  by  descent  and  represents  his  ancestor. 

If  this  reasoning  be  correct,  we  think  it  clear,  further,  that  the  effect  of 
this  admission  of  the  customary  coheirs  of  Sarah  Cawiton^  is  not  altered  by 
the  circumstance  that  they  professed  to  be  admitted  as  devisees.  We  have 
already  had  occasion  to  state^  that  the  admittance,  where  the  act  of  the  lord 
is  ministerial  only,  always  enures  according  to  the  title ;  this  is  very  clearly 
laid  down  in  Westwick  v.  Wyer  (6),  and  several  cases  are  there  stated  fully 
establishing  the  position.  We  are  therefore  of  opinion  that  the  coheirs  of 
Sarah  Cawston  having  been  admitted  to  two  undivided  thirds  of  the  tenement, 
the  heirs  of  Vhi^  Cantton,  the  son,  are  now  entitled  only  to  the  remaining 
third,  and  they  being  three  in  number,  the  lessors  of  the  plaintiff*  are  entitled 
to  recover  one-third  only  of  the  land  which  has  been  the  subject-matter  in 
dispute  in  this  action. 

Verdict  for  the  plaintiff*. 

(a)  7  East,  24.  (6)  4  Co.  28  b. 

Hitchcock  v.  Way. 

A  SSUMPSIT  by  indorsee  against  the  acceptor  of  a  bill  of  exchange,  drawn     Tiie  5  &  0  ir. 

on  the  25th  of  September  for  250/.,  payable  to  the  drawer's  order  three  ♦•«•  ♦*»  rrpeaiing 
months  after  date.    The  declaration  was  dated  of  Michaelmas  term,  1 831.       T  u^and  otheT' 
Plea:  non  assumpsit.  Il!^uru*«"i"en* 

At  the  trial  before  Coleridge,  J.  in  Hilary  term  1836,  it  appeared  that  the  for  illegal  consi- 
bill  had  been  accepted  for  money  lost  at  play,  but  that  the  plaintiff' was  a  2^e7vordriMS^ 
bond  fide  holder  for  value.     It  was  contended  on  behalf  of  the  defendant,  tp^cUve.  wbm 
that  the  bill  was  altogether  void  by  the  9  Ann.  c.  U;  on  behalf  of  the  plain-  Sl,"'broag"  b^a 
tiff*,  that  the  bill  was  set  up  in  the  hands  of  the  plaintiff*  as  being  a  bon4  fide  ^n»  fi<i«  \\o\^tx 
holder,  by  the  5  &  6  WiU,  4,  c.  41,  s.  1,  which  enacts,  that  securities  given  cha'lige.  Mcepted 
for  considerations  arising  out  of  illegal  transactions  shall  not  be  void,  but  ^»'  *  ganbuog 
merely  be  deemed  to  have  been  given  for  an  illegal  consideration.    The  before  the  ptssing 
learned  judge  directed  a  verdict  for  the  plaintiff*,  reserving  leave  to  the  de-  S^J**^/^™^  ^'' 
fendant  to  move  to  enter  a  nonsuit.  tervardi,  it  «aa 

held  that  the 
plalatiff  coald  not 

AndreiDS,  Seijt.,  having  obtained  a  rule  accordingly,  recoTer. 

Maule  and  Humfrey  shewed  cause  (c). — The  first  section  of  the  5  &  6 
JVUL  4,  applies  to  all  securities  unsatisfied  at  the  time  of  the  passing  of  the 
act.  The  language  of  it  is  unqualified  with  respect  to  former  acts  upon  the 
same  subject-matter,  «  that  they  shall  have  the  same  force  and  eff'ect  which 

(e)  Id  Easter  Term,  April  24,  before  Lord  Denman,  C.  J.,  LittM^,  Patteton,  and  CoU* 
ridge,  Js. 
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King*t  Bench,  they  would  respectively  have  had,  if,  instead  of  enacting  that  any  such  note, 
v^N^%^  hill,  or  mortgage,  should  be  absolutely  void,  such  acts  had  respectively  pro- 
HiTCHcocK  vided  that  every  such  note,  bill,  or  mortgage,  should  be  deemed  and  taken 
Way.  to  have  been  made,  drawn,  accepted,  given,  or  executed,  for  an  illegal  con- 
sideration." The  second  section  expressly  applies  to  securities  given  aAer 
the  passing  of  the  act,  so  that  the  attention  of  the  legislature  had  clearly 
been  directed  to  the  position  of  securities  given  before  the  passing  of  the  act, 
and  the  general  words,  therefore,  applicable  to  them  in  the  first  section  were 
introduced  advisedly.  If  this  section  had  simply  repealed  prior  acts,  so  far 
as  they  make  void  a  bill  like  the  present,  the  effect  would  be  simply  to  make 
it  a  good  bill.  In  Surtees  v.  Ellison  (a).  Lord  Tenlerden  observes,  "  It  has 
been  long  established,  that  when  an  act  of  parliament  is  repealed,  it  must  be 
considered  (except  as  to  transactions  passed  and  closed)  as  if  it  had  never 
existed."  As,  however,  the  first  section,  instead  of  simply  repealing  prior 
acts,  says  they  are  to  have  the  same  force  which  they  would  have  had,  if 
instead  of  enacting  that  every  such  bill  should  be  absolutely  void,  such  acts 
had  provided  that  they  should  be  deemed  to  have  been  given  for  an  illegal 
consideration,  the  result  is  the  same  as  if  '*  illegal  consideration"  were  sub- 
stituted for  "  void"  in  the  act  of  Ann,  itself. 

But  there  are  many  cases  in  which  statutes  have  been  held  retrospective, 
although  they  were  not  expressly  so  designated  by  the  legislature.  In  Tawler 
V.  Chattert(m{b)f  and  Hilliard  v.  Lennard  (c),  Lord  Tcnterden**  Act,  (9  Geo.  4, 
c.  1 4,)  requiring  all  promises  to  be  evidenced  by  writing,  in  order  to  save 
the  Statute  of  Limitations,  was  held  to  apply  to  promises  made  before  the 
act.  In  those  cases  the  parties  were  actually  at  issue  when  the  act  passed, 
and  the  retrospective  force  given  to  it  deprived  innocent  persons  of  their 
right  of  action.  Here  the  defendant,  who  seeks  to  evade  the  retrospective 
force  of  the  5  &  6  fVill.  4,  is  by  no  means  innocent.  In  Grant  v.  Ken^  (cQ, 
and  Freeman  v.  Moyes{e\  the  3  &  4  WiU,  4,  c.  42,  s.  SI,  imposing  for  the 
first  time  upon  executors,  suing  in  right  of  their  testator,  the  liability  to  costs, 
was  held  to  relate  to  actions  commenced  by  them  before  the  passing  of  the 
act.  In  C Harrington  v.  Meatheringham  (/),  the  defendant  was  by  the  passing  of 
the  recent  Highway  Act,  (5  &  6  WiU.  4,  c.  50,)  after  the  time  of  trial,  but 
before  judgment,  deprived  of  his  right  to  treble  costs  on  nonsuiting  the 
plaintiff,  under  IS  Geo.  3,  c.  7 S.— [Coleridge,  J.— In  Jaques  v.  Wtthey(J\  it 
was  held  that  a  contract,  declared  by  statute  to  be  illegal,  is  not  made  good 
by  a  subsequent  repeal  of  the  statute.] — The  plaintiff  does  not  stand  merely 
on  the  repeal  of  prior  statutes,  but  prays  in  aid  the  positive  enactments  of 
the  recent  statute  in  affirmance  of  his  claim. 

Sir  J.  Campbell,  A.  G.,  Sir  W.  W.  Follett,  and  Martin,  contrk.— Nothing 
remained  to  be  done  to  complete  this  transaction.  It  was  in  its  commence- 
ment illegal,  and  from  then,  and  up  to  the  time  of  plea  pleaded,  it  remained 
perfectly  void.  Suppose  the  plea  had  been,  instead  of  the  general  issue, 
that  the  bill  was  given  for  money  lost  at  cards,  and  the  plaintiff  had  replied 
that  he  was  a  bond  fide  holder,  that  would  have  aflforded  no  answer  at  that 

(a)  9  B.  &  C.  750.  (e)  1  Ad.  &  £1. 338. 

(6)  6  Bing.  258.  (/*)  2  M.  &  W.  228. 

(c)  Moo.  &  Mai. 297.  (g)  1  H.  Bl.  65. 

(d)  2  C.  &  M.  636. 
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time,  and  nothing  occurring  aflerwards  can  alter  the  situation  of  the  pai ties.    King's  Bench, 
Pleas  must  apply  to  the  time  when  they  are  pleaded.  v^s/^^ 

1.  No  statute  is  to  be  presumed  to  be  retrospective.    2.  The  object  of     Hitchcock 
this  act  is  attained  by  construing  the  first  section  prospectively.     3.  fiy  con-         \y^y, 
struing  it  retrospectively  it  is  not  attained,  and  involves  an  absurdity. 

There  is  nothing  to  shew  this  act  was  meant  to  be  retrospective  ;  a  new 
law  neither  avoids  existing  contracts  nor  sets  up  those  which  are  void  at  the 
time  of  its  passing.  GiUmorc  v.  Shuter(a\  and  Bacon's  Abr,  Stat.  (C).  In 
Paddon  v.  BartUit  {b\  Lord  Abntger,  C.  B.  says^  "  Courts  in  general  will 
not  construe  acts  as  retrospective  unless  the  meaning  is  very  plain."  Surtets 
V.  ElUsun  (c)  is  not  applicable ;  all  that  Lord  Tenterden  says  is,  that  for  a 
certain  period  there  actually  was  no  Bankrupt  Act  in  existence.  The  cases 
under  Lord  Tenterden**  Act  are  not  at  all  to  the  purpose.  The  legislature 
had  determined  by  Lord  TeHterden*s  Act,  that  after  a  certain  period,  parol 
evidence  in  certain  cases  should  not  be  receivable.  That  act  is  not  ap- 
plicable to  contracts,  but  only  to  evidence  of  them  ;  Anseli  v.  Ansell  (d), 
where  the  distinction  is  taken.  Besides,  by  that  act  a  period  was  assigned 
during  which  actions  might  be  supported  by  the  same  evidence  as  before. 

By  the  second  section,  money  paid  to  the  innocent  holder  of  any  illegal 
security  given  after  the  passing  of  the  act,  may  be  recovered  back  from  the 
person  to  whom  such  security  was  originally  given,  so  that  in  the  end  the  re- 
sult is  as  if  no  money  had  been  lost  at  play  at  all.  This  section  is  admitted 
to  be  prospective.  What  then  will  be  the  consequence  of  holding  the  former 
section  to  be  retrospective  ?  The  defendant  will  be  obliged  to  pay  the  plain- 
tiff, as  the  innocent  holder  of  the  bill ;  but  as  the  second  section  is  not  re- 
trospective, he  will  not  be  able  to  recover  the  amount  paid  from  the  winner, 
to  whom  he  gave  the  bill.  If  the  first  section  be  held  retrospective,  the 
result  will  be  to  set  up  all  unpaid  gambling  securities  that  have  been  given 
within  the  last  six  years.  This  case  is  quite  within  the  distinction  taken  by 
Serjt.  Adair i  in  Jaques  v.  fFtthey  (e).  He  says,  that  where  a  contract  is  ori- 
ginally good,  and  a  statute  passes  to  make  it  void,  and  then  that  statute  is 
repealed,  the  contract  is  set  up  again.  But  where  the  contract  is  originally 
void  by  statute,  it  cannot  be  made  valid  by  repeal  of  the  statute. 

Cut,  ado,  vuU, 

Lord  Denman,  C.  J.,  on  this  day,  after  stating  the  facts  of  the  case,  gave 
judgment  as  follows  : — Ader  issue  joined,  the  act  was  passed  repealing  that 
part  of  the  former  statute  which  makes  the  bill  void,  and  enacting,  that  any 
bill  "  which,  if  that  act  had  not  passed,  would  have  been  absolutely  void, 
shall  be  deemed  and  taken  to  have  been  made  and  drawn  for  an  illegal  con- 
sideration," and  that  the  same  consequences  shall  ensue. 

The  plaintiff  argued  that  this  enactment  could  only  receive  effect  at  the 
time  of  trial,  and  the  Court  was  bound  to  act  upon  it  at  that  period  ;  and 
many  cases  were  cited  in  which  acts  of  parliament  repealing  and  altering  the 
law  had  been  so  construed.  But  they  all>turned  on  the  peculiar  wording  of 
those  acts,  which  appeared  to  the  Court  to  compel  them  to  give  the  law  an 
ex  post  facto  operation.  It  is  enough  to  say  that  we  find  no  such  words  in 
the  5  &  6  Will,  4,  c.  41,  and  are  of  opinion,  in  general,  that  the  law,  as  it 

(•)  2  Show.  17.  (d)  Moo.  &  Mai.  299. 

(6)  2  Ad.  ic  El.  9.  («)  1  H.  Bl.  65. 

(c)  9  B.  &  C.  760. 
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Kim^i  BemtL    existed  when  the  actkm  was  oommenced,  most  decide  tbe  rights  of  the 

^i^^^J        parties  in  the  suit,  unless  the  legislature  express  a  dear  intention  to  vary 

Hncacocm     ||ie  relation  of  litigant  parties  to  each  other. 

^^Y,  ^°  ^^  present  case  we  should  have  been  glad  to  come  to  a  different  con- 

dosion,  bnt  think  we  are  not  warranted  in  doing  so,  bat  that  the  rule  for  a 

nonsuit  must  be  absolute. 

Rule  absolute. 

VaLLANCE  V.  SiDDELL. 

i.TiieSBG,  a^    ASSUMPSIT  on  a  promissory  note  for  50/!.,  made  by  the  defendant, 
bUto'a^dnlM^  payable  to  one  Jostpk  Ward  or  order,  on  demand,  by  Ward  indorsed  to 

giTca  foriMonoas  onc  Broomieod^  and  by  Broomkead  to  the  plaintiff*. 

tibTht^^alT  P^ '  ^^  before  the  makii^  of  the  said  note,  it  was  corruptly,  and 
iDdonee  vbo  d»-  against  the  form  of  the  statute,  agreed  between  defendant  and  Ward^  that 
^cbCT^uefor  Ward  should  lend  to  defendant  45/.,  and  that  defendant  should  pay  Ward  5L 
tncfa  bills  and  q^ct  and  above  all  lawful  interest,  for  the  said  loan,  for  such  time  as  Ward 
ofukingtbca,  should  forbear  and  give  day  of  payment  of  the  same  ;  and  that  for  the 
**"*•"**  Th!^***  securing  of  the  repayment  of  the  said  sum  of  45/!,,  so  to  be  lent,  together 
fbr  Ml  aaceccdeDt  With  the  Said  further  sum  of  5/.,  defendant  should  make  the  said  promissory 
***r'The»&4  "®'*"  Averment:  that  defendant,  in  pursuance  of  the  said  corrupt  agree- 
iF.'4,s.7,«iiow-  ment,  made  the  said  note,  and  that  Ward  lent  to  defendant  a  certain  sum,  to 
M^M.u^umt  wit,  34/.  llf.  1(2.,  parcel  of  the  said  sum  of  45/. ;  and  that  the  said  sum  of 
to  be  taken  oo  5/.,  SO  agreed  to  be  paid  by  the  defendant,  exceeds  the  rate  of  5/.,  for  the 
^^Lbte  JTw*  forbearing  of  100/.  for  a  year,  contrary  to  the  form  of  the  statute. 
wiifaiD  three'  Replication :  that  plaintiff*,  before  the  payment  of  the  money  specified  in 

o^nMb'to  notcT'  ^^^  promissory  note  had  been  demanded  of  defendant,  became  and  was  the 
P^^  OB  de.  indorsee  of  the  said  Broomkead,  for  valuable  consideration ;  that  is  to  say,  in 
part-payment  of  a  certain  large  sum  of  money  exceedii^  the  money  then  due 
and  payable  on  the  said  promissory  note,  to  wit,  the  sum  of  100/.,  before 
then  due  from  Broomkead  to  plaintiff,  for  work  and  labour  before  then  done 
by  plaintiff  for  Broomkead,  at  his  request,  and  fbr  monies  paid  &c. ;  that  he 
had  not,  at  the  time  of  doing  the  said  work  and  labour,  or  paying  the  said 
monies  as  aforesaid,  or  at  the  time  of  Broomkead's  indorsing  or  delivering  the 
said  note,  or  at  the  time  of  the  plaintiff's  accepting  or  receiving  the  same,  or 
at  any  other  time  before  the  commencement  of  this  suit,  any  notice  that  such 
note  had  been  given  upon  the  said  supposed  usurious  contract. 
Demurrer  and  joinder. 

CregnoeU,  in  support  of  the  demurrer  (a). — The  58  Geo,  3,  c.  93,  afbr 
redting,  that  in  the  course  of  mercantile  transactions,  negotiable  securities 
often  pass  into  tbe  hands  of  persons  who  have  discounted  the  same,  without 
any  knowledge  of  the  original  considerations  for  which  the  same  were  given, 
and  that  the  avoidance  of  such  securities  in  the  hands  of  such  bond  fide  in- 
dorsees without  notice  is  attended  with  great  injustice,  enacts,  that  in  future 
no  bill  of  exchange  or  promissory  note  that  shall  be  made  afler  the  passing 
of  that  act,  shaU,  though  it  may  have  been  given  for  a  usurious  consideration, 
or  upon  a  usurious  contract,  be  void  in  the  hands  of  an  indorsee  for  valuable 

(a)  Id  Eastsr  tens  last,  April  26tb,  before  Lord  Denmaii,  C.  J.,  LiuUiMU,  Pmtuum,  and 
CoUridge,  Ji. 
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consideration,  unless  such  indorsee  had^  at  the  time  of  the  discounting  or 
paying  such  consideration  for  the  same,  actual  notice  that  such  bill  or  note 
had  been  originally  given  for  a  usurious  consideration,  or  upon  a  usurious 
contract.  The  protection  of  this  act  is  extended,  as  its  whole  scope  and 
tenor  demonstrates,  to  persons  who  take  biUs  and  notes  as  negotiable  secu- 
rities, on  the  faith  of  their  being  good, -and  either  discount  them  or  pay 
valuable  consideration  at  the  time  of  taking  them.  In  this  case  the  creditor 
gave  up  nothing  for  the  note  ;  it  was  taken  for  an  antecedent  debt ;  no  con- 
sideration was  paid  for  it  at  the  time, — the  plaintiff  gave  no  extension  of  time 
on  the  faith  of  it  for  payment  of  the  original  debt,  and  was  therefore,  after 
taking  it,  in  no  worse  situation  than  before.  No  credit  was  given  to  the 
note  as  part  of  the  circulating  medium  of  commerce  ;  the  plaiutiflT  trusted 
Broomhead^  whom  he  had  trusted  before.  Under  the  Factor's  Act  (o),  an 
antecedent  debt  gives  no  lien  upon  a  consignment,  although  an  advance  of 
money  does.  The  58  Geo,  d,  was  meant  for  the  validation  of  bills  and  notes 
in  their  sole  character  of  negotiable  securities. 

The  next  statute  relied  upon  by  the  plaintiff  is  the  d  &  4  Will,  4,  c.  98, 
8.  7,  which  allows  greater  interest  than  5/.  per  cent,  to  be  taken  in  respect  of 
bills  or  notes  that  are  payable  at  or  within  three  months  after  date.  But 
this  note  was  payable  on  demand^  and  is  therefore  not  entitled  to  the  pro- 
tection of  the  act,  for  no  time  certain  was  given  to  the  defendant  by  the 
payee  of  the  note  by  way  of  consideration,  so  that  the  agreement  was  a  mere 
nudum  pactum  (6). 


KUig*»  Bnieft. 


VALL4NCB 


G.  T.  Whiter  contr^. — The  preamble  of  the  58  Geo,  S,  certainly  appears  to 
be  confined  to  cases  where  discount  or  other  valuable  consideration  is  given 
for  biUs  in  the  course  of  mercantile  transactions.  But  the  enacting  part  of 
the  statute  is  more  comprehensive,  and  provides  generally,  that  bills  shall 
not  be  void  in  the  hands  of  indorsees  for  valuable  consideration.  The  plain- 
tiff was  undoubtedly  such  an  indorsee,  and  gave  valuable  consideration  in 
the  work  done  for  Broomhead.  Wright  v.  Nuiiall  (c),  and  Dand  v.  Sexton  (d), 
shew  that  the  enacting  parts  of  a  statute  may  go  much  beyond  its  preamble. 
With  respect  to  the  8  &  4  WiU,  4,  c.  98,  it  is  unreasonable  to  say  that  a  note 
payable  on  demand  is  not  within  this  act,  as  being  payable  at  or  within  three 
months  from  its  date.  Such  a  note  is  treated  as  a  note  not  exceeding  two 
months  under  the  stamp  acts  (e).  But  it  is  remarkable  that  the  latter  part 
of  the  seventh  section  of  this  act  proceeds,  "  Nor  shall  the  liability  of  any 
party  to  any  bill  of  exchange  or  promissory  note  be  affected  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of  usury,"  without  any  restriction 
as  to  the  time  within  which  they  are  to  be  payable  afler  date. — IPatieion,  J. 
— That  must  be  a  misprint.  The  word  "  such,"  referring  to  the  before- 
mentioned  class  of  bills,  must  be  omitted  after  "  any."] 


CrenweU  replied. 


Cur,  ado,  vuU, 


Lord  Denmak,  C.  J.  now  delivered  the  judgment  of  the  Court,  and  after 


(a)  6  600.  4,  c.  94. 

(6)  There  was  also  an  argonieiit  apon  the 
queitioD  lubiequently  decided  in  the  last 
case,  whether  the  6  &  6  WUL  4,  c.  41,  was 
retrotpective  or  not.    But  the  judgment  of 


the  Court  in  this  case  renders  any  report  of 
thai  part  of  the  argument  unnecessaiy. 

(r)  10  B.  &  C.  492. 

Id)  3T.B.37. 

(c)  Chatham  v.  BtUhr,  6  B.  &  Ad.  837. 
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Vallanob 

V. 

SiDDlLL. 


Stating  the  pleadings,  proceeded  thus  :— Is  this  replication  good,  and  is  the 
note  available  in  the  plaintiff's  hands  by  virtue  of  the  5S  Geo,  9,  c.  93,  an 
act  clearly  intended  to  repeal  the  provision  of  the  12  Ann.  c.  16,  which  ren- 
dered bills  and  notes,  given  for  usurious  consideration,  void  in  the  bands  of 
a  bon4  fide  indorsee  for  valuable  consideration,  who  had  no  notice  of  the 
usury  ?  The  58  Geo.  3,  however,  does  not  repeal  the  statute  of  Jnn.,  or 
any  one  of  its  provisions,  nor  indeed  does  it  make  any  reference  to  that 
statute.  Does  it  then,  by  its  direct  operation,  give  validity  to  bills  and  notes 
in  this  condition  ?  It  recites  that  "  in  the  course  of  mercantile  transactions, 
negotiable  securities  oflen  pass  into  the  hands  of  parties,  who  have  dis- 
counted the  same,  without  any  knowledge  of  the  original  consideration  for 
which  the  same  were  given,  and  the  avoidance  of  such  (i.  e.  usurious)  secu- 
rities in  the  hands  of  such  bon4  fide  indorsees,  without  notice,  is  attended 
with  great  hardship  and  injustice."  It  is  difficult  to  say  that  the  bon4  fide 
indorsees,  protected  by  this  preamble,  are  other  than  *'  parties  who  have 
discounted"  the  negotiable  security.  The  enacting  part,  however,  goes  some- 
what further :  "  No  bill  of  exchange  or  promissory  note  that  shall  be  drawn 
or  made  afVer  the  passing  of  this  act,  shall,  though  it  may  have  been  given 
for  a  usurious  consideration,  or  upon  a  usurious  contract,  be  void  in  the 
hands  of  an  indorsee  for  valuable  consideration,  unless  such  indorsee  had,  at 
the  time  of  discounting  or  paying  such  valuable  consideration  for  the  same, 
actual  notice  that  such  bill  of  exchange  or  promissory  note  had  been  originally 
given  for  a  usurious  consideration,  or  upon  a  usurious  contract." 

The  enactment  is  not  that  the  security  shall  not  be  void  in  the  hands  of 
an  indorsee  for  valuable  consideration,  who  was  ignorant  of  the  original  vice, 
but  only  in  the  hands  of  some  indorsee  who  had  not  actual  notice  on  the 
occasion  described  in  the  act,  i.  e.  the  occasion  of  his  discounting  the  same, 
or  of  his  paying  a  valuable  consideration  for  it.  Now  the  bill  declared  upon 
was  not  discounted,  nor  was  a  valuable  consideration  paid  for  it ;  the  words 
of  this  statute,  therefore,  do  not  appear  to  embrace  it. 

Is  it  then  set  up  by  the  seventh  section  of  the  act  for  renewing  the  pri- 
vileges of  tlie  Bank  of  England  (a)  ?  The  provision  is,  **  that  no  bill  of 
exchange  or  promissory  note,  made  payable  at  or  within  three  months  afler 
the  date  thereof,  or  not  having  more  than  three  months  to  run  (6),  shall,  by 
reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to 
pay  or  receive  or  allow  interest  in  discounting,  negotiating,  or  transferring, 
the  same,  be  void."  The  argument  was,  that  this  enactment  applied  to  such 
bills  only  as  were  drawn  for  a  time  certain.  But  though  this  transaction  is 
wonderfully  improvident  on  the  defendant's  part,  as  he  may  give  dL  for  the 
loan  of  money  during  a  single  hour,  a  bill  payable  on  demand,  and  which 
may  be  enforced  instantly,  is  undoubtedly  payable  within  three  months. 

We  are  therefore  not  compelled  to  consider  another  argument  raised  by 
Mr.  ff^Aile  on  the  same  clause,  which,  afler  specifically  enacting  as  aforesaid, 
proceeds  to  say,  **  nor  shall  the  liability  of  any  party  io  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury."  These  words  are  accurately  copied  in  the 
printed  editions  from  the  Parliament  Roll,  which  I  have  inspected ;  probably 

{a)  S&4IF.4.  C.98. 

<6)  Extended  to  bills  and  notes  payable  in  twelve  months,  by  1  Vict,  c.  80. 
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some  restriction  will  be  found  inevitable,  when  they  require  to  be  applied  in  King*s  Bench. 

a  Court  of  Justice.  v^v^ 

Nor  is  it  necessary  to  consider  the  effect  of  the  more  recent  act  of  par-  Vallanci 

liament,  5  &  6  IVilL  4,  c.  41,  the  plaintiff  being  entitled  to  our  judgment,  for  Siddbli. 
the  reason  aboye  assigned* 

Judgment  for  the  plaintiff* 


Rex  v.  Newton,  Hunt,  and  others. 

JuneZd. 
A  Bill  of  indictment  having  been  found  at  the  Middlesex  sessions  for  a     When  a  writ  or 

conspiracy,  one  of  the  defendants,  Hunt,  had  obtained  a  writ  of  certiorari  l^^  obuinel 
to  remove  the  indictment  into  this  Court.  •n^  *•  »»«■»  w- 

GognimncM  en- 
tered into  by  out 

M,  Chambers  now  moved  for  a  rule  nisi  for  a  procedendo,  unless  the  other  only  of  several 

.  defeouantSy  an 

defendants  should  appear  and  plead  during  the  present  term,  and  take  short  application  for  a 
notice  of  trial  for  the  sittings  after  term.    If  the  rule  be  not  granted,  there  J^iV^'JJ^JJ^  jj,e 
must  be  two  trials  ;  one  of  the  defendant  who  has  sued  out  the  certiorari  and  other  defeodanu 
has  entered  into  recognisances,  and  another  of  the  other  defendants,  who  can-  J^Vu'Ii^'^tho* 
not  be  pressed  on  to  take  their  trials  at  the  same  time.  tmn  and  uke 

abort  notice  of 
trial,  WM  rcfnted. 

The  Court  (a),  (after  conferrincr  with  the  officers  of  the  Crown  Office.) —  ■itbough,  a«  the 

rr.1  1      .  /.  .  1  .  1  .  1  1       trial  could  not  bo 

The  only  mstance  we  are  aware  of  m  which  terms  were  imposed  upon  the  prewed  on  against 
defendant  who  had  removed  an  indictment  by  certiorari,  is  the  case  of  JRex  v.  tjjj,^  ™f  d^u* 
Hynt{b)f  under  very  peculiar  circumstances.     That  case  ought  not  to  be  and  the  necessity 
made  a  precedent  for  an  innovation  upon  the  usual  practice.  trials  wooid'e^ue. 

(a)  Loid  jDrfiman,  C.  J.,  LittUdale  and  PalUson,  Js.  (b)  3  B.  &  A.  444. 

Rex  v.  The  Recorder  of  Poole. 

Jun$  6th, 

^H£  following  notice  of  appeal  against  a  borough  rate,  made  by  the  mayor     Kotice  of  ap. 
and  council  of  the  borough  of  Poole,  on  the  2d  of  January  last,  under  tw>^^^t»^ 
5  &  6  Will.  4,  c.  76,  s.  92,  was  served  on  the  mayor,  town  clerk,  and  clerk  under  a  &6  rF.4, 
of  the  peace,  high  constable,  and  the  former  town  clerk  of  the  said  borough.  ^therstste'»^* 

"  To  the  mayor  and  town  council  of  the  borough  of  Poole.    I,  Francis  P'«"[y  ^r  im- 
Turner i  being  a  burgess  of  the  borough  of  Poole,  and  called  upon  to  pay  the  appeiiMtis  ag- 
rate  or  assessment  hereinafter  mentioned,  do  hereby  give  you  and  each  and  fJj'J^J;  ^j]"^ 
every  of  you  notice,  that  I  intend  to  appeal,  and  shall  appeal  at  the  next  therefore,  *«  i,  f. 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  bo-  ^''^^JJrouJJ'of* 
rough,  on  the  19th  day  of  April  next,  against  a  borough  rate,  at  a  meeting  &c.and  called 
of  the  council  of  the  said  borough,  held  on  Monday  and  Tuesday  the  2d  and  "S^^of  J^IilTent 
8d  of  January  last,  ordered  and  resolved  to  be  raised  for  payment  of  the  ex-  hereinafter  men- 
penses  to  be  incurred  in  carrying  into  effect  the  provisions  of  the  Municipal  gi^^y^^  notice  ^ 

Act.      Dated,  &C."  that  I  intend  to 

The  appeal  was  entered  with  the  clerk  of  the  peace,  but  at  the  last  Lady-  rieidlnsafficient! 
day  sessions  the  recorder  refused  to  hear  the  appeal,  on  the  ground  that  the 
notice  was  insufficient ;  and  also  refused  to  enter  and  respite  the  appeal  to 
the  next  sessions. 

VOL.  III.  K  K 
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Kmg^i  Bm€k,        A  nde  niii  haring  been  obtained  in  Eaater  term  laat  by  Bingham^  for  a 

j!^^        raandamm  to  the  recorder  to  enter  continuanoes  and  hear  the  appeal, 
The  KiJio  ^'^ 

Tbe  Reeovder  ot  Sir  W.  FoOeii  and  Bariiaw^  on  a  subsequent  day  in  the  same  term,  showed 
Poou.  cause  (a).  The  Municipal  Corporation  Act,  5  &  6  fVUL  4,  c.  76,  s.  92,  cm- 
powers  the  council  of  a  borough  to  make  a  borough  rate  in  the  nature  of  a 
county  rate,  and  gives  any  party  aggrieved  a  right  of  appeal  to  the  recorder 
at  the  next  quarter  sessions  for  the  borough ;  and  such  recorder  is  authorised 
to  determine  the  same,  as  in  the  case  of  an  appeal  against  a  county  rate.  It 
may  be  doubtful  whether  any  individual  is  enabled  by  this  dause  to  appeal 
against  such  a  rate,  for  it  is  put  on  the  same  footing  with  a  county  rate,  ap- 
peals against  which  can  be  instituted  by  none  but  churchwardens  and  over- 
seers ;  and  then  only  when  the  assessment  in  a  parish  or  iawnskip  is  too  large. 

But  the  notice  of  appeal  does  not  state  either  expressly  or  impliedly  that 
the  appellant  is  aggrieved,  which  is  absolutely  necessary ;  Rex  v.  IVestmorc- 
land(jb)  and  Rex  v.  Blackhawton(c),  which  are  cases  of  appeal  against  county 
rates ;  Rex  v.  Essex  (d)  and  Rex  v.  West  Riding  of  Yorkshire  (e)  are  similar 
authorities  upon  the  Highway  acts.  Rex  v.  Somersetshire  (/)  is  quite  consist- 
ent with  the  above  cases  ;  the  appeal  was  against  overseers'  accounts  under 
17  Geo.  2,  c  d8,  s.  4,  which,  Lord  Tenterden  observes,  is  very  differently 
worded  from  the  Highway  acts,  and  allows  the  appeal  to  a  party  aggrieved, 
or  to  any  person  having  any  material  objection  to  the  accounts.  The  notice 
too  in  that  case  set  out  various  items  in  the  accounts  and  the  several  objec- 
tions intended  to  be  made  to  them.  Here  it  does  not  appear  whether  the 
appellant  objects  to  his  own  quota  or  to  that  of  the  parish,  whether  he  means 
to  deny  his  occupancy  or  to  contend  that  other  persons  are  rated  lower  than 
himself.  It  is  necessary  that  it  should  appear  from  the  notice  that  the  party 
himself  is  aggrieved,  whereas  he  merely  states  that  he  is  a  burgess  of  the 
borough. 

It  is  said  that  tbe  recorder  ought  to  have  entered  and  respited  the  appeaL 
But  the  Municipal  Act  does  not  give  the  power  of  entering  and  respiting. 
The  9  Geo.  1,  c.  92,  s.  8,  gives  tliis  power  in  express  terms  in  cases  of 
appeal  against  orders  of  removal ;  this  act  may  have  purposely  withheld  any 
such  power,  that  it  might  not  be  in  the  hands  of  any  burgess  to  prevent  the 
levying  of  the  rate.  However  this  may  be,  an  adjournment  of  the  appeal, 
under  the  circumstances,  was  impossible,  for  the  Court  was  not  in  possession 
of  it.  In  Rex  v.  The  Justices  of  fVestmareiand  the  sessions  had  possession 
of  the  appeal. 

Sir  /.  Campbeil,  A.  6.,  and  Bingham,  contrL  The  Municipal  Act  allows 
any  party  to  appeal  who  thinks  himself  aggrieved :  now  the  mere  fact  of  Turner 
appealing  shews  that  he  thought  himself  aggrieved.  It  is  not  objected  that 
the  grounds  of  appeal  are  omitted,  but  merely  that  the  appellant  has  not 
made  the  naked  assertion,  *'  I  thinking  myself  aggrieved,*'  &c.  In  Rex  v. 
Justices  of  Essex  and  Rex  v.  Justices  of  Westmoreland  it  did  not  appear  but 
that  the  parties  appealing  were  mere  strangers.  In  Rex  v.  Blackhawion^  what 
is  said  by  Bayley,  J.  with  respect  to  notice  was  not  necessary  to  the  deci- 
sion ;  and  there  is  a  dictum  of  Parke^  J.,  in  the  same  case,  that  a  notice  of 


(a)  Op  May  the  6th  before  Lord  Dmman,  (d)  6  B.&  C.  431. 

J.  J; 

(c)  10  B.  &  C.  793. 


C.  J.,  LitiUdaU,  Patuson  and  CoUridge,Js.  (e)  7  B.  &  C.  678. 

•     lOB.  &C.226.  (/)7B.&C.681ii. 
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appeal  is  sufficient  if  it  can  be  collected  from  it  tbat  the  party  intending  to    King's  Bench. 
appeal  is  aggrieved.  Vrf^^^ 

The  recorder  was  bound  to  receive  the  appeal,  and  he  might  afterwards       "^^^  ^^^^ 
have  adjourned  the  hearing  of  it  or  not,  at  his  discretion ;  Rex  v.  Justices  of  jbe  Reconkr  of 
fFUiskire^  Rex  v.  Justices  of  IFesimoreland.  Poouu 

Cur,  adv.  vulL 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — ^We  have 
given  great  consideration  to  the  arguments  presented  to  us,  and  our  opinions 
have  somewhat  differed  at  different  times,  but  the  result  of  our  deliberation 
is,  that  we  can  put  no  other  meaning  on  the  words  of  this  statute,  than  that 
which  was  put  by  Lord  Tenterden  and  Mr.  Justice  Bayley  in  the  cases  which 
were  cited  to  us  in  the  course  of  the  argument  Therefore  we  must  hold 
that  the  notice  in  this  case,  not  stating  that  the  appellant  was  a  party  ag- 
grieved, is  insufficient.  I  state  this  opinion  with  some  degree  of  r^et,  but 
it  is  diminished  by  the  consideration,  that  the  omission  which  renders  the 
notice  insufficient  might  have  been  easily  supplied.  The  rule  must  be  dis- 
charged. 

Rule  discharged. 

Guest  v.  Elwes  (a). 

A  CTION  for  an  escape  against  the  sheriff  of  Gloucestershire.    Pleas  :  not      ^^^  9**- 

guilty,  and  that  there  had  been  no  arrest.    At  the  trial  it  appeared  that  u,f  Bb«"ff*f«"' 
there  had  been  no  arrest,  but  that  an  arrest  might  have  been  made  if  the  »  ocape. 
sheriff's  officer  had  not  been  guilty  of  negligent  omission.    The  plaintiff  .Dd*thrt*tifCT«  ^' 
then  made  an  application  to  amend,  so  as  to  adapt  the  declaration  to  tlie  JJJ''*^*'''*  ^'^ 
evidence.     The  learned  judge  (Alderson,  B.)  refused  the  application,  but  the  debtor.  At 
directed  the  jury  to  find  the  facts  of  the  case  specially  j  and  they  having  ***^*'^^^ 
found  that  there  had  been  a  negligent  omission  to  arrest,  and  having  assessed  aithouRh  the 
the  damages  at  80/.,  he  allowed  this  special  finding  to  be  indorsed  on  the  hid"f^de*SrL. 
record,  under  S  &  4  JViU.  4,  c.  42,  s.  24.     Verdict  for  the  defendant.     In  mt,  be  might 
Michaelmas  term,  1834,  Talfourd^  Serjt.  obtained  a  rule  nisi  to  set  aside  this  batfoThUowa 
verdict,  and  to  enter  judgment  for  the  plaintiff  under  the  above  statute,  negligence. 
This  rule  having  been  made  absolute^  judgment  was  entered  up  according  to  fu,^^''  ^ 
the  finding  of  the  jury.     The  postea  was  drawn  up  as  follows  : — The  jurors  J^"***^'*^*' 
upon  their  oath  say,  as  to  the  first  issue  within  joined  between  the  parties,  c.4«,i.ss/ 
that  the  defendant  is  not  guilty  &c. ;  and  as  to  the  other  issue  within  joined  Jjjj^jl*'^"^  f^ 
between  the  parties,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  defeudant  on 
the  defendant  did  not  take  and  arrest  the  said  J.  H.  in  manner  and  form  as  ^^^^^^^ 
the  plaintiff  hath  within  in  that  behalf  alleged ;  and  thereupon  the  said  judge,  uiem  to  find  the 
before  whom  the  said  issues  came  on  to  be  tried,  to  wit,  the  said  Sir  Edward  ^"di*57o*ihe^i- 
Hall  Aldersotit  Knt,  having,  according  to  the  form  of  the  statute  in  that  case  deoce.  They  tiien 
made  and  provided,  directed  the  said  jurors  to  find  the  facts  according  to  iDIi"been»neJ?i- 
the  evidence,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  did  further  find  gent  omistion  to 

*  *  '     *^  erreit,  and  assese- 

(.)  Sm  temtr  CM  of  6.«(  ».  Eta*. »  H«.  &  WoL  84.  ^.^'S'S/. 

Thl»  finding  having  been  iadoned  on  the  record,  the  Court  afterwards  gave  judgment  for  tiie  plaintiff  ac* 
cording  to  the  very  right  of  the  caw,  under  sect.  S4  of  the  above  act.  TJie  postea  set  out  tl»e  verdict,  the 
special  finding,  and  Uie  judgment  as  above,  but  made  no  mention  of  costs  i—HM,  as  the  plaintiff  had  suc- 
ceeded generally,  that  he  should  have  the  costs  of  the  trial,  the  defendant  Uie  cottt  of  the  iasue^  and  that 
each  should  bear  hb  own  costs  of  the  motion  and  the  argument. 

kk2 
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King't  Bnek.   and  say,  accordiog  to  the  form  of  tbe  said  statute,  that  the  defendant  had 
^^^'^        been  guilty  of  a  negligent  omission  to  arrest  the  said  /•  H,  within  named, 
Gusar        und  they  assessed  the  damages  which  the  plaintiff  had  thereby  sustained  at 
Elwu.       ^^^* «  '^^  ^^  ^^^  appearing  to  the  said  Court  here  that  the  variance  between 
the  mode  of  stating  the  cause  of  action  in  the  declaration  within  mentioned, 
and  the  cause  of  action  as  it  appeared  upon  the  finding  of  the  said  jurors,  is 
immaterial  to  the  merits  of  the  case,  and  that  the  misstatement  of  the  cause 
of  action  in  the  said  declaration  was  and  is  such  as  could  not  have  pre- 
judiced the  defendant  in  the  conduct  of  the  defence  to  the  said  action,  and 
that,  according  to  the  very  right  and  justice  of  the  case,  the  plaintiff  ought  to 
have  judgment  to  recover  his  said  damages ;  therefore  &c. 

On  taxation  of  costs,  the  Master  allowed  the  plaintiff  his  full  costs,  as  if 
he  had  succeeded  on  both  the  issues,  and  also  the  costs  of  the  rule  to  enter 
up  judgment,  and  did  not  allow  any  costs  to  the  defendant.  In  Michael- 
mas term,  1836,  W»  J,  Alexander  obtained  a  rule  nisi  for  setting  aside  the 
taxation,  and  for  taxing  the  defendant  his  costs  of  the  cause,  or  the  costs  of 
the  issues  found  for  him,  and  that  such  costs  should  be  deducted  from  the 
plaintiff's  damages  or  damages  and  costs, 

A.  V.  Bkhardi  now  shewed  cause  (a).  —Although  all  the  issues  have  for- 
mally been  found  against  the  plaintiff,  yet  he  has  substantially  succeeded, 
and  has  obtained  judgment.  Unless  he  has  costs,  a  consequence  will  follow 
quite  inconsistent  with  the  result  of  the  action,  and  a  provision  of  the  legis- 
lature, expressly  intended  for  the  benefit  of  the  party  who,  independently  of 
all  form,  substantially  prevails,  will  be  defeated  by  the  merest  technicality. 
The  Rule  of  Hilary  term,  2  /Ft//.  4,  No.  74,  does  not  apply,  for  that  rule 
relates  to  cases  where  some  of  the  issues  have  been  found  for  one  party  and 
some  for  the  other.  Two  counts,  one  for  an  escape,  and  another  for  not 
arresting,  would  not  have  been  permitted  in  the  declaration,  because,  whe- 
ther the  injury  done  by  the  sheriff  were  in  the  way  of  omission  or  com- 
mission, it  is  in  effect  the  same  injury — that  he  has  not  /.  H.  in  his  custody. 
Suppose  the  real  facts  of  the  case  could  have  been  pleaded  affirmatively  by 
the  defendant,  that  he  had  negligently  omitted  to  make  an  arrest,  the  plain- 
tiff would  have  been  entitled  to  costs;  why  should  he  not  be  equally  so 
entitled  now  that  the  same  facts  have  been  found  by  the  jury  ? 

Sir  W.  FoUetCt  and  fV.  J.  Alexander^  contri. — ^The  question  is,  whether 
costs  are  to  be  allowed  as  a  matter  of  course  to  the  plaintiff,  as  if  there  had 
been  no  result  in  the  action  except  the  special  finding  of  the  jury.  An  escape 
afler  an  arrest,  and  an  omission  to  arrest  at  all,  are  substantially  distinct 
causes  of  action,  and  might  be  made  the  subject  of  distinct  counts  ;  yet  the 
plaintiff  allows  the  defendant  to  come  to  trial  as  if  the  only  matter  in  dispute 
was  whether  there  had  not  been  an  arrest  and  a  subsequent  escape.  If  the 
judge  had  amended  the  record  under  the  2Sd  section  of  the  act,  he  might 
have  directed  the  costs  of  the  amendment  to  be  paid  by  the  plaintiff;  he 
would  have  had  no  power  to  direct  them  to  be  paid  by  the  defendant.  Tbe 
judge  did  not  amend,  and  referred  the  case  to  the  Court* — [^Patteson,  J.— 
The  Court  has  no  power  to  amend.]— It  has  nou— [Pa//e«wi,  J.— The  reason 

(a)  May  24th.  before  Lord  Deinnon.C.  J.,      ut  in  the  Bail  Court  dvriog  the  illaess  of 
LittUdal€  and   PBitetom,  Jb.      WiWiim,  J.       Coieride$,  J. 
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may  be,  perhaps,  that  if  the  Court  amended,  the  Issue  would  become  different 
from  that  which  the  jury  had  tried  upon  their  oaths.] ^The  case,  therefore,  is 
to  be  dealt  with  according  to  the  existing  state  of  the  record,  and  under  the 
24th  section,  which  says  nothing  about  costs. — ILiitUdaU,  J. — ^The  Court  is 
allowed  to  give  judgment  for  damages  according  to  the  right  and  justice  of 
the  case.  When  judgment  is  given  for  damages,  do  not  costs  follow  of 
course  under  the  Statute  of  Gloucester  ?]— The  jury  must  find  costs.  The 
practice  is  for  them  to  find  costs  40«.,  and  then  the  Court,  on  the  special  cir- 
cumstances, taxes  the  costs  de  incremento.  The  jury  then  not  having  found 
any  costs,  the  foundation  fails  upon  which  the  authority  of  the  Court  rests  to 
tax  the  costs  de  incremento.  There  are  two  reports  of  the  previous  decision 
of  the  Court  in  this  case,  one  in  NeviU  Sir  Manning  (a),  the  other  in  2  Har" 
risan  ^  JVollast(m(b).  The  former  report  says  that  costs  follow  as  a  matter 
of  course  from  the  judgment,  the  latter  is  altogether  silent  upon  the  subject 
of  costs.  Is  the  defendant  to  have  no  costs  at  all  ?  Suppose  there  had  been 
two  issues,  one  on  the  escape,  and  one  on  the  omission  to  arrest,  the  defend- 
ant would  have  been  entitled  to  costs  on  the  issue  as  to  the  escape,  although 
he  failed  on  the  other  issue  as  to  the  omission.  Is  he  now  to  be  in  a  worse 
situation,  after  succeeding  on  all  the  issues  joined,  than  he  would  have  been 
if  some  other  issue  had  been  joined  on  which  he  had  failed  ? — IPatteson,  J. 
— ^Does  not  the  24th  section  say  in  effect  that  the  Court  may  set  aside  the 
verdict,  for  it  says  the  Court  may,  natxoUhstanding  the  issue,  give  judgment 
&c.  ?  or  is  not  the  special  finding  as  much  part  of  the  verdict  as  the  finding 
upon  the  issues?] — The  record  is  unaltered,  and  the  defendant  is  entitled  to 
coste  under  25  Hen.  8,  c.  15,  s.  1 .-— [PflZ/ewn,  J.— In  Parry  v.  Fairhurst  (c), 
the  Court  appears  to  have  amended  the  record,  but  their  right  to  do  so  was  not 
discussed.] —This  case  is  within  the  Rule  of  Hil.  2  fVilL  4,  No.  74.  That 
rule  is  liberally  construed ;  Doev.  Webber  (d). 

It  is  submitted  that  the  defendant  is  entitled  to  costs,  but,  at  all  events, 
the  plaintiff  is  not  entitled.  He  can  hardly  be  entitled  under  the  Rule  of 
Hilary  term,  which  says,  *<  No  costs  shall  be  allowed  on  taxation  to  a  plain- 
tiff, upon  any  counts  or  issues  upon  which  he  has  not  succeeded ;  or  under 
the  Statute  of  Gloucester,  giving  the  costs  of  a  writ  whereon  the  plaintiff 
recovers  damages,  for  it  cannot  be  said  that  any  writ  has  been  issued  for  the 
cause  of  action  declared  upon.  The  act  probably  did  not  intend  to  give 
costs,  unless  the  variance  were  so  trifling  that  the  judge  would  amend  at  the 
trial.  When  the  judge  amends  under  section  23,  the  party  on  whose  behalf 
the  amendment  is  made,  is  put  in  the  same  situation  as  if  the  matter  intro- 
duced on  amendment  had  been  upon  the  record  in  the  first  instance ;  but 
section  24  has  no  such  effect. 

The  plaintiff,  even  if  entitled  to  the  general  costs  of  the  cause,  can  of 
course  have  no  claim  to  the  costs  on  the  issues  joined. 


Kxng*t  Bench 

GOEIT 
V. 

Elwes. 


Cur.  adv.  vuU. 

Lord  Dekman,  C.  J.  now  delivered  the  judgment  of  the  Court. — The 
plaintiff  declared  for  an  escape,  but  the  evidence  not  establishing  that,  he  was 
permitted  to  go  into  a  case  of  omission  to  arrest,  and  on  that  new  case  he 


(a)  6  N.  &  M.  433.        (b)  Page  34.        (e)  2  C.  M.  &  R.  190.        (d)  2  Ad.  &  £1.  448. 
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King'i  fifneft.  succeeded.  We  think  that  the  plaintiff,  haying  succeeded  genendly,  ought  to 
have  the  costo  of  the  trial,  and  that  the  defendant  ought  to  have  the  cosU  of 
the  issues  upon  which  he  has  succeeded ;  and  that  each  party  should  bear  his 


Guest 

V, 


ELwit.        own  costs  of  the  application  to  this  Court  and  of  the  argument. 


The  King  v.  Starket. 

JuhmUL 
1.  wbci«  tht  INDICTMENT  for  a  nuisance  committed  by  the  erection  of  certain  stalls 
tou'ft^^on'^*'  in  a  public  street  in  the  town  of  Keighley.  Plea:  not  guilty.  At  the 
noviagutoui-  trial  bcfore  Lord  Denman^  C.  J.  at  the  York  Spring  Assizes,  1836,  it  ap- 
hta  mi!i?f,tid '  peared  that  Lord  Burlington  was  the  owner  of  a  market  granted  to  his 
deniMd  the  new  auccstors  by  charter  of  33  Edw.  1,  in  the  town  of  Keighley,  and  within  the 
j^to*Slii!LrtSt,  manor  of  that  name.  The  site  on  which  the  market  had  been  held  becoming 
'w'twtth^werio  inconvenieut  on  account  of  the  increasing  size  of  the  town,  Lord  Burlington^ 
poIe^^oTather  ou  the  9th  Juue,  1834,  gave  notice,  that  on  the  25th  June  following  the 
*"mu**  tiTT?*  market  would  be  removed  from  the  old  site  to  a  more  convenient  market- 
wJhddlhttthe  place  within  the  manor,  and  that  all  persons  thereafler  erecting  stalls  on  the 


dw  dTiS^*  to*  old  market  would  be  dealt  with  as  trespassers.    Lord  BurUngton  had  granted 

th«  pabiic  the  a  leasc  of  the  new  market,  and  on  the  first  removal  of  the  market  the  lessees 
SJ^oo^^SSdluiey  ^^^  **^^"  to^^'i  although  none  had  ever  been  taken  at  the  old  market.    The 

had  prvviottsiy  toUs,  howevcr,  wcrc  afterwards  abandoned,  and  notice  was  given  that  the 

tiWve  I  peno*u  market  was  toll  free.    The  nuisance  proved  against  the  defendant  was,  that 

who  had  after  the  he  had  sct  up  a  Stall  in  the  old  market-place,  after  the  market  had  been 

•uii  forth*  sale  lemovcd.     It  was  contended  for  the  defendant,  that,  although  a  removal  by 

oid*wk«  uJ  ^®  grantee  to  any  place  within  the  precincts  of  the  grant  was  generally 

which  «as  ia  a  legal,  it  was  subjcct  to  this  qualification,  that  the  new  market-place  should 

SouuSrSl'*  ^  equally  convenient  with  the  old,  which  was  not  the  case  in  this  instance, 

nuisance.  bccausc  toU  had  been  demanded  at  the  new  market,  and  the  soil  was  in  the 

indi<^*for?'**°  Icssecs,  to  whom  a  control  over  the  market  was  given,  which  might  be  pre- 

in  erect-  judicial  to  the  public  interests.    His  lordship  directed  a  verdict  for  the 


l^d  ml^et^iX  ^^^^^f  reserving  leave  to  move  to  enter  a  verdict  for  the  defendant. 

after  a  wrongfnl 

mvUt.u7sAop       ^«  J*  Alexander,  in  Easter  term,  1836,  obtained  a  rule  nisi  on  the  above 

the  ivroDgfolneae     points. 

•  defence,  and  The  lease  from  Lord   Burlington  was  not  adduced  in  evidence  at  the 

ITkSTm^  trial,  but  during  the  argument  in  shewing  cause  against  the  rule,  the  Court 
repeal  the  grant  requested  to  inspect  the  lease,  and  it  was  agreed  that  the  rule  should  be 
of  the  market.  disposed  of  as  if  the  lease  had  been  read  at  the  trial.  The  lease  of  13th 
August,  1833,  in  consideration  of  the  rents  to  be  paid,  and  of  the  buildings 
covenanted  to  be  erected  by  the  lessees,  demised  to  them  all  that  piece  of 
ground  &c.,  in  Keighley,  in  the  county  of  York,  for  the  purpose  of  erecting 
a  new  market-place  for  the  town  of  Keighley,  together  also  with  the  pri- 
vileges which  the  Earl  of  B.  might  have  to  oblige  persons  exposing  goods 
for  sale  openly  in  any  of  the  different  streets  in  Keighley  aforesaid,  to  remove 
the  same  into  the  said  intended  new  market,  so  to  be  erected  as  aforesaid, 
for  the  term  of  sixty  years,  at  the  rent  of  10^  per  annum.  The  lessees 
covenanted  to  pay  tlie  rent,  to  lay  out  1000/.  in  building  a  market-place, 
and  also  that  they  the  lessees,  their  executors,  administrators,  and  assigns, 
should  and  would  at  all  times  thereafter,  when  the  said  market  had  been 
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completed,  appropriate  and  use  the  said  premises  as  and  for  a  general    Kwg*$BencK 
market,  for  the  said  town  and  manor  of  Keighley,  and  the  buying,  selling,        v^^^ 
and  dealing  in  marketable  commodities  in  open  market,  as  now  used  in      TheKiMo 
the  open  markets  held  in  the  said  town ;  and  that  they  would  not  at  any  time       Stabkky. 
thereafter  use  or  employ  the  said  premises  for  any  other  use,  purpose,  or 
trade  whatsoever,  without  the  previous  license  and  consent  in  writing  of  the 
said  earl ;  and  also  particularly  that  the  said  premises  should  be  open  for 
public  resort  and  the  purpose  of  such  markets,  on  such  days  of  the  week  as 
the  said  markets  and  the  fairs  of  Keighley  were  then  held,  and  any  other 
days  or  times,  weekly  or  otherwise,  as  the  lessees  should  choose  so  to  use 
the  same ;  during  which  periods  of  open  market,  all  persons  should  be  at 
liberty  to  attend  the  same,  and  enter  in  and  upon  the  premises,  for  the 
purpose  of  buying  and  bartering  in  the  said  market,  without  the  least  moles- 
tation or  hindrance,  or  necessity  of  license  first  had  and  obtained  of  or  by  the 
said  lessees.    But  nevertheless,  with  full  power  for  the  said  lessees  to  make 
all  such  orders  and  regulations  for  the  maintenance  and  good  management  of 
the  said  markets,  and  the  renting  of  the  stalls  or  other  conveniences  thereof, 
and  mposing  rents  or  other  iunu  as  and  for  Ucense  and  permission  of  vending^ 
seUing,  or  exposing  goods  to  sale  on  the  said  premises;  to  deny  entrance  to  the 
said  prendseSffor  any  suck  purposCf  to  all  persons  not  so  authorised  ^c. 

The  lease  also  contained  a  proviso  of  re-entry  for  breach  of  any  of  the 
covenants  entered  into  by  the  lessees. 

CressweUf  Wightman^  and  Bmes^  now  shewed  cause. — It  is  not  denied  that 
the  grantee  of  a  market  has  a  general  right  to  remove  a  market  to  any  place 
within  the  precincts  of  the  grant,  according  to  Res  v.  Cottril(a)t  and  Curxpen 
V.  Salkeld  (6) ;  but  it  is  said  that  the  new  market-pkce  was  not  equally  con- 
venient to  the  public  with  the  old  one>  because  toll  was  demanded  in  the  new 
market-place,  and  the  soil  of  it  was  in  the  lessees,  who  might  choose  to 
exclude  the  public  altogether.  Now  the  demand  of  toll,  which  had  ceased  to 
be  enforced  before  the  time  of  the  nuisance,  cannot  invalidate  the  removal 
and  justify  the  nuisance.  The  alienation  of  the  soil,  on  which  the  new  market 
is  to  be  held,  for  a  term  of  years,  cannot  prejudice  the  public  and  subject 
them  to  actions  of  trespass  at  the  suit  of  the  lessees,  for  the  alienation  is  sub 
modo  only,  restricting  the  lessees  to  use  the  land  for  the  purposes  of  a 
market  Persons,  therefore,  resorting  thither,  are  no  more  exposed  to  be 
sued  in  trespass  by  the  lessees,  to  whom  the  present  market-place  belongs, 
than  they  were  exposed  to  suits  by  Lord  Burlington  for  resorting  to  the  old 
market-place  which  belonged  to  him ;  for  in  either  case  tlie  soil  is  enjoyed 
by  the  owner,  subject  to  the  market.  The  removal,  therefore,  in  this  respect 
leaves  the  public  interests  just  as  they  were.  The  grantee  has  transferred  to 
the  lessees  both  the  soil  and  the  market.  If  that  transfer  be  inconvenient, 
a  descent  in  borough  English  must  be  more  so,  for  then  the  soil  is  in  the 
younger  son,  and  the  market  in  the  heir-at-law.  The  clause  empowering 
the  lessees  to  impose  rents  on  persons  vending  in  the  market  is  nothing 
more  than  a  transfer  of  the  stalkge  which  the  grantee  himself  might  have 
exacted.— [Lord  Demnan,  C.  J.— If  stallage  has  not  been  paid  for  many 
years,  is  the  lord  entitled  to  it  ?]— Piccage  and  stallage  are  not  like  toll ; 

(a)  I  B.  &  A.  67.  (b)  3£ait,  638. 
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King's  Bench,  people  may  have  a  right  to  attend  the  market  without  paying  toll,  bnt  not  to 
break  the  soil  without  making  compensation.  In  the  recent  case  of  Tyson 
V.  Smith  (a),  a  custom  for  all  victuallers  to  erect  stalls  at  a  fair  was  upheld, 
Stabut.  hut  the  custom  was  claimed  upon  payment  of  compensation  for  breaking  the 
soil.  In  Prince  v.  Leuns  (6),  the  defendant  was  held  to  have  a  right  to  sell 
out  of  the  market,  because  the  market  itself  had  been  obstructed  by  the 
owner,  who  applied  it  to  other  purposes  than  those  specified  in  the  grant. 
The  defendant  has  not  been  obstructed  here,  and  even  if  he  had,  it  would  be 
no  answer  to  this  indictment.  If  there  has  been  a  wrongful  removal,  his 
proper  remedy  is  scire  &cias  to  repeal  the  grant. 

R.  Alexander,  and  BUss^  contr^. — The  right  of  way  in  the  public  which  this 
defendant  is  charged  with  having  obstructed,  was  originally,  as  is  admitted, 
subject  to  the  right  to  attend  the  market  on  the  same  spot,  and  if  the  market 
has  not  been  properly  removed,  that  right  still  remains.  The  question 
therefore  to  be  determined  is,  whether  the  old  market  has  been  properly 
removed,  the  onus  of  proving  which  devolves  upon  the  prosecutor.  Now  in 
every  case  which  has  determined  that  a  right  to  remove  a  market  exists  in 
the  lord,  the  soil  of  the  new  market-place  belonged  to  the  lord.  This  was 
the  case  in  Curwen  v.  Salkeld  (c),  and  the  same  conclusion  must  be  drawn 
from  the  judgments  of  the  Court  in  Rex  v.  CotieriU  (d).  In  that  case  Lord 
Ellenborough,  after  expressing  his  opinion  that  a  power  of  removal  is  incident 
to  the  grant,  qualifies  it  by  the  condition  **  provided  such  removal  be  not 
prejudicial  to  the  object  of  the  grant ;"  from  which  it  must  be  inferred  that 
no  removal  is  valid  unless  thereby  equal  accommodation  is  secured  to  parties 
frequenting  the  market.  Here  no  evidence  whatever  was  given  that  equal 
accommodation  was  secured ;  and  as  the  soil  of  the  new  market-place  was 
not  in  the  lord,  it  is  clear  there  was  no  security  for  such  accommodation. 
In  Prince  v.  Lenns  (6),  want  of  accommodation  in  the  market  was  held  to  be 
an  answer  to  an  action  for  selling  in  the  neighbourhood  of  the  market.  In 
Mosley  v.  Walker  {e\  Bayky,  J.  thus  lays  down  the  law  : — "  I  take  it  to  be 
implied  in  the  terms  in  which  a  market  is  granted,  that  the  grantee,  if  he 
confine  it  to  particular  parts  within  a  town,  shall  fix  it  in  such  parts  as  will 
from  time  to  time  yield  to  the  public  reasonable  accommodation ;  and  that  if 
the  place  once  allotted  ceases  to  give  reasonable  accommodation,  he  is  bound, 
if  he  has  land  of  his  own,  to  appropriate  land  on  which  to  hold  it ;  or,  if  not, 
to  get  land  from  other  people,  in  order  that  the  market,  which  was  originally 
granted  for  the  benefit  of  the  public,  as  well  as  for  the  benefit  of  the  grantee, 
may  be  effectually  held ;  and  that  the  public  may  have  the  benefit  which  it 
was  originally  intended  they  should  derive  from  it."  Now  it  cannot  be  said 
that  in  this  case  the  public  would  have  enjoyed  equal  benefit  after  the  change. 
By  the  lease  the  lessees  had  the  right  to  impose  a  toll  to  deny  entrance  to 
any  parties  not  paying  it ;  none  of  these  exactions  or  restrictions  existed  in 
the  old  market.— [Li/^/fJii/e,  J.— I  find  from  the  form  of  declaration,  which 
is  given  in  Mosley  v.  Walker,  that  the  lord  must  aver  that  he  has  and  of  right 
ought  to  have  the  correction  of  the  market.  I  do  not  see  how  Lord  Bur^ 
lington  could  have  proved  that  he  possessed  that  power  after  the  removal.] 

(a)  Ante,  288.  (d)  1  D.  &  A.  67. 

( 6)  6  B.  &  C.  £63.  (e)  7  B.  &  C.  40. 

(0  3  East.  638. 
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— He  has  deprived  himself  of  all  such  power.    Now  the  duty  of  the  lord  to    Kin^i  Bench, 
correct  and  regulate  the  market  is  inseparable  from  his  right  to  the  profits        >^>^^ 
of  it.     It  is  true  that  the  lessees  covenant  to  keep  the  market  open,  but  that      '^^  ^^^ 
covenant  only  confers  a  right  of  action,  in  case  of  breach,  to  Lord  Burlington  ;      STiauY. 
the  parties  attending  the  market  are  entitled  to  further  protection.     It 
is  not  necessary  to  proceed  by  scire  facias ;   if  the  market  has  not  been 
lawfully  removed,  the  old  rights  of  the  public  remained,  and  therefore  the 
defendant  committed  no  offence  in  frequenting  the  old  market;  Bex  v. 
SmitA  (a),  Holcrofi  v.  Heel  (6). 

Lord  Denmak,  C.  J. — ^I'his  is  an  indictment  for  a  nuisance  in  obstructing 
a  highway  by  erecting  stalls  &c.  upon  it.  Now  it  appears  that  the  spot  in 
question  was  the  site  of  an  ancient  market ;  the  defendant,  therefore^  was 
justified  in  creating  these  obstructions,  unless  the  market  has  been  rightfully 
removed ;  and  the  only  question  which  we  have  to  consider  is^  whether  the 
removal  of  this  market  has  been  legal  or  not.  I  am  of  opinion,  that,  if  the 
removal  has  been  so  made  as  to  deprive  the  public  of  any  rights  which  they 
before  enjoyed,  it  is  not  valid  in  law.  Without  considering  the  general  effect 
of  the  lease,  or  the  consequences  of  taking  the  property  in  the  soil  out  of  the 
lord,  I  think  there  is  one  clause  in  the  lease  which  authorises  so  direct  an 
encroachment  on  the  rights  of  the  public,  that  it  is  impossible  to  say  there  has 
been  a  legal  removal.  The  clause  in  question,  after  a  covenant  by  the  lessees 
that  the  premises  in  question  shall  be  open  for  public  resort,  and  the  purpose 
of  a  market  on  market  days,  thus  continues, — '*  But  nevertheless,  with  full 
power,  liberty,  and  authority  for  the  lessees  to  make  all  such  orders  and 
regulations  for  the  maintenance  and  good  management  of  the  markets^  and 
the  renting  of  the  stalls  or  other  conveniences  thereof,  and  imposing  rents  or 
other  sums,  and  as  for  license  and  permission  of  vending,  selling,  or  exposing 
goods  to  sale  on  the  said  premises,  to  deny  entrance  to  the  said  premises  for 
any  such  purpose  to  all  persons  not  so  authorised."  An  entirely  discre- 
tionary power  is  therefore  entrusted  to  the  lessees,  of  imposing  such  rents  as 
they  please  upon  all  persons  erecting  stalls ;  and  finally,  of  wholly  excluding 
from  the  market  all  persons  who  shall  not  pay  whatever  may  be  demanded 
for  the  liberty  of  selling  therein.  By  this  clause  such  power  is  expressly 
granted,  although  it  is  not  in  evidence  that  any  sum  at  all  had  ever  before 
been  paid,  and  although  the  freedom  from  such  payment  is  so  essential  a 
part  of  the  former  privilege.  I  expected  to  find  a  final  covenant  that  all 
things  should  be  done  by  the  lessees  relating  to  the  market,  in  the  same  manner 
as  they  had  heretofore  been  done  by  the  lord.  However  none  such  occurs ; 
and  it  is  not  clear  even  with  respect  to  stallage,  which  it  seems  must  be  a 
sum  certain,  that  the  lord  himself  would  have  any  right  to  it  in  this  case^ 
where  so  long  a  time  has  elapsed  without  his  demanding  it.  It  should  be 
remembered  that  a  grant  of  a  market  is  a  thing  beneficial  in  itself  to  the 
grantee,  though  no  tolls  are  paid  to  him ;  many  markets  are  wholly  free  from 
such  payment.  On  these  grounds,  I  am  of  opinion  that  the  removal  of  this 
market  was  not  well  made,  and  that,  as  the  old  market  remained  still  in 
existence,  no  nuisance  has  been  committed  by  the  defendant. 

(a)  4  Esp.  111.  (h)  I  B.  fit  P.  400. 
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JTiii^f  Bemtk.  LiTTLBDALB,  J.— I  am  of  the  same  opinion.  Even  if  this  lease  bad  oon* 
wnrw  yeyed  to  the  lessees  the  same  powers  only  which  were  possessed  by  the  lord. 
The  King  the  removal  of  this  market  would  still  not  have  been  good ;  because  the  pro- 
Staiiut.  pc^  >i^  ^c  soil  no  longer  remained  in  the  lord.  This  is  altogether  a  dif- 
ferent case  from  that  cited  by  Mr.  W^kimtm,  where^  although  the  soil  does 
descend  to  the  younger  son  in  borough  English,  he  still  takes  it  subject  to 
the  market,  which  passes  to  the  heir*at*law  with  full  power  to  correct  and 
regulate  it.  It  is  one  part  of  the  duty  of  the  lord  to  correct  the  market ; 
now  how  can  he  be  said  to  be  in  a  situation  to  perform  that  doty  towards  the 
public  when  the  property  in  the  soil  is  no  longer  in  him?  The  lessees  in 
this  case  might  convert  the  site  of  the  new  market  to  any  other  purpose 
whatever,  subject  only  to  an  action  upon  their  covenant  at  the  suit  of  Lord 
Bur/tag/oa.  There  is  nothing  to  authorise  him  so  to  deprive  the  public  of 
those  remedies  to  which  they  are  lawfully  entitled  in  case  of  such  misappro- 
priation. From  the  passage  in  the  judgment  of  BoyHry,  J.,  which  has  alrnidy 
been  cited,  it  appears  to  have  been  his  opinion  that  no  removal  of  a  market 
to  a  place  not  upon  the  soil  of  the  lord  is  good,  and  finom  the  averments 
which  appear  in  the  declaration  in  that  case,  it  is  dear  that  no  action  for 
disturbance  of  a  market  could  be  supported,  unless  it  appeared  that  the 
right  to  correct  the  market  was  in  the  lord.  I  think,  therefore,  that  this 
removal  is  bad. 

Patteson,  J.— The  single  question  in  thb  case  is,  whether  the  market  has 
been  well  removed  or  not,  and  upon  one  short  ground  I  am  of  opinion  that 
it  has  not.  It  is  quite  dear  that  no  market  can  be  rightfully  removed  unless 
the  new  market  is  altogether  as  free  and  unrestricted  as  the  old.  Now  in 
this  case  it  appears  that  no  toll  whatever  was  demanded  in  the  old  market. 
Whether  or  not  the  lord  could  have  supported  any  claim  there  for  stallage, 
I  do  not  now  profess  to  determine  either  one  way  or  the  other.  But  with 
respect  to  the  new  market,  a  very  different  claim  is  introduced,  for  he  dis- 
tinctly, in  direct  terms,  authorises  these  trustees  to  impose  a  toll  on  all  goods 
sold.  The  words  of  the  lease  as  to  this  point  are  dear.  The  lessees  first 
covenant  to  appropriate  the  premises  **  for  a  general  market,  and  for  buying, 
selling  &c.,  at  now  wed."  Had  this  been  all,  some  question  might  have 
arisen  as  to  the  validity  of  the  removal.  But  the  lease,  afVer  referring  to 
the  days  on  which  markets  were  to  be  held,  contains  a  covenant  that  the 
market  shall  be  open  for  buyers,  and  the  covenant  is  confined  to  buyers 
only ;  and  then  states,  that  nevertheless  the  lessees  shall  have  full  power  to 
impose  rents  and  other  sums  for  the  use  of  stalls  &c.,  and  for  license  and 
permission  to  sell  &c.,  and  to  exclude  all  persons  from  selling  in  the  market 
who  have  not  become  authorised  to  do  so  by  pajring  such  demands.  Now 
as  none  such  were  ever  made  in  the  old  market^  it  is  dear  that  the  new 
market  was  not  the  same  free  and  open  market  which  the  old  one  was,  and 
therefore  I  think  there  has  been  no  legal  removal. 

Rule  absolute  (a)^ 

(a)  WlUiamt,  J.  delivered  no  opinioDi  not  ha^g  been  present  throoghoot  the  whole  of  the 
trgument 
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King'i  Bench. 

Sanderson  v.  Brown.  ^^^^^ 

Jun$  lOlK 
"DUSBY^  in  Hilary  tenn  last,  obtained  a  rule  nisi  to  enter  an  exoneretur     under  Rule 

on  the  bail-piece  in  this  case.    The  question  was,  whether  the  defend-  "^^  8i!  judgiient 
ant  had  been  rendered  in  time.    Judgment  had  been  signed  against  him  on  cannot  be  signed 
the  27th  July,  1836,  and  a  ca.  sa.  was  duly  issued,  and  returned  non  est  b«ii  unureuS? 
inventus  on  the  9th  November.     On  the  14th  November  a  scire  facias,  <*v*  ^~™  ^« 
returnable  on  the  19th,  was  sued  out  against  the  bail;  of  which  they  had  scire facus,ai- 
notice,  at  their  residence  in  Yorkshire,  on  Friday  18th  November.    The  next  though  notice  of 

1  «•  «i.      ^^i*  -ri*.  the  wnt  has  been 

day  was  not  a  post-day,  but  on  Sunday  the  20th  they  wrote  to  London  for  a  given  to  tiie  bail, 
judge's  order  to  render  the  defendant.    The  order  arrived  in  Yorkshire  on  '^tfoTthe'court. 
the  24th,  and  the  defendant  was  rendered  the  same  day. 

Knatdes  shewed  cause  (a). — By  Rule  81 ,  H.  T.  2  ^.  4,  no  judgment  shall  be 
signed  for  non-appearance  to  a  scire  facias  without  leave  of  the  Court  or  a 
judge,  unless  the  defendant  has  been  summoned ;  but  such  judgment  may 
be  signed  by  leave  after  eight  days  from  the  return  of  one  scire  facias.  The 
previous  practice  of  this  Court  is  explained  by  Lord  Kenyan,  C.  J.,  in  Clarke 
v.  Bradshtm  (6).  Whatever  time,  he  says,  the  bail  are  allowed  after  return  of 
the  capias  to  render  their  principal,  is  by  the  indulgence  of  this  Court ;  **  this  is 
either  upon  two  writs  of  scire  facias  returned  nihil  upon  each^  or  upon  one 
scire  facias  and  a  summons,  and  a  return  of  scire  feci  after  the  writ  has  lain 
a  certain  time  in  the  office.  The  bail  are  bound  to  watch  these  proceedings, 
and  to  have  their  principal  ready  to  render  at  the  plaintiff's  call.  Indeed, 
unless  they  live  in  Middlesex,  how  can  the  sheriff  serve  the  bail  with  notice  ?** 
The  new  rule  merely  substitutes  one  scire  facias  for  two,  and  does  not 
require  that  notice  of  the  writ  should  be  given  to  the  bail ;  the  summons 
spoken  of  applies,  as  before  the  rule,  to  Middlesex  bail  only,  who  might  be 
fixed  if  summoned  before  the  rising  of  the  Court  on  the  return-day  of  the 
writ ;  Clarke  v.  Bradshaw,  recognised  in  Lewis  v.  Pine  (c).  By  Rule  3  of 
T.  T.  3  W.  4,  where  the  plaintiff  brings  debt  against  the  bail,  they  have 
fourteen  days  after  service  of  process  to  render  their  principal ;  but  that 
rule  has  no  application  to  proceedings  by  scire  facias.  It  will  be  contended 
on  the  other  side,  that  the  bail  have  eight  days  to  render  after  the  return  of 
the  scire  facias ;  that  may  be  so  where  no  notice  has  been  given  them ;  but 
here  notice  was  given,  according  to  the  practice  spoken  of  by  Lord  Kenyan^ 
when  one  writ  only  was  sued  out,  and  that  writ  also  lay  in  the  office  the  full 
time  referred  to  by  him  as  necessary  before  judgment  could  be  signed^ 
namely,  four  dear  days. 

Busby,  contr&t — Judgment  against  bail  cannot  be  signed  until  eight  days 
after  the  return  of  the  writ,  and  then  only  by  leave  of  the  Court,  except  in 
one  case,  that  is,  where  they  have  been  summoned.  Judgment,  therefore, 
has  been  prematurely  signed,  unless  the  notice  of  the  18th  November  is 
equivalent  to  the  summons  spoken  of  by  the  rule,  which  cannot  be  the  case, 
because  summons  applies  to  Middlesex  bail  only.  He  cited  also  Thorn  v. 
Huichmscn{d)* 

(a)  The  last  day  of  Uilaiy  term.  (e)  2  Dowl.  P.  C.  133. 

(6)  1  East,  86.  Id)  3  6.  &  C.  1 12. 
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King's  Bench, 


SlNDSRSON 

V. 

Bhown. 


Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court. — 
The  question  turns  on  the  Rule  of  H.  T.  2  IV.  4,  No.  81.  Before  and 
since  that  rule,  if  the  bail  be  summoned,  (which  can  only  be  in  Middlesex, 
where  the  scire  facias  must  be  brought^)  the  defendant  must  be  rendered 
before  the  shutting  of  the  office  on  the  day  of  the  return  of  one  scire  &cias. 
Where  the  bail  reside  elsewhere,  the  practice  of  suing  out  two  writs  of  scire 
fitcias  is  done  away  by  the  above  rule ;  and  an  application  to  the  Court  or  a 
judge,  after  eight  days  from  the  return  of  one  writ,  for  leave  to  sign  judg- 
ment, is  substituted.  Before  such  leave  is  given,  it  must  be  proved  that  notice 
has  been  given  to  the  bail,  or  that  proper  endeavours  have  been  made  to  do 
80  without  effect.  The  object  of  that  notice  is  to  enable  the  bail  to  render 
the  defendant ;  and  accordingly  it  is  stated  in  a  note  to  Mr.  Jervis's  New 
Rules,  p.  64,  dd  edit.,  that  BagUyt  B.  in  a  case  of  NewUm  v.  Flighty  MS.  23d 
June,  1832,  at  chambers,  held,  that  where  no  notice  bad  been  given,  a  render 
fourteen  days  after  the  return  of  the  writ  was  in  time.  Here  notice  was 
given  in  Yorkshire  the  day  before  the  return  of  the  writ,  but  that  notice  is 
not  the  same  thing  as  a  summons  in  Middlesex.  It  would  have  entitled  the 
plaintiff  to  obtain  leave  to  sign  judgment  ailer  eight  days  from  the  return- 
day,  if  nothing  had  been  done  in  the  meantime ;  but  we  are  of  opinion  that 
those  eight  days  were  given  for  the  very  purpose  of  enabling  bail  to  render, 
though  the  rule  is  not  confined  to  proceedings  against  bail.  It  would  be 
very  strange  if  it  were  otherwise,  for  then  the  bail  would  be  placed  in  a 
worse  situation  by  the  rule  in  question  than  they  were  before ;  and  if  the 
plaintiff  proceeds  by  action,  they  have  fourteen  days  from  the  service  of  the 
writ  to  render,  by  Rule  3  T.  T.  3  W.  4. 

For  these  reasons  we  think  that  the  present  rule  must  be  made  absolute. 


Rule  absolute. 


May  25IA. 
Forbearance  for 
a  given  lima,  ac- 
cording to  agree- 
ment, by  the  as- 
aiguee  of  a  bond 
to  sue  the  obli- 
gora,  is  a  good 
Gonsideratiou  for 
their  promise  to 
pay  him  at  the 
expiration  of  that 
lime,  or  give  htm 
a  warrant  of  ab> 
tomey  for  the 
amount. 


Morton  v.  Burn  and  another. 

A  SSUMPSIT.  The  declaration  stated,  that  whereas  before  the  com- 
mencement of  this  suit,  and  before  and  at  the  time  of  making  the  pro- 
mise hereinafter  mentioned,  to  wit,  &c.,  the  defendants  were  indebted  to  the 
plaintiff  in  the  sum  of  728/.  2s.  6<l.,  under  and  by  virtue  of  a  certain  bond,  dated 
the  14th  day  of  July,  1832,  and  a  certain  indenture  or  deed  of  assignment 
thereof,  dated  19th  October,  1833;  and  whereas  also,  according  to  the  con- 
dition of  the  said  bond,  the  sum  of  228/.  2^.  6(/.,  part  of  the  said  sum  of 
728/.  %s.  6(/.,  ought  to  have  been  paid  on  the  1st  day  of  February  then  last 
past,  and  thereupon,  in  consideration  of  the  premises,  and  also  in  considera- 
tion that  the  plaintiff  would  accept  and  receive  payment  of  the  said  sums 
of  money  on  the  days  and  times  hereinafter  mentioned,  and  that  in  the  mean- 
time the  plaintiff  would  give  time  to  the  defendants  for  payment  thereof,  the 
defendants  undertook  and  promised  the  plaintiff  that  the  whole  of  the  sum 
of  228/.  2«.  6(/.,  with  interest  thereon  from  the  1st  of  February  then  last^ 
should  be  paid  to  the  plaintiff  on  or  before  the  1st  of  June  then  next,  or  in 
default  thereof,  that  the  said  defendants  would  sign  a  warrant  of  attorney  to 
enable  the  plaintiff  to  enter  up  judgment  against  them  forthwith  for  the  same, 
and  that  they  would  pay  to  the  plaintiff  the  sum  of  50/.  quarterly,  on  the  1st 
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day  of  September,  the  Ist  day  of  December,  the  Ist  day  of  March,  and  the  K%ng*$  BmcJ^ 
1st  day  of  June  in  every  year,  until  the  further  sum  of  500/.,  residue  of  the 
sum  of  728/.  Zs.  6(/.,  together  with  interest  thereon,  at  the  rate  of  51,  per  cent, 
per  annum,  from  the  1st  day  of  February  then  last,  should  be  fully  paid  and 
satisfied ;  and  in  default  of  paying  any  of  the  last-mentioned  instalments,  they, 
the  defendants,  would  execute  a  warrant  of  attorney  to  enable  the  plaintiff 
forthwith  to  enter  up  judgment  against  the  defendants  for  the  whole  sum  of 
500/.  and  interest,  or  so  much  thereof  as  might  then  remain  due ;  and  the 
plaintiff  avers,  that  he  did  forbear  and  give  time  to  the  defendants  for  the 
payment  of  the  said  sum  of  728/.  2«.  6(/.  and  interest,  until  and  upon  the  re- 
spective days  and  times  mentioned  for  payment  thereof  in  the  said  promise 
and  undertaking  of  the  defendants  ;  and  although  the  defendants  paid  to  the 
plaintiff  the  sum  of  228/.  2«.  6(/.,  and  interest  thereon,  yet  the  defendants  did 
not  nor  would  pay  to  the  plaintiff  50/.  quarterly,  on  the  days  and  times 
above  mentioned  in  that  behalf,  but  therein  wholly  made  default,  and  a  large 
sum  of  money  of  the  said  instalments,  to  wit,  the  sum  of  250/.,  being  for  the 
five  sums  of  50/.  each,  which  respectively  became  due  on  &c.,  now  is 
wholly  due,  in  arrear  and  unpaid  from  the  defendants  to  the  plaintiff;  and 
although  the  said  defendants  made  default  in  payment  of  the  respective 
sums  on  the  days  and  times  aforesaid,  contrary  to  the  tenor  and  effect  of  the 
said  promise  of  the  defendants  ;  yet  the  defendants  did  not  nor  would  exe- 
cute a  warrant  of  attorney  to  enable  the  plaintiff  forthwith  to  enter  up  judg- 
ment against  the  defendants  for  so  much  of  the  said  sum  of  500/.  and  interest 
as  then  remained  due,  but  to  do  this  the  defendants  have,  and  each  of  them 
hath  wholly  refused. 

The  cause  was  tried  at  the  Middlesex  sittings  afler  last  Michaelmas  term, 
and  a  verdict  having  been  found  for  the  plaintiff,  speedy  execution  was  al- 
lowed under  ]  Will  4,  c.  7,  s.  2. 

In  Hilary  term  last,  Edwards  obtained  a  rule  nisi  for  setting  aside  the  exe- 
cution and  arresting  the  judgment,  on  the  ground  that  the  declaration  did  not 
set  out  any  consideration  for  the  defendants'  promise.  He  cited  Mowsc  v. 
Edney  (o),  Poiicr  v.  Tumor(b)  and  Anon.  (c). 


Cretswell  and  W,  H,  Watson  showed  cause.  Two  objections  were  made  at 
the  trial,  that  the  action  should  have  been  debt  on  the  bond  ;  and  that  there 
is  no  consideration  for  the  promise.  The  two  objections  resolve  themselves 
into  one,  for  if  there  was  a  good  consideration  for  the  promise,  then  the  form 
of  the  present  action  is  correct.  The  right  of  the  assignee  of  a  bond  to  sue 
the  obligor  at  law  in  the  name  of  the  obligee,  has  been  repeatedly  recognised, 
and  in  such  an  action  the  Court  has  gone  so  far  as  to  set  aside  a  plea  that 
the  defendant  had  been  released  by  the  obligee ;  Legh  v.  Legh  ((/)•  The 
assignee  of  a  bond  has  also  a  clear  right  to  sue  upon  it  in  equity  in  his  own 
name,  and  the  forbearance  by  the  plaintiff  in  this  case  to  enforce  either  his 
legal  or  equitable  remedy  upon  the  bond  is  a  good  consideration  for  the  de- 
fendants' promise ;  Forth  v.  Stanton  («);  in  the  note  to  which  by  Serjt.  Wil- 
liamst  it  is  said,  that  though  Potter  v.  Tumor  was  decided  to  the  contrary, 
that  it  is  contradicted  by  all  the  authorities.    Forbearance  to  an  executor  is 


(a)  lRol.Abr.20,p].12. 

(6)  Winch.  7.    5.  C.  Palmer,  185. 

(e)  Cowp.  128. 


(d)  1  Bot.&PuI.447. 

(•)  1  Wmi.  Saand.  210,  n.  (a). 
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sufficient  to  support  assumpsit  against  him  upon  a  promise  to  pay  testator^s 
debt ;  Com,  Dig.  *'  Action  upon  the  Case  upon  Assumpsit,  Consideration 
(B  1) ;"  and  a  little  further  on,  under  the  same  head,  occurs  this  passage : 
"  So  in  consideration  of  the  forbearance  of  a  suit  against  an  heir  upon  a  bond 
of  his  ancestor,  if  he  was  bound  and  had  assets,"  a  promise  is  good ;  and 
again,  "  so  in  consideration  of  forbearance  by  the  assignee  of  a  bond,  if  be 
has  a  letter  to  sue  and  release  ;'*  which  are  the  very  cases  of  forbearance 
supporting  assumpsit,  although  the  principal  debts  were  due  on  bond.  In 
Mowie  V.  Edney  (a)  it  does  not  appear  that  the  assignee  forbore  beyond  the 
time  of  payment  mentioned  in  the  bond.  In  Pitt  v.  BridgewateTf  which  is  the 
placitum  immediately  preceding  the  last  cited,  it  is  said  that  forbearance  by 
the  assignee  of  a  debt,  having  a  letter  of  attorney  to  sue,  is  a  good  considera- 
tion; fVillmatt  V.  Priggett(b)  and  Russell  v.  Haddock  (c)  are  also  autho- 
rities on  the  same  points. 


Edwards  contri.  There  is  no  consideration  for  the  promise  in  this  case, 
simply  because  the  agreement  to  forbear  was  not  binding  at  the  time  it  was 
made.  The  plaintiff  might  have  sued  defendant  immediately  afterwards, 
either  at  law  or  in  equity ;  in  law,  because  the  parol  agreement  to  give  time 
to  pay  a  bond  debt,  would  be  of  course  nugatory ;  and  in  equity,  because  the 
defendants  promise  to  do  that  which  they  were  already  bound  to  do  at  the  time 
of  the  agreement,  namely,  to  pay  the  amount  of  the  bond,  could  be  no  con« 
sideration  for  the  plaintiff's  agreement  to  forbear;  Harris  v*  fFaison(jI)t 
Stilk  V.  Myrick  (e).  The  plaintiff  therefore  not  being  bound,  the  defendants 
were  not  bound ;  Lees  v.  Whkamb  (f),  Monse  v.  Edney^  and  Potter  v. 
Tumor  are  quite  in  point.  The  latter  case  may  be  much  weakened  by 
Fenner  v.  Meares  (g),  but  was  in  principle  upheld  by  Lord  Kenyon  in  Johnson 
V.  Collings  (A)  and  fVilliams  v.  Everitt  (t),  where  he  seems  to  dissent  from  the 
authority  of  Fenner  v.  Meares. 

This  may  be  considered  as  a  parol  agreement  to  vary  the  terms  of  a  deed; 
it  purports  to  give  a  release,  as  it  were,  up  to  a  certain  day,  the  day  of  for- 
bearance ;  if  that  may  be  done,  why  may  not  a  parol  release  altogether  be 
good  ?  It  may  also  be  contended  that  if  the  consideration  for  the  defendant's 
promise  is  good,  the  plaintiff  would  have  two  causes  of  action  agunst  him  ; 
and  if  the  defendant,  after  paying  the  debt  in  an  action  on  this  agreement, 
might  afterwards  be  sued  on  the  bond,  it  would  be  impossible  for  the  de- 
fendant to  show  that  the  agreement  was  made  in  respect  of  the  identical 
bond. 

Cur.  adv.  vult. 


Lord  Denmak,  C.  J.,  on  a  subsequent  day  in  this  term,  delivered  the 
judgment  of  the  Court :— This  was  a  motion  in  arrest  of  judgment.  The 
question  is,  whether  forbearance  for  a  given  time,  on  the  part  of  the  assignee 
of  a  bond,  to  sue  the  obligors,  is  a  good  consideration  for  a  promise  by  the 
obligors  to  pay  the  assignee  at  the  expiration  of  that  time,  or  give  him  a 
warrant  of  attorney  for  the  amount. 


(a)  1  Bol.  Abr.  20,  pi.  12. 
(6)  IRol.  Abr.29,pl.60. 
(c)  1  Lev.  188. 
(d)Pcakc'»N.P.C.72. 
(e)  2  Canipb.  317. 


(/)  6Bing.34. 
(g)  2  W.  Bla.  1269. 
(h)  1  East,  98. 
(0  14] 
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It  was  objected,  that  there  is  no  mutuality  in  the  agreement,  for  that  if  the 
plaintiff  had  sued  the  defendants  in  the  obligee's  name,  the  promise  to  for- 
bear would  be  no  answer.  Again,  that  this  is  a  mere  nudum  pactum,  being 
only  a  promise  to  do  that  which  the  defendants  were  already  bound  to  do  by 
heir  bond.  And  further,  that  if  this  promise  be  binding,  it  amounts  to 
drying  a  deed  by  parol  contract,  which  is  contrary  to  the  rules  of  law. 

We  do  not  think  any  of  these  objections  sufficient  to  arrest  the  judgment. 

As  to  the  first,  there  is  sufficient  mutuality,  for  although  the  agreement  to 
forbear  would  not  be  pleadable  to  an  action  in  the  name  of  the  obligee,  yet, 
unless  the  plaintiff  did  forbear,  according  to  his  agreement,  he  would  not  be 
able  to  sue  on  the  defendants'  promise ;  he  is  obliged  to  aver,  as  he  does  in 
the  present  declaration^  that  he  has  forborne,  which  is  a  condition  precedent 
to  his  suing. 

As  to  the  second  objection,  this  is  not  a  mere  nudum  pactum,  for  the  de- 
fendants promise  to  pay  the  plaintiff^  a  third  person,  whom  they  were  not 
bound  to  pay  by  their  bond,  and  they  promise  in  consideration  of  a  detri- 
ment sustained  by  the  plaintiff^  at  their  request,  namely,  a  forbearance  to 
enforce  his  right  in  the  name  of  the  obligee. 

As  to  the  third  objection,  the  bond  is  in  no  respect  varied  by  this  agree- 
ment; the  new  contract  entered  into  by  defendants  with  the  plaintiff  leaves 
the  bond  just  as  it  was  before :  it  was  forfeited  before  the  agreement,  and 
so  it  remains,  and  the  agreement  would  be  no  answer  to  an  action  on  it. 

The  cases  on  this  subject  are  collected  in  Mr.  Serjeant  fVillianui's  notes  to 
Forth  V.  Stanton  (a)  and  to  Barber  v.  Fox  (6),  to  which  may  be  added  Yard 
V.  Eland  (c),  and  other  cases  collected  in  Com.  Dig,  Action  on  the  Case  sur 
Assumpsit,  Consideration  (B). 

They  are  all  in  favour  of  the  action  lying,  with  the  exception  o£  Potter  v. 
Tumor  (jf),  which  we  think  inconsistent,  not  only  with  the  current  authorities, 
but  with  established  principles.  For  these  reasons  we  are  of  opinion,  that 
the  rule  to  arrest  the  judgment  in  this  case  must  be  discharged. 


Rule  discharged. 
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(a)  1  Wms.  Sauod.  210,  n.  (1). 
C6)  2  Wms.  Saund.  137,  n.  (2). 


(e)  I  Lord  Raym.  368. 

(d)  Winch,  7.    S,  C.  Palm.  Rep.  18& 


Bo  WEN  V.  Jenkins  « 

QASE  for  disturbance  of  common,  by  putting  on  divers  cattle  in  and  upon      ^^V  31*«- 

plaintiff's  common,  at  divers  days,  and  keeping  the  same  there  respec-  in^^*}^'^.**^" 
tively  as  aforesaid.     Plea,  firsts  traversing  the  plaintiff's  right  of  common  ;  turbaDceofthe 
second,  that  before  and  at  the  said  several  times,  when,  &c.,  defendant  was  moii°1>y  p^thig 
possessed  of  certain  land,  with  the  appurtenances,  situate  &c.,  and  that  the  <>»  di^m  <-»ttie, 
occupiers  of  the  said  land,  with  the  appurtenances,  now  have,  and  for  and  pleaded  a  right  of 
during  the  period  of  sixty  years  and  upwards  next  before  the  commence-  *^om»o»»  •«>«>  that 

^    1  .  .  .  ,     ^  ^.  .     ^  ^  ,     ,         ,  ,  J      -.r       .  .        the  said  catUe 

ment  of  this  suit,  without  mterruption,  have  liad  and  used,  and  without  in-  were  hit  own 
terruption  and  of  right  ought  to  have  and  use,  &c.,  and  the  defendant,  as  ^^T^iSf  *' Suiff 

replied  that  all 
the  said  cattle  in  the  declaration  mentioned  were  not  tlie  defendant's  own  commonable  cattle  in  manner 
and  form  as  in  the  plea  alleged  :— flcM,  that  onder  this  replication  the  plaintiflf  could  not  give  evidence 
of  a  surcharge  by  the  defendant,  which  should  have  be«n  tlie  subject  of  a  new  assignment. 
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Kmg*$  Bentk.  occupier  of  the  said  land,  of  right  ought  to  have  and  use  common  of  pasture 
upon  the  said  place  called  '*  The  Golden  Mile  Common,"  for  all  his  and  their 
commonable  cattle,  levant  and  couchant,  in  and  upon  the  said  land  ;  and  the 
defendant,  being  so  possessed  and  so  entitled,  &c.  afterwards,  and  at  the 
said  several  times  when  &c.,  in  the  said  declaration  mentioned,  put  and 
caused  to  be  put  the  said  cattle  in  the  said  declaration  mentioned,  being  the 
defendant's  own  commonable  cattle,  levant  and  couchant,  in  and  upon  the 
said  land,  with  the  appurtenances  of  the  said  defendant,  to  use  the  said  com- 
mon of  pasture  of  the  said  defendant  there,  and  kept  and  detained  the  same 
there  for  the  said  space  of  time  in  the  said  declaration  mentioned,  for  the 
purpose  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  which  is  the 
same  putting  and  causing  to  be  put,  and  keeping  and  detaining  of  the  said 
cattle  in  and  upon  the  said  waste  or  common,  called  "  The  Golden  Mile 
Common,'*  as  in  the  said  declaration  mentioned,  and  whereof  the  said  plain- 
ti  AT  hath  above  complained  against  the  said  defendant;  and  this  the  said  de* 
fendant  is  ready  to  verify. 

Replication,  to  the  first  plea,  similiter.  To  the  second  plea,  that  all  the 
said  cattle  in  the  said  declaration  mentioned^  at  the  said  several  times  when 
&c.,  were  not  the  said  defendant's  own  commonable  cattle,  levant  and  couch- 
ant, in  and  upon  the  said  land  of  the  defendant  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  thereof  alleged ;  concluding  to  the 
country. 

At  the  trial  before  Patieson^  J.  it  was  admitted  by  the  plaintiff,  that  at  the 
times  when  &c.  the  defendant  had  the  right  of  common  for  his  cattle  levant 
and  couchant,  but  it  was  stated  that  he  had  surcharged. 

The  learned  judge,  thinking  that  a  case  of  surcharge  should  have  been 
made  the  subject  of  a  new  assignment,  directed  a  verdict  for  the  defendant. 

J.  EvanSf  in  Michaelmas  term  1835,  having  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  evidence  of  surcharge  should  have  been  re- 
ceived ; 


E,  V.  Williams  shewed  cause  (a).  It  was  necessary  for  the  plaintiff  to 
new  assign  in  order  to  render  evidence  of  surcharge  admissible.  At  the 
trial  a  note  by  Serjt.  fVilliams  to  Mellor  v.  Spaieman  (6)  was  read,  in  which  he 
says,  "  If  the  lord  should  bring  an  action  of  trespass  quare  clausum  fregit^ 
instead  of  distraining,  and  the  defendant  should  prescribe  for  common  for  his 
cattle  levant  and  couchant,  and  aver  that  he  put  the  cattle  mentioned  in  the 
declaration  being  his  commonable  cattle  levant  and  couchant  on  his  land  into 
the  common,  in  case  some  of  the  cattle  were  not  levant  and  couchant,  it  should 
seem  the  plaintiff  should  new  assign  the  trespass,  by  stating  that  he  brought 
the  action  for  depasturing  the  common  with  other  cattle,  and  not  traverse 
the  levancy  and  couchancy.  For  in  trespass  it  is  sufficient  for  the  defendant 
to  shew  anything  which  excuses  the  trespass,  and  the  number  mentioned  in 
the  declaration  is  not  material."  For  this  doctrine  he  cites  Ellis  v.  Rowles^c), 
It  must  be  admitted  that  his  doctrine  is  not  borne  out  by  the  above  case,  but 
it  is  nevertheless  correct,  and  the  result  of  all  the  authorities  on  the  subject. 
The  disturbance  of  the  right  of  common  is  the  gist  of  the  action,  so  much  so 


(a)  Id  Easter  term.  May  1,  before  Lord 
Deniiiofi,  C.  J,,  LUtUdaU,  Paltewn,  and 
CoUrUge,  Ji, 


(b)  1  Wm8.Saaiui.346»e. 

(c)  WUle8,638. 
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that  the  practice  used  to  be  to  state  the  disturbance  generally  without  speci* 
fying  any  particular  mode.  The  same  general  declaration  was  used  in  tres- 
pass quare  clausum  fregit,  on  which  account,  according  to  Serjt.  William§  in 
a  note  to  Green  ▼.  Jones  (a),  the  plea  of  liberum  tenementum  was  allowed, 
which  always  drove  the  plaintiff  to  a  new  assignment ;  because  if  he  tra- 
versed it  without  new  assigning  he  ran  great  risk,  for  he  would  fail  on  that 
issue  if  the  defendant  had  any  part  of  his  land  in  the  vill.  In  the  same  note 
it  is  said,  a  new  assignment  is  used  where  the  plea  covers  the  whole  trespass, 
but  mistakes  it,  and  does  not  hit  the  whole  or  some  part  of  the  trespass  in- 
tended in  the  declaration.  Here  the  whole  trespass  is  covered  by  the  plea, 
the  plaintiff  ought  therefore  to  have  explained  by  new  assigning  that  he  did 
not  bring  his  action  for  the  trespass  by  the  commonable  but  by  the  non-com- 
monable  cattle.  Thus  in  Montprroatt  v.  Smith  (b)  in  which,  to  trespass  for 
breaking  and  entering  a  house  and  staying  therein  three  weeks,  the  defendant 
pleaded  a  justification  as  to  the  breaking  and  entering  and  staying  in  the 
house  twenty-four  hours ;  it  was  held,  that  the  plea  covered  the  whole  de- 
claration, and  that  any  excess  beyond  the  time  justified  should  have  formed 
the  subject  of  a  new  assignment.  The  case  of  Barnes  v.  Hunt  (c)  may  be 
cited  against  this  doctrine,  but  is  distinguishable  :  to  a  declaration  for  several 
trespasses  on  divers  days  the  defendant  pleaded  leave  and  license,  and  under 
the  replication  de  injurU  the  plaintiff  was  allowed  to  give  evidence  of  a  tres* 
pass  committed  prior  to  the  license.  It  is  not  necessary  to  dispute  the  autho- 
rity of  that  case ;  for  wherever,  as  in  Barnes  v.  Hunit  the  declaration  contains 
several  counts  for  distinct  trespasses,  a  plea  of  leave  and  license  must  be 
supported  by  shewing  a  license  co-extensive  with  the  trespasses  charged  in 
the  several  counts,  and  the  plaintiff  need  not  new  assign  ;  but  it  is  otlierwise 
where  the  trespass  is  one  continuing  trespass,  and  the  plaintiff  relies  upon  an 
excess  not  covered  by  the  justification  in  the  plea ;  Lambert  v.  Hodgson  (d). 
In  some  of  the  cases  cited  in  Saunders,  the  replication  was  de  injurid,  and 
it  may  be  said  that  this  makes  a  difference.  Now  if  the  replication  means 
that  none  of  the  defendant's  cattle  were  levant  and  couchant,  it  is  much  the 
sme  as  de  injuriA;  if,  on  the  other  hand,  it  means  that  some  of  the  cattle 
were  commonable  and  some  not,  it  then  falls  short  of  de  injuriji,  and  new 
assignment  is  the  more  necessary,  otherwise  the  plaintiff  admits  that  he  has 
brought  his  action  for  some  trespasses  for  which  no  action  lies.  In  some 
cases  the  replication,  though  it  does  not  in  form  new  assign,  answers  the 
same  purpose,  as  in  the  Six  Carpenters*  case  (e),  where  an  abuse  of  the  law 
is  replied,  for  the  purpose  of  shewing  that  some  subsequent  act  has  made 
the  defendant  a  trespasser  ab  initio. — [Lord  Denman,  C.  J. — Sloper  v, 
Allen{f)  seems  against  you.] — ^Thatwas  replevin  for  taking  a  definite  num* 
ber  of  sheep,  in  which  the  asportation  is  the  gist  of  the  action ;  and  according 
to  the  report  in  BrownUm^  the  plaintiff  had  judgment. 


King*t  BetidL 

BOWEW 

V. 
jEMKIIffl« 


Evans  and  Nicholl,  contr^.  The  levancy  and  couehancy  is  a  material  alle- 
gation in  defendant's  plea,  and  he  should  have  pleaded,  as  in  MeUor  v.  Spate'- 
^on  (^),  a  right  of  common  as  to  some,  and  the  general  issue  as  to  the  rest* 


U)  \  Wais.SaoDden,290b,  (d.6). 
(6)  2  Campb.  173,  and  lee  the  not«. 
(c)  11  East,  451. 
{d)  1  Biug.  317  ;  aDd  see  Bull.  N.  P.  17. 

VOIm  IJf.  L  h 


<c)  8  Coke.  145  a. 

(  O  BiowdI.  171.    6.  C.  Roll.  Abr.  Tiial, 
Verdict,  pi.  41. 
(g)    1  Saund.342,a 
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King*t  Btneh. 

BOWBN 

V. 
JSMlIlfl. 


In  the  present  state  of  the  record  the  issue  is  as  to  all  the  cattle ;  the  plea 
attempts  to  justify  the  trespasses  hy  all  the  cattle  mentioned  in  the  declara- 
tion, and  the  plaintiff* traverses  all  justified  by  the  plea;  the  issue  then  is  on 
the  whole — [Patteson^  J. — It  comes  to  this,  you  say  they  undertake  to  prove 
all  were  commonable,  and  they  say  you  undertake  to  prove  that  none  were.] 
The  justification  is  co-extensive  with  the  complaint ;  Bame$  v.  Hunt  h  an 
authority  therefore  to  shew  that  a  new  assignment  was  not  required. — \_LitiU'- 
daUt  J. — Suppose  in  trespass  a  right  of  way  pleaded,  you  must  new  assign  in 
order  to  shew  a  trespass  extra  viam.]  The  allegations  in  this  replication 
may,  under  the  rules  of  H.  T.  4  IVilL  4,  in  Trespass,  r.  6,  be  taken  distri- 
butively,  so  as  to  give  it  the  character  of  a  new  assignment. — \LMedalfy  J. ' 
— The  object  of  that  rule  is  to  enable  the  jury  to  find  under  one  plea  distri- 
butively  what  would  have  been  the  subject  of  several  pleas  before  the  new 
rules.]    Sloper  v.  Ailen  is  directly  in  point. 

Lord  Denmak,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court : — 
This  was  an  action  on  the  case  for  disturbing  the  plaintiff**s  right  of  common, 
by  turning  on  cattle  on  divers  days  and  times.  The  defendant  pleaded  a 
right  of  common  in  himself,  and  justified  turning  on  the  cattle  mentioned  in 
the  declaration,  being  his  own  commonable  cattle  levant  and  couchant  on  his 
land,  which  are  the  same  supposed  trespasses  in  the  declaration  mentioned. 

The  plaintiff*replied,  that  all  the  cattle  mentioned  in  the  declaration  were 
not  the  defendant's  cattle  levant  and  couchant  modo  et  formd. 

Upon  the  plaintiff*'s  opening,  it  was  admitted  by  his  counsel  that  on  the 
days  and  times  some  of  the  cattle  turned  on  were  levant  and  couchant,  and 
that  the  action  was  for  surcharging. 

The  learned  judge  thought  that  the  surcharging  ought  to  have  been  newly 
assigned,  and  refused  to  receive  any  evidence  respecting  it,  directing  the  jury, 
upon  the  admitted  facts,  to  find  a  verdict  for  the  defendant.  We  are  of 
opinion  that  he  was  right  in  so  doing,  and  that  this  rule  for  a  new  trial  must 
be  discharged.  The  case  of  Eliis  v.  Rooks  (a)  was  cited  and  relied  on  at  the 
trial,  but  appears  not  to  be  in  point.  It  is  quoted  in  a  note  of  Mr.  Serjt. 
Williams  to  Mcllor  v.  Spaieman  (6),  as  if  it  were  an  authority  for  a  position 
there  laid  down,  viz.  **  that  if  a  lord  bring  trespass,  and  the  defendant  should 
prescribe  for  common  for  his  cattle  levant  and  couchant,  and  aver  that  he 
put  the  cattle  mentioned  in  the  declaration,  being  his  commonable  cattle 
levant  and  couchant  on  his  land,  into  the  common,  in  case  some  of  the  cattle 
were  not  levant  and  couchant,  it  should  seem  the  plaintiff  should  new  assign 
the  trespass,  by  saying  that  he  brought  his  action  for  depasturing  the  com- 
mon with  other  cattle,  and  not  traverse  the  levancy  and  couchancy ;  for  in 
trespass  it  is  sufficient  for  the  defendant  to  shew  any  thing  which  excuses 
the  trespass,  and  the  number  mentioned  in  the  declaration  is  not  material." 
But  the  passage  stood  in  the  first  edition,  without  any  authority  cited  to  sup- 
port it^  as  an  observation  of  the  editor  himself,  and  the  case  was  added  in  a 
subsequent  edition,  as  bearing  upon,  though  not  expressly  involving,  the 
point.  If  the  position  be  good  law,  it  applies  equally  to  a  plea  in  an  action 
on  the  case  by  a  commoner,  in  which,  though  for  some  time  before  the  new 
rules  such  defence  would  have  been  given  in  evidence  under  the  plea  of  not 


(a)  WilleB.638. 


(b)  1  Wmi.  Saunders,  346,  c.  (n.  2.) 
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guilty,  yet  formerly  it  used  to  be  pleaded  specially.     (See  the  former  part    King's  Bench. 
of  the  note.)  ws^^ 

Now  the  precise  number  mentioned  in  the  declaration  being  immaterial,  ^*'* 

the  defendant  was  at  liberty  to  apply  his  justification  of  right  of  common  to  Jsnkiki. 
any  number  of  cattle  that  he  pleased,  and  to  aver  that  those  cattle  were 
levant  and  couchant,  and  that  the  supposed  grievances  with  them  were  the 
grievances  alleged  in  the  declaration.  The  plaintiff,  by  his  replication,  admits 
the  right  of  common  set  up  by  the  defendant,  and  that  the  cattle  in  the  plea 
are  the  same  as  those  in  the  declaration,  but  traverses  that  all  the  cattle  in 
the  declaration  were  levant  and  couchant.  This  docs  not  make  the  precise 
number  material ;  and  as  it  was  conceded  that  on  every  occasion  some  of  the 
cattle  were  levant  and  couchant,  the  defendant  is  entitled  to  apply  his  plea  to 
them  both  by  way  of  allegation  and  proof  at  the  trial,  since  he  has  asserted 
by  his  plea  that  those  are  the  cattle  mentioned  in  the  declaration,  and  that 
assertion  has  not  been  denied.  If  the  plaintiff  had  stated  in  his  declaration, 
as  he  might  have  done,  though  he  was  not  bound  to  do,  that  the  defendant, 
being  a  commoner,  had  put  in  cattle  which  were  not  levant  and  couchant,  and 
the  defendant  had  asserted  in  his  plea  that  they  were  levant  and  couchant, 
doubtless  he  must  fail,  unless  he  could  prove  by  his  evidence  that  all  the 
cattle  plaintiff  proved  to  have  been  put  on  the  common  by  him  were  levant 
and  couchant.  This  also  shews  that  the  case  o£ Barnes  v.  Hunt  (a)  does  not 
apply,  for  there  the  license  pleaded  was  wholly  inapplicable  to  all  the  tres- 
passes proved  on  one  particular  day. 

Such  would  have  been  the  state  of  things  if  the  replication  had  merely  tra- 
versed that  "  the  cattle  in  the  plea  mentioned,"  or,  "  the  said  cattle,*'  were 
levant  and  couchant ;  but  the  language  of  it  is,  that  all  the  cattle  in  the  de- 
claration mentioned  were  not  the  defendant's  own  commonable  cattle  levant 
and  couchant  on  his  land. 

On  this  replication  a  question  arises,  whether  the  word  ''  all"  alters  the 
meaning  of  the  issue  tendered.  The  replication  either  means  that  none  of  the 
cattle  mentioned  in  the  declaration  were  levant  and  couchant,  or  it  means  that 
some  were  and  some  were  not.  Now,  if  it  means  the  former,  it  is  properly 
taken  as  an  issue,  concluding  to  the  country,  for  such  is  unquestionably  the 
meaning  of  the  plea,  and  the  issue  can  only  be  properly  taken  by  pursuing 
the  meaning  of  the  plea.  Again,  this  would  cause  no  inconsistency  in  the 
plaintiff's  pleadings,  because  he  would  only  then  be  averring  that  defendant 
had  no  cattle  levant  and  couchant,  which  is  the  apparent  meaning  of  the  de- 
claration. 

But  if  the  replication  have  the  latter  meaning,  then  it  is  faulty  in  two  re- 
spects ;  first,  that  it  traverses  the  plea  in  a  sense  manifestly  not  intended  by  the 
plea  ;  and,  secondly,  that  it  asserts  that  some  of  the  cattle  in  tlie  declaration 
mentioned  were  levant  and  couchant  on  the  defendant's  premises,  who  had 
a  right  of  common,  and  so  shews  that  the  action  is  brought  in  respect  of 
cattle  for  which  it  will  not  lie,  and  that  the  defendant  is  entitled  to  a  verdict 
pro  tanto,  and  yet  not  shewing  for  how  much.  This  is  absurd^  and  there- 
fore the  plaintiff  is  driven  to  say,  that  the  word  "  all"  is  equivalent  to  a  new 
assignment,  and  amounts  to  the  same  thing  as  if  the  replication  had  averred 
expressly  that  the  action  was  brought,  not  in  respect  of  the  cattle  levant  and 
couchant,  but  in  respect  of  others  that  were  not  levant  and  couchant. 

(a)  11  East,  461. 
L  L  2 
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King'i  Bench,        We  think  that  the  word  "  all/'  being  in  the  replication  quite  ambiguous, 

>^/^^         must  be  taken  most  strongly  against  the  party  pleading,  and  that  it  must  be 

Bow  Kir        taken  that  the  traverse,  concluding  to  the  country,  takes  issue  only  on  the 

Jenkins.       allegations  of  the  plea  according  to  the  meaning  of  that  plea ;  consequently 

it  does  not  amount  to  a  new  assignment,  but  is  only  a  denial  that  any  catde 

of  the  defendant's  were  levant  and  couchant ;  and  the  learned  judge  was 

right  in  telling  the  jury,  that,  as  it  was  admitted  that  in  all  the  instances  some 

of  the  cattle  were  levant  and  couchant,  the  verdict  must  be  for  the  defendant. 

The  present  rule  must  be  discharged. 

Rule  discharged. 


GuuGEON  V.  Smith  (a). 

-  Bill  for  &c.     INDORSEE  of  a  bill  of  exchange  against  the  drawer.     Plea :  that  defend- 
due  on  ocCfdrawn    J.  ,_  -i^  .JT.        ,.,  .,  »■ 

bj  Ace,  u  tAis  ant  had  not  received  due  notice  of  its  dishonour  by  the  acceptor.     At  the 

IcZrirZ'Julk  ^^^^  before  Patteson,  J.,  at  the  Liverpool  Spring  Assizes  1837,  a  notice  was 
jfour  imm€dimu  at-  proved  to  havc  been  sent  to  the  defendant,  which,  af\er  describing  the  bill 
irt'soffidnrDo^^  ^y  '**  amount,  the  day  on  which  it  became  due,  and  the  name  of  the  de- 
uce to  » drawer  of  fendant  as  drawer,  proceeded,  "  Is  this  day  returned  with  charges,  to  which 
onudi»ho"ooor**  Y^"^  immediate  attention  is  requested.**  It  was  submiued,  on  the  authority 
hg  tiie  acceptor,     of  Solartt  v.  Palmer  (6),  that  this  notice  was  insufficient,  but  the  learned 

judge  held  otherwise ;  and  a  verdict  was  given  for  the  plaintiff,  with  leave  to 

move  to  enter  a  nonsuit. 

Marpht/f  in  Easter  term  following,  moved  accordingly,  and  cited  Solartc 
V.  Palmer, 

Per  Curiam. — This  is  a  very  different  case  from  Solarte  v.  Palmer.  There 
the  notice  contained  no  intimation  that  the  acceptor  had  not  paid  the  bill ; 
but  here  this  intimation  is  plainly  given  by  the  phrase,  **  returned  with 
charges.** 

Rule  refused. 

(a)  Decided  April  19.  (6)  1  Biog.  N.  C.  194. 


Wi  LKES  t;.  Ottley. 


June  10. 


1.  Defendaut,  ^W^YRWHITT  obtained  a  rule  nisi  for  setting  aside  a  judgment  signed  in 
in  an  action  of  an  actiou  of  debt,  for  want  of  a  plea.  The  time  for  pleading  expired 
for  pleading  eT-^  ou  the  20th  May,  when  the  defendant  delivered  to  the  plaintiff*  several  pleas, 
pired  on  May  yf\x\^  ^  summons,  returnable  on  May  22d,  for  leave  to  plead  several  matters, 
that  dNy  aeverai  The  plaintiff  however  refused  the  pleas,  and  signed  judgment  at  11  o'clock 
piea».  atcom-  q„  ^q  22d.     Af^cr  the  above  rule  had  been  sranted,  the  defendant  took  out 

panicd  by  a  rule  C7  ' 

to  plead  several     another  summons  to  plead  several  matters,  which  summons  was  objected  to 

maitrn«  returnable 

at  three  o'clock  the  22d,  on  which  day,  at  11  o'clock,  plaintiff  signed  judgment.    The  Court  set  aside  the 

judgment  without  costa. 

2.  After  judgmeut  had  been  signed  in  debt  for  waut  of  a  plea,  the  defendant,  who  had  moved  to  set 
aside  tiie  judgment,  before  the  rale  was  disposed  of«  obtained  a  judge's  order  to  plead  several  matters, 
that  l)ts  pleas  might  be  in  readiness  to  prevent  the  signing  of  a  second  judgment  for  waut  of  a  plea,  in  case 
Uie  fiist  should  be  set  aside.    Tlie  Court  set  aside  the  oriic  r  without  costs. 
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as  irregular  while  the  judgment  remained  in  force.     The  learned  judge  at  King't  Bench, 

chambers,  however,  granted  the  order,  but  it  was  never  drawn  up  nor  served  v^/^/ 

upon  the  plaintiff.  Wilees 

Mansel  having  obtained  a  rule  nisi  to  set  aside  this  order,  both  rules  came  OnLsr. 
on  for  argument  together. 

Tyrwhitt  in  support  of  the  first  rule,  and  in  shewing  cause  against  the  se- 
cond rule  granted  to  ManseL  It  appears  from  Tidd,  9th  ed.  567,  that  for- 
merly, if  instructions  had  been  given  to  the  clerk  of  the  rules  for  a  rule  to 
plead  several  matters,  the  plaintiff  could  no  more  sign  judgment  than  if  the 
rule  itself  had  been  obtained.  It  is  submitted  that,  since  the  new  practice,  a 
summons  before  a  judge  has  the  same  effect  which  instructions  to  the  clerk 
of  the  rules  formerly  had.  With  regard  to  the  rule  for  setting  aside  the 
judge's  order,  it  is  perfectly  unnecessary ;  for  the  order  having  never  been 
drawn  up  and  served  upon  the  plaintiff,  so  that  he  was  not  bound  or  pre- 
judiced by  it  in  any  way,  he  need  not  have  noticed  it,  for  it  might  have 
been  abandoned  by  the  defendant  at  any  time :  Sedgrvkk  v.  Allerton  (a), 

Joddrdl  V. (6),  M'Dougall  v.  Nicholh  (c).     The  defendant  obtained  it 

merely  to  have  it  in  readiness,  in  case  the  judgment  should  be  set  aside;  for, 
unless  he  had  done  so,  judgment  might  have  been  signed  against  him  a  second 
time  before  he  could  get  an  order  to  plead  several  matters.  If  a  judge's 
order  is  set  aside,  it  must  be  without  costs  ;  per  Parke^  B.,  in  Hargrove  v. 
Holdai{d}. 

Afansel,  in  support  of  his  rule.  The  defendant  was  quite  irregular  in  get- 
ting an  order  to  plead  when  the  cause  had  arrived  at  final  judgment,  and  was 
therefore  at  an  end.     (He  was  then  stopped.) 

Per  Curiam, — With  regard  to  the  first  rule,  the  practice,  as  laid  down  by 
Mr.  Tidd,  does  not  now  apply,  for  it  is  discretionary  with  the  judge  to  grant 
the  rule  to  plead  several  matters,  but  both  rules  may  be  made  absolute  with- 
out costs. 

Rule  absolute  for  setting  aside  the  judgment,  without  costs. 
Rule  absolute  for  setting  aside  the  order^  without  costs. 

(a)  7  East,  542.  (c)  3  Ad.  &  £1. 813. 

(6)  4  Taunt.  263.  (d)  3  DowL  P.  C.  176» 

Doe,  on  the  several  demises  of  Ann  Leeming  and  Mart 
Leeming,  v.  Ann  Skirrow. 

June  5. 
jgJECTMENT  for  lands  in  Lancashire.     At  the  trial  before  Parke,  B.  at     ontbeezwu. 
the  Lancaster  Spring  assizes,   18S6,  the  following  facts  were  adduced  ^""e ^I'fee  bJT^" 
in  evidence.     In  February  1827,  John  Skirrow,  and  the  defendant  his  wife,  leweaad  reiMsr> 
by  lease  and  release,  conveyed  the  lands  in  question  to  J,  B,  Leeming^  under  ll^i^^^^haTthl 
whose  will  the  lessors  of  the  plaintiff  claimed.     The  release  contained  a  cove-  ^•^•^^or  should  oc- 
nant  by  /.  Skirrow  to  levy  a  fine  to  bar  the  dower  of  his  wife ;  she  at  first  ob-  unS  Uie  SeaSTf 

eitbrr  himself  or 
the  purchaser.  On  the  death  of  the  purchaser  notice  to  quit  was  giren  to  the  vendor.  Tiie  vendor  also 
died  sliortly  after  the  eiplration  of  the  notice,  but  his  widow  continued  in  possession.  On  ejectment 
brought  against  her  it  was  held,  that  she  could  not  set  up  a  mortgage  executed  by  her  husband  prerionsly 
to  the  conveyance,  although  the  purchaser  was  cognisant  of  this  mortgage  at  the  time  of  the  sale,  because 
her  possession  was  derived  from  the  purchaser,  under  whom  tlie  plaintiffs  claimed. 
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King's  Bench,   jected,  on  that  account,  to  join  in  the  execution  of  the  deed,  and  it  was  then 

^"^"^^        verbally  arranged  that  her  husband  should  occupy  the  land  during  the  joint 

^^°  lives  of  himself  and  Leeming.    Leemmg  died  in  1 833,  whereupon  Ann  Ltefning^ 

Lbemino       one  of  the  lessors  of  the  plaintiff,  gave  Skirraw  notice  to  quit.    Sldrraw  himself, 

*•  who  had  never  paid  rent  or  interest  on  the  purchase  money  during  his  life, 

KiRKow.      ^.^  shortly  after  the  expiration  of  this  notice  to  quit,  and  his  widow  refusing 

to  give  up  possession,  this  action  was  brought.    The  defendant  relied  upon 

an  unsatisfied  mortgage  made  by  her  husband  to  a  Mr.  Mar$haUt  prior  to  the 

sale  to  Leenungt  and  there  was  evidence  to  show  that  Leaning  was  cognisant 

of  this  mortgage  at  the  time  of  the  sale.     It  was  contended  that  this  defence 

was  not  open  to  the  defendant,  as  she  was  thereby  disputing  the  title  of 

Leemingf  from  whom  she  obtained  possession.     The  learned  baron  directed 

a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 

a  nonsuit. 

R,  Alexander  having  obtained  a  rule  nisi, 

Crestwell  shewed  cause.  The  authority  of  Cornish  v.  SeartU{a)  was  pressed 
for  the  defendant  at  the  trial.  In  that  case,  the  defendant,  who  had  possession 
under  a  lease,  on  a  sequestration  issuing  against  his  lessor,  attorned  to  the 
sequestrators.  They  afterwards  brought  ejectment  against  him ;  the  defend- 
ant set  up  the  lease,  and  it  was  held  that  he  might  dispute  their  title  in  that 
manner,  because  he  had  not  been  let  into  possession  by  them,  or  any  one 
claiming  under  them ;  nor  indeed  had  they  any  power  to  turn  him  out  of 
possession.  Now  here  the  defendant  received  possession  from  her  husband, 
and  he  from  Leeming,  who  is  represented  by  the  lessors  of  the  plaintiff. 
Cornish  v.  Searell  therefore  does  not  apply,  and  it  follows  that  if  she  can  set 
up  the  mortgage,  that  her  husband  also  might  have  done  so,  notwithstanding 
the  estoppel  in  his  own  release.  The  defendant  must  be  considered  to  have 
continued  the  possession  of  her  husband,  and  cannot  contend  that  her  entry 
was  wrongful  and  a  disseisin  ; .  Doe  v.  Perkins  (Jf). 

Addison^  contr^.  The  defendant  was  not  estopped,  nor  would  her  husband 
have  been  estopped,  for  he  was  in  possession  before  the  release,  and  cannot 
be  said  therefore  to  have  got  possession  from  Leeming,  Thus  Cornish  v. 
Searell  is  an  obvious  authority.  It  is  not  disputed  that  the  legal  estate  is  in 
the  mortgagee,  and  it  is  clear  that  Leeming  had  notice  of  the  mortgage.  The 
defendant's  husband  was  not  estopped  from  setting  up  the  mortgage ;  and 
even  if  he  was,  his  wife  is  not,  for,  as  her  execution  of  the  release  was  nuga- 
tory, she  is  a  mere  stranger,  and  how  is  she  then  estopped  ?  Doe  v.  Perkins 
has  been  doubted  recently. 

Lord  Denman,  C.  J. — We  acted  upon  it  very  recently  (c).  The  defendant 
was  in  possession  by  the  sufferance  of  the  lessors  of  the  plaintiff,  for  they 
had  power  to  turn  her  husband  out  on  Leeming*s  death,  and  the  defendant 
came  in  under  her  husband. 

LiTTLEDALE,  J.,  Patteson,  J.,  and  Williams,  J.  concurred. 

Rule  discharged, 
(a)  8  B.  &  C.  471.         (b)  3  M.  &  S.  271.         (c)  Dm  v.  Grtgory,  2  A.  &  £.  14. 
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A'ifi^'i  Bench, 

Beverley  v.  The  Lincoln  Gas  and  Coke  Company. 

May  26. 
ASSUMPSIT  for  goods  sold  and  delivered.     Plea:  non  assumpsit.     At     i.  Asaumptit 

the  trial  before  the  Assessor  for  the  Sheriff  of  Yorkshire,  in  the  West  IJ|2ntt » cor- 
Ridine  of  that  county,  it  appeared  that  the  defendants  had  been  incorporated,  po»t»on  whether 

111  1    •      -/i       1  r  o  1      1  1.    1    wiUi  or  tiiUioul  » 

and  that  the  plaintiff,  who  was  a  manufacturer  of  gas-meters,  had  supplied  head,  on  an  eze. 
the  Company  with  six  meters,  for  the  price  of  which,  15/.,  the  action  was  ^^^-^^^^ot 
brought.     It  appeared  also,  that  the  meters  had  been  sold  with  an  under-  matters  of  ordi- 
taking  that  they  should  be  taken  back  if  found  not  to  answer  the  purposes  of  °^^i"Sn!Jder- 
the  Company.     Two  of  them  had  been  seen  in  use,  but  tliey  were  afterwards  able  value, 
all  returned,  on  the  ground  that  they  did  not  suit  the  Company.     The  plain-  nadc^kectm^ 
tiff  refused  to  take  them  back.     For  the  defendants,  it  was  objected  that  the  puiy.beiuga 
declaration  should  have  been  on  the  special  contract;  and  secondly,  that  ou't^'head.was' 
assumpsit  was  not  maintainable  at  all  against  a  corporation.     The  assessor  held  liaWe  in  at- 
left  it  to  the  jury  to  say  whether  the  goods  had  been  returned  within  a  rea-  g^meten'^ioid  to 
sonable  time.     The  jury  found  they  had  not  been  so  returned.     A  verdict  ^««fof  i^« 

.  ,     ,  .  2.  Where  a»- 

was  then  found  for  the  plaintiff,  but  leave  was  given  to  the  defendants  to  tamptu  may  be 

move  to  enter  a  nonsuit.  maintained  at  all 

againtt  turh  a  cor- 
ponition,and  goods 

Peacock,  in  Hilary  term,  1837,  having  obtained  a  rule  nisi,  J^*t.irof  mu«f 

are  not  returned 


stances. 


R,  Alexander,  on  January  28th  in  the  same  term,  shewed  cause  (a). — Bailey  Twe  ttme' uu"not 
▼.  Goldsmith  (6),  Bianchi  v.  Nash  (c),  and  many  other  cases,  shew,  that  where  n«?wwy  to  de- 
goods  are  sold  upon  sale  or  return,  indebitatus  assumpsit  may  be  brought  for  butu'e corpora- 
them,  if  not  returned  within  a  reasonable  time.     With  regard  to  the  second  '*°°  *•  "■•***  1." 

-  .  Ill-  -111.  common  I  udebita- 

objection,  that  a  corporation  cannot  be  charged  in  assumpsit,  although  it  is  tut  assumpsit,  in 
generally  true  that  a  corporation  can  do  no  act  except  under  its  common  iJl*nJ^™o^viduTi 
seal,  yet  upon  this  rule  an  exception  has  been  grafted,  enabling  it  to  contract  would  be  under 
without  seal  for  ordinary  purposes  and  matters  of  daily  necessity.     The  ^«  •••■«  *^""' 
cases  are  collected  in  BacorCs  Abr,  tit.  Corporation  (E  3),  ComyiCa  Digest^ 
tit.  Franchises  (F  13),  and  Viner*s  Abr,  tit.  Corporations  (G  2).     The  prin- 
cipal authorities  on  this  point  are.  Dean  of  Rochester  v.  Pierce  (d).  Mayor  of 
Stafford  v.  Till{e),  Mayor  of  Carmarthen  v.  Lewis  (/),  City  of  London  Gas 
Company  v.  NichoUs{g),  Smith  v.  Birmingham  Gas  Company  {h).      The  East 
London  Waterworks  Company  v.  Bailey  and  otheri{i),  was  decided  against  the 
plaintiffs,  on  the  ground  that  their  contract  for  certain  pipes  to  be  delivered 
by  the  defendants  was  an  executory  contract;  but  Best,  C.  J.,  in  his  judg- 
ment, expressly  notices  that  their  contracts  are  valid  without  seal,  where  they 
are  executed  or  relate  to  acts  of  daily  necessity,  or  acts  of  an  insignificant 
nature.     The  contract  in  this  case  exactly  falls  within  the  class  of  exceptions 
noticed  by  him.     The  price  of  the  meters  was  only  15/. ;  suppose  the  action 
bad  been  brought  for  the  price  of  one  meter  only,  would  the  case  have  been 
varied,  or  will  it  be  said  that  it  would  not  have  been  too  insignificant  to 
require  the  affixing  of  the  corporation  seal  ?    Brovghton  ▼.  The  Manchester 

(a)  Before  Patlnom,  J.  William,  J.  and  (e)  4  Bing.75. 

Coleridge,  J.  (/)  6  C.  &  P.  608. 

(6)  Peake.  N.  P.  C.  66.  (g)  2  C.  &  P.  365. 

(e)  I  M.  &  W.  545.  (h)  I  Ad.  &  £.  526. 

(d)  1  Campb.  466.  (t)  4  Biog.  283. 
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King*$  Bench, 

Beverlxt 

o. 

Lincoln 

Gas  and  Coke 

Company. 


and  Salford  Waterworks  Company  (a),  in  which  it  was  held  that  the  defendants 
were  not  liable  on  a  bill  of  exchange  accepted  by  them,  payable  six  months 
after  date,  is  no  authority  against  the  present  plaintiffs,  because  that  case 
was  decided  on  the  ground  that  it  was  within  the  several  acts  passed  for  the 
protection  of  the  Bank  of  England. 

Peacock,  contrk. — After  the  decisions  of  Bailey  v.  Goldsmith  (6),  and  Bianchi 
T.  Nash  (c),  it  must  be  admitted  that,  under  similar  circumstances,  indebi- 
tatus assumpsit  might  lie  against  an  individual,  but  it  will  not  lie  against  a 
corporation.  The  two  objections  therefore  resolve  themselves  into  one.  The 
second  objection,  however,  is  valid.  There  is  a  distinction  between  aggre- 
gate corporations  with,  and  those  without  a  head.  In  BacoH*sAbr.  tit.  Corpo- 
ration (£  3),  it  is  said,  **  aggregate  corporations,  consisting  of  a  constant  suc- 
cession of  various  persons,  can  regularly  do  no  act  without  writing ;  therefore 
gifts  by  and  to  them  must  be  by  deed."  In  this  case  the  corporation  is  without 
a  head.  A  corporation  with  a  head  may  do  some  trifling  acts  without  seal — 
appoint  a  servant,  for  instance.  There  are  very  few  cases  in  which  a  corporation 
can  be  made  liable  on  their  parol  contracts,  and  if  this  be  one  of  them,  it  by 
no  means  follows  that  they  be  made  liable  in  assumpsit,  because,  as  a  corpo- 
ration is  impersonal,  and  therefore  incapable  of  making  an  express  promise(</), 
the  law  will  not  raise  against  them  an  implied  promise.  In  all  the  cases  of 
assumpsit,  in  which  parol  contracts  with  corporations  were  upheld,  they  were 
the  plaintiffs  ;  for  a  corporation  may  receive  a  promise,  although  it  cannot 
give  one.  Debt  may  in  some  cases  be  brought  against  a  corporation,  as  in 
Tilson  V.  The  IVanoick  Gas  Company  ( e),  and  if  the  present  defendants  are 
liable  at  all,  it  can  only  be  in  debt.  In  Murray  v.  The  East  India  Com- 
pany (/),  and  Slark  v.  The  Highgate  ArchiDay  Company  (g),  the  actions  were 
undoubtedly  in  assumpsit  upon  bills  of  exchange,  but  those  companies  were 
authorised  by  acts  of  parliament  to  give  such  instruments,  so  that  the  legis- 
lature itself  had  conferred  on  them  the  capacity  to  make  a  promise. 

Cur,  adv,  vuli. 


Pattsson,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the 
Courts  and  afler  stating  the  &cts,  thus  proceeded : — In  this  case  two  objec- 
tions were  insisted  on :  first,  that  the  action  was  misconceived  in  form,  for 
that  the  contract  was  executory  only;  secondly,  that  at  all  events,  as- 
sumpsit could  not  be  maintained  against  the  defendants,  being  a  corporation 
aggregate  without  a  head. 

As  to  the  first,  the  jury  found  at  the  trial  that  the  time  of  return  was 
unreasonable.  Upon  the  argument  in  support  of  this  ground  of  nonsuit,  it 
was  not  denied  that  if  the  action  had  been  between  two  individuals  upon 
this  finding  of  the  jury,  the  form  of  action  would  have  been  sustainable.  For 
this  the  cases  of  Bailey  ▼.  Goldstnith  (A),  and  Bianchi  v.  Nash  (c),  are  cer- 
tainly sufficient  authorities.  But  it  was  said  that  those  decisions  were  inap- 
plicable to  the  case  of  a  corporation,  because  that  could  not,  at  all  events, 
enter  into  a  parol  contract  for  the  delivery  of  goods  on  sale  or  return.    It 


(a)  3B.&  A.l. 

(6)  Fcake,  N.  P.  C.  66. 

(e)  1  M.  &  VV.  646. 

Id)  Frevill  v.  Ewtbaneke,  I  Rol.  Rep.  82, 


pi.  28. 
(e)  4  B.  &  C.  962. 
(/)  6B.  &  A.204. 
(g)  6  1^001.792. 
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seems  to  us  that  this  distinction  cannot  be  maintained,  even  if  the  facts  were    King*t  Btneh, 
suflScient  to  raise  it ;  for  the  principle  on  which  the  cases  cited  above,  and        "^^y^^ 
others^  have  been  decided,  as  to  the  proper  form  of  declaring  where  the  ori-      Bbverliy 
ginal  contract  has  been  executory,  but  the  period  of  credit  has  expired  or       Lincoln 
condition  has  been  performed,  is  not  that  the  law  alters  the  mode  of  declaring    ^^  *°^  ^^^^ 
on  the  original  contract,  and  states  it  not  according  to  the  fact,  but  that  it        ompaoy. 
conclusively  infers  that  simple  contract  to  pay  the  price  for  goods  sold  and 
delivered,  which  would  arise  upon  the  facts  of  a  sale  and  delivery,  without 
any  special  circumstances  accompanying  them.     He  who  seeks  to  disturb 
that  inference,  must  not  content  himself  with  merely  shewing  conditions,  or 
other  special  provisions,  forming  part  of  the  contract  at  the  time  of  its  being 
entered  into ;  he  must  shew  them  in  existence  and  operation  at  the  time  of 
action  brought :  if  not,  they  may  be  struck  out  of  consideration,  and  the  con- 
tract treated  as  originally  simple,  unconditional,  and  executed.     Now  this 
reasoning  will  apply  equally  to  a  corporation  and  an  individual ;  and  we 
must  now  take  it  that  the  goods  were  sold  unconditionally,  have  been  deli- 
vered, and  are  in  the  possession  and  use  of  the  corporation. 

This  therefore  brings  us  to  the  second  question,  which  is,  whether  an 
action  of  assumpsit  can  be  maintained  against  a  corporation  aggregate  with- 
out a  head,  on  an  executed  parol  contract.  It  is  well  known  that  the  ancient 
rule  of  the  common  law,  that  a  corporation  aggregate  could  speak  and  act 
only  by  its  common  seal,  has  been  almost  entirely  superseded  in  practice  by 
the  Courts  of  the  United  States  in  America  (a).  The  decisions  of  those 
Courts,  although  intrinsically  entitled  to  the  highest  respect,  cannot  be  cited 
as  direct  authority  for  our  proceedings ;  and  there  are  obvious  circumstances 
which  justify  their  advancing  with  a  somewhat  freer  step  to  the  discussion  of 
ancient  rules  of  our  common  law,  than  would  be  proper  for  ourselves.  It 
should  be  stated,  however,  that  in  coming  to  the  decision  alluded  to,  those 
Courts  have  considered  themselves  not  as  altering  the  law,  but  as  justified 
by  the  progress  of  previous  decisions  in  this  country,  and  in  America.  We, 
on  our  part,  disclaim  entirely  the  right  or  the  wish  to  innovate  on  the  law, 
upon  any  ground  of  inconvenience,  however  strongly  made  out ;  but  when 
we  have  to  deal  with  a  rule  established  in  a  state  of  society  very  different 
from  the  present,  at  a  time  when  corporations  were  comparatively  few  in 
number,  and  upon  which  it  was  very  early  found  necessary  to  engrafl  many 
exceptions,  we  think  we  are  justified  in  treating  it  with  some  degree  of  strict- 
ness, and  are  called  upon  not  to  recede  from  the  principle  of  any  relaxation 
in  it,  which  we  find  to  have  been  established  by  previous  decisions.  If  that 
principle,  in  fair  reasoning,  leads  to  a  relaxation  of  the  rule,  for  which  no 
prior  decision  can  be  found  expressly  in  point,  the  mere  circumstance  of 
novelty  ought  not  to  deter  us  ;  for  it  is  the  principle  of  every  case  which  is 
to  be  regarded,  and  a  sound  decision  is  authority  for  all  the  legitimate  conse- 
quences which  it  involves. 

Several  cases  have  determined  that  corporations  aggregate  may  maintain 
actions  on  executed  parol  contracts.  In  The  Dean  and  Chapter  of  Rochester 
v.  Pierce  (6),  Lord  EUenborough^  first  at  nisi  prius,  and  in  this  Court  after- 
wards, held  that  they  might  sue  in  debt  for  use  and  occupation  of  their 
lands ;  and  the  Court  of  Common  Pleas,  in  The  Mayor  and  Burgesses  of 
Stafford  v.  TilHc\  held  the  same  as  to  assumpsit.  This  establishes  that 
where  a  benefit  has  been  enjoyed,  such  as  the  occupation  of  their  lands  by 

(a)  2  Kent's  Comm.  p.  288.  (6)  1  Camp.  466.  (c)  4  Bing.  76. 
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King'*  Bench,   ^^1'  permission,  the  law  will  imply  a  promise  to  make  them  compensation, 

v^v«^        which  promise  they  are  capable  of  accepting,  and  upon  which  they  may 

BEvsitLBT      maintain  an  action.     The  action  for  use  and  occupation  is  established  by  the 

Lincoln       ^  ^  ^^*  ^>  ^*  ^^>  '*  ^^>  ^"^*  according  to  the  words  of  the  statute,  may  be 

Gas  and  Coke  maintained  "  wherever  the  agreement  is  not  by  deed.*'  Some  agreement 
ompany.  g^^ms  to  be  implied  as  the  foundation,  though  it  is  well  established  that  it 
need  not  amount  to  a  formal  demise,  or  even  be  express.  To  hold  then  that 
a  corporation  is  within  this  statute,  is  to  hold  that  it  may  be  a  party  to  an 
agreement  not  under  seal,  at  least  for  the  purpose  of  suing  on  it,  and  it  would 
be  ratlier  strong  to  deny  at  the  same  time  that  it  could  be  a  party  to  it  for 
the  purpose  of  being  sued  on  it.  Lord  EUenborough  indeed  says,  in  The 
Dean  and  Chapter  of  Rochester  v.  Pierce  (a)  ^  that  the  action  for  use  and  oc- 
cupation does  not  necessarily  suppose  any  demise ;  "  it  is  enough  that  the 
defendant  used  and  occupied  the  premises  by  the  permission  of  the  plaintifiT, 
and  a  corporation,  as  well  as  an  individual,  may  grant  such  permission  without 
deed."  But,  call  it  by  whatever  name  we  please,  permission  or  demise,  it 
clearly  binds  the  corporation ;  the  party  occupying  and  paying  rent  under  it 
acquires  rights  from  the  corporation,  becomes  their  tenant  from  year  to  year, 
and  can  be  ejected  only  by  the  same  means  as  would  be  available  for  an  in- 
dividual landlord.  Here  then  the  law  implies  that  the  corporation  has  acted 
as  a  contracting  party,  and  that  too  in  a  contract,  to  the  validity  of  which,  for 
the  purposes  of  this  action,  the  absence  of  any  deed  is  essential.  If  in  that  case 
an  express  agreement,  not  under  seal,  had  been  tendered  in  evidence  to  prove 
the  terms  on  which  the  defendant  held,  it  must  have  been  received,  and  if  on 
the  face  of  it  it  had  appeared  that  the  plaintiffs  had  come  under  any  conditions 
precedent  to  the  recovery  of  rent  on  their  part,  such  conditions  would  surely 
have  been  binding  on  them,  though  not  under  seal,  and  the  non-performance 
of  them  would  have  been  an  answer  to  the  action.  In  The  Southwark  Bridge 
Company  v.  Sills  and  others  (6),  the  contract  for  letting  was  proved  by  a  series 
of  letters.  We  agree  that  the  relation  between  the  corporation  and  the 
occupier  of  its  land  may  commence  without  express  contract, — that  it  may  in 
the  first  instance  appear  to  want  many  of  the  legal  incidents  of  the  relation 
between  landlord  and  tenant ;  but  add  the  fact  of  payment  of  rent  for  one 
year,  and  acceptance  by  the  corporation,  and  you  add  express  contract  on 
the  part  of  the  corporation ;  it  has  apparently  done  no  more  than  acquiesce 
in  the  receipt  of  a  certain  compensation  for  the  occupation  of  its  land  for  a 
year  ;  and  yet,  by  the  addition  of  that  fact,  the  corporation  and  the  occupier 
are  demonstrated  to  be  landlord  and  tenant.  This  appears  to  us  to  show 
that  in  the  eye  of  the  law  the  relation  between  them  commenced  in  contract, 
though  it  wanted  at  first  the  evidence  from  which  it  might  be  inferred. 

But  if  this  be  a  contract  to  which  a  corporation  may  be  a  party,  though 
not  under  seal,  and  any  rights  resulting  from  that  agreement  come  to  be  en- 
forced, may  not  that  form  of  action  be  applied  which  is  appropriate  to  parol 
agreements  ?  Is  it  not  unreasonable  to  hold,  that  a  corporation  may  make  a 
binding  promise,  and  yet  that  assumpsit  shall  not  be  maintainable  against  it, 
if  the  promise  be  broken  ? 

If,  then,  it  be  established,  that,  upon  the  same  contract,  the  remedies  are 
mutual ;  that,  if  the  corporation  may  sue  its  tenant  in  assumpsit  on  a  parol 
demise,  the  tenant  may,  in  turn,  sue  it  in  the  same  form  of  action,  we  do  not 

(«)  1  Camp.  466.  (6)  2  C.  &  P.  371. 
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see  how  it  can  be  denied  that  a  corporation,  occupying  land,  may  be  sued  in    King*t  Beueh. 
assumpsit  generally.  ^^s^^^ 

We  may  suppose  two  contracts  entered  into  at  the  same  moment  in  writing      Bfterley 
not  under  seal ;  by  the  one,  a  corporation  professes  to  demise  its  land  to        Lim:olm 
A,  fi.,  by  the  other,  A.  B.  demises  his  land  to  the  corporation,  and  enjoyment    Gas  and  Coke 
of  the  premises  is  had  under  both ;  it  would  be  surely  an  unsatisfactory  state      Coropaoy. 
of  the  law  which  should  compel  us  to  hold,  that  if  the  corporation  sued  A,  B* 
in  assumpsit  for  his  rent,  A,  B.  might  not  set  off  or  sue,  in  the  same  form,  for 
that  which  was  due  from  the  corporation. 

We  have  been  thus  minute  in  examining  the  case  of  use  and  occupation, 
because  it  appears  to  us  very  fairly  to  open  the  principle  on  which  this 
matter  ought  to  stand.  The  same  point  has  been  ruled  in  an  action  for  goods 
sold  and  delivered.  The  Citjf  of  London  GasUghl  and  Coke  Company  v. 
NichoUs  and  another  {a)  was  assumpsit  for  gas  supplied;  the  objection  was 
taken,  that  the  contract  was  not  under  seal ;  Best^  C.  J.,  overruled  it  at  once, 
saying,  *'  it  was  quite  absurd  to  say,  that  there  was  any  necessity  for  a  con* 
tract  by  deed  in  such  case."  If,  in  that  case,  a  set-off  had  been  pleaded  for 
meters  supplied  to  the  Company,  could  evidence  in  support  of  it  have  been 
rejected,  because  there  was  no  contract  under  seal  for  the  supply  ?  Yet,  if 
it  could  not,  upon  what  principle  can  it  be  maintained,  that  that  supply  might 
not  have  been  made  the  ground  of  an  action  of  indebitatus  assumpsit  ? 

We  have  not  overlooked  the  technical  difficulty  which  has  been  alleged 
upon  the  form  of  the  declaration,  in  which  a  mere  promise  is  stated.  Part  of 
our  argument  has  already  been  addressed  to  meet  it ;  it  seems  to  us  that  it 
rests  on  no  solid  foundation.  When  the  question  is,  whether  a  particular 
party  can  sue  or  be  sued  by  a  particular  writ  or  count,  or  be  counted 
against  in  any  particular  form,  the  true  answer  is  to  be  found  by  putting 
another  question,  can  he  enter  into  the  contract,  or  bring  himself  or  be 
brought  within  the  special  circumstances  which  form  essential  parts  of  the 
statement  in  such  writ  or  count  ?  That  this  is  the  principle  may  be  seen  con- 
clusively in  the  history  of  our  forms  of  action,  ancient  and  modern,  given  in 
the  third  volume  of  Blackstone's  Commentaries,  If,  therefore,  it  be  asked, 
whether  a  corporation  can  be  sued  in  assumpsit,  we  ask  in  return,  can  it  bind 
itself  by  a  parol  contract,  can  it  make  a  promise  ?  if  it  can,  the  former  ques- 
tion must  be  answered  in  the  affirmative. 

We  therefore  agree  with  the  Court  of  Common  Pleas,  in  The  Mayor  of 
Stafford  v.  Till  (6),  that  there  is  no  substantial  difference  in  this  respect  be- 
tween assumpsit  and  debt.  Every  count,  indeed,  in  debt  for  goods  sold  and 
delivered,  charges  a  contract ;  the  words  "  sold  and  delivered,"  says  Buller,  J., 
in  Emery  v.  Felloe),  **  imply  a  contract,  for  there  cannot  be  a  sale  unless  two 
parties  agree."  De  Grave  and  another  v.  The  Mayor  and  Corporation  of  Mon- 
mouth (d)  was  debt  against  a  corporation  for  the  price  of  weights  and 
measures.  It  was  contended  that  the  action  could  not  be  maintained,  as  a 
corporation  cannot  contract,  unless  by  some  instrument  under  the  common 
seal.  The  delivery  had  been  proved,  an  examination  of  the  goods  at  a  full 
meeting  of  the  corporation,  and  subsequent  use  of  them ;  the  order  for  them 
was  by  the  mayor  de  facto,  who  was  afterwards  ousted.  Lord  Tenterden 
thought  the  examination  was  the  exercise  of  an  act  of  ownership,  *'  and  that. 


(a)  2 
(ft)  4 


2  C.  &  P.  366.  (c)  2  T.  R.  30. 

Bing.76.  {d)  4C.&P.111. 
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KiHg'i  Bench,    by  80  doing,  the  corporation  had  recognised  the  contract."    The  rerdict 

^^/^         passed  for  the  plaintiffs,  and  was  not  disturbed.     The  recognition  of  a  con- 

Bkvkrley       ifi^t  js  Its  adoption,  the  taking  it  to  be  the  contract  of  the  party  so  re- 

LiwcoLN       cognising  it;   but  that  assumes  it  to  be  a  contract  which  the  party  was 

Gas  and  Coke    capable  of  entering  into.     Lord  Tenterden,  therefore,  must  have  considered 

CompaDy.      ^j^^  corporation  as  capable  of  contracting  for  the  purchase  of  goods  without  a 

deed ;  and  in  Dunston  v.  The  Imperial  Gas  Light  Company  (a),  where  the 

pkintiff  failed  on  another  ground,  he  carefully  guards  himself  from  being 

supposed  to  decide  the  contrary. 

We  certainly  have  not  found  any  decided  case,  in  which  it  has  been  held 
that  a  corporation  may  be  sued  in  assumpsit  on  an  executed  parol  contract, — 
a  circumstance  of  great  but  not  conclusive  weight.     For,  not  to  mention  that 
there  is  no  case  in  which  the  contrary  has  been  expressly  decided  upon  argu- 
ment, if  it  be  remembered  what  the  course  of  the  law  has  been  on  this  sub- 
ject, we  shall  find  that  circumstance  not  unnatural,  and  that  some  deduction 
must  be  made  from  the  weight  of  dicta  unfavourable  to  our  present  view, 
which  may  be  found  here  and  there  in  the  books  upon  this  subject.     At  first 
the  rule  appears  to  have  been  exclusive,  as^  indeed,  its  principle  required  it 
to  be.   A  corporation,  it  was  said,  being  merely  a  body  politic,  invisible,  sub- 
sisting only  by  supposition  of  law,  could  only  act  or  speak  by  its  common 
seal ;  the  common  seal,  in  the  words  of  Peere  JViUiams,  in  Rex  v.  Bigg  (b\ 
was  the  hand  and  mouth  of  the  corporation.     The  rule,  therefore,  stood  not 
upon  policy  but  on  necessity,  and  was,  of  course,  equally  applicable  to  small 
as  to  great  matters,  to  acts  of  daily  or  of  rare  occurrence,  to  what  regarded 
personal  as  well  as  real  property.     But  this,  though  true  in  theory,  was 
intolerable  in  practice ;  the  very  act  of  affixing  the  seal,  of  lifting  the  hand, 
or  opening  the  mouth,  could  only  be  done  by  some  individual  member,  in 
theory  quite  distinct  from  the  body  politic,  or  by  some  agent ;  the  manage- 
ment of  the  corporate  property,  the  daily  sustentation  of  the  members,  the 
performance  of  the  very  duties  for  which  the  corporation  was  created, 
required  incessantly  that  acts  should  be  done,  sometimes  of  daily  recurrence, 
sometimes  entirely  unforeseen,  yet  admitting  of  no  delay,  sometimes  of  small 
importance,  or  relating  to  property  of  little  value  :  the  same  causes  also  re- 
quired that  contracts  to  a  small  amount  should  often  be  entered  into ;  in  all 
these  cases  to  require  the  affixing  of  the  common  seal  was  impossible,  and 
therefore,  from  time  to  time,  as  the  exigencies  of  the  case  have  required, 
exceptions  have  been  admitted  to  the  rule ;  and,  what  we  desire  to  draw  at- 
tention to  is  this,  that  these  exceptions  are  not  such  as  the  rule  might  be 
supposed  to  have  provided  for,  but  are  in  truth  inconsistent  with  its  principle, 
and  justified  only  by  necessity.     As  each  exception  of  this  kind  was  made 
it  was  not  unnatural  that  the  rule,  in  all  other  yet  unforeseen  cases,  should 
receive  confirmation,  though  it  would  be  hardly  fair  to  anticipate  thence  what 
the  opinion  of  the  judges  would  have  been,  if  the  cases  had  been  presented 
before  them  and  required  their  decision. 

In  the  progress,  however,  of  these  exceptions  it  has  been  decided,  that  a 
corporation  may  sue  in  assumpsit,  on  an  executed  parol  contract ;  it  has  also 
been  decided,  that  it  may  be  sued  in  debt  on  a  similar  contract ;  the  question 
now  arises  on  the  liability  to  be  sued  in  assumpsit.  It  appears  to  us,  that 
what  has  been  already  decided  in  principle  warrants  us  in  holding  that  this 
(a)  3  B.  &  Ad.  !26.  (6)  3  P.  Wnw.  423. 
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action  is  maintainable.     It  seems  clear  that,  for  a  matter  of  such  constant  ^,„.»,  Bench. 

requirement  to  a  gas  company  as  gas  meters,  and  to  so  small  an  amount  as  v^v^^ 

15/.,  the  Company,  whether  with  or  without  a  head,  might  contract  without  Bbvebley 

affixing  the  common  seal ;  see  Bro.  Abr,^  Corporation,  56  ;  Horn  v.  Ivy  {a) ;  Lin'Joln 

and  it  is  clear  that  they  might  have  been  sued  in  debt  for  goods  sold  and  de-  Gas  and  Coke 

livered ;  for  the  reasons  given,  we  think  they  are  equally  liable  in  assumpsit,  Company, 
and,  consequently,  this  rule  will  be  discharged. 

Rule  discharged, 
(a)  1  Vent.  47. 

The  King  v.  The  Mayor,  Aldermen,  and  Town  Councillors 

of  Winchester. 

Junt  9. 
VIR7.  CAMPBELL,  A.  G.f  had  obtained  a  rule  nisi  for  a  mandamus,     a  an- the  aider- 
calling  upon  the  town  council  of  Winchester  to  admit  two  persons  of  the  ""iJuaiJ!?**?'**" 
name  of  Earle  and  Dummer  to  act  and  vote  as  members  of  the  council.     At  eiecUon  under  5 
the  municipal  election  in  November,  1836,  there  were  two  vacancies  made  in  havededlred^^' 
the  council  of  St.  John's  Ward,  by  councillors  retiring  in  rotation,  and  a  third  ceruin  penoot  to 
vacancy  occasioned  by  the  election  of  one  of  the  members  of  council  as  alder-  ciiiorarwhoTIIir 
man.     There  were  five  candidates,  Messrs.  Littlehales,  Benny ^  fFeils^  Earie,  notice  of  ihiir 
and  Dummer,  the  three  first  of  whom  were  declared  by  the  aldermen  and  dd^' made'the 
assessors  of  the  ward  to  be  duly  elected.     Shortly  after  the  election,  the  <*«f '"^tion  ^' 
assessors  of  the  ward  published  a  declaration^  that  they  had  been  advised  that  aDc7of*offiTe,^^ 
the  burgesses  could  vote  for  two  candidates  only  to  supply  the  places  of  the  ?*  "**!• ""  **• 
members  of  councillors  going  out  by  rotation,  and  not  for  a  third  candidate  wmrrmmto  therefore, 
also  to  supply  the  extraordinary  vacancy  made  by  the  election  of  a  third  "Sie^'rT^^modi 
councillor  as  alderman :  that  they  had  therefore  examined  the  voting  papers  of  questioning  uie 
under  section  35  of  the  Municipal  Corporation  Act  (5  &  6  fTill.  4,  c.  76,)  eimtoi.**^**'* 
and  that  after  striking  out  all  the  burgesses  who  had  voted  for  more  than 
two  candidates,  they  found  Earle  and  Dummer  to  have  the  majority,  whom 
they  declared  duly  elected.     The  rule  had  been  granted  on  an  affidavit  dis- 
closing these  facts,  and  also  the  fact  that  Earle  and  Dummer  had  made  the 
declaration  required  by  sect.  50,  and  accepted  office.     Affidavits  on  the  other 
side  stated  that  Littlehales,  Benny,  and  ff^elU  had  been  declared  duly  elected, 
and  had  made  the  declaration  and  accepted  office  before  Earle  and  Dummer 
were  declared  by  the  assessors  to  be  duly  elected.     It  appeared  also  that 
LittlehaUs,  Benny,  and  WelU  had  since  acted  and  voted  as  councillors. 

Sir  W,  W,  Follett  and  Crawder  now  shewed  cause. — If  there  were  any 
reason  to  question  the  validity  of  the  first  election,  it  should  be  done  by  quo 
warranto,  for  the  offices  are  already  filled  by  persons  bond  fide  elected  ;  the 
rule  for  the  mandamus,  therefore,  must  be  discharged. 

Sir  J.  Campbell,  A.  G.,  contra. — No  doubt  under  the  law,  which  formerly 
regulated  the  election  of  municipal  officers.  Rex  v.  Beedle  {b),  and  Rexv,  The 
Mayor  of  Colchester  (c),  would  be  decisive  authorities  to  warrant  the  dis- 
charge of  this  rule,  on  the  ground  suggested.  But  the  ceremony  of  ad- 
mitting parties  no  longer  exists ;  instead  of  admission  is  substituted,  by  s.  50 

(6)  3  Ad.  &  £1.467.  (c)  2  T.  R.  269. 
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King'i  Bench,    of  the  act,  a  mere  declaration  by  the  parties  themselves  that  they  accept  the 

""^^^        office,  will  discharge  it  faithfully,  and  that  they  possess  the  qualification 

^ ^^^^^      required.     Under  s.  35,  the  candidates  having  the  greatest  number  of  votes 

The  Mayor,  &c.  are  to  be  deemed  to  be  elected,  and  to  complete  their  election,  nothing  is 

of  WiNcuEBTEB.  wanting  but  the  declaration,  which  has  also  been  made  by  the  applicants  for 

this  rule  ;  and  they  apply,  not  to  be  admitted  to  the  office,  but  to  be  allowed 

to  act  as  officers. 

Lord  D£KMAN,  C.  J. — The  three  persons,  the  validity  of  whose  election  is 
now  to  be  brought  in  question,  have  been  declared  duly  elected,  have  made 
the  declaration  required  on  their  acceptance  of  office,  and  have  even  acted  in 
the  discharge  of  the  duties  of  their  office.  If  all  this  is  not  enough  to  com- 
plete the  election  proceedings,  and  to  fill  the  office,  the  office  never  can  be 
full.  Were  we  to  hold  otherwise,  the  distinction  between  a  mandamus  and 
quo  warranto  would  become  so  difficult  to  ascertain  as  to  subject  parties  to 
the  necessity  of  applying  for  two  rules,  one  for  mandamus,  and  another  for 
quo  warranto,  in  the  event  of  the  former  being  discharged. 

LiTTLEDALE,  J. — Thcsc  thrcc  persons  hare  been  declared  by  competent 
authority  to  be  elected,  have  received  notice  of  their  election,  and  have  made 
the  declaration  which  the  51st  section  requires  of  them  within  five  daysaf^er 
such  notice.  This  declaration  is  substituted  for  the  ceremony  of  admission 
at  a  corporate  meeting,  which  corporate  officers  formerly  went  through,  and 
must  be  considered  to  have  the  same  effect  in  completing  the  proceedings 
and  making  the  offices  full. 

Patteson,  J.  concurred. 

Williams,  J. — We  should  have  continual  difficulty  in  drawing  the  line 
between  quo  warranto  and  mandamus,  if  we  were  not  to  hold  that  the  offices 
in  this  case  are  full,  and  that  a  mandamus  must  therefore  be  refused.  The 
35th  section  is  conclusive  in  its  language  ;  it  enacts,  that  such  candidates  as 
shall  afler  examination  of  the  voting  papers  have  the  greatest  number  of 
votes,  shall  "  be  deemed  to  be  elected." 

Rule  discharged. 

A  separate  rule  nisi  for  a  quo  warranto  in  this  case  had  been  granted,  and 
was  made  absolute  afler  the  discharge  of  the  above  rule ;  but  the  Court  inti- 
mated that  two  such  rules  would  not  be  granted  in  future,  as  it  was  equi- 
valent to  granting  a  single  rule  in  the  alternative. 


The  King  v.  The  Trustees  of  the  Mildenhall  Savings' 

Bank. 

June  12. 
The  clerk  of  a     JN  1818,  a  savings*  bank  was  established  at  Mildenhall,  in  Suffolk,  under 
iTw"edundJrT"       ^^  ^^^'  ^'  ^'  ^^^»  'thereof  Sir  Tkanuu  Bunbury,  bart.,  and  others,  were 
o.  s,  having  em-    duly  appointed  trustees. 

benlcd  Ihe  money 

of  the  df'potitors,  the  Court  ktU,  that  the  remedy  of  the  depositors  against  Uie  trustees  was  not  by  action, 

and  therefore  granted  a  mandamns  to  compel  the  tmsiees  to  appoint  an  arbitrator  under  9  O.  4,  c.  9?,  s.  45, 
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In  1825,  the  clerk  of  the  bank  embezzled  a  large  amount  of  the  deposits.  King**  Bench. 

In  1832,  Crisp,  one  of  the  depositors,  commenced  an  action  in  the  Common        v^>rw 
Pleas,  for  money  had  and  received,  against  the  trustees,  for  his  deposits,  part      '^^  Kmo 

of  the  money  so  embezzled.     That  Court  determined  (a)  that  such  action  TrasteMofibe 

could  not  be  maintained,  and  that  the  remedy  of  the  depositors  was  by  arbi-  Mildbnhall 

tration.  Savings*  Bank. 

In  1885,  upon  affidavits  by  Bret,  another  depositor,  and  executor  of  his 
father,  also  a  depositor,  stating  that  a  demand  had  been  made  by  him  of  the 
amount  which  he  claimed,  and  that  he  had  appointed  an  arbitrator  on  his  own 
behalf,  a  rule  nisi  was  obtained  for  a  mandamus,  commanding  the  trustees  to 
appoint  an  arbitrator  on  their  behalf. 

B'gg^  Andrews  (in  Hilary  term,  1836)  shewed  cause.— The  present  applica- 
tion is  made  under  s.  45  of  9  Geo,  4,  c.  92  (6),  but  that  section  does  not  au- 
thorise it.  The  disputes  there  contemplated  are  such  as  may  arise  between 
some  individual  depositor  and  the  whole  body  of  the  institution,  or  some  person 
acting  under  them.  That  is  not  the  case  here.  This  dispute  arises  between 
a  depositor  and  the  trustees,  individually,  and  not  acting  as  the  institution  at 
large.  That  this  distinction  was  contemplated  by  the  legislature  is  obvious 
from  other  clauses  ;  and  it  provides  that  the  money  of  the  institution  shall  be 
vested  in  the  trustees  for  the  benefit  of  the  institution.  Sections  2  and  10  also 
point  out  the  same  distinction.  The  trustees  also  are  in  existence  before  the 
institution  at  large  is  created.  It  is  obvious  that  the  legislature  did  not  in- 
tend to  withdraw  cases  of  magnitude  like  the  present  from  the  regular  tribu- 
nals of  the  country,  and  such  was  the  opinion  of  a  very  eminent  counsel  now 
on  the  bench  (c).  Section  45  is  only  applicable  to  cases  of  minor  importance, 
and  when  such  occur,  the  trustees  are  by  it  authorised  to  appoint  an  ar- 
bitrator on  behalf,  not  of  themselves  individually,  but  of  the  institution  at 
large. 

In  Crisp  v.  Bunhury  (d)  all  that  was  necessary  for  the  Court  to  decide  was, 
that  an  action  was  not  maintainable ;  any  opinion,  therefore,  as  to  what  might 
be  the  proper  course  must  be  considered  as  extra-judicial,  and  the  grounds 
of  it  could  not  have  been  discussed. 

Storks,  Serjt.  and  Moody,  contrk. — The  language  of  s.  45  shews  that  it  was 
intended  to  apply  to  disputes  arising  between  the  depositors,  either  in- 
dividually or  as  a  body  existing  distinct  from  the  institution ;  and  Rex  v. 
The  Trustees  and  Managers  of  the  Wit  ham  Savings*  Bank{e),  Rex  v.  The 
Trustees  and  Managers  of  the  Cheadle  Savings'  Bank,  prove  that  the  Court  put 
the  same  construction  upon  that  language. 

In  Ex  parte  Jones  (f),  the  trustees  were  allowed  to  prove  against  the  estate 
of  an  actuary  for  money  embezzled  by  him.  Besides,  it  does  not  necessarily 
appear  that  in  this  case  the  trustees  will  be  individually  liable.  There  may 
be  sufficient  money  \e£i  to  pay  the  party  now  claiming.  But,  even  if  it  should 
be  otherwise,  the  arbitrators  may  then  state  the  fact  in  their  award,  and  the 
question  may  again  be  brought  forward  and  determined  by  the  Court. 

(a)  Critp  V.  Bunbury,  8  Bing.  394.  tration  of  two  persons. 

(6)  Which  provides,  that  if  any  dispute  (c)  Parke,  B. 

shall  arise  between  such  institution  or  any  (d)  8  Bing.  394. 

person  acting  under  them,  and  any  individual  («)  I  Ad.  &  El.  321. 

depositor  therein,  or  any  executor,  &c.,  the  (/)  2  Mont.&c  Ayr.  B.C.  193. 

matter  in  dispute  shall  be  referred  to  the  arbi- 
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King*i  Beneh. 


The  King 

V. 

Trustees  of  the 

MlLDENHALL 

Savings'  Bank. 


In  Crup  V.  Bunbury^  where  this  same  point  arose,  the  Court,  afler  time 
taken  for  consideration,  expressed  their  opinion  that  the  legislature  intended 
the  present  case  to  be  submitted  to  the  arbitrators. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
case  was  argued  several  terms  ago,  under  very  peculiar  circumstances,  which 
have  led  to  much  doubt  and  delay.  It  was  a  rule  for  a  mandamus  to 
the  trustees  of  a  savings'  bank,  to  appoint  an  arbitrator  for  the  purpose  of 
deciding  a  claim  preferred  against  them  by  a  depositor,  who  had  sustained  a 
loss  by  the  default  of  one  of  the  officers.  A  depositor  in  the  same  bank  had 
brought  an  action  against  the  same  trustees  for  the  consequences  of  the  same 
default,  which  was  tried  some  time  ago  in  the  Common  Pleas,  where,  however, 
after  argument  and  time  taken  for  consideration,  that  Court  directed  a  non- 
suit to  be  entered,  on  the  ground  that  no  action  would  lie,  but  that  the 
remedy  must  be  sought  under  the  arbitration  clause  (a).  '  The  reasoning  of 
the  Court  to  this  effect  is  strong,  and  we  cannot  say  that  they  were  mistaken, 
though  a  high  legal  authority  then  at  the  bar  had  given  an  opinion  that  the 
party  ought  to  proceed  by  action.  This  circumstance  has  induced  us  to 
pause  upon  the  case ;  but  we  cannot  see  any  ground  for  reversing  the  judg- 
ment of  the  Common  Pleas  on  this  point,  which  is,  moreover,  one  of  great 
practical  importance  to  the  whole  body  of  depositors  in  savings*  banks 
throughout  the  country,  little  able  as  they  may  be  supposed  to  be  to  bear  the 
expense  of  legal  proceedings,  and  invited  by  the  act  to  invest  their  property 
where  it  would  be  placed  under  a  domestic  jurisdiction. 

Some  doubts  also  occurred  to  us  whether,  under  the  9th  section  of  the 
57th  Geo.  3,  the  trustees  could  be  personally  liable  to  the  depositors,  and  if 
not,  whether  we  ought  to  order  them  to  refer  to  arbitration  a  question  which 
it  would  be  illegal  to  decide  against  them.  But  we  think  that  this  consider- 
ation ought  not  to  prevent  our  placing  the  claimant  in  the  position  which  the 
act  has  provided  for  him.  There  may  be  particular  facts  in  this  case  which 
might  prevent  that  clause  from  attaching,  and  the  result  may  be  that  the 
bank  may  be  made  liable,  not  the  trustees  personally.      I'he  rule  must  be 

absolute. 

Rule  absolute, 
(a)  Crisp  v.  Bunfrury,8  Bing.  394. 


Warre  and  another,  Executors  of  Thomas  Warre,  t; 

Calvert. 

June  5. 
Debtoabood  by    T^EBT  ou  a  joint  and  several  bond  for  5000/.,  given  by  one  Laycock^  de- 
defetidaot^as  ccascd,  and  another,  to  Thomas  Warre^  treasurer  of  the  London  Dock   . 

•arety  for  the  per,  »  i  »  • 

fonnance  by  &  of  cerUin  works,  according  to  contract  with  the  plaintifia,  within  a  time  specified,  and  for  a 
specified  sum.  Breach,  that  S.  did  not  complete  the  works  in  time,  and  that  plaintiffs  were  compelled  to  era- 
ploy  another  person  at  great  additional  expense.  Plea,  uon  est  factam.  By  the  terms  of  the  contract,  S. 
was  to  be  paid  every  two  months  for  three-fourths  of  the  value  of  the  work  done,  and  for  the  remaining 
fourth  when  the  whole  work  was  completed.  At  the  time  specified  8.  was  a  bankrupt,  the  work  was  not 
completed,  and  the  plaintiffs  had  already  advanced  him  sums  of  money  beyond  the  entire  value  of  his  work* 
Another  person  was  then  employed  to  complete  the  work,  and  the  aggregate  amoaut  of  what  was  paid  to 
him  and  to  8.  greatly  exceeded  the  contract  price,  but  came  within  it,  if  the  sums  advanced  to  ^  over  and 
above  the  value  of  his  work  were  deducted.— H«/<tf,  that  tliough  the  defendant  was  liable  on  his  bond,  be- 
cause  8.  had  not  performed  the  work  by  the  time  stipulated,  nominal  damages  only  could  be  recovered,  as 
tlie  plaiiitiff^s  loss  srose  in  consequence  of  advances  made  to  8.  not  according  to  the  contract^  and  that  this 
defence  might  be  set  «ip  in  mitigation  of  damages,  under  the  plea  of  non  eat  factum. 
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Company.  Plea :  non  est  factum.  The  replication  suggested  that  the  bond 
was  given  to  secure  the  due  performance  for  the  Company  of  certain  works 
by  one  Streather ;  that  Streathcr  was  to  have  completed  the  works  by  a  certain 
time,  which  was  afterwards  enlarged  by  consent  of  Laycock ;  that  Streather 
commenced  the  works,  but  did  not  complete  them  within  the  enlarged  time ; 
that  the  Company  had  paid  him  48,155/.,  and  that,  in  consequence  of  his 
default,  they  were  obliged  to  get  anotlier  person  to  complete  them  at  a 
further  additional  expense  of  20,5G2/. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  afler  Hilary 
term,  1 8.36,  it  appeared  that  the  bond  in  question  had  been  given  by  Laycock 
and  another  as  a  security  for  the  performance  by  Streather  of  a  contract  bear- 
ing date  the  29th  September,  1 829,  and  made  by  Streather  of  the  one  part, 
and  James  War  re  ^  on  behalf  of  the  London  Dock  Company,  of  the  other 
part ;  whereby  Streather  agreed  to  execute  certain  works  required  by  the 
Company  in  the  formation  of  an  entrance  from  the  Thames  at  Shadwell  to  the 
Eastern  London  Dock,  to  be  completed  within  twelve  months  from  the  time  of 
commencement,  in  consideration  of  the  sum  of  52,200/.,  and  of  the  old  mate- 
rials on  the  premises.  The  engineer  of  the  Company  was  to  employ  com- 
petent persons  to  perform  the  work,  in  case  Streather  should  fail  to  do  so,  in 
which  case  the  cost  thereof  should  be  deducted  from  the  sum  to  become  due 
to  Streather  under  the  contract.  The  directors  were  to  be  at  liberty  to  alter 
their  plans,  in  which  case  a  proportionate  addition  or  deduction  should  be 
made  to,  or  from,  the  sum  to  be  paid  to  Streather,  The  said  Warre  agreed 
to  pay.  Streather  the  said  sum  of  52,200/.  by  the  following  instalments,  upon 
the  production  in  each  case  of  a  certificate  signed  by  the  engineer  :  viz. 
three- fourths  of  the  cost  of  the  work  certified  to  have  been  done  every  two 
months ;  the  first  instalment  to  be  paid  whenever  the  engineer  should  certify 
that  one-eighth  part  of  the  whole  work  had  been  performed,  and  the  remaining 
one- fourth  after  the  full  completion  of  the  contract.  The  works  were  com- 
menced on  the  28th  December,  1829,  and  should  therefore  have  been  com- 
pleted on  the  28th  December,  1830.  Streather  having  afterwards  applied, 
with  the  consent  of  his  sureties,  for  an  extension  of  the  time,  the  directors 
agreed  to  allow  him  an  additional  term  of  three  months,  until  the  28th  of 
March,  1831.  Soon  af^er  the  commencement  of  the  works,  and  before  any 
instalment  had  become  due,  according  to  the  stipulations  of  the  contract,  the 
Company,  on  the  application  of  Streather,  advanced  him  money,  which  they 
also  did  afterwards,  on  several  occasions.  On  the  28th  of  March,  1831,  the 
amount  of  advances  made  by  the  Company  amounted  to  49,619/.  At  that 
time  Streather  was  in  embarrassed  circumstances,  and  the  works  being  still 
incomplete,  the  Company  gave  him  and  his  sureties  notice  that  he  could  not 
be  permitted  to  proceed.  The  value  of  the  work  done  by  Streather  up  to 
this  time  was  36,429/.,  of  which  4140/.  was  for  extra  work  and  deviations 
from  the  original  plan.  The  Company  afterwards  employed  another  person 
to  finish  the  works  at  an  expense  of  18,875/.  The  whole  amount,  therefore, 
paid  by  the  Company  to  Streather,  and  for  finishing  the  works,  was  68,494/. ; 
from  this  was  to  be  deducted  a  sum  of  8589/.,  put  to  the  credit  of  Streather 
for  the  extra  work  and  for  materials  supplied  by  him  and  left  on  the  pre- 
mises. Thus  the  sum  of  7705/.  had  been  expended  by  the  Company  in  the 
execution  of  the  works,  over  and  above  the  contract  price,  52,200/.  It  was 
contended  on  behalf  of  the  plaintiff,  that  as  Laycock  was  surety  for  Streather^ 
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King*tB$mtk.    ^  defendant's  liability  was  oo-extensive  with  that  of  Streatker;  on  behalf 
v^^^/        of  the  defendant,  that  the  plaintiffs  had  gone  beyond  the  agreement  in  the 
War  KB       advances  made  to  Streatker  ^  that  as  the  value  of  the  work  done  by  him  was 
*«««'     ^\^a^X,  86,000/.,  they  should  not  have  advanced  him  more  than  about  27,000/., 
Calvebt.      and  that  deducting  the  costs  of  the  extra  work,  and  the  amount  of  the  ad- 
vances made  to  Sireather  beyond  the  value  of  the  work  performed  by  him, 
the  Company  had  in  reality  paid  less  on  account  of  the  work  than  the  con- 
tract  price ;  and  Law  v.  The  East  India  Company  {a)  was  cited,  and  the  former 
proceedings  arising  out  of  this  transaction,  Crowfoot  v.  The  London  Dock 
Company  (6).     His  lordship  was  of  opinion  that  the  defendant  was  liable  in 
nominal  damages  only,  for  the  breach  of  contract  by  Streatker^  who  had 
failed  to  complete  the  works  within  the  stipulated  period,  since  the  sub- 
stantial loss  incurred  by  the  Company  was  occasioned  by  advances  to  Streatker 
not  warranted  by  their  contract  with  him.     The  jury,  by  direction  of  his 
lordship,  found  a  verdict  for  the  plaintiff,  damages  one  shilling.     Leave  was 
given  to  move  to  increase  the  damages,  and  it  was  afterwards  arranged  that 
the  point  should  come  on  in  the  form  of  a  special  case. 

Sir  F.  Pollock,  for  the  plaintiffs. — It  is  said  that  the  plaintiffs  have  no  right 
to  recover  from  the  defendant  for  any  substantial  loss  occasioned  by  Streaiker's 
de&ult,  because  they  might  have  protected  themselves  by  retaining  in  their 
own  hands  all  beyond  three-fourths  of  the  value  of  the  work  done  by  him. 
But  the  arrangement  to  retain  part  of  the  money  was  for  the  protection  of 
the  plaintiffs  only ;  it  is  sufficient  to  say  that  Streatker  did  not  perform  his 
contract,  and  that  in  consequence  the  plaintiffs  have  lost  more  than  the 
amount  of  the  bond.  Suppose  the  defendant  had  pleaded  non  damni6catu8, 
could  he  have  shewn  that  the  Company  had  not  been  damaged,  because  they 
paid  Streatker  in  advance  ?  If  not,  he  certainly  cannot  do  so  under  the 
present  plea  of  non  est  factum.  What  a  Court  of  Equity  might  do  under  the 
circumstances  is  immaterial.  If  the  Company  had  always  retained  the  price 
of  one-fourth  the  work  done,  what  need  of  securities  ?  It  was  to  indemnify 
themselves  for  advances  that  they  took  securities.  The  case  of  Law  v.  Tke 
East  India  Company  was  relied  upon  by  the  defendant  at  the  trial.  Inhere  it 
was  held,  that  if  the  obligee  pays  the  principal,  the  surety  is  discharged. 
But  in  that  case  it  appeared  that  the  principal  had  discharged  his  duty  ;  and 
secondly,  this  Court  cannot  be  guided  by  a  Court  of  Equity,  where  the  rights 
of  parties  are  construed  upon  principles  not  available  at  law.  But  even  if  the 
conduct  of  the  plaintiffs  affords  any  defence,  it  should  have  been  pleaded 
specially. 

Sir  J.  Campbellf  A.  G.,  contra. — It  was  not  objected  at  the  trial  that  the 
answer  to  the  plaintiff's  claim  should  have  been  specially  pleaded ;  it  cannot 
therefore  be  objected  now  ;  and  indeed  it  could  not  have  been  pleaded,  for  it 
is  not  denied  that  the  bond  has  been  forfeited,  and  the  only  question  which 
remains  is  as  to  the  amount  of  damages.  Now  with  respect  to  this  question, 
the  defendant  has  to  complain,  not  only  that  the  plaintiffs  did  not,  as  agreed, 
retain  part  of  the  price  for  work  done,  but  that  they  even  advanced  Streatker 
more  than  1 2,000/.  over  and  above  the  price  of  the  entire  work.  If  the 
Company  had  retained  the  fourth  part  of  the  price  of  the  work  done  by 
(a)  4  Vet.  824.  <6)  2  C.  &  M.  637. 
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Streather,  viz.  about  9000/.,  and  had  refused  to  advance  him  any  money, 
they  would  have  had  about  20,000/.  with  which  to  complete  their  works. 
Law  V.  The  East  India  Company  (a),  if  authority  is  needed,  establishes  the  de- 
fendant's position.  In  that  case  the  Company  were  held  to  have  discharged 
the  sureties  by  payment  to  the  principal.  If  the  Company  had  advanced  the 
whole  52,200/.  to  Streather  before  he  had  done  a  particle  of  the  work,  and 
Streather  had  absconded  with  the  money,  without  ever  doing  a  particle  of 
the  work,  would  the  defendant  be  liable  as  Strtather't  surety  ?  Undoubtedly 
not ;  and  yet  the  case  supposed  is  identical  in  principle  with  the  present 
case,  and  differs  from  it  in  degree  only. 

Sir  F,  Pollock  in  reply. — In  the  case  suppoaed,  the  defendant  would  be 
liable  for  the  whole  amount,  if  it  did  not  exceed  the  amount  of  the  bond ; 
for  under  no  circumstances  could  the  bond  be  of  any  eflfect,  or  the  surety 
incur  any  liability,  if  the  Company  had  retained  a  fourth  of  the  value  of  the 
work,  certified  by  the  Company's  engineer  to  have  been  completed  to  his 
satisfaction.  The  bond  therefore  was  mere  waste  of  parchment,  unless  in- 
tended to  secure  advances. 

Lord  Dbnman,  C.  J. — Af^er  full  discussion,  I  retain  the  opinion  which  I 
expressed  at  the  trial,  that  the  Company's  loss  has  not  arisen  from  any  breach 
of  the  contract,  for  the  due  performance  of  which  the  defendant  was  surety, 
but  from  the  advances  which  they  of  their  own  free  will,  and  independently 
of  the  contract,  chose  to  make  to  Streather. 

LiTTLEDALE,  J. — It  is  clcar  that  the  advances  made  to  Streather  were  not 
made  under  the  contract  or  within  the  terms  of  it.  The  defendant,  as  surety, 
had  a  right  to  expect  from  the  obligees  a  strict  compliance  with  the  contract, 
and  if  they  have  sustained  loss  by  a  departure  from  it,  he  is  not  liable.  No 
vigilance  on  his  part  could  have  protected  him,  for  he  had  no  means  of  ascer- 
taining the  money  transactions  of  the  Company  with  Streather,  I  decide  this 
case  on  the  ground  that  these  advances  were  not  made  under  the  contract. 

Pattesok,  J. — It  is  unnecessary  to  consider  whether  any  action  could  be 
maintained  on  the  bond,  af\er  the  time  specified  in  it  has  been  extended  by 
agreement,  because  the  defendant  has  only  pleaded  non  est  factum,  and  it  is 
clear  there  has  been  a  breach  of  the  condition.  It  is  said  the  plaintiffs  were 
evidently  not  bound  to  retain  for  part  of  the  work  completed,  because^  if  they 
were  so  bound,  they  would  have  been  so  secure  that  the  bond  would  have 
been  nugatory.  But  I  think,  even  if  they  had  retained,  the  bond  might  be 
useful  in  this  way ;  Streather  might  have  been  unable  to  complete  the  work, 
and  if  they  had  been  obliged  to  get  somebody  else  to  complete  it,  the  contract 
price  might  be  so  much  exceeded,  as  to  make  it  expedient  to  come  upon  the 
sureties  to  pay  the  excess.  The  advances  made  to  Streather  might  be  on 
account  of  the  contract,  but  they  certainly  were  not  according  to  the  contract. 
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Khg't  Bench,  ^  .^ 

v^^^  Smith  v.  Eggikoton. 

«»»«  •  rpRESPASS  for  an  assault,  and  false  imprisonment  of  the  plaintiff  for  the 

saoit  »nd  false  space  of  two  oionths,  in  the  gaol  of  Kingston-upon-Hull. 

IS^CZ'L^  Pleas:  Ut.  not  guilty. 

ofK.  Pica,  that  2nd.  As  to  the  assault  and  imprisonment  and  detaining  the  plaintiff  part 

ww»ied  and^dt  ^^  *^®  ^^™®  mentioned,  that  before  &c.,  a  writ  of  attachment  issued  out  of 

taiued  in  cov  the  Court  of  Chancery,  directed  to  the  defendant  as  sheriff  of  the  county  of 

writ  of  aitach  Kingston- upon-Hull,  commanding  him  to  attach  the  plaintiff  and  one/.  Z).,  so 

aent  for  a  cod^  as  to  have  them  in  the  Court  of  Chancery  on  the  8th  January  then  next,  to 

of  cti^MceTj,  °"  answer,  as  well  touching  a  contempt  which  it  was  alleged  they  had  committed, 

KepiicatioD,  ^8  also  such  Other  matters  as  should  be  laid  to  their  charse,  and  further  to 

that  the  contempt  .  .  i 

vasfor  notao  perform  and  abide  by  such  order,  &c.  Averment,  that  the  writ  was  delivered 
!r?!?'*.^"Iir     to  the  defendant,  that  he  was  then  sheriff  &c.,  to  be  executed  &c.,  and  that 

that  the  plaintiff 

waaincDttody  defendant  by  virtue  thereof  arrested  &c.  on  the  18th  December,  1834;  and 
fOT*ibirty*dayr*"  *^*'  ^^®  defendant,  not  having  received  any  writ  of  habeas  corpus,  or  other 
that  the  contempt  Writ,  Order,  or  direction  to  bring  the  plaintiff  to  the  bar  of  the  Court  of 
Mdthiuie'***'  Chancery,  or  to  discharge  her,  detained  her  in  prison  by  virtue  of  the  writ 
plaintiff  was  not  until  3 1  St  March,  1835,  when  she  was  discharged  by  an  order  of  the  Vice- 
ofthe Courtof  Chancellor  as  to  the  contempt ;  and  thereupon  the  defendant  forthwith  dis- 
Chancery,  where-  charged  the  plaintiff  out  of  his  custody,  which  was  the  trespass  &c. 

bv  it  became  tlie  o  t  j  '  x 

duty  of  the  de-  Replication. — ^That  though  the  defendant  did  arrest  the  plaintiff  by  virtue  of 

'f"*****'^  ***^  the  said  writ,  yet  that  the  writ  issued  against  the  plaintiff  for  contempt  in  not 

plaintiff :-.ii«tf,  answcHng  a  bill  filed  against  the  plaintiff  and  others,  by  /.  D.  and  72.  /)., 

SidCT  ihtJi"?r"*  "**^  *^**  ^^®  plaintiff  under  such  process  was  in  actual  custody  of  the 

camttanceawat  defendant  for  thirty  days,  to  wit,  from  &c.,  and  was  not  during  that  time 

"^^^JiM^  brought  to  the  bar  of  the  Court  of  Chancery  to  answer  her  contempt,  nor 

that  in  order  to  '  was  her  coutempt  evcr  cleared;  and  that  the  last  of  the  thirty  days  happened 

"n*der  u"dlf  4       ''^   *^™»  ^  ^^^  ^^'  5    *"^   ^*^   ^^   "^^^   ^'  ^'  ^^   ^'  ^'  ^"^   "^^  ^"°g  ^^ 

icinr.4,c.s6,  a.  plaintiff  by  habeas  corpus  to  the  bar  of  the  said  Court  within  thirty  days  of 
•ction^on tiiecaM,  ^^  ^^^^  ^^  ^^'  being  actually  in  custody.  By  reason  whereof  it  became  the 
it rnnstbe averred,  dutv  of  the  defendant  to  have  discharged  the  plaintiff;  and  thousrh  the 

that  he  had  notice      i   .     ./»    a         «  «.    i        •  .  i  •     «  t    i        i 

ofthecooumpt  plaintiff  after  the  expiration  of  the  thirty  days,  to  wit  &c.,  requested  the  de- 

for  which  the  fendant  to  discharge  her,  yet  the  defendant,  not  regarding  the  statute  &c., 

ed,  and  that  the  refused  to  do  SO,  but  wrougfully  imprisoned  and  detained  her  modo  et  formd. 

thirty  day.  had  Verification. 

expired. 

Special  demurrer,  assigning  for  cause  that  the  defendant  was  not  liable  to 
be  sued  in  this  action  under  11  Geo.  4  &  1  fHlL  4,  c.  36,  s.  15,  rule  5,  for 
detaining  the  plaintiff  in  custody  under  the  attachment,  and  that  the  repli- 
cation is  bad  for  the  cause  assigned.    Joinder. 

R.  V.  Richards,  in  support  of  the  demurrer. 

Firstly,  nothing  appears  in  the  replication  to  shew  that  the  sheriff  has 
acted  improperly.  Secondly,  if  he  has,  trespass  is  not  the  proper  remedy. 
The  first  point  turns  upon  the  construction  of  1 1  Geo.  4  &  1  fFilL  4,  c.  36, 
8.  15,  rule  5(a),     Construing  this  most  unfavourably  for  the  defendant^  that 

(d)  Which  provides/' That  if  the  defcDdaDt  tempt,  the  plaintiff,  if  the  contempt  be  not 

under  process  of  contempt  for  not  appearing,  sooner  cleared,  shall  bring  the  defendant  bj 

or  not  answering,  be  in  actual  custody,  and  a  hat)eas  corpus  to  the   bar  of  the  Court 

shall  not  have  been  sooner  brought  to  the  bar  within  thirty  days  from  the  time  of  his  being 

of  the  Court  under  process  to  anstrer  his  con-  actually  in  custody  or  detained  (being  already 
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it  was  liis  duty  under  the  actual  circumstances,  without  an  order  of  the 
Court,  to  have  discharged  the  plaintiff  at  the  end  of  the  thirty  days,  still  there 
is  nothing  in  the  declaration  to  shew  that  he  was  acquainted  with  them. 
The  plaintiff,  from  all  that  appears,  might,  for  any  thing  the  sheriff  knew  to 
the  contrary,  have  been  committed  for  a  contempt  other  than  either  of  those 
two  mentioned  in  the  rule.  The  nature  of  the  contempt  does  not  appear  on 
the  face  of  the  attachment,  and  if  the  defendant  had  been  committed  for  a 
contempt  not  provided  for  by  the  rule,  the  sheriff  would  not  have  been 
justified  in  discharging  her.  The  sheriff  also  is  not  bound,  even  supposing 
him  informed  as  to  the  nature  of  the  contempt,  to  take  notice  that  the  thirty 
days  have  expired ;  but  it  cannot  be  presumed  that  he  was  informed.  All 
these  particulars  are  within  the  knowledge  of  the  party  committed,  the  sheriff 
has  no  means  of  informing  himself  respecting  them.  They  ought,  therefore, 
to  have  been  notified  to  him  by  the  party,  and  such  notification  should  have 
been  averred  on  the  record. 

Secondly.  At  all  events,  even  if  the  detention  was  improper,  still  the 
sheriff  is  not  liable  in  trespass.  The  imprisonment  of  the  defendant  was 
lawful  in  its  commencement,  the  detention  for  thirty  days  was  lawful,  and 
there  is  nothing  in  any  subsequent  act  to  shew  that  the  sheriff  has  abused  an 
authority  given  him  by  the  law.  He  is,  therefore,  not  liable  in  trespass ; 
The  Six  Carpenters*  Case  (a).  All  that  is  complained  of  is^  that  the  sheriff 
did  not  discharge  the  defendant  so  soon  as  she  was  entitled  to  be  discharged. 
That  is  a  mere  non-feasance,  and  trespass  does  not  lie ;  Gates  v.  Bayley  (6). 
The  proper  remedy  is  by  action  on  the  case,  as  where  the  sheriff  refuses  to 
take  a  bail-bond,  or  under  an  execution  neglects  to  leave  enough  to  defray 
the  landlord's  rent.  Case  was  the  form  of  action  brought  in  Croxer  v. 
Pilling  (c),  for  not  directing  the  sheriff  to  discharge  the  plaintiff  on  payment 
of  debt  and  costs.  In  Winterboume  v.  Morgan  (d),  it  is  true  that  the  sheriff 
was  held  liable  in  trespass  af^er  a  lawful  entry,  but  the  Court  came  to  that 
decision  upon  the  express  grounds  that  there  was  an  actual  taking  of  goods, 
and  other  acts  done  afler  the  legal  period  had  elapsed,  and  intimated  that  they 
might  have  come  to  a  different  conclusion  if  there  had  been  merely  a 
remaining  in  possession. 


King\  Bench, 
^^^.'^ 
Smith 

V. 
EOGINGTON. 


Hurlstone,  contra. — The  conduct  of  the  sheriff  in  this  case  is  more  than 
a  mere  non-feasance,  it  amounts  to  a  misfeasance.  He  is,  therefore,  liable  in 
this  action.  The  terms  of  the  rule  are  absolute,  that  the  party  shall  be  dis- 
charged at  the  end  of  the  thirty  days ;  no  order  of  Court  is  required  or  con- 
templated. That  clearly  appears,  because  where  such  orders  are  necessary 
the  legislature  have  expressly  required  that  they  should  be  made ;  see  Rules 
13,  15,  17,  18.  In  Rule  5,  on  the  contrary,  nothing  is  required  to  be  done 
either  by  the  prisoner  or  any  one  else ;  it  is  provided  simply  that  he  shall  be 
discharged  without  payment  of  costs.  And  the  practice  of  the  equity  Courts 
is  in  accordance  with  this  interpretation  of  the  rule.     Such  was  the  opinion 


in  custody)  upon  process  of  contempt ;  and 
in  case  any  such  defendant  shall  not  be  brought 
to  the  bar  of  the  Court  within  the  respective 
tiroes  aforesaid,  the  sheriff,  gaoler  or  keeper, 
seneant-at-arms,  or  messenger  in  whose  cus- 
tody he  shall  be,  shall  thereupon  discharge  him 
out  of  custody  without  payment  by  him  of  the 


costs  of  contempt,  which  shall  be  payable  by 
the  party  on  whose  behalf  the  process  issued. ' 

(a)  8  Rep.  146. 

(6)  2  WiU.  313. 
c)  4  B.  &  C.  26. 


n  East,  395. 
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expressed  by  the  Vice-Chancellor  in  a  recent  case,  Ex  parte  Dunn^  Easter  term, 
1 886,  MS.  The  attachment,  therefore,  was  absolutely  at  an  end  when  the  thirty 
days  expired,  and  the  further  imprisonment  was  without  legal  warrant.  Here 
also  the  plaintiff  actually  demanded  her  release,  and  the  detention  after  that  was 
certainly  a  misfeasance.  It  is  like  the  case  of  detention  by  the  sheriff  under  a 
ca.  sa.  afler  an  order  by  the  plaintiff  to  discharge.  The  replication  here  is  in 
the  nature  of  a  new  assignment,  as  much  so  as  the  facts  of  the  case  would 
admit.  It  states  an  abuse  of  the  authority  of  the  defendant,  and  this  is  the 
correct  form  (a).— [Lord  Deiman^  C.  J. — In  Salmon  v.  Perctval{b)  it  was 
held  that  trespass  would  not  lie  against  a  serjeant-at-mace  for  not  discharg- 
ing the  plaintiff  out  of  custody  upon  tender  of  sufficient  bail,  although  it 
were  the  duty  of  the  officer  to  take  the  bail.]— It  does  not  appear  that  by  any 
positive  enactment  he  was  required  to  take  bail. 

R,  V.  Richards,  in  reply. — It  is  clear  that  the  terms  of  the  rule  cannot  be 
interpreted  so  absolutely  as  contended  for.  Suppose  a  detainer  had  been 
lodged  against  the  defendant,  it  then  would  certainly  become  the  duty  of  the 
sheriff  to  act  in  contravention  of  them.  Nothing  has  been  said  to  shew  that 
the  duty  devolves  upon  the  sheriff  to  ascertain  the  cause  of  the  attachment 
or  the  lapse  of  the  time.  The  replication  is  not  in  the  nature  of  a  new  as* 
signment.  To  have  borne  that  character  it  should  have  replied  that  the 
cause  of  action  was  the  detention  subsequent  to  the  expiration  of  the  thirty 
days.  The  argumenu  are  not,  therefore,  applicable  to  the  replication  as  it 
actually  exists. 

Lord  Denman,  C.  J. — The  present  action  is  certainly  not  maintainable. 
The  authority  in  Cro,  Car.  is  in  point,  and  distinctly  shews  that  if  the 
plaintiff  is  liable  at  all  he  is  only  liable  in  an  action  on  the  case.  The  law 
compelled  him  to  take  the  defendant  into  custody,  he  was  authorised,  under 
certain  circumstances  only,  to  discharge  her ;  he  clearly,  therefore,  was  not  a 
trespasser  ah  initio.  And  there  is  nothing  in  this  case  to  shew  that  he  ever 
had  notice  of  the  existence  of  those  circumstances  under  which  alone  the  de» 
fendant  would  have  been  entitled  to  her  discharge. 

LiTTLEDALB,  J. — I  also  am  of  opinion  that  this  form  of  action  is  not  main- 
tainable under  the  facts  of  this  case,  and,  even  if  it  were,  they  are  not 
properly  stated  in  the  replication.  It  is  attempted  upon  this  record  to  make 
the  sheriff  a  trespasser  ab  initio  ;  but,  where  he  is  lawfully  entitled  to  Uke 
into  custody  in  the  first  instance,  he  can  only  become  so  by  an  abuse  of  his 
authority  afterwards.  Where  that  has  taken  place  it  is  inferred  that  he 
availed  himself  of  his  authority  for  the  sole  purpose  of  abusing  it ;  and 
therefore  the  law  does  not  allow  him  to  shelter  himself  under  it.  In  order 
to  raise  such  an  inference  here,  the  replication  should  have  stated  a  know- 
ledge in  the  sheriff  of  the  nature  of  the  contempt  and  of  the  expiration  of 
the  thirty  days.  But  the  replication  states  nothing  of  the  sort,  and  for  any 
thing  that  appears  the  sheriff  might  have  supposed  that  the  attachment  was 
still  existing  in  full  force.  It  is  clear,  therefore,  that  there  is  nothing  to 
shew  an  abuse  of  authority  in  the  sheriff,  and  he  could  only  be  liable,  if  at  all, 
in  an  action  on  the  case.  But  I  think  that  under  the  circumstances  the  sheriff 
(a)  Sec  Greent  y.Jonts,  1  Wms.  Saund.  299,  n.  6.  (6)  Cro.  Car.  196. 
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was  not  liable  to  any  action  at  all.     The  rule  provides  for  the  discharge  of   King't  Bench. 
prisoners  for  contempt  for  two  causes  only.     But  parties  may  be  guilty  of       ^^\^^ 
contempt  for  many  other  causes  than  those  two,  and  if  committed  for  any  of        Smith 
such  other  causes,  the  sheriff  would  have  had  no  authority  to  discharge  the     EooiKoxoif . 
defendant.     Unless,  therefore,  he  had  distinct  notice  of  the  particular  con- 
tempt for  which  the  defendant  was  committed,  I  think  he  would  not  be  liable 
to  any  action  at  all,  and  upon  the  present  record  it  no  where  appears  that  he 
had  any  such  notice. 

Pattsson,  J.,  and  Wiluams,  J.,  concurred. 

Judgment  for  the  defendant. 


Williams  v.  Byrne. 

JUM  6. 

A  SSUMPSIT.    The  declaration  stated,   that  in  consideration  that  the     Acontnctbc 

plaintiff,  at  the  request  of  the  defendant,  would  enter  into  the  em-  fy^,xowTvB., 
ploy  of  the  defendant  in  the  capacity  of  parliamentary  reporter,  and  furnish  "<*  ^-  to«»ptoy 
reports,  &c.far  one  whole  year  from  a  certain  day,  to  wit,  from  ^-c,  and  so  from  ^/r^mfruu 
year  to  year  to  the  end  of  each  year  commenced,  while  the  plaintiff  should  be  so  *»Jj."««^'.  '"^ 
employed  by  the  defendant  as  aforesaid,  and  reckoning  each  year  to  com-  y«mr,  to  tkt  *md 
mence  from  a  certain  day,  to  wit,  &c.  therein  for  so  long  as  the  plaintiff  and  «^««'*j««^««"- 


fd,  so  lODg  U 

defendant  should  respectively  please,  for  a  certain  salary  or  wages,  to  wit,  the  pairties  retpec- 
a  salary  or  wages  at  the  rate  of  51,  5s.  per  week,  for  and  during  each  session  ywiy  ronui<!t,* 
of  parliament ;  and  at  the  rate,  to  wit,  of  2l.  1  Os.  6d.  per  week,  for  and  dur-  ^d  cau  only  be 
ing  the  remainder  of  the  year ;  the  defendant  undertook  and  promised  the  t^^^^currini^ 
plaintiff  to  employ  him  according  to  the  terms  of  the  agreement ;  and  al-  7««r. 
though  the  plaintiff  entered  into  the  employ  of  the  defendant  in  the  capacity  fortbe^breii^hof' 
and  on  the  terms  aforesaid,  and  so  continued  and  furnished  reports,  &c.  for  »"*?^  contract,  if 

1  o    •  .      -  «     1        /»  J»  t  either  party 

a  long  space  of  time,  to  wit,  for  two  years  ;  and  also  for  part  of  another  year  rely  upon  the 
after  that  time,  to  wit,  until  &c.,  and  although  the  plaintiff  was  ready  and  J^^'JuSJoritliT"*^ 
willing  and  offered  to  continue  in  the  employ,  &c.  for  the  remainder  of  the  him  to  detrnnine 
said  last-mentioned  year  so  commenced;  yet  the  defendant  refused,  &c.  and  ^,^,^olJ2feno^" 
wrongfully  discharged  him  without  any  reasonable  or  probable  cause,  &c.      tier  prwious  to 

Plea.  That  before  the  discharge  of  the  plaintiff,  to  wit,  on  &c.,  the  defendant  JJ^j7^/,*ch" 
being  desirous  to  determine  the  agreement  and  the  employ  of  the  plaintiff  custom  mast  be 
in  the  capacity  aforesaid,  tendered  to  him  a  large  sum  of  money,  to  wit,  &c.  „  a'f!!t^)n  tlfe 
as  salary  and  wages,  the  same  being  more  than  the  amount  of  salary  and  "^or**.  ""^ »' »» 
wages  to  which  the  plaintiff  would  have  been  entitled  if  a  reasonable  and  usual  aver  simply  that 
notice  of  determining  the  said  agreement  and  employ  had  been  given  to  the  ^^'''^^'^l^^l^ 
plaintiff  by  the  defendant,  and  required  the  plaintiff  immediately  to  quit  his 
employ,  and  gave,  at  the  same  time,  reasonable  and  usual  notice  of  his  intention, 
in  case  the  said  tender  and  requisition  were  refused,  to  determine  the  said  agree- 
ment and  employ,  to  wit,  at  the  end  of  three  weeks  from  &c. ;   and  that  the 
plaintiff  refused  to  accept  the  said  sum  or  to  quit  the  employ.  Wherefore  the 
defendant,  at  the  expiration  of  the  notice,  discharged  and  refused  to  employ 
the  plaintiff,  and  the  defendant  is  now  willing  to  pay  the  said  sum. 

Special  demurrer.     The  cause  assigned  for  which  was,  that  the  matters 


V, 

B)ttKE. 
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Kittg'i  Bench,    alleged  constitute  no  defence,  for  by  the  terms  of  the  contract  stated,  the  de- 
\v^^^^^        fendant  was  to  employ  the  plaintiff  by  the  year,  and  there  was  no  stipulation 
enabling  him  to  dismiss  the  plaintiff  at  the  time  or  on  the  terms  mentioned. 

Jf^.  U,  Watson,  in  support  of  the  demurrer.  The  terms  of  the  contract  as 
set  out  expressly  show  that  this  was  an  absolute  agreement  for  a  yearly 
hiring.  No  notice  therefore  could  avail  to  terminate  it  at  any  other  time 
than  at  the  expiration  of  one  of  the  years  of  service.  The  custom  whereby 
contracts  between  masters  and  menial  servants  may  be  terminated  on  a 
month's  notice  does  not  apply  here ;  Bceston  v.  Colly er{a\  Fawcelt  v.  CaUi  (6). 
(He  was  tlien  stopped  by  the  Court.) 

Mantel^  contra.  Agreements  of  this  kind  are  always  determinable  upon  a 
reasonable  notice,  or  upon  a  good  ground  for  dismissal.  This  is  laid  down 
by  Burrough,  J.  in  Beeston  v.  Collyer.  Generally,  whether  the  notice  has 
been  reasonable  is  a  question  for  the  jury.  That  it  has  been  so  here  is  ad- 
mitted by  the  demurrer.  Fawcett  v.  Cask  difiers  from  the  present  case. 
There  the  dismissal  was  during  ihe^rst  year,  and  Taunton,  J.  seems  to  have 
thought  that  a  dismissal  after  the  first  year  would  have  stood  upon  another 
footing. — [LittUdale,^, — The  plea  seeks  to  infer  a  contract  inconsistent  with 
that  alleged  in  the  declaration.  The  contract  set  out  is  for  a  year,  and  then 
from  year  to  year  to  the  end  oi  each  year.  The  plea  sets  up  a  right  to  dis- 
miss on  a  reasonable  notice.] — The  law  imports  such  a  term  into  all  contracts 
of  this  kind. 

Lord  Denman,  C.  J. — I  have  no  doubt  in  this  case.  The  declaration  sets 
out  a  contract  for  one  whole  year,  and  so  from  year  to  year  to  the  end  of 
each  year  commenced.  The  defendant  does  not  deny  the  existence  of  such 
a  contract,  but  pleads  that  he  offered  a  greater  amount  than  the  plaintiff 
would  have  been  entitled  to  as  salary  if  a  reasonable  notice  had  been  given; 
that  he  gave  the  plaintiff  reasonable  notice ;  and  that  as  the  plaintiff  refused 
to  receive  such  amount  or  to  determine  the  agreement,  therefore  he  dis- 
charged him.  There  is  nothing  to  shew  that  the  contract  authorised  the 
defendant  so  to  terminate  the  service.  The  defendant  ought  to  have  alleged 
that,  by  one  of  the  terms  in  that  contract,  he  was  entitled  so  to  put  an  end  to 
the  service;  and  then  the  jury  would  have  determined  whether  that  was  so 
or  not — wliat  in  fact  was  the  contract  between  the  parties.  In  these  cases 
that  is  the  real  question  in  issue.  In  the  case  of  domestic  servants  the  cus- 
tom is  universal  to  dismiss  upon  a  month's  notice,  the  jury  therefore  infer 
that  it  forms  a  term  of  the  contract. 

LiTTLEDALE,  J. — (After  stating  the  agreement.)— It  seems  to  me,  that 
under  this  agreement  a  new  contract  commenced  at  the  end  of  each  year  to 
continue  for  the  ensuing  year,  which  could  only  be  terminated  at  the  end  of 
the  current  year.  The  defendant  says,  that  he  gave  reasonable  and  usual 
notice ;  but  that  is  not  sufficient,  because  the  contract  contains  no  such  con- 
dition. The  case  of  a  menial  servant  has  been  referred  to,  who  it  is  said 
may  be  dismissed  upon  a  month's  notice.  But  that  is  so  only  by  custom,  not 
by  inference  of  law.     And  had  this  been  such  a  case,  which  it  is  not,  still 

{n)  A  Bing.  30?,  (6)  6  B.  &  Ad.  904. 
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it  would  have  been  necessary  to  allege  that  custom  as  a  fact  on  the  record.  King^t  Bench, 

If  no  such  custom  were  pleaded  to  an  action  by  a  menial  servant  against  his  Vi^/^^ 

master  on  a  yearly  hiring,  the  Court  could  not  infer  one,  and  the  contract  Williams 

must  be  interpreted  in  the  same  way  as  any  other  yearly  contract.  Byrwb. 

Patteson,  J. — The  contract  as  set  out  in  the  declaration  is  not  denied. 
The  only  question  therefore  is,  what  is  the  legal  interpretation  of  il  ?  It  is 
contended,  that  what  is  reasonable  notice  is  a  question  for  the  jury.  So  it  is 
where  the  parties  have  agreed  to  terminate  the  service  upon  such  notice. 
But  it  is  plain  that  under  this  contract,  after  a  year  had  once  commenced,  the 
service  was  to  continue  to  the  end  of  it.  What  notice  may  have  been  neces- 
sary to  terminate  it  at  the  end  of  that  time  it  is  unnecessary  to  consider ; 
because  it  is  admitted  that  the  dismissal  in  this  case  was  not  at  the  end  of 
the  current  year. 

Williams,  J. — The  notice  ought  to  have  been  to  terminate  the  service  at 
the  end  of  the  current  year.  The  agreement  expressly  provides  that  the 
service  in  subsequent  years  shall  continue  to  the  end  of  each  one  commenced. 
The  defendant  therefore  is  in  no  better  condition  than  if  he  had  dismissed 
the  plaintiff  in  the  middle  of  the  first  year.  No  reasonable  or  probable 
ground  is  assigned  to  justify  the  dismissal.  The  judgment  must  therefore 
be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Clay  v.  Stephenson. 

Jun$  8. 
ILfONEY  had  and  received.     Plea:  non  assumpsit.     At  the  trial  before     AcommiMioo 

Lord  Denman,  C.  J.  at  the  York  Summer  Assizes,  1835,  the  plaintiff  ?i7j|;^^f^fo^ij„ 
tendered  depositions  taken  under  a  commission  to  examine  witnesses  at  court,  requiring 
Hamburgh  as  evidence  in  support  of  his  case.     The  commission  had  been  esaminatioot  of 
directed  by  the  Court  of  King's  Bench  to  the  Judges  of  the  Chamber  of  *^*^*'*  ^^^"•••'•' 

J  o  o  1^  reduce  them 

Commerce  at  Hamburgh,  or  any  two  or  more  of  them,  "  on  or  before  the  into  «riUDg,and 
11th  day  of  July  ensuing  the  date  thereof,  to  examine"  certain  persons  ??.**!!!"** 'T*^*? 
thcrem  named,  upon  interrogatories  on  tueir  oaths,  and  contamed  also  the  properly  executed 
following  directions : — "  And  that  you  do  take  such  their  examinations,  and  ex^'i^ed'cop/of 
reduce  them  to  writing,  on  paper  or  parchment ;  and  when  you  shall  have  so  such  examina. 
taken  them,  you  are  to  send  the  same  without  delay  to  our  Court  of  King's  certified*by"an 
Bench,  closed  up  under  the  seals  of  two  or  more  of  you,  distinctly,  plainly  officer  of  ti»c  fo- 
set  together,  with  the  interrogatories  and  the  writ  to  be  filed  of  record."  Tcorrecuopy,  and 
The  commission  also  directed  them  to  swear  the  interpreters  and  clerks  »uch  copy  is  there- 

^  .  ,  -  ,,  I'll  1  Til  1  •      fore  inadmissible 

faithfully  to  mterpret  and  write  the  depositions  so  taken.  I  he  return  to  this  in  evidence, 
commission  was  in  the  German  language,  and  headed  thus  : — **  This  is  an 
extract  of  the  minutes  to  which  the  certificate  indorsed  on  the  commission 
refers.  D,  F>  fTorleCf  Assistant  Actuary."  **On  this  day,  Wednesday,  the 
15th  July,  1835,  before  Messrs.  G.  F.  Schmidt  and  D,  F.  fVcber,  members  of 
the  Court  of  the  Chamber  of  Commerce  at  Hamburgh,  who,  by  an  order  of 
the  same  Court,  dated  the  11th  July,  1835,  granted  at  the  request  of  Dr.  M, 
Pohls,  on  behalf  of  il.  Cla^  the  younger,  of  Goole,  were  appointed  as  com- 
missioners, whilst  by  the  same  order,  D,  F.  Worlee^  Assistant  Actuary,  one  of 
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King*i  lUnch,   the  swoin  officers  of  the  Court,  was  added  to  the  commission  for  the  purpose 

v^v^ii'        of  keeping  the  minutes."  The  return  then  set  out  the  depositions  taken,  and 

Clat*        concluded  thus  : — **  Whereby  this  act  was  closed  and  signed  by  the  commis- 

SnrHSNsoN.    sioners/*    (Signed  on  the  minutes.)    "G.  F.  Schmidt^  Judge  of  the  Court  of 

Commerce ;  D,  F.  PVeber,  Judge  of  the  Court  of  Commerce ;  D,  F.  WorUe, 

Assistant  Actuary.'* 

"  The  correctness  of  this  act,  and  that  the  same  entirely  agrees  with  the 
original  minutes,  is  hereby  attested. 

(Signed.)  "  D.  F,  WorUe,  Assistant  Actuary." 
The  commission  itself  was  also  returned,  and  had  indorsed  upon  it  the 
following  certificate : — "  The  Court  of  Commerce  of  the  free  and  Hanseatic 
town  of  Hamburgh  certifies  (or  attests)  the  execution  of  the  herein  demanded 
examinations  of  the  witnesses  Languese  and  Precht,  by  referring  to  the  ex- 
tract of  the  minutes  annexed  herewith. 

"  D.  F.  WorUe,  Assistant  Actuary." 
Several  objections,  on  which  a  rule  was  afterwards  obtained,  were  made  at 
the  trial  to  the  admissibility  of  these  depositions  in  evidence.  His  lordship, 
however,  received  them,  and  directed  a  verdict  for  the  plaintiff,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  evidence 
was  improperly  received. 

Wightman,  in  Michaelmas  term,  1835,  obtained  a  rule  nisi  for  a  nonsuit 
or  a  new  trial,  and  stated  the  following  objections  to  the  admission  of  the 
depositions  in  evidence.  1 .  That  the  examinations  were  not  taken  within  the 
time  required  by  the  commission.  2,  That  the  return  to  the  commission 
was  in  the  German  language.  3.  That  copies  of  the  examinations  had  been 
returned  instead  of  the  examinations  themselves.  He  also  moved  on  other 
grounds,  relating  to  the  substantial  merits  of  the  case,  which  the  judgment 
of  the  Court  renders  it  unnecessary  to  advert  to. 

Creiswellf  Alexander,  and  Cleatby  shewed  cause  (a). — The  examinations 
were  taken  in  time,  for  on  the  11th  of  June,  as  required  by  the  commission, 
the  proceedings  connected  with  the  examinations  may  fairly  be  said  to  hare 
commenced  by  the  order  of  Court  of  that  date.  But  even  if  there  has  not 
been  a  literal  compliance  with  the  commission  in  this  respect,  it  is  imma- 
terial, for  the  directions  as  to  time  were  not  compulsory.  In  Rex  v.  Lox^ 
dale  {h),  Lord  Mansfield  observed,  **  There  is  a  known  distinction  between 
circumstances  which  are  of  the  essence  of  a  thing  required  to  be  done  by  an 
act  of  parliament,  and  clauses  merely  directory.  The  precise  time  in  many 
cases  is  not  of  the  essence.  On  this  principle  the  54  Geo,  3,  c.  84,  with 
respect  to  the  time  of  holding  quarter  sessions,  was,  in  Res  v.  Justices  of 
Leicester  (c),  held  to  be  merely  directory.  Nor  can  it  be  said  that  the  return 
is  bad,  because  the  depositions  are  returned  in  German,  the  language  in 
which  they  were  taken.  The  commission  does  not,  as  in  Atkins  v.  Palmer  ((/), 
expressly  require  the  examinations  to  be  sent  to  England  in  the  English  lan- 
guage ;  they  must  in  this  case  have  been  translated  at  all  events  for  the  jury. 
— IPalteson,  J. — They  are  to  be  filed  in  this  Court,  which  circumstance 

(tt)  June  2,  before  Lord  Denman,  C.  J.,  (r )  7  B.  &  C.  6. 

LUUedalt,  Pntteion,  and  WUliams,  Js.  (d)  4  B.  &  A.  377. 

(b)  1  Burr.  445. 
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implies  tbat  they  should  be  in  a  language  intelligible  to  the  Court.]  Lastly,  King't  Bnieh. 
no  objection  to  the  return  can  be  made,  on  the  ground  that  the  document 
returned  is  a  copy.  The  original  examinations  are  records  of  the  foreign 
court ;  this  Court  could  therefore  receive  nothing  more  formal  and  au- 
thentic than  it  has  received,  namely,  an  examined  copy,  certified  by  an  officer 
of  the  foreign  court.  In  Atkins  v.  Palmer,  translations  made  six  weeks  afler 
the  examination  were  considered  sufficient. 

Sir  J*.  Poliockf  Wightman,  and  Cowlings  contra. — All  that  was  done  on  the 
11th  was  to  nominate  persons  to  conduct  the  commission,  in  pursuance  of 
which  nothing  was  actually  done  until  the  15th.  The  Court  was  limited 
with  respect  to  time,  in  the  same  manner  as  an  arbitrator,  who  must  com- 
plete his  award  within  the  time  prescribed  in  the  reference.  In  Jtkins  v. 
Palmer  the  document  returned  was  not  a  copy  of  any  thing  remaining  with 
the  commissioners,  but  was  an  original,  although  not  made  for  some  time 
af\er  the  examination.     This  return  purports  to  be  a  mere  copy. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court : — We 
decide  this  case  on  one  short  ground.  The  principal  evidence  at  the  trial 
arose  from  depositions  taken  under  a  commission  to  examine  witnesses. 
The  commission  directs  the  commissioners  to  take  the  examinations  and 
reduce  them  to  writing,  and,  when  so  taken,  to  send  the  same  to  us.  Now  it 
is  clear  that  these  examinations  have  not  been  returned  to  us,  but  copies 
bearing  the  certificate  of  an  officer  appointed  for  the  purpose.  We  think 
the  commission  ought  to  be  executed  in  its  terms,  and  therefore  that  no  copy 
could  be  received  in  evidence.     There  must  therefore  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

END  OF  TRINITY  TERM,  1837. 


IN  THE  EXCHEQUER  CHAMBER. 
Trinity  Vacation,  7  Will.  4. 

Wright  v.  Doe  on  the  demise  of  Tatham.  juw  13. 

ThB  SHnitj  of  a 

P^JECTMENT  for  the  manors  &c.  of  Hornby  and  Tatham,  in  the  county  tMutor being  th« 
^  of  Lancaster.    The  lessor  of  the  plaintiff  in  the  action  claimed  as  heir-  ^eue^^d^SlIi*^' 
at-law  of  John  Marsden ;  the  defendant  claimed  as  devisee  in  trust.     An  u>  Mm  by  penous 
action  of  ejectment  for  the  same  property  was  tried  before  Gurney,  B.  at  the  ^ce*i^ng"tiTCe 
Lancaster  Lent  Assizes,  1833,  when  a  question  having  arisen  as  to  the  sanity  d«jd.^i.n<i^found 
of  the  testator,  letters  were  tendered  in  evidence  and  rejected,  which  had  ji,e  te.utor. 
been  found  among  his  papers  shortly  after  his   death,  written  to  him  by  withthewid. 

•  rtttit  Jl  C      \.        DrollMJ  ftDO  Op6By 

persons  of  his  acquamtance,  of  whom  all  but  one  were  aeaci ;  one  01  the  lo  a  cupboard  un- 

der  hit  bookcua 
in  bis  private  itwm.  togrther  with  other  letters, some  indorsed  by  him,  and  to  some  of  which  he  bad  written 
answers,  are  not  admbsihle  in  evidence  ;  per  Trndrnt,  C.  J.,  Pmrk$,  B.,  B^wtfiMt,  J.,  and  CWmmn,  J. ;  iu- 
Mttauntihu,  Park,  J.,  and  Ottnup,  B, 

S.  A  letter  so  found  addressed  to  the  tesUtor,  desiring  him  to  communicate  wiU)  his  attorney,  who  had 
lived  at  some  distance  from  the  testator,  upon  a  matter  of  business,  Hiid  who  had  been  long  since  dead,  and 
which  was  indorsed  by  the  attorney,  is  admissible  ;  per  Tutdai,  C.  J.,  Pmrif  J.,  and  Gumty,  B. ;  MutmlHW' 
tihu,  Pmrit,  B.,  Bfitfutt,  J.,  and  CoUmsm,  J. 
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Exeh.  Cftamher.  letters  puiportiDg  to  be  an  answer  to  a  letter  written  by  the  testator.  A  bill 
of  exceptions  was  tendered,  bat  the  judgment  thereupon  did  not  decide  the 
question  as  to  their  admissibihty  (<i).  At  the  second  trial,  also  before 
Gurney,  B.,  at  the  Summer  Assizes,  ISSI-,  the  letters  were  admitted.  But  a 
rule  nisi  for  a  new  trial  having  been  thereupon  obtained,  the  Court  of 
King's  Bench  decided  that  they  were  not  admissible,  and  made  the  rule 
absolute  (6).  Upon  the  third  trial  before  Parke,  B.  at  the  Lancaster 
Summer  Assizes,  1836,  three  letters  were  tendered  in  evidence  and 
rejected;  upon  which  a  bill  of  exceptions  was  tendered,  which  stated 
that  '*  after  the  death  of  John  Marsden  many  letters  addressed  to  him 
by  various  persons  were  found  with  other  papers  in  a  cupboard  under  bis 
bookcase  in  his  private  room,  and  that  to  many  of  these  letters,  letters  had 
been  written  and  sent  in  answer,  which  last-mentioned  letters  were  proved  to 
be  in  the  handwriting  of,  and  signed  by,  the  said  John  Marsden ;  and  that 
upon  some  others  of  them  so  found  there  were  indorsements  in  the  hand- 
writing of  the  said  John  Marsden  ;  and  which  letters,  so  answered  and  in- 
dorsed, were  tendered  and  received  in  evidence  upon  the  said  matter  in 
controversy,  and  at  issue."  Amongst  these  letters  were  found  the  three 
letters  rejected,  the  first  of  which  was  addressed  to  the  testator  by  one  Charles 
Tatham,  the  brother  of  the  lessor  of  the  plaintiff,  and  a  cousin  of  the  testator, 
who  was  at  that  time  in  America.  It  was  also  proved  that  Charles  Tatham  was 
personally  acquainted  with  the  testator,  and  had  been  dead  many  years;  that 
the  testator  was  residing  at  the  place  to  which  the  letter  was  addressed ;  and 
that  the  letter  was  marked  with  the  London  post  mark  as  a  ship  letter,  and 
was  in  the  handwriting  of  the  said  Charles  Tatham.  The  letter  was  as 
follows: — 

"  Alexandria  12th  Octr  1784. 
"  My  Dear  Cousin,— -You  should  have  been  the  first  person  in  the  world  I  would 
have  wrote  to  hadn't  my  time  been  employed  by  affairs  that  called  for  my  more  ime- 
deate  atention ;  in  the  first  place  I  am  call'd  upon  by  my  buseness  it  being  the  first 
consideration  must  by  no  means  be  neglected.  As  for  my  brother  his  goodness  is  such 
that  I  know  he  will  excuse  me  till  I  am  more  disengaged :  was  I  to  write  to  him  in  my 
present  embarased  situation  I  perhaps  might  only  do  justice  to  my  own  feelings  and  he 
might  construe  it  deceit,  so  different  an  opinion  have  I  of  him  to  mankind  in  general 
who  above  all  things  are  fond  of  flattery.  I  shall  now  proceed  to  give  you  a  small 
idea  of  what  has  pass*d  since  my  departure  from  Whitehaven,  as  I  suppose  Rcerry  long 
e*re  now  has  told  you  the  rest.  We  saU'd  the  14th  July  and  had  good  weather  the 
chief  of  the  way,  but  as  you  know  nothing  of  sea  faring  matters  it  is  not  worth  while  to 
dwell  upon  the  subject.  We  reached  the  cape  of  Virginia  the  13th  September  but  did 
not  get  heare  till  the  beginning  of  the  present  month,  so  we  were  about  twenty  day  in 
coming  350  miles.  When  I  arrived  I  was  no  little  consimed  to  find  the  Town  in  a 
most  shocking  condition,  the  people  dieing  from  5  to  10  per  day  and  scarsely  a  single 
house  in  Town  cleare  of  descease,  which  proves  to  be  the  putrid  fevour.  I  am  going 
to  Philadelphia  in  a  few  days  if  God  spares  my  life  and  permits  me  my  health  and  their 
I  intend  to  stay  till  affairs  here  bare  a  more  firendly  aspect :  and  so  the  next  time  you 
here  from  me  will  be  I  expect  fi-om  that  place,  tho'  you*l  please  to  direct  to  me  heare  as 
usual :  God  bless  you  my  dear  Cousin,  and  may  you  still  be  blessed  with  health,  which 
is  one  of  greatest  blessings  we  require  hear,  is  the  sinseare  wish  of  Dr  Cosn  your  affect. 
Kinsman  and  very  Humble  Servt  Charles  Tatham, 

"  P.  S.  Pray  give  my  kind  love  to  my  Aunt  my  Brother  and  my  cousin  Betty :  also 

(6)  1  Har.  &  Wol.  729 ;  6Nev.  &  Man. 
132,  S.  C. 


(a)  Wright  v. 
£1.3. 


Dot  d.  Tatham,   1  Ad.   & 
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my  complimenU  to  all  the  rest  of  the  Family  and  all  others  my  former  acquintances  Exeh.  Chamber. 
&c.    Alexandria  1 2th  Octr  1 784." 

Among  the  said  papers  was  also  found  the  following  draft  or  copy  of  a  letter 
in  the  handwriting  of  the  testator,  addressed  to  the  said  Charles  Tath<nn. 

**  Dear  Cousin, — I  received  your  letter  some  time  ago  wherein  you  mentioned  that 
you  had  sent  me  a  map  of  the  United  States  of  America,  to  the  care  of  Mr.  George 
Welsh,  merchant  in  Liverpool.  I  deferred  writing  till  such  times  as  I  had  made  enquiry 
after  it,  but  did  not  get  the  map  till  the  7th  instant  You  mentioned  in  your  letter  that 
you  had  sent  me  a  small  quantity  of  dried  fruit ;  I  received  nothing  but  the  map,  for 
which  I  am  obliged  to  you.  My  aunt  has  had  very  poor  health  since  you  left  England, 
she  has  scarce  ever  been  well ;  I  am  in  hopes  she  is  getting  better  again  ;  I  think  that 
change  of  air  and  a  journey  would  be  of  service  to  her.  We  have  lately  had  an  account 
of  poor  Mrs.  Smith's  death ;  she  died  at  Saint  Alban's  the  7tlr  instant  My  aunt  has 
had  a  letter  from  your  brother  Harri/,  he  is  very  well.  It  is  reported  that  your  ac- 
quaintance Mr.  John  Bradshaw  is  going  to  be  married  to  a  Miss  Fell  of  Lancaster ; 
whether  there  is  any  truth  in  it  or  not  I  cannot  tell.  I  suppose  you  have  received  my 
last  letter,  wherein  you  will  see  an  account  of  your  nurse's  death.  I  have  nothing 
further  to  add  but  compliments  from  my  aunt  and  your  cousin  Betty. 

"  C,  Tatham,  Esq.  "  I  remain  dear  cousin  your 

"  Wennington  Hall,  June  1st,  1787.  "  affectionate  kinsman  J.  Martden,** 

The  second  letter,  which  follows,  was  addressed  to  the  testator  at  tlie 
place  where  he  then  resided,  and  was  proved  to  be  in  the  handwriting 
of  Oliver  Marton^  by  whom  it  purported  to  be  written,  then  vicar  of 
Lancaster,  distant  about  eleven  miles  from  the  testator's  residence.  It  was 
also  proved  that  he  was  acquainted  with  the  testator,  and  had  been  dead 
upwards  of  thirty  years.  Upon  the  letter  were  indorsed  these  words : — 
"  20th  May  1786.  Letter  from  Mr.  Marion  to  Mr.  Marsden'*  Which  were 
proved  to  be  in  the  handwriting  of  Mr.  Barrow,  who  had  been  dead  up- 
wards of  thirty- five  years,  and  who  at  the  time  of  the  date  was  attorney  to 
the  testator : — 

"  Dear  Sir, — I  beg  that  you  will  order  your  attorney  to  wait  on  Mr.  Atkimon  or  Mr. 
Watkinson,  and  propose  some  terms  of  agreement  between  you  and  the  parish  or  town- 
ship, or  disagreeable  things  must  unavoidably  happen.  I  recommend  that  a  case  should 
be  settled  by  your  and  their  advice,  and  laid  before  counsel,  to  whose  opinion  both  sides 
should  submit,  otherwise  it  will  be  attended  with  much  trouble  and  expense  to  both 
parties.    I  am,  sir,  with  compliments  to  Mrs.  Cookson,  your  humble  servant  &c. 

"  May  20th,  1786.  "  OUver  Mortem. 

<'  I  beg  the  &vour  of  an  answer  to  this." 

The  third  letter  was  written  by  the  Rev.  Mr.  EUershaw,  in  the  presence 
of  a  witness,  at  the  time  when  the  writer  was  about  to  relinquish  the  cha- 
pelry  of  Hornby,  to  which  he  had  been  appointed  curate  by  the  testator, 
who  was  the  patron.  He  was  proved  to  have  been  acquainted  with  the 
testator,  and  to  have  been  dead  some  years : — 

"  Dear  Sir, —  I  shall  ill  discharge  the  obhgation  I  feel  myself  under,  if  in  relinquish- 
ing Hornby  I  did  not  offer  you  my  most  grateful  acknowledgments  for  the  abundant 
favours  of  your  hospitality  and  beneficence.  Gratitude  is  all  that  I  am  able  to  give 
you,  and  I  am  happily  confident  that  it  is  all  that  you  expect.  I  have  only  therefore  to 
assure  you,  that  no  circumstances  in  this  world  will  ever  obliterate  from  my  heart  and 
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Exeh.  Chamber,  wui  the  remembrance  of  your  benevolent  politeness.  May  the  good  AUnighty  long 
bless  you  with  health  and  happiness,  and  when  his  proridence  shall  terminate  yonr 
Christian  warfare  upon  earth,  may  angels  of  the  Lord  welcome  you  into  blessedneas 
everlasting.  It  will  afford  me  pleasure  to  continue  my  services  during  the  vacancy,  if 
agreeable  to  you.  With  every  sentiment  of  respect  and  affection  to  yourself  and  the 
worthy  family  at  the  Castle,  I  hope  you  will  ever  find  me  your  grateful  faithful  and 
obliged  servant  Henry  ElUrthaw. 

"  Please  to  deliver  the  inclosed  to  Mr.  Wright. 

"  Chapel  le  Dale,  3rd  October  1789." 

The  three  letters  to  the  testator  were  all  found  with  seals  broken  and  open. 

The  case  was  argued  in  the  vacation  afler  Hilary  term,  1836,  (February  6,) 
before  Tindal,  C.  J.,  Park,  J.,  Gascke,  J.,  Bosanquet,  J.,  Parhc^  B.,  and  Gumey^ 
B.,  by  Sir  F.  Pollock  for  the  plaintiff  in  error,  and  by  Crestweil  for  the  defend- 
ant in  error;  it  was  again  argued  in  the  vacation  after  Easter  term,  1836, 
(May  7,)  before  Tindal,  C.  J.,  Park,  J.,  Bosanquet,  J .,  CoUman,  Z.,  Parke,  B., 
and  Gumey,  B.,  by  Sir  F.  Pollock  for  the  plaintiff  in  error,  and  Starkie  for 
the  defendant  in  error,  and  on  this  day,  their  lordships  differing  in  opinion^ 
judgment  was  pronounced  seriatim. 

CoLTMAN,  J. — Upon  the  trial  of  this  case,  exceptions  were  taken  to  the 
ruling  of  the  judge,  both  on  the  part  of  the  lessor  of  the  plaintiff  and  on  the 
part  of  the  defendant.  It  is  unnecessary  to  say  anything  upon  the  subject 
of  the  exceptions  taken  on  behalf  of  the  lessor  of  the  plaintiff.  The  objec- 
tions taken  on  behalf  of  the  defendant  relate  to  the  admissibility  in  evidence 
of  three  letters,  addressed  to  the  testator  by  persons  now  deceased,  well  ac- 
quainted with  him  during  their  lives. 

-  Before  examining  the  particular  circumstances  of  the  case,  in  reference  to 
the  letters  severally,  it  seems  to  me  desirable  to  consider  the  more  general 
question,  whether,  on  an  issue  as  to  competency  like  the  present,  letters 
written  by  third  persons  to  the  party  whose  competency  is  in  dispute,  are 
admissible  in  evidence,  though  never  received  by  the  person  to  whom  they 
are  addressed. 

It  may  be  urged,  in  support  of  their  admissibility,  that  competency  or  in- 
competency is  a  matter  of  opinion,  and  that  such  letters  are  evidence  of  the 
opinion  entertained  by  the  writers,  or,  at  any  rate,  that  the  writing  of  them 
is  an  act  done,  and  that  where  an  act  done  is  accompanied  by  a  declaration 
of  opinion,  or,  as  it  was  expressed  in  the  course  of  the  argument,  where  a 
declaration  of  an  opinion  is  embodied  in  an  act  done,  it  is  admissible  in  evi- 
dence. Now,  admitting  that  this  is  a  question  of  opinion  and  judgment,  we 
may  ask  how  is  matter  of  opinion  required  by  the  law  of  England  to  be 
proved  ?  The  general  rule  is,  that  it  is  to  be  proved  by  the  examination  of 
witnesses  upon  oath.  The  administering  of  an  oath  furnishes  some  guarantee 
for  the  sincerity  of  the  opinion,  and  the  power  of  cross-examination  gives  an 
opportunity  of  testing  the  foundation  and  the  value  of  it.  Such  being  the 
general  rule,  it  is  necessary  for  the  party  who  brings  forward  evidence  not 
on  oath,  to  shew  some  recognised  exception  to  the  general  rule  within  which 
it  falls. 

"  The  true  line  (says  Mr.  Justice  Buller,  in  Rex  ▼.  Eriswell(a)t)  for  courts 
of  justice  to  adhere  to  is,  that  wherever  evidence  not  on  oath  has  been  re- 

(a)  3  T,  R.  719. 
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peatedly  received  and  sanctioned  by  judicial  determinations,  it  should  be  al-  ^jch 
lowed :  but  beyond  that,  the  rule  that  no  evidence  shall  be  admitted  but  what 
is  on  oath,  shall  be  observed.**  It  was  admitted  in  the  argument,  that  our 
law  books  furnish  no  instance  of  such  evidence  having  been  received— an  ad- 
mission of  itself,  according  to  Mr.  Justice  Buller,  sufficient  to  cause  it  to  be 
rejected.  It  may  be  urged,  that  evidence  of  opinion  is  admitted  in  some 
cases  without  oath,  as  for  instance,  where  reputation  is  given  in  evidence  to 
prove  a  public  right.  It  is  a  sufficient  answer  to  say,  that  those  cases  belong 
to  a  recognised  class,  forming  an  admitted  exception  to  the  general  rule,  and 
are  limited  and  guarded  by  various  restrictions.  The  evidence  under  con- 
sideration does  not  fall  within  the  principle  on  which  the  exception  is  founded, 
and  it  is  excluded  by  the  restrictions  which  limit  the  exception.  The  prin- 
ciple on  which  I  conceive  the  exception  to  rest  is  this ; — that  the  reputation 
can  hardly  exist  without  the  concurrence  of  many  parties  interested  to  inves- 
tigate the  subject ;  and  such  concurrence  is  presumptive  evidence  of  the 
existence  of  an  asserted  right,  of  which,  in  most  cases,  direct  proof  can  no 
longer  be  given,  and  ought  not  to  be  expected  ;  a  restriction  now  generally 
admitted  as  limiting  the  exception  is  this,  that  the  right  claimed  must  be  of  a 
public  nature,  affecting  a  considerable  number  of  persons.  In  the  question 
under  consideration,  the  point  in  issue  is  capable  of  direct  proof  in  the  widest 
sense,  and  it  is  strictly  a  question  of  a  private  nature. 

If  such  letters  are  admissible  simply  upon  the  score  of  their  being  evidence 
of  the  opinion  of  the  writers,  I  can  see  no  reason  why  their  verbal  declara- 
tions should  not  be  so,  or  their  letters  to  a  third  party.  It  is  no  answer  to 
say,  that  they  are  excluded  as  being  res  inter  alios  actse,  for  the  same  objection 
would  apply  in  all  cases  where  reputation  and  the  declarations  of  deceased 
persons  are  given  in  evidence. 

But  it  is  contended,  that  the  writing  of  a  letter  is  an  act  done,  and  that  the 
contents  of  the  letter  are  a  declaration  accompanying  the  act ;  and  that  an 
opinion  (though  not  evidence  per  se)  is  yet  evidence  when  embodied  in  an 
act.     Now  it  appears  to  me,  that  if  the  letter  is  admissible  on  this  grounds 
it  must  be,  either  because  the  act  is  evidence  by  itself,  or  because  the  opinion 
is  evidence.     Where  an  act  done  is  evidence  per  se,  a  declaration  accompany- 
ing that  act  may  well  be  evidence  if  it  reflect  light  upon  or  qualifies  the  act. 
But  I  am  not  aware  of  any  case  where  the  act  done  is,  in  its  own  nature, 
irrelevant  to  the  issue,  and  where  the  declaration  per  se  is  inadmissible,  in 
which  it  has  been  held  that  the  union  of  the  two  has  rendered  them  admissi- 
ble.    Now,  to  see  whether  the  act  of  writing  one  of  the  letters  in  question  is 
admissible,  nakedly,  and  per  se,  we  must  strip  the  case  of  all  other  circum- 
stances, and  suppose  the  simple  fact  proved,  that  /.  5.,  being  a  stranger  to 
Mr.  Marsden,  wrote  a  letter  to  liim,  and  put  it  into  the  post  office ;  that  the 
letter  was  there  destroyed,  and  that  its  contents  are  unknown.     /.  S.  being  a 
stranger  to  Mr.  Marsden,  and,  for  anything  that  appeared,  quite  ignorant  of 
the  state  of  his  mental  capacity,  I  would  ask  whether  the  writing  of  a  letter 
under  these  circumstances  would  be  evidence  ?     Surely  not ;  it  would  be  a 
fact  simply  irrelevant,  and  inadmissible  on  that  ground.     It  seems  to  follow, 
that  the  sending  of  a  letter  is  not  evidence,  except  on  the  ground  that  it  con- 
tains  a  declaration  of  opinion,  for  if  you  strike  out  (as  in  the  case  just  sup- 
posed) everything  which  contains  any  indication  of  opinion,  the  fact  is  merely 
irrelevant.     You  have  then  a  fact  which  is  irrelevant,  and  an  opinion  which 
is  inadmissible :  how  can  the  union  of  the  two  furnish  competent  evidence 
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Eieh,  Chamber,  for  the  determination  of  the  point  in  issue,  which  neither  of  them,  sepa- 
rately, has  any  legal  tendency  to  prove  ? 

If  the  view  I  have  taken  of  this  case  be  so  far  correct,  the  result  is,  that  in 
the  case  I  have  been  considering,  letters  are  not  evidence,  unless  received  by 
the  party  to  whom  they  are  written ;  nor  could  the  bare  receipt  of  them  make 
any  difference,  unless  they  were  in  some  way  acted  upon.  But  it  cannot 
be  doubted  that  any  act  done  by  the  testator,  with  reference  to  them,  would 
be  evidence,  for  it  is  difficult  to  say  that  any  act  of  his  is  irrelevant  to  the 
issue ;  and  such  act  may  make  the  letter  with  which  it  is  connected  ad- 
missible, as  explaining  the  nature  of  the  act  done,  and  indicating  the  extent 
of  his  capacity.  The  question,  therefore,  comes  to  this  ; — is  there  evidence 
sufficient  to  shew  that  the  testator  had  done  any  act  with  respect  to  these 
letters  ?  If  there  is,  they  ought,  as  it  seems  to  me,  to  have  been  admitted  in 
evidence  ;  if  not,  they  were  properly  rejected.  I  will  consider  first  the  letter 
which  stands  first  in  order  in  the  bill  of  exceptions.  This  letter  is  addressed 
to  Mr.  Manden  by  his  kinsman  Charles  Tatham,  and  is  dated  October  12, 
1784.  It  should  be  considered  with  reference  to  the  letter  of  Mr.  Marsdcn 
to  the  same  Charles  Tatham,  dated  June  1,  1787.  The  letter  last  mentioned 
contains  no  reference  to  that  of  October  12,  1784,  but  as  it  does  advert  to 
a  letter  received  by  the  writer  from  Charles  Taiham,  and  to  another  letter 
written  by  Mr.  Marsden  to  Charles  Tatham,  it  furnishes  ground  for  inferring 
that  a  correspondence  was  carried  on  between  them.  It  may  be  said,  that 
the  mere  fact  of  a  correspondence  being  carried  on  by  Mr.  Marsden  is  some 
evidence  of  capacity,  and  that  each  link  in  the  chain  is  relevant  to  the  ques- 
tion at  issue,  as  tending  to  prove  the  fact  that  a  correspondence  was  carried 
on  ;  but,  on  consideration,  it  seems  to  me  that  the  mere  fact  of  a  correspon- 
dence being  carried  on,  abstracted  from  all  proof  of  the  nature  of  it,  is  not 
evidence. 

The  term  '  correspondence'  involves  in  it  the  idea  of  some  sequence  and 
connexion  of  ideas,  and  cannot  strictly  be  applied  to  a  set  of  letters,  without 
a  tacit  reference  to  their  nature  and  contents.  We  must,  therefore,  look  at 
the  contents  of  the  letters.  Those  written  by  Mr.  Marsden  may  be  good 
substantive  evidence,  but  those  written  to  him  stand  on  a  different  footing. 
They  may  be  admissible  by  way  of  explaining  such  of  Mr.  Marsden'%  letters 
as  refer  to  them,  or  are  written  in  answer  to  them  ;  but  when  they  are  wholly 
isolated  and  independent,  and  where  nothing  is  done  upon  them,  they  can 
only  be  considered  as  declarations  of  opinion,  and  as  such^  they  are,  in  my 
judgment,  inadmissible. 

The  question,  then,  upon  this  letter  of  October  the  12th,  1784,  is  reduced 
to  this ; — whether  there  is  any  proof  of  an  act  done  by  Mr.  Marsden  in  re- 
ference to  it  ?  The  case  shews  that  it  was  found  after  his  death,  in  a  cup- 
board under  his  bookcase,  in  his  private  room,  amongst  other  letters,  some 
of  which  were  indorsed  in  his  handwriting,  and  to  others  of  which  answers 
had  been  sent,  also  in  his  handwriting.  The  act  he  had  done  is  the  opening 
of  the  letter  and  the  placing  it  in  a  proper  place  of  deposit.  The  expression 
"  after  his  death,"  is  somewhat  vague,  but  taking  it  to  mean  immediately 
after  his  death,  we  have  here  an  act  done  by  some  one,  and  the  question  is,  by 
whom  it  must  be  inferred  to  have  been  done  ?  If  Mr.  Marsden  is  considered  as 
a  person  of  competent  understanding,  the  natural  inference  would  be,  that  he 
did  it ;  if  he  is  not  so  considered,  no  such  inference  arises.  Now,  his  compe- 
tency being  the  matter  in  issue,  no  assumption  must  be  made  either  way. 
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Now  on  whom  does  the  burden  of  proof  h'e  ?     Obviously  upon  the  party  Exch.  Chamber, 

contending  for  the  admissibility  of  the  evidence ;  he  must  shew  an  act  done 

by  Mr.  Marsden,     It  is  not  enough  for  him  to  say  no  inference  can  be  drawn 

either  way ;  he  must  prove  affirmatively,  that  an  inference  arises  from  the 

facts  found,  that  Mr.  Marsden  did  the  act ;  but  the  inference  does  not  arise 

unless  Mr.  Marsden  is  assumed  to  be  competent.     It  seems  to  me,  therefore, 

that  the  letter  now  in  question  was  inadmissible. 

With  respect  to  the  letter  of  Mr.  Marion^  the  case  stands  more  favourably 
for  the  defendant  than  in  the  case  of  the  letter  last  considered,  in  this  respect, 
that  the  acts  done  in  reference  to  it  are  stronger,  if  shewn  to  be  done  by  Mr. 
Marsden;  but  there  is  in  this  case  also  the  same  deficiency  of  proof  that  the 
acts  done,  were  done  by  Mr.  Marsden,  It  seems  to  me,  therefore,  that  this 
letter,  and  that  the  third  letter  also,  is  inadmissible  on  the  ground  above  ex- 
plained. The  result  is,  that  in  my  opinion  the  judgment  of  the  Court  below 
should  be  affirmed. 


GuRNEY,  B. — The  history  of  this  cause  is  extraordinary,  and  certainly  not 
satisfactory.  It  came  on  first  in  the  shape  of  an  issue  of  devisavit  vel  non, 
at  the  Lent  assizes,  1830.  On  that  trial,  the  letters  to  which  there  were  no 
answers,  and  on  which  there  were  no  indorsements,  were  tendered  and  re- 
jected, and  a  verdict  found  establishing  the  will ;  the  execution  of  the  will 
being  proved  by  Mr.  Bleasdale^  one  of  the  attesting  witnesses.  Application 
was  made  to  the  Lord  Chancellor  for  a  new  trial,  which  application  was 
dismissed  (a).  The  heir  at  law  brought  an  ejectment,  which  was  tried  at  the 
Lent  assizes  at  Lancaster,  1833 ;  upon  that  trial  two  questions  arose  : — 

First,  the  admissibility  of  letters,  which  were,  upon  the  authority  of  the 
former  decision,  rejected.  The  other,  whether  the  will  could  be  read  with-^ 
out  producing  the  surviving  attesting  witness,  Mr.  Bieasdale  being  dead. 
The  defendant  contended  that  he  was  entitled  to  read  the  will  upon  the  evi- 
dence of  the  verdict  on  the  former  trial.  He  gave  in  evidence,  also,  the  tes- 
timony of  Mr.  Bleasdaie  upon  the  former  trial,  but  did  not  contend  for  the 
admissibility  of  the  will  in  evidence  upon  that  ground.  It  was  ruled,  that 
the  will  could  not  be  read.  Upon  these  two  matters  a  bill  of  exceptions 
was  tendered. 

When  the  bill  of  exceptions  came  on  to  be  heard  in  this  Court,  before 
seven  judges,  they  were  unanimously  of  opinion  that  the  will  was  receivable 
in  evidence,  not  upon  the  ground  which  had  been  contended  at  the  trial,  of 
the  former  verdict,  but  upon  the  evidence  of  Mr.  Bieasdale,  given  at  the  first 
trial,  which,  being  proved,  was  the  same  as  if  he  had  been  living.  But  upon 
the  question  respecting  the  letters,  the  judges  being  divided  in  opinion,  four 
for  receiving  and  three  for  rejecting  them,  no  judgment  was  given. 

At  the  summer  assizes  of  1834,  the  cause  again  came  on  to  be  tried. 
Upon  the  production  of  those  letters  an  objection  was  taken  pro  formd  with- 
out any  argument,  and  the  letters  were  received.  Upon  a  motion  for  a  new 
trial,  the  Court  of  King's  Bench  were  of  opinion  that  the  letters  ought  not 
to  have  been  received  in  evidence,  and  a  new  trial  was  granted,  which  came 
on  at  the  last  summer  assizes,  and  on  that  trial  those  letters  were  offered  in 
evidence,  and,  conformably  with  the  decisions  of  the  Court  of  King's  Bench, 
were  rejected,  upon  which  this  bill  of  exceptions  was  tendered, 
(a)  Tatham  ?.  Wright,  2  Russ.  &  Mylnc,  1. 
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Exeh.  Chamber,  Thu8  the  Venire  de  novo  was  granted  upon  a  point  which  the  judges  had 
never  been  called  upon  to  decide,  and  the  new  trial  was  granted  upon  a  point 
which  was  decided  in  conformity  with  the  opinion  of  the  majority  of  this 
Court ;  and  this  bill  is  tendered  upon  the  decision  founded  on  the  authority 
of  the  Court  of  King's  Bench. 

It  is  stated  in  the  bill  of  exceptions,  that  the  matter  in  controversy  was, 
whether  Mr.  Marsden,  from  his  attaining  to  competent  age  in  the  year  1 779, 
and  down  to  the  time  of  his  making  the  will  and  codicil  in  the  years  1822 
and  1 825,  was  a  person  of  sane  mind  and  memory,  and  capable  of  making  a 
will.  And  to  maintain  the  affirmative  of  the  matter  in  controversy  these 
letters  were  tendered  in  evidence.     The  facts  are  thus  stated : 

**  That  after  the  death  of  Mr.  Marsden,  many  letters  addressed  to  him  by 
various  persons  were  found,  with  other  papers,  in  a  cupboard  under  his 
bookcase  in  his  private  room,  and  that  to  many  of  those  letters,  letters  had 
been  written,  and  sent  in  answer,  which  last-mentioned  letters  were  proved 
to  be  in  the  handwriting  of,  and  signed  by  him,  John  Marsden  ;  and  that  on 
some  others  of  the  letters  so  found  there  were  indorsements  in  the  hand- 
writing of  the  said  John  Marsden,  and  which  letters,  so  answered  and 
indorsed,  were  tendered  and  received  in  evidence  upon  the  said  matter  in 
controversy." 

It  appears,  therefore,  that  Mr.  Marsden  had  a  private  room,  and  in  a  cup- 
board under  the  bookcase  in  that  room  were  found  letters  of  various  de- 
scriptions,— some  to  which  he  had  given  answers,  and  the  letters  and  answers 
were  read  in  evidence ;  some  which  he  had  indorsed ;  these  too  were  read  in 
evidence, — and  the  three  letters  in  question,  upon  which  there  were  no  in- 
dorsements written  by  him. 

Upon  the  first  trial,  which  underwent  the  review  of  the  Court  of  King's 
Bench,  the  letters  that  were  offered  in  evidence  were  many  in  number. 
Upon  the  trial  which  is  now  under  the  consideration  of  this  Court,  the  letters 
tendered  are  reduced  to  these  three.  One  of  these  letters  was  written  in  the 
year  1799  by  the  Rev.  Henry  ElUrshaw,  who  had  been  for  many  years  per- 
petual curate  of  Hornby,  Mr.  Marsden*s  parish,  to  which  curacy  he  had  been 
presented  by  Mr.  Marsden,  and  it  was  written  upon  the  occasion  of  his  relin- 
quishing that  preferment,  and  written  in  the  presence  of  his  curate.  The 
second  by  Charles  Tatham,  the  brother  of  the  lessor  of  the  plaintiff,  on  his 
arrival  in  America.  The  third  by  the  Rev.  Oliver  Marlon,  vicar  of  Lan- 
caster. The  two  latter  of  these  letters  were  not,  when  under  the  considera- 
tion of  the  Court  of  King's  Bench,  accompanied  by  those  circumstances 
which  now  distinguish  them  from  the  rest. 

All  the  transactions  of  this  gentleman's  life  were  subjected  to  the  view  and 
consideration  of  the  jury,  to  enable  them  to  form  their  judgment  of  the  com- 
petency or  incompetency  of  his  mind ;  all  that  he  said,  and  all  that  he  did, 
and  all  that  he  omitted  to  say,  and  to  do.  It  appears  to  me  that  the  ransack- 
ing this,  which  I  think  must  be  taken  to  be  his  depository  of  papers  and 
letters,  affords  no  insignificant  means  of  judging  of  his  competency.  If  the 
letters  had  been  found  with  the  seals  unbroken,  that  might  have  afforded 
evidence  of  a  total  want  of  curiosity,  if  not  of  imbecility  of  mind ;  the  finding 
them  with  the  seals  broken  is,  I  think,  primd  facie  evidence  that  they  had 
been  opened  and  read  by  him  to  whom  they  were  addressed,  and  in  whose 
repository  they  were  found. 

It  is  said  that  this  supposition  is  founded  on  a  presumption  of  competency. 
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which  is  the  question  to  be  tried.  When  it  is  stated  that  these  unindorsed 
and  unanswered  letters  were  found  in  company  with  some  letters  which  were 
indorsed  by  Mr.  Marsden,  and  with  others  which  were  answered  by  him»  and 
the  letters  in  his  own  hand  produced  and  read,  I  do  not  see  that  it  is  forming 
any  presumption  of  his  competency,  to  assume  that  the  seals  had  been 
broken  and  the  letters  read  by  him.  It  appears  to  me  that  it  is  only  from  a 
presumption  of  his  incompetency  that  any  other  inference  is  to  be  drawn. 

The  question  is  not,  what  is  the  weight  of  the  evidence  when  received ; 
the  question  is  not,  whether  any  suspicious  circumstances  may  or  may  not 
attach  to  it ;  all  that  is  matter  of  observation  to  the  jury.  If  any  facts  could 
be  introduced  to  raise  a  suspicion  that  these  letters  were  foisted  into  this 
place  by  any  other  person  than  Mr.  Marsden,  they  would  doubtless  have  their 
efiect  where  they  ought  to  have  it,  but  nothing  of  that  sort  is  stated.  The 
letters  bear  every  mark  of  genuineness ;  they  were  written  at  periods  very 
remote,  when  no  question  of  the  competency  of  this  gentleman  had  arisen. 
They  were  written  by  persons  well  acquainted  with  him,  and  these  persons 
were  dead  long  before  this  question  arose.  I  think,  therefore,  that  the  con- 
tents of  this  repository  are  evidence ;  evidence  of  more  or  less  value, 
according  as  they  are  fairly,  or  unfairly  laid  before  the  jury ;  evidence  of  no 
importance,  or  even  affording  just  grounds  for  suspicion,  and  for  adverse 
presumption,  if  garbled. 

It  is  said,  who  knows  that  these  letters  were  deposited  in  this  cupboard  by 
Mr.  Marsden  ?  I  think  that  the  company  in  which  tliey  were  found  is  primd 
facie  evidence  that  they  were  deposited  by  him,  they  were  found  in  the  same 
place  with  the  letters  which  he  had  indorsed  and  the  letters  which  he  had 
answered.  It  is  matter  of  inquiry  for  the  jury,  whether  any  other  person 
was  likely  to  have  deposited  them  there ;  whether  any  other  person  used 
or  sat  in  that  room ;  whether  the  letters  produced  were  all  the  letters  that 
were  found,  or  whether  they  were  garbled. 

On  an  indictment  for  high  treason,  letters,  with  the  seals  broken,  found  in 
the  possession  of  the  person  indicted,  are  evidence  against  him,  although  there 
be  no  indorsement  of  his,  and  no  letter  of  his  own  in  answer ;  because  the 
presumption  is,  that  the  seals  having  been  broken,  he  has  read  them,  and  that, 
having  read  them,  he  has  preserved  them ;  so  here,  I  think  that  the  finding  them 
raises  the  same  presumption,  and  that  it  is  not  a  sufficient  answer  that  this  is 
a  question  of  competency. 

Upon  the  other  two  letters  the  argument  for  their  reception  is  much 
stronger. 

First,  the  letter  of  Charles  Tatham.  It  appears  that  in  1784  Charles  Ta- 
tham  went  to  America^and  on  his  arrival  he  wrote  this  letter  to  Mr.  Marsden^ 
which  bears  the  mark  of  a  ship-letter,  and  has  the  post  mark.  If  nothing 
more  appeared,  it  would  stand  upon  the  same  footing  as  the  letter  of  Mr. 
Ellershaw;  but,  further,  there  was  found  among  the  said  papers  of  Mr. 
Marsden  a  drafl  of  a  letter  from  Mr.  Marsden  himself  to  Charles  Tatham, 
dated  in  June,  1787,  which  proves  that  these  parties  had  been  from  the  year 
1784  till  that  time  in  a  course  of  correspondence,  for  he  says, — *'  I  received 
your  letter  some  time  ago,  wherein  you  mention  that  you  have  sent  me  a  map 
of  the  United  States  of  America.  I  deferred  writing  till  such  time  as  I  had 
made  inquiry  after  il,  but  did  not  get  the  map  till  the  7th  instant.  You 
mention  in  your  letter,  that  you  had  sent  roe  a  small  parcel  of  dried  fruit ;  I 
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Exeh.  Chamber,  received  nothing  but  the  map,  for  which  I  am  obliged  to  you,"  &c«  "  I 
suppose  you  have  received  my  last  letter,  wherein  you  will  see  an  account  of 
your  nurse's  death." 

It  is  objected  that  this  draft  of  a  letter  does  not  make  the  letter  of  1784 
evidence,  because  it  is  not  an  answer  to  that  specific  letter.  I  cannot  see  the 
difference  between  a  letter  which  acknowledges  another  of  a  series  of  corre- 
spondence, and  a  letter  which  acknowledges  the  letter  in  question.  If  it  had 
acknowledged  both  together,  that,  it  is  admitted,  would  have  made  it  evi- 
dence. If  the  draft  had  been, — **  My  dear  cousin,  I  have  received  your 
letter  of  the  I2th  of  October,  1784,"  and  nothing  more,  that  would  have 
made  it  evidence  ;  but  his  answering  another  letter  of  the  series,  commenting 
upon  the  terms  of  that  letter,  acknowledging  the  receipt  of  one  tiling,  and  no- 
ticing the  non-receipt  of  another,  which  ought  to  have  accompanied  it,  &c. 
&c.,  that  does  not  make  it  evidence,  because  it  refers  to  a  later  letter  of  the 
series.     The  distinction  appears  to  me  to  be  too  refined. 

Lastly,  there  is  the  letter  of  the  Rev.  Olmr  Marton,  the  vicar  of  Lancas- 
ter, the  county  town,  a  few  miles  from  which  Mr.  Marsden  lived,  written  to 
him  on  business,  requiring  professional  assistance,  requesting  that  Mr. 
Manden  will  order  his  attorney  to  wait  on  one  of  two  gentlemen  who  are 
named,  to  propose  terms  of  agreement  between  himself,  and  the  parish, 
recommending  that  a  case  be  settled  by  the  two  attorneys,  and  laid  before 
counsel.  This  letter,  written  fifty-one  years  ago,  by  a  gentleman  intimately 
acquainted  with  Mr.  Marsden,  is  found  to  have  been  in  the  hands  of  Mr. 
BarroWf  the  attorney  of  Mr.  Marsden,  who  has  been  dead  thirty-five  years, 
and  there  is  an  indorsement  on  the  back  of  the  letter  in  the  handwriting  of 
Mr.  DarroxD,  "  20th  May,  1786,  letter  from  Mr.  Marlon  to  Mr.  Marsden." 
It  is  objected  that  this  letter  is  not  evidence,  because  it  is  not  proved,  first, 
that  the  letter  was  received  by  Mr.  Marsden :  secondly,  that  it  was  by  him 
shewn  to  Mr.  Barrow;  thirdly,  how  it  came  back  into  the  hands  of  Mr. 
Marsden  ;  and  fourthly,  when  Mr.  Barr&w  made  that  indorsement. 

I  think  that  these  observations  are  applicable  only  to  the  effect  of  the  evi- 
dence when  produced,  not  to  its  production ;  they  are  to  be  addressed  to  the 
jury.  To  require  such  proof  of  events  that  occurred  half  a  century  ago  is 
to  require  impossibilities ;  the  only  persons  who  could  have  given  it  have 
been  long  in  their  graves.  The  legitimate  inferences  to  be  drawn  from  this 
letter  thus  indorsed  are,  that  the  letter  was  received  by  Mr.  Marsden ;  that 
he  did,  either  personally,  or  by  letter,  consult  Mr.  Barrow  upon  the  subject, 
and  that  Mr.  Barrow  had  the  letter  under  his  consideration,  and  probably 
returned  it  to  him  with  the  advice  that  he  thought  proper  to  give  upon  it. 
That  is  the  natural  and  ordinary  course  of  things,  and  I  do  not  think  that  we 
are  called  upon  to  presume  every  thing  that  is  forced,  and  unnatural,  to  ex- 
clude evidence  from  the  consideration  of  the  jury. 


BosANQUET,  J. — The  subject  now  under  discussion  was  brought  before  the 
Court  upon  a  former  occasion,  together  with  another  question,  which  forms  the 
second  part  of  the  bill  of  exceptions  in  the  present  case.  Upon  that  other  ques- 
tion the  Court  was  unanimous,  and  a  venire  de  novo  was  awarded ;  but  1  am 
not  aware  that  as  to  the  present  question  any  decided  opinion  was  expressed, 
or  entertained  by  a  majority,  or  any  particular  number  of  judges  who  then 
constituted  the  Court.  For  myself  I  can  say  that  I  had  come  to  no  distinct 
conclusion  upon  the  subject,  but  as  the  judges,  upon  discussion  among  them- 
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selves,  did  not  appear  likely  to  come  to  an  unanimous  judgment  respecting  £2^.  Chamber. 
the  admissibility  of  the  letters,  the  decision  of  the  Court  was  pronounced        v^s"^ 
upon  the  second  question  only.   I  must,  therefore,  consider  the  first  question       Wright 
in  this  case  as  if  it  had  never  been  raised  in  this  Court  before.  dJ. 

Upon  the  bill  of  exceptions  it  is  stated  that  the  matter  in  controversy  d. 

between  the  parties  at  the  trial  was,  whether  or  not  the  testator  was  and  had       Tatham. 
been,  from  his  attaining  to  competent  age,  in  1779,  and  to  the  time  of  his 
making  his  will  and  codicil  in  1822,  and  1825,  a  person  of  sane  mind,  and 
memory,  and  capable  of  making  a  will.     In  support  of  the  afiBrmative,  three 
letters  were  tendered  in  evidence,  on  which  the  following  questions  arise : — 

First.  Whether  letters  addressed  to  the  testator  by  persons  well  acquainted 
with  him,  and  since  deceased,  which  letters  were  found  among  the  testator's 
papers,  after  his  death,  but  do  not  appear  to  have  been  recognised  in  any  way 
by  the  testator,  are  admissible  in  proof  of  his  capacity. 

Secondly.  If  not  admissible,  without  some  recognition  of  them  by  the  tes« 
tator,  whether  any  one  of  the  letters,  set  forth  on  the  record,  is  shewn  to 
have  been  recognised  by  the  testator. 

First.  The  letters  cannot  be  admissible,  unless  they  are  relevant  to  the 
matter  in  issue,  which  matter  is  the  capacity  of  the  testator.  The  contents  of 
the  letters  have  no  direct  relation  to  the  testator's  state  of  mind,  but  may  be 
taken  to  shew  the  opinion  of  the  writers  that  the  person  addressed  was  of 
competent  understanding.  If  the  writers  of  these  letters  were  produced  as 
witnesses,  and  examined  upon  oath,  their  opinions  would  be  receivable  in 
evidence,  because  the  grounds  of  their  knowledge,  and  the  credibility  of  their 
testimony  might  be  ascertained  by  cross-examination. 

But  I  know  of  no  rule  by  which  the  opinion,  however  clearly  expressed, 
of  a  person  however  well  informed,  is  receivable  as  evidence,  unless  it  be 
given  in  the  course  of  legal  examination.  No  precedent  has  been  referred  to 
in  which  such  evidence  has  been  admitted  upon  a  trial  at  law.  The  extensive 
and  dangerous  consequences  of  allowing  such  evidence  are  too  obvious  to 
require  observation.  In  all  cases  where  the  judgment  of  third  persons  upon 
any  matter  in  issue  is  receivable,  personal  examination  upon  oath  is  required. 
Indeed,  it  has  not  been  contended  that  mere  matter  of  opinion,  though  given 
by  a  deceased  person,  ought  to  be  received.  But  it  is  said  that  letters 
addressed  to  the  testator  are  not  to  be  considered  as  containing  matter  of 
opinion  only,  but  that  they  are  acts  done.  Undoubtedly  they  are  acts  done 
by  the  writers,  but  they  are  not  acts  done  by  the  testator.  It  is  said  that 
they  are  evidence  of  the  manner  in  which  the  testator  has  been  treated.  If 
by  "  treatment"  of  the  testator  is  only  meant  the  manner  in  which  certain 
persons  of  his  acquaintance  acted  in  respect  of  him,  I  am  of  opinion  that  their 
treatment  affords  no  test  of  the  testator's  capacity.  If  the  treatment  affect 
the  testator  himself,  as  where  language  of  insult,  contempt,  or  ridicule  is 
employed  in  his  presence,  his  own  conduct,  and  deportment  consequent  upon 
such  treatment,  afford  evidence  from  which  the  condition  of  his  mind  may  be 
inferred.  But  I  can  see  no  sound  distinction  between  letters  written  by  one 
relation  of  a  testator  to  another,  and  letters  addressed  to  himself,  unless  the 
latter  be  received  by  the  testator,  in  which  case  the  relevancy  of  the  evidence 
consists  not  in  the  contents  of  the  letters,  but  in  the  testator's  conduct  in 
respect  of  them.  Unless  the  testator  be  made  party  to  the  act  by  his  privity 
to  it,  the  act  shews  nothing  but  the  opinion  of  the  agent. 
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The  authority  of  cases  in  the  Ecclesiastical  Courts  has  been  relied  on,  in 
which  Courts  letters,  under  the  circumstances  now  objected  to,  have  been  re- 
eeived  in  evidence,  and  several  cases  have  been  referred  to ;  Bmttim  ▼.  Bmry^ 
16th  January,  1834,  cited  arguendo  (a);  Whetkr  and  BaUford  v.  AldtT" 
ton  (6) ;  JVaters  v.  JlaideU  (c) ;  and  two  others  not  reported,  Morgan  ▼. 
Bmf$^  and  Harcey  ▼.  Jones,  December,  1836.  In  neither  of  the  two  first  of 
these  cases  was  the  point  decided.  In  the  first  the  memorial  written  for  the 
testator  is  stated  to  have  been  adopted  by  him,  as  well  as  found  among  his 
papers.  In  the  second^  the  judge  ceruinly  refers  to  a  letter  written  by  the 
father  of  the  testatrix,  to  a  person  who  paid  his  addresses  to  her,  though  she 
was  not  shewn  to  have  been  privy  to  such  letter.  But  the  propriety  of  ad- 
mitting such  letter  was  not  made  a  point  in  the  cause.  In  the  third  case  we 
are  informed,  though  it  does  not  appear  in  the  printed  report,  that  a  letter 
written  to  the  testatrix  by  her  brother  from  France,  not  referring  to  any  other 
letter,  and  not  replied  to,  was  received  by  the  judge  (Sir  Jt^  NickoU)  after 
objection  made ;  and  Sir  Herbert  Jenner  is  stated  to  have  decided  the  same 
thing,  in  the  two  last  cases,  notwithstanding  the  judgment  of  the  Court  of 
King's  Bench  (d)  was  cited,  saying  that  such  evidence  had  always  been  re- 
ceived. It  is  not  the  province  of  this  Court  to  consider  whether  such  evi- 
dence is  properly  receivable  in  the  Ecclesiastical  Courts.  Those  Courts  are 
constituted  upon  principles  very  different  from  those  which  regulate  the 
Courts  of  common  law.  Where  the  judge  is  authorized  to  deal  both  with  the 
facts  and  the  law,  a  much  larger  discretion  with  respect  to  the  reception  of 
evidence  may  not  unreasonably  be  allowed  than  in  the  Courts  of  common 
law,  where  the  evidence,  if  received  by  the  judge,  must  necessarily  be  sub- 
mitted entire  to  the  jury.  By  the  rules  of  evidence  established  in  the  Courts 
of  law,  circumstances  of  great  moral  weight  are  oflen  excluded,  firom  which 
much  assistance  might  in  particular  cases  be  afforded  in  coming  to  a  just 
conclusion,  but  which  are  nevertheless  withheld  from  the  consideration  of 
the  jury  upon  general  principles,  lest  they  should  produce  an  undue  influence 
upon  the  minds  of  persons  unaccustomed  to  consider  the  limitations  and 
restriction  which  legal  views  upon  the  subject  would  impose.  This  is  matter 
of  daily  experience,  and  requires  no  illustration  by  examples. 

I  do  not  think,  therefore,  that  the  practice  of  the  Ecclesiastical  Courts 
ought  to  govern  our  decision  ;  and  I  can  find  no  principle  in  the  law  of  evi- 
dence recognised  either  by  text  writers,  or  by  the  Courts  of  common  law, 
under  which  the  evidence  stated  in  the  first  question  can  be  ranged.  Where 
the  capacity  of  a  person  is  not  the  matter  in  controversy,  his  knowledge  of 
letters,  and  of  other  things  found  in  a  place  accessible  to  him,  in  his  own 
house  or  apartments  may  sometimes  be  presumed,  such  as  writings  connected 
with  the  charge,  upon  a  charge  of  treason ;  notes  or  other  documents,  forged 
or  partly  forged,  upon  a  charge  of  forgery;  instruments  of  coining  or  house- 
breaking, upon  charges  of  coining  or  burglary  (e).  But  where  capacity  itself 
is  the  only  object  of  inquiry  to  which  the  proof  is  directed,  knowledge  cannot 
be  presumed  for  the  purpose  of  proving  capacity.  I  am  therefore  of  opinion 
that  letters  addressed  to  the  testator  by  persons  well  acquainted  with  him, 
and  since  deceased,  and  which  letters  were  found  among  the  testator's  papers 
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after  his  death,  unless  recognised  by  the  testator  himself,  are  not  admissible  in  Exeh.  ChamUr. 
evidence  to  prove  his  capacity. 

Secondly.  The  three  letters  tendered  in  proof  of  the  testator's  capacity 
are  stated  to  have  been  found,  after  the  testator*8  death,  open  and  with  the 
seals  broken,  in  a  cupboard  under  a  bookcase  in  the  testator's  private  apart- 
ment, among  other  letters,  some  of  which  had  been  answered  and  others 
indorsed  by  him.  If  I  am  correct  in  holding  that  the  relevancy  of  these 
letters  depends  upon  the  testator's  conduct  with  respect  to  them«  his  conduct 
is  a  matter  of  fact  to  be  proved  by  the  party  who  seeks  to  use  the  letters. 
If  the  testator  is  shewn  to  have  dealt  with  the  letters  as  a  sensible  man  would 
deal  with  them,  his  doing  so  will  aflford  evidence  of  his  capacity.  But  until 
it  appears  that  he  has  acted  personally  in  the  matter,  there  is  nothing  from 
which  any  inference  as  to  his  state  of  mind  can  be  drawn.  Capacity  or  in- 
capacity to  make  a  will  is  the  matter  to  be  ascertained.  In  other  words,  the 
question  is,  whether  he  has  been  in  a  condition  to  manage  his  own  concerns, 
or  whether  his  condition  has  been  such  that  they  must  necessarily  have  been 
managed  for  him  by  others  ?  Such  being  the  real  question  to  be  tried,  no 
presumption  is  to  be  made  that  any  act  bearing  upon  it  was  either  done  by 
the  testator,  or  by  any  other  person  for  him ;  since  the  whole  value  of  the  act, 
as  evidence  of  the  testator's  mind,  depends  upon  the  part  which  the  testator 
himself  has  taken  in  it.  The  letters  may  have  been  opened,  arranged  and 
deposited  in  the  cupboard  by  the  testator  himself,  or  by  his  steward, 
attorney,  or  other  agent.  The  facts  are  perfectly  consistent  with  either  view 
of  the  case,  and  the  latter  may  have  been  the  case  without  any  imputation  of 
fraud.  There  is  nothing  in  the  record  to  shew  that  the  place  where  the 
letters  were  found  was  not  accessible  to  others,  as  well  as  to  the  testator  him- 
self, even  in  the  testator's  lifetime ;  and  it  does  not  appear  at  what  period, 
or  by  whom,  or  under  what  circumstances  they  were  found  in  the  cupboard 
after  his  death.  It  might  be  the  proper  place  for  the  deposit  of  testator's 
letters.  But  the  mere  fact  of  the  letters  being  found  there,  affords  no  evi- 
dence personally  applicable  to  the  testator,  unless  it  be  established  that  he 
placed  them  there  himself. 

It  has  been  urged  that  these  letters  were  found  among  others  answered, 
and  indorsed  by  the  testator  himself.  Those  letters  were  properly  received 
in  evidence,  because  the  testator  himself  was  shewn  by  legitimate  evidence  to 
have  acted  upon  them.  But  his  having  acted  upon  those  letters  affords  no 
evidence  that  he  had  placed  among  them  the  letters  not  acted  upon.  Indeed, 
if  the  admissibility  of  the  letters  indorsed  or  answered  to  prove  the  testator's 
state  of  mind  had  depended  upon  their  having  been  deposited  personally  by 
the  testator  in  the  particular  place  in  which  they  were  found,  I  am  not 
prepared  to  say  that  the  testator's  personal  act  in  placing  them  there  could 
be  inferred  from  his  previous  recognition  by  indorsing  and  answering  them: 

It  has  been  further  argued,  that  the  privity  of  the  testator  to  all  the  three 
letters  in  question  appears  upon  distinct  grounds  applicable  to  each.  The 
letter  written  by  Charles  Tatham  is  contended  to  be  receivable  as  part  of  a 
correspondence  between  himself  and  the  testator.  The  letter  in  question  is 
dated  Alexandria,  20th  October,  1784.  It  does  not  refer  to  any  letter 
received  from  the  testator,  nor  does  it  appear  to  have  been  answered  by  the 
testator.  But  a  draft  of  a  letter  in  the  testator's  hand  to  Charles  Tathantt 
dated  the  1st  of  June,  1787,  was  produced  and  received  in  evidence,  which 
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ficft.  CkmwAer.  dnft  acknowledges  the  receipt  of  a  letter  some  time  ago  finom  Charki  Taiiamf 
^■^^^^        in  which  he  mentioned  haying  sent  to  the  testator  a  map  of  the  United  States 
Wbmvt       ^f  America,  and  some  dried  Iroit,  hot  m  which  he  makes  no  allusion  what- 
DoK  ever  to  any  of  the  matters  contained  in  the  letter  of  the  20th  October,  1784. 

^  This  draft,  therefore,  cannot  he  used  as  a  recognition  of  the  letter  of  Charkt 

Taiiam,  written  three  years  before,  and  consequently  cannot  afibrd  any  eri- 
dence  of  the  impression  on  the  testator's  mind  evinced  by  him  on  the  perusal 
of  it«  The  second  letter  was  addressed  to  the  testator  by  Oliver  MarUm^  the 
Ticar  of  Lancaster,  dated  the  20th  May,  1786,  in  which  the  writer  begs  the 
testator  to  order  his  attorney  to  wait  on  Mr.  Atkbuon  or  Mr.  Waiknitomt  for 
the  purpose  of  getting  a  case  stated  for  the  opinion  of  counsel,  respecting 
some  matters  in  difference  between  the  testator  and  the  parish,  and  requesting 
an  answer.  No  answer  appears  to  have  been  given,  nor  has  any  personal  act 
of  recognition  by  the  testator  been  proved.  But  afWr  his  death  the  letter 
was  found  in  the  cupboard,  indorsed  in  the  handwriting  of  Mr.  Bamm^  who 
was  the  testator's  attorney,  "  20th  of  May,  1786.  Letter  from  Mr.  Morton 
to  Mr.  Mariden,*^  Mr.  Barrom  had  been  dead  above  thirty-five  years  at  the 
time  of  the  trial.  It  was  strongly  contended,  that  as  the  letter  appeared  by 
the  indorsement  to  have  come  to  the  hands  of  Mr.  Batraw^  the  testator's 
attorney,  the  testator  must  be  presumed  to  have  given  it  to  him,  pursuant  to 
the  request  contained  in  the  letter,  and  that  his  having  done  so  afibrded  evi- 
dence of  his  understanding  the  letter  and  acting  upon  it.  If  the  delivery  of 
the  letter  to  Barrow  by  the  testator  be  assumed,  the  consequence  deduced 
from  it  will  be  just.  But  upon  what  ground  can  that  fact  be  assumed,  in  a 
case  where  the  issue  turns  upon  the  testator's  mental  soundness  or  unsound- 
ness— ^upon  his  capacity  or  incapacity  to  act  reasonably  for  himself?  It  is 
reasonable  that  a  person  who  receives  a  letter  addressed  to  him  containing  n 
request  to  give  orders  to  his  attorney,  should  give  orders  accordingly.  But 
if  the  giving  such  orders  be  relied  upon  as  proof  of  the  receiver's  reason,  it 
ought  to  be  shewn  that  the  orders  were  given  by  him.  That  fact  is  the  only 
foundation  upon  which  the  inference  rests,  and  without  proof  of  which  no 
inference  whatever  can  arise.  In  truth  the  course  of  reasoning  is  this, — the 
testator  delivered  the  letter  to  Barrow^  because  he  understood  it,  and  he 
understood  it  because  he  delivered  it.  In  this  case  it  is  in  no  way  shewn 
how  the  letter  came  into  Barrow's  hands,  nor  when  he  indorsed  it,  whether 
he  received  any  orders  respecting  it,  whether  any  thing  was  done  upon  it, 
nor  upon  what  occasion  it  came  out  of  Barrow* 9  hands  again,  and  found  its 
way  to  the  cupboard  in  the  testator's  house.  The  testator's  affairs  may  have 
been  conducted  by  his  man  of  business,  and  from  the  nature  of  the  case  it  is 
quite  as  likely  that  the  letter  should  have  been  given  or  sent  to  Barrow  by 
him  as  by  the  testator.  At  all  events  the  supposition  is  not  inconsistent  with 
any  thing  that  appears  upon  the  record. 

It  has  been  said,  that  if  the  presumption  of  the  testator  having  given  or 
sent  the  letter  would  have  been  receivable  in  the  case  of  a  person  whose 
reason  was  not  the  subject  of  inquiry ;  to  withhold  such  presumption  is  to 
assume  incapacity.  In  my  opinion,  neither  capacity  nor  incapacity  is  to  be 
assumed ;  but  where  the  question  is,  whether  the  one  or  the  other  was  the 
state  of  mind  to  be  ascribed  to  the  testator,  the  question  cannot  be  resolved 
without  proof  that  all  rational  acts  relied  upon  were  the  acts  of  the  testator 
himself.     It  may  be  here  observed,  that  a  question  arises  upon  this  letter 
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which  affects  the  presumption  that  all  the  three  letters  in  question  were  Exeh,  Chambtr, 
placed  in  the  cupboard  by  the  testator,  on  account  of  their  being  found 
among  other  letters  indorsed  or  answered  by  him.  Who  placed  MartorCs 
letter  in  the  cupboard  ?  That  letter  was  indorsed  by  Barrow^  the  testator's 
attorney  :  how  and  when  did  it  come  back  from  his  hands  ?  Did  he  place 
that  letter  in  the  cupboard  ?  If  he  did,  why  may  he  not  have  arranged  the 
other  letters  for  the  testator,  and  placed  them  in  the  cupboard  also?  If  the 
indorsement  of  the  testators  attorney  does  not  prove  his  having  put  the  par- 
ticular letter  which  he  indorsed  in  the  cupboard,  what  ground  is  there  for 
inferring,  from  the  mere  indorsement  of  some  letters  by  the  testator,  that  he 
placed  in  the  cupboard  all  the  letters,  indorsed  and  unindorsed,  which  were 
found  there  ?  The  grounds,  when  examined,  appear  to  me  far  too  loose  to 
afford  the  foundation  for  any  inference  at  all. 

The  last  of  the  three  letters,  dated  Sd  October,  1799,  was  addressed  to  the 
testator,  and  was  written  by  Henrj/  Ellenhtm  in  the  presence  o£John  Gamcttj 
his  assistant,  when  EUershaw  was  about  to  relinquish  the  chapelry  of  Hornby, 
to  which  he  had  been  presented  by  the  testator,  and  contains  strong  expres- 
sions of  the  writer's  gratitude  and  affection.  No  other  circumstance  having 
been  adduced  to  shew  the  testator's  personal  recognition  of  this  letter  beyond 
that  of  its  being  found  with  the  others,  it  is  scarcely  necessary  to  say  that  if 
the  two  first  letters  ought  to  be  rejected^  this  must,  k  fortiori,  be  rejected 
also. 

It  is  obvious  that  the  contents  of  letters  may  be  dictated  by  various 
motives,  according  to  the  dispositions  and  circumstances  of  the  writers.  Lan- 
guage of  affection,  of  respect,  of  rational  or  amusing  information,  may  be 
addressed,  from  the  best  of  motives,  to  persons  in  a  state  of  considerable  im- 
becility, or  labouring  under  the  strangest  delusions.  The  habitual  treatment 
of  deranged  persons  as  rational,  is  one  mode  of  promoting  their  recovery.  A 
tone  of  insult  or  derision  may  be  employed  in  a  moment  of  irritation  in 
writing  to  a  person  in  full  possession  of  his  reason.  What  judgment  can  be 
formed  of  the  intention  of  the  writers,  without  an  endless  examination  into 
the  circumstances  which  may  have  influenced  them  ?  And  what  opinion  can 
be  collected  of  Uie  capacity  of  the  receiver,  without  ascertaining  how  he  acted 
when  he  read  the  language  addressed  to  him  ?  To  me  it  appears,  that  the 
admission,  in  proof  of  capacity,  of  letters,  unaccompanied  by  other  circum- 
stances than  such  as  are  stated  on  this  record,  would  establish  an  entire  new 
precedent  in  a  Court  of  common  law,  from  which  very  great  inconvenience 
might  result  upon  trials  of  sanity,  as  well  of  the  living  as  of  the  dead  ;  con- 
sequently, that  the  evidence  was  properly  rejected  by  the  judge  of  assize, 
and  that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be  affirmed. 


Parke,  6.  (after  stating  the  record). — The  question  for  us  to  decide  is, 
whether  all  or  any  of  the  three  rejected  letters  were  admissible  evidence  on 
the  issue  raised  in  this  case,  for  the  purpose  of  shewing  that  Mr.  Manden 
was  from  his  majority  in  1779,  to  and  at  the  time  of  making  of  the  alleged 
will  and  codicil  in  1822  and  1825,  a  person  of  sane  mind  and  memory,  and 
capable  of  making  a  will. 

It  is  contended  on  the  part  of  the  learned  counsel  for  the  plaintiff  in  error, 
that  all  were,  on  two  grounds. 

First,  that  each  of  the  three  letters  was  evidence  of  an  act  done  by  the 
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}aeh.  Chnmher,  writers  of  them  towards  the  testator,  as  being  a  competent  person ;  and  that 
such  acts  done  were  admissible  evidence  upon  this  issue  proprio  vigore, 
without  any  act  of  recognition,  or  any  act  done  thereupon  by  him. 

Secondly,  that  in  each  of  the  three  cases  mentioned  in  the  bill  of  excep- 
tions, or  at  least  in  one  of  them,  there  was  sufficient  evidence  of  an  act  done 
by  the  testator,  with  reference  to  those  letters  respectively^  to  render  their 
contents  admissible  evidence  by  way  of  explaining  that  act  upon  the  principle 
laid  down  by  the  Court  of  King's  Bench,  in  the  6  Nevile  Sf  Mannings  146. 
I  am  of  opinion,  upon  a  careful  consideration  of  the  case,  and  the  argument 
on  both  sides  at  this  bar,  that  none  of  the  three  letters  were  admissible, 
either  on  one  ground  or  the  other.  It  will  be  convenient,  and  facilitate  the 
arrival  at  a  just  conclusion,  to  keep  these  two  questions  entirely  distinct 
from  each  other. 

First,  then,  were  all  or  any  of  these  letters  admissible  on  the  issue  in  the 
cause  as  acts  done  by  the  writers,  assuming,  for  Jthe  sake  of  argument,  that 
there  was  no  proof  of  any  act  done  by  the  testator  upon  or  relating  to  these 
letters,  or  any  of  them, — that  is,  would  such  letters,  or  any  of  them,  be  evi- 
dence of  the  testator's  competence  at  the  time  of  writing  them,  if  sent  to  the 
testator*s  house,  and  not  opened  or  read  by  him  ?  Indeed,  this  question  is 
just  the  same  as  if  the  letters  had  been  intercepted  before  their  arrival  at  his 
house,  for  in  so  far  as  the  writing  and  sending  the  letters  by  their  respective 
writers  were  acts  done  by  them  towards  the  testator,  those  acts  would  in  the 
two  supposed  cases  be  actually  complete.  It  is  argued  that  the  letters  would 
be  admissible,  because  they  are  evidence  of  the  treatment  of  the  testator  as 
a  competent  person  by  individuals  acquainted  with  his  habits  and  peraonal 
character,  not  using  the  word  treatment  in  a  sense  involving  any  conduct  of 
the  testator  himself;  that  they  are  more  than  mere  statements  to  a  third 
person,  indicating  an  opinion  of  his  competence  by  those  persons ;  they  are 
acts  done  towards  the  testator  by  them,  which  would  not  have  been  done  if 
he  had  been  incompetent,  and  from  which,  therefore,  a  legitimate  evidence 
may,  it  is  argued,  be  derived  that  he  was  so. 

Each  of  the  three  letters,  no  doubt,  indicates  that  in  the  opinion  of  the 
writer  the  testator  was  a  rational  person.  He  is  spoken  of  in  respectful 
terms  in  all.  Mr.  Ellershaw  describes  him  as  possessing  hospitality  and 
benevolent  politeness ;  and  Mr.  Marion  addresses  him  as  competent  to  do 
business,  to  the  limited  extent  to  which  his  letter  calls  upon  him  to  act ;  and 
there  is  no  question  but  that  if  any  one  of  those  writers  had  been  living,  his 
evidence,  founded  on  personal  observation  that  the  testator  possessed  the 
qualities  which  justified  the  opinions  expressed  or  implied  in  his  letters,  would 
be  admissible  on  this  issue.  But  the  point  to  be  considered  is,  whether  these 
tetters  are  admissible  as  proof  that  he  did  possess  these  qualities. 

I  am  of  opinion,  that  according  to  the  established  principles  of  the  law  of 
evidence  the  letters  are  all  inadmissible  for  such  a  purpose.  One  great 
principle  in  this  law  is,  that  all  facts  which  are  relevant  to  the  issue  may  be 
proved ;  another  is,  that  all  such  facts  as  have  not  been  admitted  by  the 
party  against  whom  they  are  offered,  or  some  one  under  whom  he  claims, 
ought  to  be  proved  under  the  sanction  of  an  oath,  (or  its  equivalent  intro- 
duced by  statute,  a  solemn  affirmation,)  either  on  trial  of  the  issue,  or  some 
other  issue  involving  the  same  question  between  the  same  parties,  or  those 
to  whom  they  are  privy. 
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To  this  rule  certain  exceptions  have  been  recognised ;  tome  from  very  Egch,  CKambir. 
early  times,  on  the  ground  of  necessity  or  convenience  ;  such  as  the  proof  of 
the  quality  and  intention  of  acta  by  declarations  accompanying  them  ;  of 
pedigrees,  and  of  public  rights  by  the  statement  of  deceased  persons,  pre- 
sumably well  acquainted  with  the  subject,  as  inhabitants  of  the  district  in  the 
one  case,  or  relations  within  certain  limits  in  the  other ;  such  also  as  the 
proof  of  possession  by  entries  of  deceased  stewards,  or  receivers  charging 
themselves,  or  of  facts  of  a  public  nature  by  public  documents  ;  within  none 
of  which  exceptions  is  it  contended  that  the  present  case  can  be  classed. 

That  the  three  letters  were  each  of  them  written  by  the  persons  whose 
names  they  bear,  and  sent  at  some  time  before  they  were  found  to  the  tes- 
tator's house,  no  doubt  are  facts ;  and  these  facts  are  proved  on  oath,  and 
the  letters  are  without  doubt  admissible  in  an  issue  on  which  the  fact  of 
sending  such  letters  by  those  persons,  and  within  that  limit  of  time,  is  relevant 
to  the  matter  in  dispute ;  as,  for  instance,  on  a  feigned  issue  to  try  the  ques- 
tion whether  such  letters  were  sent  to  the  testator's  house,  or  on  any  issue  in 
which  it  is  a  material  question  whether  such  letters,  or  any  of  them,  had  been 
sent.  Verbal  declarations  of  the  same  parties  are  also  fads,  and,  in  like 
manner,  admissible  under  the  same  circumstances,  and  so  would  letters  or 
declarations  to  third  persons,  upon  the  like  supposition. 

But  the  question  is,  whether  the  contents  of  these  letters  are  evidence  of 
the  fact  to  be  proved  upon  this  issue,  that  is,  the  actual  existence  of  the  qualities 
which  the  testator  in  those  letters  by  implication  is  stated  to  possess ;  and 
those  letters  may  be  considered  in  this  respect  to  be  upon  the  same  footing, 
as  if  they  had  contained  a  direct  and  positive  statement  that  he  was  com- 
petent. For  this  purpose  they  are  mere  hearsay  evidence,  statements  of  the 
writers,  not  on  oath,  of  the  truth  of  the  matter  in  question ;  with  this  ad- 
dition, that  they  have  acted  upon  the  statements  on  the  faith  of  their  being 
true,  by  their  sending  the  letters  to  the  testator.  That  the  so  acting  cannot 
give  a  sufficient  sanction  for  the  truth  of  the  statements  is  perfectly  plain, 
for  it  is  clear  that  if  the  same  statements  had  been  made  by  parol,  or  in 
writing  to  a  third  person,  that  would  have  been  insufficient,  and  this  is  con- 
ceded by  the  learned  counsel  for  the  plaintiff  in  error ;  yet  in  both  cases 
there  has  been  an  acting  on  the  belief  of  the  truth,  by  making  the  statement 
or  writing,  and  sending  the  letter  to  a  third  person,  and  what  difference  can 
it  possibly  make  that  this  is  an  acting  of  the  same  nature  by  writing  and 
sending  a  letter  to  the  testator  ?  It  is  admitted,  and  most  properly,  that  you 
have  no  right  to  use  in  evidence  the  fact  of  writing  and  sending  a  letter  to  a 
third  person  containing  a  statement  of  competence,  on  the  ground  that  it 
affords  an  inference  that  such  an  act  would  not  have  been  done,  unless  the 
statement  was  true,  or  believed  to  be  true ;  although  such  an  inference,  no 
doubt,  would  be  raised  in  the  conduct  of  the  ordinary  affairs  of  life,  if  the 
statement  were  made  by  a  man  of  veracity;  but  it  cannot  be  raised  in  judicial 
inquiry,  and  if  such  an  argument  were  admissible,  it  would  lead  to  the  indis- 
criminate admission  of  hearsay  evidence  of  all  manner  of  facts. 

Further,  it  is  clear  that  an  acting  to  a  much  greater  extent  and  degree, 
upon  such  statements  to  a  third  person,  would  not  make  the  statement  ad- 
missible. For  example,  if  a  wager  to  a  large  amount  had  been  made  as  to 
the  matter  in  issue  by  two  third  persons,  the  payment  of  that  wager,  however 
large  the  sum,  would  not  be  admissible  to  prove  the  truth  of  the  matter  in 
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Exeh.  Chambtr,  issue— you  would  not  have  had  any  right  to  present  it  to  the  jury  as  raising 
an  inference  of  the  truth  of  the  fact,  on  the  ground  that  otherwise  the  bet 
would  not  have  been  paid ;  it  is,  after  all,  nothing  but  the  mere  statement  of 
that  fact,  with  strong  evidence  of  the  belief  of  it  by  the  party  making  it. 
Could  it  make  any  difference  that  the  wager  was  between  a  third  person  and 
one  of  the  parties  to  the  suit?  Certainly  not.  The  payment  by  other 
underwriters  on  the  same  policy  to  the  plaintiff  could  not  be  given  in  evi- 
dence to  prove  that  the  subject  insured  has  been  lost ;  yet  there  is  an  act 
done,  a  payment  strongly  attesting  the  truth  of  the  statement  which  it  im- 
plies, that  there  has  been  a  loss.  To  illustrate  this  point  still  further,  let  us 
suppose  a  third  person  had  bet  a  wager  with  Mr.  Marsden  that  he  could  not 
solve  some  mathematical  problem,  the  solution  of  which  required  a  high 
degree  of  capacity ;  would  payment  of  that  wager  to  Mr.  Marsden*s  banker 
be  admissible  evidence  that  he  possessed  that  capacity?  The  answer  is 
certain — it  would  not.  It  would  be  evidence  of  the  fact  of  competence  given 
by  a  third  party  not  on  oath.  Let  us  suppose  the  parties  who  wrote  these 
letters  to  have  stated  the  matter  therein  contained,  that  is,  their  knowledge 
of  his  personal  qualities  and  capacity  for  business  on  oath  before  a  magis- 
trate, or  in  some  judicial  proceeding  to  which  the  plaintiff  and  defendant 
were  not  parties.  No  one  could  contend  that  such  statement  would  be  ad- 
missible on  this  issue,  and  yet  there  would  have  been  an  act  done  on  the 
faith  of  the  statement  being  true,  and  a  very  solemn  one,  which  would  raise 
in  the  ordinary  conduct  of  affairs  a  strong  belief  in  the  truth  of  the  state- 
ment, if  the  writers  were  faithworthy.  The  acting  in  this  case  is  of  much 
less  importance,  and  certainly  is  not  equal  to  the  sanction  of  an  extra-judicial 
oath.  Many  other  instances  of  a  similar  nature,  by  way  of  illustration,  were 
suggested  by  the  learned  counsel  for  the  defendant  in  error,  which,  on  the 
most  cursory  consideration,  any  one  would  at  once  declare  to  be  inadmissible 
in  evidence :  others  were  supposed  on  the  part  of  the  plaintiff  in  error, 
which,  at  first  sight,  have  the  appearance  of  being  mere  facts,  and  therefore 
admissible ;  though,  on  further  consideration,  they  are  open  to  precisely  the 
same  objection.  Of  the  first  description  are  the  supposed  cases  of  a  letter 
by  a  third  person  to  any  one  demanding  a  debt,  which  may  be  said  to  be  a 
treatment  of  him,  as  a  debtor,  being  offered  as  proof  that  the  debt  was  really 
due ;  a  note,  congratulating  him  on  his  high  state  of  bodily  vigour,  being 
proposed  as  evidence  of  his  being  in  good  health ;  both  of  which  are  mani- 
festly at  first  sight  objectionable.  To  the  latter  class  belong  the  supposed 
conduct  of  the  family  or  relations  of  a  testator  taking  the  same  precautions 
in  his  absence  as  if  he  were  a  lunatic  :  his  election,  in  his  absence,  to  some 
high  and  responsible  ofHce ;  the  conduct  of  a  physician  who  permitted  a 
will  to  be  executed  by  a  sick  testator ;  the  conduct  of  a  deceased  captain 
on  a  question  of  sea- worthiness,  who,  after  examining  every  part  of  the 
vessel,  embarked  in  it  with  his  family  ;— all  these,  when  deliberately  con- 
sidered, are,  with  reference  to  the  matter  in  issue  in  each  case,  mere  instances 
of  hearsay  evidence, — mere  statements,  not  on  oath,  but  implied  in,  or 
vouched  by  the  actual  conduct  of  persons  by  whose  acts  the  litigant  parties 
are  not  to  be  bound. 

The  conclusion  to  which  I  have  arrived  is,  that  proof  of  a  particular  fact 
which  is  not  of  itself  a  matter  in  issue,  but  which  is  relevant  only  as  implying 
a  statement  or  opinion  of  a  third  person  upon  the  matter  in  issue,  is  inad- 
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missible  in  all  cases  where  such  a  statement  or  opinion,  not  on  oath,  would  £rclk.  Ckamhtr. 
be  of  itself  inadmissible,  and  therefore  in  this  case  the  letters  which  are        v^s"^ 
offered  only  to  prove  the  competence  of  the  testator,  that  is,  the  truth  of  the       WmioHT 
implied  statements  therein  contained,  were  properly  rejected,  as  the  mere 
statement  or  opinion  of  the  writer  would  certainly  have  been  inadmissible. 
It  is  true  that  evidence  of  this  description  has  been  received  in  the  Ecclesi- 
astical Courts,  but  their  rules  of  evidence  are  not  the  same  in  all  respects  as 
ours :  some  greater  laxity  may  be  permitted  in  a  Court,  which  adjudicates 
both  on  the  law  and  on  the  facts,  and  may  be  more  safely  trusted  with  the 
consideration  of  such  evidence  than  a  jury ;  and  I  would  observe  also,  that 
in  no  instance  has  the  propriety  of  the  reception  of  it,  even  in  the  spiritual 
courts,  been  confirmed  by  the  Court  of  Delegates.     I  do  not  think,  there- 
fore, that  we  are  bound  by  the  authority  of  the  cases  referred  to  in  the  Ec- 
clesiastical Courts. 

The  next  question  is,  whether  there  is  any  evidence  of  an  act  done  with 
reference  to  these  three  letters,  or  any  of  them,  to  render  their  contents 
admissible^  by  way  of  explaining  that  act.  I  am  clearly  of  opinion  that 
none  of  them  were  admissible  on  this  ground. 

The  facts  stated  on  the  face  of  the  bill  of  exceptions  relative  to  this  point 
are,  that  the  three  letters  were  found  open,  and  with  the  seals  broken,  with 
other  letters,  qfler  (he  death  of  Mr.  Marsden,  in  a  cupboard  under  his  book* 
case  in  his  private  room,  some  of  which  other  letters  were  indorsed  in  the 
handwriting  of  Mr.  Martden^  and  some  answered  by  him,  (which  letters,  so 
indorsed  and  answered,  were  received  in  evidence).  The  first  of  the  three 
letters  was  written  by  one  Charles  Tatham^  long  since  deceased^  who  was 
cousin  of  the  testator,  and  then  in  America ;  it  bore  date  the  12th  of  October, 
1784.  There  was  a  draft  of  a  letter  from  Mr.  Marsden^  in  his  handwriting, 
amongst  the  papers  so  found,  dated  June  1st,  1787,  but  it  contained  no 
reference  whatever  to  Mr.  Tathanis  letter,  or  any  of  the  matters  mentioned 
in  it.  The  second  purported  to  bear  date  in  1786,  was  in  the  handwriting 
of  the  then  vicar  of  Lancaster,  addressed  to  Mr.  Marsdai,  and  requesting 
him  to  order  his  attorney  to  wait  on  some  persons  therein  named  on  matters 
of  business ;  the  letter  was  indorsed  in  the  handwriting  of  Mr.  Marsden  s 
then  attorney,  who  died  about  1801.  The  third  letter  was  in  the  hand- 
writing of  the  curate  of  the  place,  long  since  also  deceased. 

The  first  remark  to  be  made  on  this  statement,  and  which  applies  to  all 
the  three  letters,  is,  that  the  place  in  which  they  were  found  is  not  proved  to 
be  that  where  the  testator  was  in  the  habit,  in  his  lifetime,  of  keeping  the 
letters  addressed  to  him,  which  he  had  opened  and  read,  or  any  of  his  papers; 
nor  is  it  stated  that  they  were  found  immediately  after  the  testator's  death. 
The  time  and  place  of  finding,  therefore,  afforded  no  evidence  that  the  letters 
were  placed  there  by  the  testator  in  his  lifetime ;  so  far  as  relates  to  the 
place  and  time  of  finding,  the  letters  might  have  been  put  there  after  the 
testator's  death.  But  passing  by  that  circumstance,  let  us  suppose  that  they 
were  found  immediately  on  the  testator's  decease,  so  as  to  exclude  any  in- 
ference that  they  were  placed  there  afler  the  testator's  death.  I  cannot  see 
what  evidence  there  is  that  they  were  opened^  read^  and  placed  there  by  the 
testator^  which  would  be  acts  done  by  him,  and  would  render  the  contents 
admissible,  because  that  circumstance  would  prove  capacity  to  the  limited 
extent  of  his  ability,  to  open,  to  read  the  letters,  and  put  them  by.  In  no 
other  way  could  the  contents  be  admissible.    Now  there  is  no  direct  evidence, 
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Exeh.  Chamber,  that  is,  evidence  that  the  testator  was  seen  to  open,  read,  and  deposit  the 
letters  in  that  place ;  and  therefore  the  only  question  is,  whether  those  facts 
may  be  inferred  from  the  facts  proved,  that  is,  from  the  facts  that  the  letters 
were  found  instantly  after  the  testator's  death,  opened,  and  with  the  seals 
broken,  in  the  place  with  other  papers  recognised  by  him.  This  would  be  a 
very  proper  inference  from  those  facts,  on  the  presumption  that  the  testator 
had  capacity  to  transact  business  of  that  nature;  and  if  there  was  a  cause 
relative  to  the  testator's  property,  in  which  his  capacity  and  competence 
were  not  in  dispute,  and  an  issue  raised  thereon,  whether  he  had  personal 
notice  of  the  contents  of  any  of  the  letters  so  found,  the  fact  of  finding  them 
at  the  time  and  place  supposed  would  raise  the  inference  of  such  notice ;  but 
that  would  be  founded  on  the  presumption,  that  primd  facie  every  one  is  of 
competent  understanding  until  the  contrary  is  proved,  and  that  a  competent 
man,  in  that  situation  of  life,  would  be  able  to  read  and  understand  such 
letters.  But  in  this  case  the  evidence  is  admissible  only  for  the  purpose  of 
proving  capacity,  and  for  no  other  purpose  whatever ;  and  it  seems  to  me 
that  the  argument  in  favour  of  admitting  the  contents  of  the  letters  to  be 
read  as  evidence,  proceeds  on  a  fallacy.  It  is  a  clear  instance  of  the  petitio 
principii,  of  reasoning  in  a  circle ;  it  assumes  the  testator  to  be  competent,  in 
order  to  raise  an  inference  that  he  was  cognisant  of  the  contents  of  the 
letters,  and  then  makes  use  of  the  presumed  cognisance  of  the  contents  of 
the  letters,  to  prove  that  he  was  competent.  The  reasoning  proceeds  thus : — 
because  he  had  sufficient  ability  to  do  business,  therefore  it  is  to  be  inferred 
that  he  read  and  understood  the  letters ;  and  because  he  read  and  under- 
stood the  letters,  therefore  he  is  to  be  inferred  to  have  been  of  sufficient 
ability  to  do  business. 

It  is,  indeed,  said  by  the  learned  counsel  for  the  plaintiff  in  error,  that  he 
makes  no  assumption  either  way ;  he  neither  assumes  capacity  nor  in- 
capacity, but  only  draws  an  inference  from  the  facts  of  the  letters  being  found 
open  in  the  way  described.  But  in  reality,  though  he  professes  to  make  no 
such  assumption,  the  inference  cannot  be  drawn  at  all  without  making  an 
implied  assumption  to  that  effect ;  for  on  what  other  ground  can  you  infer 
from  these  facts  that  the  testator  opened,  read,  and  placed  the  letters  there  ? 
If  he  was  utterly  senseless  and  imbecile  in  mind  and  body,  you  could  not 
infer  that  he  did  so ;  and  it  is  only  because  a  man  capable  of  reading  and 
doing  business  would  naturally  do  such  acts  that  you  could  infer  that  the 
testator  did  them  ;  that  is,  upon  a  presumption  of  competence  such  inference 
may  be  drawn,  but  not  otherwise.  Nor  can  you  use  the  inference  of  compe- 
tence derived  from  other  facts  which  appear  upon  the  bill  of  exceptions  to 
have  been  proved,  to  make  these  admissible,  the  only  question  being  whether 
these  facts  of  themselves  do  conduce  to  prove  that  competence. 

The  argument,  therefore,  that  the  facts  proved  raise  an  inference  of  com- 
petence seems  to  be  clearly  an  assumption  of  the  whole  question. 

This  objection  applies  equally  to  the  case  of  Mr.  Marion's  letter,  though 
the  fallacy  in  that  case  is  somewhat  more  disguised.  The  fact  of  the  at- 
torney's indorsement  being  on  the  letter,  is  clear  proof  that  he  had  such 
possession  of  it  in  his  lifetime  as  to  be  able  to  make  an  indorsement ;  but  that 
circumstance  does  not  advance  the  case,  in  reality,  a  step  further.  The  in- 
ference that  Mr.  Marsden  read  the  letter,  and  finding  a  request  to  refer  it  to 
his  attorney  did  so,  and  delivered  the  letter  to  him,  and  therefore  that  he  was 
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to  that  extent  competent,  (which  is  the  only  way  in  which  the  evidence  is  re-  Ereh.  Chambtr, 
levant  to  the  issue)  is  altogether  founded  on  the  presumption  of  that  com- 
petence, and  is  just  as  much  an  instance  of  the  petitio  principii  as  the  other 
to  which  I  have  already  referred.  You  assume  his  capacity  to  understand 
the  contents  of  the  letter  and  act  upon  them  like  a  man  of  business,  and  infer 
from  that,  he  did  understand  the  contents  and  act  upon  them ;  and  then  you 
use  the  facts  so  inferred  as  proof  of  that  capacity.  Unless  you  assume  the 
testator's  competence,  the  only  point  to  be  proved,  the  fact  given  in  evidence 
is  not  relative  to  the  issue.  It  is  proved  that  the  letter  was  addressed  to  the 
testator,  was  opened  by  some  one,  and  in  the  attorney's  hands ;  if  this  was 
done  by  the  testator  it  is  some  little  evidence  of  capacity ;  but  unless 
you  assume  the  testator's  capacity,  the  only  matter  to  be  proved,  you  cannot 
draw  an  inference  that  it  was  done  by  him. 

The  first  letter,  that  of  Mr.  Charles  Tatham,  stands  precisely  on  the  same 
footing  in  this  respect  with  the  others,  so  far  as  relates  to  its  being  with  the 
testator's  papers,  open  and  with  the  seal  broken,  and  to  the  inference  sought 
to  be  derived  therefrom,  that  it  was  opened  and  read  by  the  testator.  It  is 
impossible  to  contend  that  the  copy  of  Mr.  Marsden^s  letter  to  him  makes 
the  contents  of  his  letter  admissible  by  way  of  explanation,  as  it  is  no  answer 
to  it,  nor  contains  any  reference  whatever  to  its  contents,  nor  to  the  subject 
of  it.  The  first  letter  cannot  possibly  explain  the  contents  or  meaning  of  the 
second,  nor  can  the  fact  of  Mr.  Marsden's  writing  that  letter  raise  any 
inference  that  he  was  cognisant  of  the  contents  of  the  first.  So  far  as  the 
fact  of  writing  that  letter  proves  competence,  the  evidence  was  admissible 
and  admitted. 

I  am  of  opinion,  therefore,  that  the  contents  of  none  of  the  letters  were 
admissible,  and  that  our  judgment  ought  to  be  for  the  defendant  in  error. 

Park,  J. — It  is  with  great  reluctance  and  concern  that  I  give  my  opinion 
in  the  present  case ;  because  differing,  as  I  unfortunately  do,  from  three  of 
my  very  learned  brothers^  who  have  now  delivered  their  judgments,  I  cannot 
but  feel  great  doubts  about  the  validity  of  my  own  opinion.  Still  it  is  my 
duty  to  declare  my  conscientious  judgment ;  and  I  have  at  least  the  satisfac- 
tion of  not  being  quite  alone  in  the  opinion  1  give ;  concurring,  as  I  do, 
entirely  with  my  learned  brother  Gurneyt  and  partly  supported,  as  I  believe 
I  shall  be,  by  the  very  learned  person  who  is  to  follow  me.  I  am  happy,  too, 
to  believe  that  there  is  no  difference  amongst  us  as  to  the  principle  or  rule 
of  law  which  is  to  govern  this  case ;  the  difierence  that  arises  is  upon  the 
application  of  the  fiicts  to  that  principle. 

The  question  is,  whether  the  three  letters  mentioned  in  the  bill  of  excep- 
tions, or  any,  or  either  of  them,  ought  to  have  been  received  in  evidence  by 
my  learned  brother  at  the  trial  ? 

No  such  letters  were  much  pressed  upon  me  at  the  first  trials  though  I 
believe  they  were  tendered ;  but  upon  the  second  trial,  before  my  brother 
Gurney,  he  rejected  them,  or  similar  letters,  and  a  bill  of  exceptions  was 
tendered  to  him  upon  that  ground.  That  point  came  to  be  argued  in  this 
Court  with  another  exception,  and  as  all  the  judges  agreed  in  favour  of  the 
plaintiff  in  error  upon  the  second  exception,  it  was  not  necessary  then  to 
decide  the  first,  the  judges  then  present  not  being  unanimous,  as  I  lament 
they  are  not  unanimous  now.    The  point  now,  as  it  was  argued  formerly, 
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Exeh,  Chamber,  was  as  to  the  admissibility  of  certain  letters  written  to  the  testator  by 
respectable  persons,  now  deceased,  well  acquainted  with  the  testator,  which 
ought  to  be  laid  before  the  jury,  to  shew  in  what  manner  the  testator  was 
treated  by  the  letter  writers,  and  such  treatment  ought  to  be  shewn  in  order 
to  disprove  his  alleged  imbecility.  I  adopt  the  rule  laid  down  in  the  King's 
Bench  (Gth  Nevile  4-  Manning,  146)  that  it  ought  to  appear  that  some  act — 
that  Court  admitting  that  the  least  act  done  by  the  testator  would  be  sufficient 
— that  some  act  done  by  the  testator  with  reference  to  the  letters  would  have 
made  them  evidence,  for  such  act  could  not  properly  be  explained  without  re- 
ference to  them  ;  and,  if  received,  no  rule  of  law  could  have  prevented  their 
full  effect  from  being  produced  on  the  minds  of  the  jury.  To  all  that  I  ac- 
cede, and  I  insist  that  some  act  xvas  done  by  him,  as  to  all  the  three  letters  in 
controversy,  but  most  assuredly  as  to  one  of  them. 

In  the  outset  it  must  be  remarked,  that  the  date  of  these  letters  is 
very  remote,  one  of  them  being  fifty-three  years  old,  another  fifty-one^ 
and  another  near  forty  years  old.  I  am  not  prepared  to  say,  if  these 
letters  had  been  very  modern  and  the  supposed  insanity  had  recently  taken 
place,  there  might  not  have  been  more  ground  of  suspicion ;  indeed,  pro- 
bably modem  letters  could  not  be  at  all  received,  especially  if  the  writers 
of  them  were  alive.  But  in  this  case  the  party  now  appealed  against  denied 
the  testator's  competency,  alleging  his  entire  natural  incapacity  a  nativiiate^ 
This  I  own  seems  to  me  opening  so  wide  a  space  for  investigation,  admitting, 
on  the  one  hand,  treatment  of  persons  who  considered  him  weak  and  an 
idiot,  and  I  think,  on  the  other,  there  ought  to  be  admitted  the  expressions 
he  used  and  his  manner  of  conducting  himself,  and  also  the  manner  in  which 
he  was  received,  treated,  and  dealt  with  by  respectable  and  honourable  per- 
sons, at  a  time  long  before,  years  before,  nay,  nearly  half  a  century  before  any 
question  arose  respecting  a  will,  excluding  thereby  all  possibility  of  fraud  or 
collusion.  Upon  this  subject  tlie  passage  referred  to  from  Mr.  Starkie's  in- 
valuable work,  and  which  is  well  supported  by  the  authority  of  cases,  is  not 
inapplicable  to  the  present  discussion.  "  It  seems  to  follow,"  says  the 
learned  author,  "  that  all  the  surrounding  facts  of  the  transaction,  or,  as  they 
are  usually  termed,  the  res  gests,  may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  means,  and  afford  any  fair  presumption  or 
inference  as  to  the  question  in  dispute;  for  so  frequent  is  the  failure  of  evi- 
dence from  accident  or  design,  and  so  great  is  the  temptation  to  the  conceal- 
ment of  truth  and  misrepresentation  of  facts,  that  no  competent  means  of 
ascertaining  the  truth  can  or  ought  to  be  neglected  by  which  an  individual 
would  be  governed,  and  on  which  he  would  act  with  a  view  to  his  own  con- 
cerns in  ordinary  life.*' 

Taking  this  then  to  be  a  sensible  rule,  let  us  see  whether  competent  means 
have  not  been  rejected  as  evidence  to  shew  the  opinion  of  all  those  honour- 
able persons  by  whom  he  was  surrounded,  and  who  treated  him  as  a  sane, 
and  though  not  a  bright,  yet  a  man  competent  to  the  ordinary  concerns  ofhfe. 
It  seems  to  me  impossible  to  suppose  that  persons  of  character  and  intelli- 
gence, who  were  well  acquainted  with  him,  wrote  such  letters  to  him  as  they 
would  not  have  addressed  to  any  but  a  person  whom  they  supposed  to  be  of 
a  sound  mind,  and  this  covering  the  period  in  which  he  is  said  to  be  unfit  for 
associating  with  the  general  class  of  men  with  whom  his  station  in  life  would 
otherwise  entitle  him  to  associate. 

The  first  material  letter  which  was  rejected  was  one  from  Charles  Tatham^ 
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the  testator's  cousin,  dated  from  America  as  long  ago  as  the  year  1784,  the  £geh.  Chamber^ 
contents  of  which  have  been  much  commented  upon.     (His  lordship  here 
read  the  letter.)    This  letter  was  marked,  as  the  bill  of  exceptions  states, 
with  the  London  post  mark,  as  a  ship-letter,  and  was  in  the  handwriting  of 
Charles  Tatham. 

Let  it  be  observed,  and  I  think  it  a  most  material  circumstance,  that  amongst 
the  papers  of  the  testator  was  found,  as  appears  by  the  bill,  a  drafl  or  copy  of 
a  letter  from  the  testator  to  the  said  Charles  Tatham  in  the  handwriting  of  the 
testator,  which,  though  not  an  answer  to  the  former,  being  written  three 
years  af^er,  shews  that  a  correspondence  was  going  on  between  these  two 
cousins.  (His  lordship  then  read  the  copy  of  the  letter  from  Mr.  Marsden 
to  Charles  Tatham.) 

This  letter,  I  think,  is  an  important  one,  because  it  seems  to  me  impossible 
that  any  man  could  read  this  letter,  written  by  Mr.  Marsden  himself,  a  period 
of  fifty  years  from  the  time  I  am  making  these  observations,  and  suppose 
that  a  man  could  have  written  such  a  letter  as  this  who  had  not  some  intelli- 
gence about  him.  In  this  letter  he  refers  to  a  letter  he  had  written  before  to 
his  cousin.  It  is  a  sort  of  gossiping  letter,  giving  him  an  account  of  his 
friends  in  England,  that  one  of  his  friends  is  going  to  be  married,  and  that 
his  aunt  was  likely  to  die.  It  shews  that  he  had  an  intelligent  mind,  in  my 
humble  judgment,  and  if  this  be  not  an  acting  between  correspondents  I  know 
not  what  is. 

For  the  present  I  pass  over  Mr.  MartorC^  letter,  the  vicar  of  Lancaster, 
though  anterior  in  point  of  date  to  the  one  I  am  about  to  mention,  namely, 
that  of  Mr.  EHersham,  a  clergyman  of  the  Church  of  England.  This  letter 
is  dated  in  1799,  and  I  cannot  bring  my  mind  to  believe  that  any  man  of 
that  sacred  function  could  write  such  a  letter,  expressive  of  such  sentiments 
of  the  piety  and  benevolence  of  the  person  to  whom  it  was  addressed,  by  one 
who  for  years  had  been  his  spiritual  pastor  and  guide,  and  who  being  about 
to  quit,  or  having  actually  quitted,  his  charge,  must  have  been  the  vilest 
hypocrite  to  write  such  a  letter  without  one  secular  motive  to  serve  in 
doing  so. 

But  what  are  we  to  say  to  the  rejection  of  the  letter  of  the  Rev.  Mr. 
Martofif  dated  as  long  ago  as  1 786.  He  lived  nine  miles,  or  more,  from  the 
testator.  He  was  vicar  of  Lancaster ;  the  last  man  in  the  world,  we  should 
suppose,  to  write  to  an  idiot;  and  he  writes  a  letter  and  sends  it  to  Mr. 
Marsden  upon  business^  and  on  business  merely  requesting  him  to  attend,  or 
order  his  attorney  to  attend,  a  meeting,  and  propose  some  terms  of  agree- 
ment. 

Now  Mr.  Marsden*s  attorney,  Mr.  Barrow,  who  was  afterwards  a  barrister, 
lived  at  Lancaster,  some  miles  from  Wennington,  where  Mr.  Marsden  then 
lived,  and  we  find  Mr.  Barrow's  indorsement  upon  it ;  so  that  he  must  have 
gone  to  Mr.  Marsden  on  being  sent  for,  or  Mr.  Marsden  to  him,  to  do  the 
needful.  But  it  is  doubted  by  the  defendant  in  error,  whether  Mr.  Marsden 
ever  read  it.  The  date  of  the  letter  is  the  20th  of  May,  and  that  is  the  same 
date  in  the  indorsement  by  Mr.  Barrow :  and  as  the  letter  is  directed  to  Mr. 
Marsden  at  Wennington,  and  Mr.  Barrow  lived  some  miles  off,  at  Lancaster, 
it  must  have  been  sent  that  very  day  to  Mr.  Barrow ;  and  why  are  we  to 
suppose  that  some  person  at  that  distant  period,  half  a  century  from  this 
time,  opened  that  letter  and  sent  it  to  Mr.  Barrow  unknown  to  Mr.  Marsden, 
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Exch.  Chamber,  and  foisted  it  amongst  other  papers  to  furnish  evidence,  half  a  century  after- 
wards,  to  establish  a  will  which  did  not  then  exist,  and  did  not  exist  tiU  1822, 
nor  the  codicil  till  1825  ?  If  these  are  not  acts  of  recognition  as  laid  down 
by  the  Court  of  King's  Bench,  I  know  not  what  other  acts  can  be  so  con- 
sidered. 

But  it  is  said  the  testator  has  done  no  act  upon  it.  I  deny  that ;  first  of 
all,  I  have  mentioned  the  length  of  time  since  which  these  letters  were  writ- 
ten ;  two  of  them  above  fifty  years  ago,  one  of  them  nearly  forty  years  since. 
Where  were  they  found  ?  With  other  papers  in  a  cupboard  under  his  bookcase 
in  his  prvoate  room,  and  the  letters  had  all  been  opened.  It  is  not  stated 
that  the  cupboard  was  open  to  all  the  world,  or  that  his  private  room  (for  so 
the  bill  of  exceptions  calls  it)  was  accessible  to  all  intruders ;  it  must  be 
considered  as  his  place  of  deposit.  The  seals  of  all  were  broken  ;  and  one 
cannot  believe  but  that  they  were  read  and  laid  by.  An  idiot  never  would 
have  done  so,  he  would  have  thrown  them  aside.  I  have  heard  it  stated, 
and  I  believe  it  to  be  so,  that  such  letters  as  these  would  have  been  received 
in  the  Ecclesiastical  Courts,  but  I  cannot  get  at  sufficient  evidence  to  enable 
me  to  found  my  opinion  upon  their  practice,  and  therefore  I  do  not.  It  has 
been  said  indeed,  that  even  if  it  were  so,  their  rules  of  evidence  are  different 
from  ours.  It  may  be  so,  but  if  so,  I  lament  that  in  the  same  country, 
though  the  rules  of  practice  and  form  in  different  courts  may  difier,  the  sub« 
stantial  rules  of  evidence  should  vary.  Here,  however,  I  have  declared  my 
own  opinion  upon  the  rules  of  our  own  law,  but  with  great  doubt  and  hesita- 
tion, on  account  of  the  opinion  of  those  opposed  to  me ;  and  it  must  be  re- 
collected, that  all  fraud  is  excluded.  I  also  lament,  with  deep  concern,  that 
this  sort  of  evidence  has  been  pressed,  because,  having  been  the  first  com- 
mon law  judge  to  try  this  cause,  about  six  or  seven  years  ago,  when  such 
evidence,  I  believe,  was  tendered  to  me,  though  not  pressed,  it  does 
appear  to  me  that  the  admission  or  nou-admission  of  such  letters  as  these  was 
a  feather  in  the  scale  of  justice.  However,  I  am  bound  to  declare  in  my 
serious  and  conscientious  opinion,  that  such  letters,  under  the  circumstances, 
should  have  been  received.  But  I  must  say,  humbly,  that  the  rejection  of 
the  letters  has  been  supported  upon  a  variety  of  conjectures  and  suppositions 
wholly  unfounded,  imputing  fraud  to  persons  who  hardly  existed  at  the  time 
those  letters  were  written ;  and  therefore  I  am  of  opinion  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  reversed. 

TiNDAL,C.  J. — The  question  raised  upon  this  bill  of  exceptions  is,  whether 
three  letters  therein  set  forth,  or  any  of  them,  ought,  under  the  circumstances 
stated  in  the  bill  of  exceptions,  to  have  been  held,  by  the  learned  judge  who 
tried  the  cause,  to  be  admissible  as  evidence  before  the  jury  on  a  question  of 
the  competence  of  the  party  to  whom  such  letters  were  addressed ;  and  the 
conclusion  at  which  my  mind  has  arrived  is,  that  one  of  those  letters,  namely, 
that  which  was  written  by  Mr.  OUver  Marton^  the  vicar  of  Lancaster,  ought 
to  have  been  held  admissible,  and  its  contents  to  have  been  submitted  to  the 
considerationof  the  jury;  but  that  the  other  two  letters  were  properly  re- 
jected. The  question  to  be  determined  by  the  jury  was,  whether  or  not  the 
tesutor,  John  Marsden,  was,  and  had  been  from  the  time  he  attained  his  full 
age  in  1779,  and  down  to,  and  at  the  time  of  his  making  his  will  and  codicil. 
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in  the  years  1 822  and  1 825,  respectively,  a  person  of  sane  mind  and  memoryi  Etch,  Chaml^. 
capable  of  making  a  will  ? 

In  order  to  determine  that  question,  I  conceive  all  that  was  said,  written, 
or  done  by  the  testator  himself,  at  any  time  during  such  period,  was  the  most 
direct  and  the  best  evidence  to  ascertain  the  state  of  his  understanding ;  and 
that  the  next  in  degree,  because  intimately  connected  with  it,  would  be  all  that 
was  said  to  him,  written  to  him,  and  done  to  him,  during  the  same  period,  by 
his  friends  and  others  who  had  access  to  him ;  provided  always,  that  what 
was  so  said,  written,  or  done  to  him  by  others,  is  shewn  to  have  come  home 
to  bis  actual  knowledge,  but  I  consider  this  condition  to  be  indispensable,  as 
to  the  admissibility  of  this  second  class  of  evidence ;  for  as  to  what  was  said 
by  others,  but  not  beard  by  the  party  whose  understanding  is  the  subject- 
matter  of  inquiry,  or  written  by  others,  but  which  never  reached  him ;  or 
done  by  others,  but  never  known  by^bim  to  have  been  done  5  it  appears  to 
me  that  such  speaking,  or  such  writing,  or  such  acting,  can  amount  to  no 
more  than  an  expression  of  the  opinion  of  the  speaker,  or  the  writer,  or  the 
actor,  and  that  such  opinion,  not  having  been  given  upon  oath,  and  not  being 
subjected  to  cross-examination,  as  to  the  grounds  upon  whichjt  was  originally 
formed  or  continued,  cannot  upon  that  account  be  deemed  admissible  in  evi- 
dence. I  cannot,  therefore,  accede  to  the  position  which  has  been  contended 
for  by  the  learned  counsel  on  the  part  of  the  plaintiff  ia  error,  that  mere 
treatment  of  the  party  by  others,  without  or  beyond  the  reach  of  the  know- 
ledge of  the  party  himself,  or,  as  it  was  sometimes  expressed,  conduct  pothers 
icwards  Aim,  although  not  amounting  to  conduct  to  himself,  can  form  a  legiti- 
mate or  admissible  species  of  evidence ;  evidence  of  that  description  may 
have  been  held  admissible  in  questions  relating  to  the  status  of  mind  or  com- 
petency of  a  testator,  before  ecclesiastical  tribunals  ;  those  counts  perhaps, 
and  not  improperly,  may  have  allowed  evidence  of  the  manner  in  which  a 
person  has  been  treated  by  his  friends  and  others,  without  inquiring  whether 
those  modes  of  treatment  came  home  to  the  understanding  of  the  testator. 
But  in  an  ecclesiastical  court  the  same  persons  are  judges  both  of  the  law 
and  the  fieict ;  and  their  experience  and  sagacity  may  be  sufficient  to  prevent 
any  injurious  consequences  from  a  class  of  evidence  which  approaches  so 
closely  to,  if  it  is  not  in  fact,  mere  opinion  of  the  witness,  by  giving  such  tes- 
timony no  more  weight  than  it  really  deserves.  But  our  rules  of  evidence 
are  calculated  for  trials  before  popular  tribunals,  and  one  of  the  first  objdbts 
of  the  law  of  evidence  in  those  courts  is  to  exclude  the  admission  of  any  evi- 
dence which  may  by  possibility  mislead  the  understanding  of  the  jury. 

I  therefore  consider  such  treatment  only  of  a  person  by  his  friends  or  others 
to  be  admissible  in  evidence  upon  a  question  concerning  his  competency,  as 
appears  to  have  come  home  to  his  understanding,  and  upon  which  he  has  been 
sbewn  in  some  degree  to  have  acted ;  for,  after  all,  it  is  not  the  treatment 
itself  which  is  of  any  value,  but  the  mode  in  which  the  party  conducts  him- 
self when  such  treatment  takes  place.  It  is  not  what  the  third  person  does, 
or  says,  or  writes,  which  furnishes  of  itself  any  indication  of  the  state  of  mind 
of  the  party  respecting  whom  the  inquiry  is  made,  but  what  such  party  him- 
self does,  or  says,  or  writes,  or  how  he  conducts  or  bears  himself  on  the 
occasion ;  for  even  his  refusal  to  act,  or  his  silence,  may,  in  some  instances, 
and  on  some  occasions,  furnish  evidence  as  strong  upon  the  state  of  his  mind« 
and  speak  as  loudly  and  intelligibly  as  any  act  or  answer,  however  direct; 
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Exch.  Chamber,  and  this  I  take  to  be  in  effect  the  rule  laid  down  by  the  Court  of  King's 
Bench  upon  a  motion  for  a  new  trial  in  this  very  cause,  the  decision  of  which 
is  reported  in  the  6th  Nevile  ^  Manning,  132,  and  with  which  I  entirely  con- 
cur ;  and  I  cannot  frame  to  myself  any  other  general  rule  that  is  equally  in- 
telligible, and  capable  of  application  to  the  infinitely  various  modes  and  ques- 
tions of  evidence  which  must  necessarily  arise,  and  present  themselves  on 
such  a  subject  of  inquiry. 

The  question,  therefore,  I  consider  to  be  reduced  to  this,  whether — taking 
into  consideration  the  several  circumstances  stated  in  the  bill  of  exceptions 
as  to  the  finding  of  these  letters,  and  the  evidence  contained  therein  of  the 
dealing  with  these  letters,  or  their  contents,  by  the  testator  in  his  lifetime — 
the  judge  was  right  in  rejecting  all  of  them  as  inadmissible. 

In  considering  this  question,  the  first  thing  to  be  observed  is,  we  have  no 
right  to  import  into  the  case  any  suspicion  of  fraud,  either  with  respect  to 
the  place  in  which  these  letters  were  found  deposited,  the  time  at  which  they 
were  first  discovered,  or  the  facts  attending  their  discovery  ;  fraud  of  any 
kind  is  not  to  be  surmised,  but  must  be  expressly  found  ;  and  if  the  reason- 
ing upon  the  facts  stated  in  the  bill  of  exceptions  is  to  be  allowed  in  any 
manner  to  receive  a  bias  or  colouring  from  a  suspicion  of  fraud,  where  the 
precise  facts  to  support  such  fraud  are  not  stated,  the  minds  of  no  two  in- 
dividuals can  expect  to  arrive  at  the  same  result  from  the  same  premises. 
The  facts  attending  the  finding  of  these  letters  might  undoubtedly  have 
been  stated  with  more  precision  and  accuracy ;  but  I  take  the  result  of  the 
statement  to  be,  that  these  letters  were  found  in  a  place  where  the  testator 
usually  kept  his  letters  and  papers  in  his  lifetime,  for  they  were  found  with 
many  letters  addressed  to  him  by  various  persons,  of  dates  extending  over  a 
considerable  period  of  time,  at  the  very  least  from  1784  to  1799,  and  with 
other  papers  of  the  testator,  so  that  the  reasonable  inference  is,  that  this  was 
his  usual  place  of  deposit  of  letters  and  papers,  and  a  cupboard  under  his 
bookcase,  in  his  private  room,  being  a  place  not  unusual  for  the  safe  custody 
of  letters  and  papers.  As  to  the  tune  at  which  they  were  discovered  the  bill 
of  exceptions  is  silent ;  the  reasonable  inference  therefore  is,  that  they  were 
found  at  the  time  when  such  matters,  according  to  the  usual  course  of  busi- 
ness and  ordinary  experience,  are  searched  for  and  found  ;  that  is,  at  such 
short  and  reasonable  time  afler  the  death  of  the  testator  as  is  sufficient  to 
arm  the  personal  representative  with  an  authority  to  search  and  examine  the 
papers  of  the  deceased. 

Now,  taking  the  three  letters  into  consideration,  and  applying  to  them  that 
test  before  adverted  to,  namely,  whether  there  is  sufficient  evidence  to  shew 
that  they  came  to  the  hands  and  knowledge  of  the  testator,  or  that  there  was 
any  dealing  with  them  on  his  part  as  with  letters  that  actually  came  to  his 
hands.  I  think  with  respect  to  the  first,  i.  e.  the  letter  of  the  date  of  the 
12th  of  October,  1784,  the  learned  judge  was  right  in  holding  that  it  was  not 
admissible.  It  is  stated  in  the  bill  of  exceptions,  that  to  some  of  the  letters 
answers  had  been  written  and  sent,  of  which  copies  had  been  preserved,  in 
his  own  handwriting,  and  that  others  were  indorsed  by  him  in  his  hand- 
writing, by  which  I  understand  that  the  name  of  the  writer,  or  the  date 
of  the  letter,  or  both,  were  put  upon  it.  But  that  as  to  the  letter  in  ques- 
tion it  had  neither  of  these  indicue  from  which  any  inference  could  be 
drawn  that  it  had  been  actually  submitted  to  his  mind,  or  that  he  had  ever 
read  it  at  all.     All  that  appeared  was,  tliatit  was  open  and  that  the  seal  was 
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broken ;  and  although  it  appears  that  another  letter  was  aflerwards  sent  to  Exeh.  Chamber. 
him  from  the  same  relative  who  wrote  the  letter  now  under  discussion,  to 
which  he  returned  an  answer  of  the  date  of  the  1st  of  June,  1787»  yet  this 
subsequent  correspondence  does  not  impress  my  mind  with  the  conviction 
that  the  particular  letter  in  question  must  necessarily  have  come  to  his 
knowledge,  or  that  he  exercised  his  understanding  upon  it.  The  same  ob- 
servation applies  still  more  strongly  to  the  letter  from  Mr.  EiUrsharv  of  the 
date  of  the  drd  of  October,  1 789,  as  it  wants  even  the  confirmation  and 
support  arising  from  the  subsequent  correspondence  between  the  parties 
which  the  first  letter  possesses. 

But  with  respect  to  the  letter  dated  the  20th  of  May,  178G,  and  written 
by  Mr.  Oliver  Marion  to  the  testator,  I  think  there  are  circumstances, 
extrinsic  of  the  letter  itself,  which  shew  that  the  letter  had  come  to  the  tes- 
tator's knowledge,  and  that  he  had  exercised  so  much  understanding  upon 
it  as  was  sufficient  to  have  authorized  its  admission  to  the  jury,  and  that  it 
ought  accordingly  to  have  been  submitted  to  their  consideration.  This  letter 
was  addressed  to  the  testator  at  Wennington,  where  he  resided  at  the  date  of 
the  letter.  It  was  found  amongst  the  other  letters  and  papers,  afler  the  tes- 
tator's decease,  at  Hornby  Castle,  the  place  where  he  resided  at  his  death. 
So  far  as  the  evidence  goes  the  letter  must  be  taken  to  have  been  brought 
there  either  by  himself,  or  by  his  orders,  with  his  other  letters,  for  no  ground 
is  laid  in  the  bill  of  exceptions  for  the  inference  that  it  was  brought  there  by 
any  indirect  means,  or  for  any  indirect  purpose.  The  letter  recommends  that 
the  attorney  of  Mr.  Manden  should  wait  on  Mr.  Atkinson  or  Mr.  Watkinson 
respecting  a  dispute  mentioned  therein,  and  that  a  case  should  be  settled  by 
Mr.  Marsden's  and  their  attornies.  This  letter  is  found  in  the  place  and  at 
the  time  before  commented  upon.  It  is  found  open  and  with  the  seal  broken, 
and  indorsed  in  the  handwriting  of  Mr.  James  Barrowt  who  was  at  that  time 
his  attorney,  and  with  the  date  and  name  of  the  writer. 

The  letter,  therefore,  must  have  got  into  the  hands  of  the  attorney  of  the 
testator,  the  very  person  who,  from  its  contents,  was  not  only  the  most  proper 
person,  but  the  only  person  in  whose  hands  it  should  be  placed. 

The  question  is,  whether  the  circumstances  stated  in  the  bill  of  exceptions 
shew  a  reasonable  ground  for  the  judge  to  be  satisfied  that  this  letter  must 
have  reached  the  attorney's  hands  through  the  instrumentality  in  any  way  of 
the  testator,  whether  in  any  way  he  had  acted  upon  it  ?  For  if  there  was 
reasonable  ground  for  such  opinion,  then  the  letter  should  not  have  been 
withheld  from,  but  should  have  been  submitted  to,  the  jury,  as  one  out  of 
the  numerous  facts  upon  which  their  determination  should  be  founded. 

Now  it  appears  to  me,  as  I  have  before  observed,  that  in  the  determi- 
nation of  this  point,  all  suspicion  or  surmise  of  fraud  is  to  be  carefully  kept 
out  of  view,  and  the  several  facts  stated  in  the  bill  of  exceptions  arc  to  be 
treated  as  if  they  occurred  in  the  course  of  a  real  and  genuine  transaction. 
The  bill  of  exceptions  states  no  fraud,  because  none  appeared  at  the  trial, 
and  consequently  the  judge  who  is  to  determine  upon  the  admissibility  of  the 
evidence  is  not  at  liberty  to  presume  any.  The  first  point  to  be  observed  is, 
that  the  letter  gets  to  Mr.  Marsden,  the  testator,  for  to  him  it  is  addressed, 
at  Wennington,  where  he  then  lived,  and  with  his  other  letters  and  papers  it 
is  found  after  his  death,  open,  and  with  the  seal  broken. 

In  the  next  place,  it  appears  that  it  did,  in  some  way  or  other,  come  into 
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Exeh.  Chamber,  the  hands  of  Mr.  Jame*  Barrcm^  the  attorney  of  Mr.  MandeUj  the  very 
person  to  whose  consideration  it  was  to  be  submitted^  according  to  the  direc- 
tions of  the  letter  itself. 

This  is  the  inference  that  is  nataraDj  to  be  drawn  from  the  circumstance 
of  the  indorsement  having  been  made  by  him,  for  upon  what  ground  can  it 
be  said  that  the  indorsement  is  found  to  be  made  upon  this  letter  in  the 
handwriting  of  Mr.  Barrow^  and  the  indorsement  on  all  the  other  letters 
(such  as  are  indorsed)  in  the  handwriting  of  Mr.  ilfortdbi,  except  that  this 
particubr  letter  nras»  by  the  subject-matter  of  it,  required  to  come  to,  or  to 
be  put  into  the  hands  of  Mr.  Bamm — a  circumstance  which  did  not  apply 
to  any  of  the  others.  Now  this  letter  could  only  get  into  the  hands  of 
Mr.  Barrpv  (without  the  supposition  of  fraud,  which  u  always  to  be  excluded 
where  none  is  suggested,)  in  two  ways,  either  by  the  sending  of  the  letter  by 
Mr.  Martden  to  Mr.  Barrom,  and  his  returning  it  back  again,  or  by  Mr. 
Barrcfw  taking  it  with  the  assent  of  Mr.  Manden^  and  again  returning  it  to 
'  Mr.  Manden.  In  any  other  way  there  must  have  been  contrivance  or  unfair 
dealings  with  the  letter,  on  the  part  of  Mr.  Barrow  or  some  other  persons ; 
and  if  the  letter  was  forwarded  by  either  of  those  means,  it  denotes  a  dealing 
with  the  letter  by  Mr.  Marsden,  which  makes  it  admissible  evidence  for  the 
jury.  The  objection  against  this  mode  of  reasoning  appears  to  be  raised, 
that  it  is  in  the  nature  of  a  petitio  principii,  or  an  assumption  of  the  very 
thing  which  u  to  be  proved,  vis.  the  rationality  of  Mr.  Manden  ;  but  I  can- 
not feel  the  full  weight  of  this  objection.  The  judge  who  presides  at  the 
trial,  by  admitting  this  evidence,  is  not  determining,  nor  has  he  any  right  to 
determine  the  question  of  the  competency  of  the  testator.  That  is  the  ques- 
tion which  the  jury  are  to  decide  after  the  termination  of  a  long  course  of 
conflicting  evidence.  All  the  judge  has  to  determine  is,  whether  a  particular 
piece  of  evidence  is,  at  a  particular  period  of  the  cause,  admissible  for  the  con- 
sideration of  the  jury  as  the  matter  then  stands ;  that  is,  with  respect  to  this 
letter,  whether  there  is  reasonable  evidence  to  satisfy  his  mind  that  it  came 
to  the  testator,  and  that  he  exercised  some  act  of  judgment,  or  understand- 
ing, though  in  ever  so  small  a  degree,  upon  it ;  and  as  it  strikes  my  mind 
that  the  evidence  fully  justifies  such  inference,  I  think  this  letter  ought  to 
have  been  admitted. 

I  cannot,  in  conclusion,  but  express  my  regret  that  the  production  of  these 
letters  was  made  so  strong  a  point  at  the  trial  of  the  cause,  for  either  their 
admission  or  their  rejection  must  endanger  the  verdict,  whilst  at  the  same 
time  it  is  obvious  that  their  production  or  their  absence  would  have  very 
little  effect  indeed  upon  the  minds  of  the  jury.  But  as  the  parties  have 
thought  proper  to  raise  the  question,  I  am  bound  to  give  my  opinion  as  it  is 
formed,  upon  the  facts  stated  in  the  bill  of  exceptions ;  and  I  think  upon 
these  &ct8  tlie  inference  is,  that  the  letter  of  Mr.  Marion  reached  the  tes- 
tator, to  whom  it  was  addressed, — that  it  was  acted  upon  by  him, — and  con- 
sequently, that  it  ought  not  to  have  been  rejected  at  the  trial ;  and  on  this 
ground  I  think  the  judgment  ought  to  be  that  of  a  venire  de  novo. 


Judgment  affirmed  (a). 
(a)  This  case  wu  twice  argued  in  consequence  of  the  resignation  of  GateUr,  J. 


CASES 

ARGUED  AND  DETERMINED 

IN  TII£ 

COURT    OF   QUEEN'S    BENCH, 

AND  ON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

AND  IN  THE 

BAIL  COURT, 

IN  MICHAELMAS  TERM,  I  VICTORIA,  1837. 


Curtis  v.  The  Marquis  of  Headfort.  ^"  ^*'"'' 


nPHIS  was  an  action  of  assumpsit  on  a  banker's  cheque,  dated  on  the  10th  ^l^l^Jl^^^^ 
of  November,  1 835,  drawn  by  the  defendant  and  delivered  to  E.  Bond,  to  a  plea  that  u  ' 
and  transferred  by  him  to  the  plaintiff.     The  plea  stated,  that  before  the  Slst  ™f  ™rg!ii"" 
of  August,  1835  (when  the  statute  5  &6U^,  4,  c.  41,  passed)  the  cheque  was  Uingdebc^de 
given  by  the  defendant  to  secure  a  gambling  debt  due  to  E,  Bond,  of  which  ISJiJ^tiou  JT^ 
the  plaintiff  had  notice.     To  this  there  was  a  replication  of  de  injurid,  and  general  demarrer. 
the  defendant  demurred  generally.     A  rule  having  been  obtained  to  shew 
cause  why  this  demurrer  should  not  be  set  aside  as  frivolous,  and  why  the 
plaintiff  should  not  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea : 

C,  Cooper  shewed  cause. — The  replication  in  this  case  is  bad.  Previous 
to  the  late  statute  5  &  6  fV.  4,  c.  41,  this  cheque  was  voi4  by  the  statute  9 
Ann.  c.  14 ;  and  being  void  from  the  very  making,  the  efiect  of  the  plea  was 
to  deny  altogether  the  contract  stated  in  the  declaration.  The  plea  being  in 
total  denial  of  the  right  of  action,  is  not  a  plea  in  excuse  or  in  confession  and 
avoidance ;  and,  consequently,  the  replication  of  de  injurid  is  a  replication 
which  is  bad  on  general  demurrer,  as  it  is  necessary  that  there  should  be 
some  admission  of  the  promise  to  warrant  that  replication.  Crogatea  case  (a) 
is  an  authority  to  shew  that  as  this  plea  is  not  a  mere  excuse,  the  replication 
de  injurii  is  improper.  In  the  case  of  Fursdon  v.  Weeks  (b)  a  replication  of 
de  injurid  was  held  bad  on  general  demurrer.  That  case  was  considered  in 
the  case  of  Hooker  v.  N^e  (c),  where  it  was  decided  that  de  injurid  was  a  bad 
plea  in  substance. — [Coleridge,  J. — That  is  a  distinguishable  case,  as  there  the 

(a)  8  Rep.  66.  (6)  3  Lev.  65.  (c)  4  Tyr.  777;  2  Cr.  Mees.  &  Ros.  258. 
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B^U  C^TU  pIc*  set  op  a  claim  of  interest  in  land.  That  was  set  op  in  the  affinnatire, 
v^v^/  and  it  was  necessary  for  the  plaintiff  to  answer  it.] — In  Gr^n  t.  YattM  (a)  and 
CuBTu  lioac  ▼.  Farrar  (6)  it  has  been  held  that  the  replication  of  de  injuria  is  good  in 
^l_^  ^  assumpsit ;  in  those  cases  however  the  pleas  were  in  excuse  of  the  contract  in 
UsAoroKT.  the  declaration,  and  confessed  and  avoided  the  alleged  promise,  but  there  is 
no  case  where  such  a  replication  has  been  held  good  in  which  the  plea 
directly  denied  the  promise  in  the  first  instance. — {Coleridge^  J. — The  case  of 
Noel  V.  Rich  (c)  is,  I  think,  exactly  like  the  present,  and  there  the  replication 
of  de  injurid  was  held  good  on  general  demurrer.] — In  that  case  the  plea 
shewed  that  the  bill  of  exchange  was  good  in  the  first  instance,  bat  that  the 
plaintiff  under  the  circumstances  had  no  right  to  sue  on  it.  In  the  present 
case  the  plea  shews  the  cheque  to  have  been  void  from  the  very  first  to  all 
intents  and  purposes  whatsoever  (if),  and  ^refore  the  replication  of  de 
injurii  is  bad  in  substance.  In  the  case  of  SoUjf  v.  Na^  (e)  it  was  held,  that 
to  a  plea  in  assumpsit,  which  was  a  denial  of  the  promise,  and  not  a  mere 
matter  of  excuse,  de  injurii  was  a  bad  replication. — [Coleridge^  J. — That  was 
on  special  demurrer.  It  must  be  shewn  here  that  this  replication  is  bad  on 
general  demurrer.]— In  JVAUlaker  v.  MoMon  (/)  it  was  held,  that  de  injurid 
was  a  bad  replication  in  assumpsit,  to  a  plea  which  did  not  admit  the  contract 
and  offer  an  excuse  for  not  performing  it.  In  Cri«p  v.  Gnfiiks(g)  such  a 
replication  was  again  held  to  be  bad ;  and  though  that  was  on  special  demurrer, 
the  dietinction  was  not  taken  between  special  and  general  demurrer.  It  is 
sufficient  on  this  rule  that  it  be  shewn  that  the  demurrer  is  not  fricoUmSf 
which  it  is  submitted  has  been  done,  and  consequently  the  rule  must  be  dis- 
charged. 

Plall,  contra,  was  stopped  by  the  Court. 

Coleridge,  J. — Feeling,  as  I  do,  that  this  case  has  been  most  ably  inves- 
tigated, and  being  bound  also  to  remember  the  state  of  the  special  paper,  and 
of  the  delay  that  would  accrue  were  I  not  to  decide  it ;  and  having  moreover 
a  very  clear  opinion  on  the  point,  I  feel  that  I  am  called  on  to  decide  it.  The 
question  is  not  whether  the  replication  is  multifarious,  nor  whether  there 
is  any  other  objection  in  point  of  form ;  the  only  question  is,  whether  the 
replication  is  substantially  bad ;  that  is,  whether,  under  any  circumstances, 
this  replication  to  this  plea  can  be  replied.  A  few  years  ago  it  would  not 
have  been  held  a  good  replication  ;  several  late  cases  have  however  decided 
that  it  may  be  pleaded  in  assumpsit ;  but  then  it  is  said,  that  there  must  be 
some  admission  of  the  original  promise  in  order  to  authorise  it.  I  do  not 
however  see  the  good  sense  of  that  position.  It  does  not  depend  on  the 
doctrine  laid  down  in  Crogale's  case,  but  on  the  misunderstanding  of  that 
doctrine.  That  case  determined  that  this  replication  was  good  where  the 
plea  consisted  merely  of  matter  of  excuse,  and  of  no  matter  of  interest  what- 
soever (h),     I  do  not  understand  the  distinction  which  Mr.  Cooper  insisted 

(a)  1  Hodges,  387  ;  2  Biog.  N.  R.  579  -,  (e)  1  Gale.  227 ;  4  Dowl.  P.  C.  248  ;  2 

4  Dowl.  P.  C.  647  ;  2  Scott,  845.  Cr.  M.  &  Ros.  355. 

(6)  1  Gale,  385  j  4  Dowl.  P.  C.  750 ;  1  (/)  2  Bing.  N.  R.  359  ;  1  Hodgca.  319. 

Mees.  &  Wela.  65.  (g)  1  Gale,  106 ;  3  Dowl.  P.  C.  752  -,  2 

(e)  1   Gale,  225;  2  Cr.  Mees.  &  Roa.  Cr.Meea.&  Roa.  159. 

360 ;  4  Dowl.  P.  C.  228.  {h)  See  Bardont  v.  Selby,  in  error.  9  Biog. 

(d)  Butiee  JSdiMrdiv.iHcXc,  4  B.&  Aid.  756;  3  Tyr.  4S0;  1  Cr.&  Meea.500;  3B. 

212.  &  Adol.  2. 
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on  when  he  said,  that  in  assumpsit  this  replication  might  be  good  in  certain 
cases,  but  could  not  be  so  in  this  case.  That  argument  cannot  be  founded  on 
Crogates  case.  The  rule  there  laid  down,  when  applied  to  assumpsit,  falls  to 
the  ground,  and  I  think  that  I  am  warranted  in  saying  so  by  the  case  of  Notl  v. 
Rich,  which  is  precisely  similar  to  the  present.  The  only  distinction  which  Mr. 
Cooper  makes  is  this,  that  this  cheque  was  bad  in  its  inception ;  whereas  in  that 
case  the  bill  of  exchange  was  good  in  the  first  instance,  but  there  was  no  right 
of  action  in  the  parties  who  then  sued  on  it.  That,  I  think,  is  a  distinction  with- 
out a  difference.  The  Court  in  that  case  said,  that  de  injuriA  was  substantially 
a  good  replication.  The  plea  denied  that  there  was  any  promise  as  between 
Noel  and  Rkhy  as  stated  in  the  declaration,  yet  it  was  held,  that  the  repli- 
cation of  de  injurid  was  good,  and  that  if  there  was  any  objection  at  all,  it 
was  in  point  of  form  only.  Lord  Abinger  there  says,  **  I  am  also  inclined  to 
think  that  the  replication  is  good,  and  that  the  objection  made  to  it  is  matter 
of  form.  Formerly,  under  the  general  issue,  most  defences  might  be  given 
in  evidence ;  but,  since  the  Court  promulgated  the  general  rule  for  the  pur- 
pose of  simplifying  trials  at  nisi  prius,  that  all  defences  must  be  pleaded,  the 
general  issue  now  only  puts  in  issue  the  making  of  the  promise ;  and  in  actions 
on  bills  of  exchange,  there  is,  strictly  speaking,  no  general  issue ;  but  if  the 
promise  has  been  broken,  the  defendant  must  plead  his  defence  specially.  If 
the  Court  is  right  in  throwing  the  burthen  of  proof  on  the  defendant,  the 
plaintiff,  by  his  replication,  certainly  does  so.  He  in  fact  says  that  he  denies 
the  cause  which  the  defendant  alleges  he  had  for  breaking  the  promise  laid 
in  the  declaration."  That  is  all  that  is  done  in  this  case ;  the  defendant  has 
set  out  facts  which  make  a  clear  defence,  and  the  plaintiff  says  those  facts  do 
not  exist.  Why  may  not  he  do  that?  We  have  nothing  now  to  do  with  the 
multifariousness  of  the  replication.  Again,  Alderson,  B.  says,  "  It  appears 
to  me  that  the  replication  is  good.  The  defendant  says  that  the  plaintiff  has 
no  right  to  maintain  his  action  for  the  cause  stated  in  the  plea.  The  plaintiff^ 
in  reply,  alleges  that  the  cause  stated  in  the  plea  is  not  true.  Whether  in 
point  of  form  this  replication  is  right  or  not,  is  a  different  question."  That 
case,  therefore,  seems  to  me  a  direct  authority  in  principle,  and  also  to  be  on 
all  forms  with  the  present,  and  therefore  I  think  this  replication  is  good  on 
general  demurrer  (a). 

Rule  absolute. 


Bali  Courf. 


Curtis 

V. 

Marquis  of 
Heaofobt. 


(a)  See  Parker  ▼.  RiUy,  1  Horn.  &  Hurl. 
5 ;  3  Mees.  &  Wels.  230,  in  which  this  case 


(which  was  decided  in  the  previous  Trinity 
Term)  was  cited. 


Ex  parte  Tomkins. 


JJ/HATELEY,  by  the  desire  of  the  examiners  of  attomies,  moved  for  an  ^  A"  atioruey 

wV  ,.  -•  1  '        -mr      m       1  '  t         i       i»  11        •  haviug  died,  46- 

order  directed  to  them,  to  examme  Mr.  Tomkws  under  the  followmg  cir-  TentpeD  dayi 
cumstances.     He  was  articled  in  October,  1832,  for  five  years,  to  a  person  J;^J^^  .^J^^j^^, 
named  Davis,  in  whose  office  he  was  employed  until  Davis  died  on  the  24th  derk  was  uMigned 
of  July,  1835.     On  the  10th  of  August  following  he  was  assigned  over  X'^ey^towhoin 

the  clerk  made  up 
the  time  at  the 
end  of  the  five  jean  i^Hald,  that  he  might  be  ejuanincd  for  admiaaion  as  an  attorney. 


TOMKINS. 
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Bait  Court,  to  another  attorney,  George^  having  been  engaged  the  interrening  seventeen 
v^/^^        days  in  the  business  of  Davis  in  his  office.     He  served  in  George's  office, 

T^J!^  and  in  that  of  his  agents  in  London,  to  the  end  of  the  five  years,  and  for  more 
than  seventeen  days  beyond  that  time.  The  question  was,  whether  there 
had  been  a  sufficient  service  under  the  articles,  seventeen  days  having  inter- 
vened between  the  death  of  his  first  master,  and  the  time  when  he  was  aa- 
signed  over. 

LiTTLEOAL  £,  J. — You  may  take  the  order  (a). 

Ordered  accordingly. 

(a)  See  Jr  w  Smith,  1  Dow.  &  Ryt.  14  ;  and  ExparU  RmoU,  2  Chit  61. 


Ex  parte  Southern. 

Where  a  penon    jyETERSDORFF,  on  the  Uth  of  November,  moved  for  leave  to  admit  a 

who  had  obtained    X  ,  .  _         ,       _'  .  -- 

the  examiner't  person  as  an  attorney  this  term,  under  the  followmg  circumstances.     He 

ISm^Son  mTmI*  ^^  given  all  the  necessary  notices  previous  to  Easter  term  last  for  his  ad- 
•ttoroeyiaTrinitj  mission  in  Trinity  term.  In  Trinity  term  he  passed  his  examination  and 
pi7to^the*coart  o^^*'*^*^  ^^®  examiners*  certificate.  He  then  made  inquiry  of  an  officer  of 
foradmiMioDiii  the  examiners  when  it  would  be  necessary  to  be  admitted,  and  was  in- 
liTthrthi'^M »t  ^orroed  that  he  might  be  admitted  any  time  before  the  end  of  the  present 
liberty  to  be  ad-  term,  and  accordingly  he  did  not  apply  to  be  admitted  in  Trinity  term.  Sub- 
maa  tern,  the  **  scquently  he  discovered  that  he  could  not  be  admitted  this  term,  his  notices 
Court  refused  having  been  for  admission  in  Trinity  term,  which  rendered  the  present  appli- 
Michaelmas  tera,  cation  neccssary.  It  was  submitted,  that  as  the  mistake  was  owing  to  a  mis- 
butgarehim        construction  by  the  officer  of  the  rule  H.  T.  6  W.  4,  s.  1  (6),  which  ordered 

leave  to  give  ireiih  ,  ^  '  \   /> 

notice*  for  Uie  last  that  the  examtfiers*  certificate  should  be  in  force  to  the  end  of  the  term  foUow- 
terta^^^^^^       ing  the  date  thereof,  the  present  application  might  be  granted. 

LiTTLEOALE,  J. — If  I  wcrc  to  grant  the  application  I  should  be  dispensing 
with  a  rule  of  Court,  which  I  cannot  do.  Application  may  be  made  to  the 
full  Court  on  the  subject,  or  else  I  will  grant  leave  for  the  applicant  to  give 
now  the  necessary  notices  for  his  admission  on  the  last  day  of  Hilary  term  (c). 

Petersdorf  elected  to  give  fresh  notices  accordingly. 

James,  the  same  day,  in  a  similar  case,  made  an  application  for  leave  to 
give  such  notices  for  admission  on  the  last  day  of  Hilary  term,  which  Uttle- 
dale,  J.  granted. 

(6)  1  Hit.  &  Wol.  638.  (c)  See  the  next  case. 

Ex  parte  Hilyard. 

A  person  who  was    T/iMES,  on  the  last  day  but  two  of  the  term,  moved,  on  the  part  of  a  person 

wevenied  by  ill-     a/        ,         '        _      .  «  ,     .  ,     .        ,  n    %      r^  ,        i 

noss  from  being  who  was  desirous  of  bcing  admitted  as  an  attorney  of  the  Court,  that  he 

admitted  as  an 

altorneyMn  Trinity  term,  for  wlilch  he  had  given  notice,  wu  allowed,  In  the  course  of  the  tern,  to  give  notices  for  hisadnshsion 

on  the  last  day  of  Hilary  tern. 
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might  be  allowed  immediately  to  give  the  requisite  notices  for  his  admission  ^ail  Court, 
on  the  last  day  of  next  Hilary  term.     He  bad  given  the  requisite  notices        v^/^ 

in  proper  time,  for  his  admission  last  Trinity  term,  and  bad  been  examined  £<  parte 

for  his  admission  in  that  term,  and  had  obtained  the  examiners'  certificate,  Hilyard. 
but  had  been  prevented  by  illness  from  being  admitted. 

Cur.  adv,  tuU. 

Little  DALE,  J.  the  next  day  said,  that  perhaps  it  was  a  case  in  which 
some  relaxation  of  the  Rule  of  Court  might  be  made,  and  gave  leave  that  the 
notices  should  be  given  as  requested  (a). 

Ordered  accordingly. 

(a)  See  Ex  parU  Thompson,  1  Will.  Wol.  &  Hod.  33,  and  the  previoui  case. 

Ex  parte  Willis. 

W  JDDISONf  on  the  1 7th  of  November,  moved  for  leave  that  an  attorney     wh«re  the  copj 
might  give,  nunc  pro  tunc,  to  the  clerk  of  the  Chief  Justice,  the  copy  of  ofthe«ffid»vUre- 
the  affidavit  required  by  the  6th  Rule  of  H.  T.  6  JVilL  4  (6),  previous  to  his  RJiItf  h!t.  6 
re -admission  on  the  last  day  of  the  present  term.     All  the  notices  had  been  Z*^:?*  **!**?  *V?i!* 

,,.  __'^  /.f/w,.  1  t  •  .  to  the  clerk  of  the 

regularly  given,  and  the  copy  of  the  affidavit  ought  to  have  been  given  chief  Joatice  pre- 
before  the  commencement  of  the  term,  but  had  been  inadvertently  omitted  ][i3s^nof  an 
to  be  done,  and  the  mistake  bad  only  just  been  discovered.  ettorney,  had 

been  inadver- 
tently  omitted, 

LiTTLBDALE,  J. — Two-thirds  of  the  term  has  now  elapsed,  and  the  object  the  couit  allowed 
of  the  rule  is,  that  the  affidavit  may  be  left  with  the  clerk  at  the  com-  ^^^  pro  tunc. 
mencement  of  the  term,  so  that  an  opportunity  may  be  had  of  looking 
into  the  case ;  if  it  is  omitted  to  be  left  as  required,  then  no  opportunity  is 
given.     However,  the  copy  of  the  affidavit  may  be  left  now,  but  the  derk 
must  give  notice  of  it  to  Uie  Chief  Justice  (c). 

Ordered  accordingly. 

(6)  1  Har.  &  Wol.  639.  (c)  See  Ex  paru  Collini,  1  Will.  Wol.  &  Pav.  73. 


Featherson  V.  Whateman. 

J^ALL  opposed  a  motion  to  charge  the  defendant  in  execution,  on  the     Tiie  Court  wiii 
ground  that  tlie  warrant  of  attorney  on  which  the  judgment  had  been  defendantln  eA- 

Obtained  was  usurious.  cution  on  a  jadg- 

raent  ou  a  warrant 
of  attorney  until  a 

Lumley,  contr^  submitted  that  usury  might  be  a  good  ground  for  a  dis-  motion  u  made 
tinct  motion,  but  was  no  ground  for  opposing  the  charging  the  defendant  in  S^^d*gme"i**on 
execution,  the  judgment  being  perfectly  regular.  the  ground  of 


LiTTLEOALE,  J. — It  sccms  to  me  that  this  application  must  be  suspended, 
so  that  Mr.  Ball  may  have  an  opportunity  of  moving  to  set  aside  the  judg- 
ment on  the  ground  of  usury.  Unless  there  appears  cause  for  setting  aside 
the  judgment  on  account  of  usury,  I  think  that  the  plaintiff  is  entitled  to 
charge  the  defendant  in  execution. 


ntury  in  tlie 
traoaaction. 
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Btui  Camrt.         Bofl  tben  wowed  to  set  aside  tbe  jodgmenC,  and  to  haTe  the  warrant  of 
v^>^/        altomej  ddirered  op  to  be  cancelled,  but  it  not  appearing  that  there  was 
TiATUEMMon     osiir^  in  iiie  transaction,  the  nde  was  made  absolnte  to  charge  the  deftendant 
WuAimMA9.    in  execution. 

Rule  absolute. 


HtBB£RST£T  V.  Lofd  LaKGFORD. 

la  M  artkm       ^HIS  was  ao  actioo  on  a  bill  of  exchange  against  the  acceptor.    The  de- 
c^Tof  a  MI  or         daradon  was  delivered  on  the  8th  of  Jane,  at  which  time  the  defendant 
•t'^'^tf*  vbo      was  abroad.    The  defendant's  attorney  obtained  further  time  to  plead,  on 
to  pteod  imwMj,  the  usual  terms  of  pleading  issuably,  &c.     After  an  attempt  to  obtain  still 
h^  ^^^JldT"^  farther  time  to  plead,  the  attorney,  on  the  1st  of  July,  pleaded  non-accept- 
jodgMot  Rco-      ance.     On  the  7th  the  defendant  changed  his  attorney,  and  the  same  day  a 
cTiul  fnTbiiii*  ><i™iD<'D*  ^^  taken  out  to  change  the  plea,  on  the  ground  that  the  defendant 
ifj  a  dufii  pcfwo.  had  been  abroad,  and  was  consequently  unable  to  instruct  his  attorney  what 
defence  to  make.      fFiUiawu^  J.  having  refused  the  aj^lication,  a  subse- 
quent application  was  made  to  PorAr,  J.  and  refused,  and  notice  of  trial 
was  given  for  the  second  sittings  in  this  term^  November  7th.     On  the  4th 
of  November  a  rule  nisi  was  obtained  to  withdraw  the  plea,  and  to  plead 
instead  a  judgment  recovered  against  the  defendant  on  the  same  bill  of 
exchange,  in  an  action  brought  by  another  person. 


E,  V.  ffUliams  shewed  cause  in  the  first  instance. — The  defendant  is  under 
terms  to  plead  issuably ;  be  cannot  therefore  plead  this  plea,  as  it  is  clearly 
a  demurrable  plea,  it  being  no  answer  to  this  action  to  say  that  a  judgment 
has  already  been  obtained  against  the  defendant  by  a  third  party. 

Hoggins,  contrk. — This  plea  is  not  a  demurrable  plea,  but  is  a  good  answer 
to  this  action.  Besides,  even  if  it  is,  a  plea  which  is  open  to  a  general 
demurrer  is  within  the  terms  of  pleading  issuably. 

LiTTLEDALE,  J. — It  scems  to  me  that  this  is  a  plea  which  goes  to  the 
merits  of  the  action,  and  therefore  leave  ought  to  be  given  to  plead  it. 
The  plaintiff  may,  if  he  pleases,  demur  to  the  plea. 

Rule  absolute. 


Sharman  V.  Cook. 

Where  bail  were  ¥¥^  ^'  WATSON,  on  the  9th  of  November,  applied  for  an  attachment 
not  put  in  before  *  against  the  sheriff.     In  August  the  defendant  was  arrested,  and  the 

bringing  i"n  tiit      sheriff  returned  cepi  corpus.    A  judge's  order  under  the  Rule  H.  T.  3  IV.  4  (a) 
body  expired,  bat  f^as  then  obtained  for  the  sheriff  to  brinsr  in  the  body,  which  expired  on  the 

tliorelwd  been        «^  ,        t»   m  •      .         i  .  .  •  i  •  t         i» 

■  render  of  the      oOtb.    Bail  were  put  m,  but  they  were  practismg  attornies^  and  it  was  therefore 

defendant,  end 

no  trial  had  been  (a)  1  Dowl.  P.  C  731. 

loat,  the  Court 

rcfiiMd  to  grant  aa  attachment  against  the  aberiff. 
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a  nullity  (a).     On  the  6th  of  Septemher  the  defendant  was  rendered,  and  an  Bail  Court. 

application  was  made  to  a  judge,  who  ordered  that  hail  might  be  put  in  on  Ws'^^ 

payment  of  costs,  and  without  prejudice  to  the  plaintiff's  proceedings  against  Sharmah 

the  sheriff.     The  order  to  bring  in  the  body  having  been  made  a  Rule  of  Cook. 
Court,  it  was  submitted,  that,  according  to  the  Rule  of  H.  T.  3  WilL  4,  the 
sheriff  was  liable  to  an  attachment. 

LiTTLEDALE,  J. — What  cau  be  the  object  of  an  attachment  ?  If  there  has 
been  a  render,  and  no  trial  has  been  lost,  which  there  cannot  have  been  in 
this  case,  the  sheriff  can  have  the  attachment  set  aside  on  payment  of  costs, 
and  it  will  not  be  ordered  to  stand  as  a  security  (6).  Supposing  he  has  not 
taken  a  bail-bond,  the  attachment  will  still  be  set  aside  on  the  same  terms, 
as  there  has  been  a  render.     I  cannot  therefore  grant  the  attachment  (c). 

Rule  refused. 

(a)  Reg.  Gen,  H.  T.  2  W.  4,  I.  13 ;  1  (c)  See  also  The  King  v.  The  Sheriff  of 
Dowl.  P.  C.  185.  MiddUuT,  2  M.  &  Selw.  562 ;  and  HarrtMon 

(b)  Reg.  Gen.  U.T.2  W.4,y  ,  I  Dowi.  v. ,  1  Tjr.  631. 

P.  C.  199. 

Maynard  V.  Lackington. 

jyE  TERSD ORFF  applied  to  the  Court  for  leave  to  file  a  certificate  of  the     a  rule  for  filing 
award  of  costs,  and  of  the  Master's  taxation  thereon,  under  the  acts  •  c««^fi"te />f 

the  sward  of  costB 

3  &  4  mU.  4,  c.  79  ;  5  &  6  ^lll.  4,  c.  45  ;  and  6  &  7  JVilL  4,  c.  5,  for  com-  aaduxnUoD 
pensating  the  owners  of  slaves  upon  the  abolition  of  slavery.     By  the  10th  Jlj^SlTve'c^m- 
section  of  the  latter  act,  the  commissioners  of  arbitration  were  empowered  penmtion  Art, 
to  award  costs  against  the  party  opposing  a  claim  for  compensation,  and  to  g.  iJ^ },  ^  rule  ' 
give  a  certificate  of  their  award  of  costs,  on  which  certificate  the  costs  were  »^^  ^^^'y* 
to  be  taxed ;  "  and  if  the  person  or  persons  by  whom  such  costs  shall  be 
awarded  to  be  paid,  or  who  shall  be  liable  to  pay  the  same,  shall  neglect  or 
refuse  to  pay  the  amount  so  taxed  as  aforesaid,  it  shall  be  lawful  for  the 
person  or  persons  to  whom  the  same  shall  be  awarded  to  be  paid,  to  file  the 
said  certificate  and  taxation  signed  by  the  Master,  with  an  affidavit  verifying 
the  same,  in  any  of  the  said  Courts ;  and  the  Court  wherein  the  same  shall  be 
filed  is  hereby  authorised,  upon  motion  made  to  the  said  Courts  and  on  being 
satisfied  of  the  truth  of  the  said  affidavit,  to  order  judgment  to  be  entered 
up  for  the  sum  specified  in  such  taxation  for  the  person  or  persons  to  whom 
the  same  shall  be  awarded  to  be  paid."     The  certificate  was  verified  by  affi- 
davit, and  the  only  question  was,  whether  the  rule  should  be  a  rule  absolute 
or  only  a  rule  nisi. 

LiTTLEDALE,  J. — It  must  be  a  rule  nisi  only,  as  the  other  party  may  per- 
haps be  prejudiced  by  tlie  proceeding. 

Rule  nisi  granted. 
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Bail  CourU 


The  Court  can* 
not  compel  a 
person  who  holds 
a  power  of  at- 
torney from  an 
attornej  who  has 
absconded,  to  as- 
sign orer  some 
articles  of  clerk- 
ship, or  to  deliver 
up  a  bond  given 
for  the  payment 
of  the  premiom 
agreed  for,  but  it 
will  order  the  ar- 
ticles to  be  can- 
celled. 


Ex  parte  Woodward. 

nPHIS  was  an  application  on  the  part  of  a  person  who  had  been  articled  to 
an  attorney  who  had  absconded,  and  was  gone  to  America.  A  rule 
nisi  had  been  obtained,  calling  on  the  attorney's  brother,  who  had  been  in 
partnership  with  him,  and  who  held  a  power  of  attorney  to  act  for  him,  to 
shew  cause  why  the  articles  of  clerkship  should  not  be  cancelled,  or  why  he 
should  not  assign  them  over  to  another  attorney,  and  why  he  should  not 
deliver  up  a  bond  which  had  been  given  for  securing  the  payment  of  the 
premium.  The  bond  had  been  left  with  his  papers  in  his  brother's  pos- 
session, who  had  refused  to  deliver  them  up  without  an  authority  from  his 
brother. 

S,  Hughes  moved  to  make  the  rule  absolute  on  an  affidavit  of  service,  no 
cause  being  shewn,  and  submitted  that  the  part  of  the  rule  requiring  the 
attorney's  brother  to  assign  the  articles  should  be  made  absolute,  as  he  held 
the  power  of  attorney  to  act  for  his  brother,  and  also  the  part  requiring  the 
delivery  up  of  the  bond. 

LiTTLEDALE,  J. — The  Court  cannot  compel  the  brother  to  act  merely 
because  he  holds  a  power  of  attorney.  The  Court  has  no  authority  to 
compel  him  to  assign  the  articles  or  to  deliver  up  the  bond.  Only  the  part  of 
the  rule  as  to  cancelling  the  articles  may  be  made  absolute. 

Rule  absolute  accordingly. 


If  a  plaintiff 
gives  notice  for 
trial  at  a  sittings 
in  term,  and  docs 
not  enter  the 
cause  for  trial,  the 
defendant  may 
move  for  jadgo 
mem  as  in  case  of 
a  nonsuit  on  the 
first  day  of  the 
sittings,  befiwe  the 
Court  sits  at  Nisi 
Prius. 


Cope  v.  Levi. 

J^OTICE  of  trial  was  given  in  this  case  for  the  first  sittings  in  the  term. 

On  the  day  of  the  first  sittings,  before  the  Court  sat  at  Nisi  Prius,  the 

cause  not  having  been  entered  for  trial,  and  the  notice  of  trial  not  having  been 

countermanded,  a  rule  nisi  was  obtained  for  judgment  as  in  case  of  a  nonsuit. 

Gunningf  on  a  subsequent  day,  shewed  cause  against  the  rule,  and  con- 
tended that  the  rule  had  been  moved  too  early,  the  default  in  not  proceeding 
to  trial  not  having  occurred  when  the  rule  was  moved.  He  also  contended, 
that  from  what  appeared  on  the  affidavit  in  opposition  to  the  rule,  the  rule 
ought  to  be  discharged  without  giving  a  peremptory  undertaking. 

HogginSf  contra. 

LiTTLEDALE,  J. — I  think  that  there  was  a  sufficient  default  at  the  time 
this  rule  was  moved  for ;  but  as  the  affidavits  shew  a  sufficient  cause  for  not 
proceeding  to  trial,  and  for  not  giving  a  peremptory  undertaking,  the  rule 
must  be  discharged  generally. 

Rule  discharged. 


MICHAELMAS  TERM,  1837.  575 

J3at/  Court, 

In  the  matter  of  Turner.  ^-^^^^ 

pETERSDORFF  moved  for  a  rule  for  an  attachment  for  disobedience  to     An  attachment 
a  rule  of  Court,  on  an  affidavit  in  which  the  «*  rule"  was  throughout  ""dSobadiTi^** 
called  the  *'  order"  of  the  Court.     The  mistake  was  owing  to  the  circum-  to  a  rale  or  court 
stance  of  a  judge  having  made  an  order  which  was  subsequently  made  a  niungitan^^' 
rule  of  Court,  and  it  was  for  disobedience  to  that  rule  the  attachment  was  "  order"  of 
sought  for.  °^ 

LiTTLEDALE,  J. — I  cannot  grant  the  rule  on  that  affidavit ;  if  I  were  to 
do  so,  it  might  lead  to  ^reat  confusion  in  the  practice  in  such  cases.  It  is 
far  better  that  a  fresh  affidavit  should  be  sworn. 

Rule  refused. 


Robinson  v.  Hawkins. 

^HIS  was  a  rule  to  set  aside  the  proceedings  in  an  action  on  a  bail-bond     i*  ^«  i^oie 

for  irregularity.     On  the  20th  of  October  the  original  defendant  was  ^^  u  wiTi^ded 
arrested ;  bail  above  were  put  in  on  the  dOth ;  on  the  31st  the  plaintiff  took  ^y  '***  Unifor- 
an  Assignment  of  the  bail-bond,  and  the  same  day  commenced  proceedings  Act^udthm! 
on  it.     There  was  no  indorsement  on  the  process  against  the  bail  of  the  debt  ^^  *  pWnuif 

and  costs.  bond  in  suit  in* 

mediately  on  the 
expiration  of  the 

fF.  H,  Watson  shewed  cause. — This  rule  was  moved  on  the  ground,  that  time  for  putung 
as  the  arrest  was  on  the  20th  of  October,  the  27th  was  therefore  the  last  '"iTin'i^ction 
day  for  putting  in  bail,  and  that  by  the  Rule  of  H.  T.  2  WilL  4,  I.  24(a),  it  on  a  bail-bond  it 
is  required  that  "  no  bail-bond  taken  in  London  or  Middlesex  shall  be  put  i^doraron*the'* 
in  suit  until  after  the  expiration  of  four  days,  nor,  if  taken  elsewhere^  till  proceuthe 
after  the  expiration  of  eight  days,  exclusive  from  the  appearance  day  of  the  dTbt^ud^cosu. 
process."     Even  however  supposing  that  these  proceedings  were  commenced 
within  the  four  days  mentioned  in  that  rule,  still  that  rule  is  superseded  by 
the  Uniformity  of  Process  Act,  2  &  3  IViU.  4,  c.  39.    That  rule  was  made 
for  the  purpose  of  assimilating  the  practice  in  the  different  Courts,  but  the 
Uniformity  of  Process  Act  entirely  alters  the  practice.    The  warning  at  the 
back  of  the  capias  says,  that  **  if  a  defendant,  having  given  bail  on  the  arrest, 
shall  omit  to  put  in  special  bail  as  required,  the  plaintiff  may  proceed  against 
the  sheriff  or  on  the  bail-bond."     In  Mr.  Tid<rs  last  work  on  Practice  (6) 
that  rule  is  mentioned  as  being  no  longer  in  force,  being  superseded  by  the 
Uniformity  of  Process  Act.     The  case  oiHUlary  v.  R<mU8{c)  is  an  express 
decision  to  this  effect.     Another  objection  is,  that  there  is  no  indorsement 
on  the  summons  against  the  bail  of  the  amount  of  the  debt  and  costs,  ac- 
cording to  the  Rules  of  H.  T.  2  Will  4,  II  (rf),  and  M.  T.  3  WilL  4,  s.  5  (<?), 
but  the  cases  of  Rowland  v.  Dakeyne  (/),  and  Smart  v.  Lovick  (g),  decide  that 
to  be  unnecessary  in  an  action  on  a  bail-bond. — \_Littledale,  J. — How  can  it 

(a)  1  Dowl.  P.  C.  186.  (d)  1  Dowl.  P.  C.  198. 

(6)  New  Practice,  p.  166.  («)  1  Dowl.  P.  C.  471. 

(c)  6  B.  &  Adol.  460  ;  2  Dowl.  P.  C.  (/)  2  Dowl.  P.  C.  832. 

201 ;  and  see  Alston  v.  Underhill,  2  Dowl.  (g)  3  Dowl.  P.  C.  34. 
P.  C.  26  ;  3  Tyr.  427  j  1  Cr.  fie  Mees.  492. 
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Bail  CourU 
Robinson 

9. 

Hawkini* 


be  necessary  to  indorse  that  ?  In  an  action  on  a  bail-bond,  it  nrnst  be  either 
on  the  amount  of  the  bail-bond  being  paid,  or  on  terms,  that  the  proceedings 
may  be  stayed.] 

Swann,  contra. — The  warning  at  the  back  of  the  capias  must  mean  that 
the  plaintiff  shall  proceed  according  to  the  practice  of  the  Courts,  that  is, 
according  to  the  Rule  of  H.  T.  2  Will.  4.  The  object  of  that  rule  was  to 
put  the  bail  in  the  same  situation  as  the  sheriff,  as  the  sheriff  bad  four  days 
to  put  in  bail  after  the  return  of  the  writ,  and  it  seemed  inconsistent  that  the 
bail  should  be  put  in  a  worse  situation  than  the  sheriff.  It  is  submitted  that 
the  meaning  of  the  warning  on  the  capias  is,  that  the  plaintiff  may  proceed 
til  such  manner  as  by  the  practice  of  the  Court  he  was  then  allowed ;  and  that 
as  the  bail-bond  was  put  in  suit  before  the  four  days  exclusive  from  the 
appearance  day  of  the  process  had  elapsed,  during  which  time  bail  above 
were  put  in,  this  rule  must  be  absolute  on  that  ground.  In  the  case  of  Hillary 
V.  RffwUi  the  attention  of  the  Court  was  not  sufficiently  called  to  the  terras 
of  the  warning.  It  is  also  submitted,  that  the  other  point  is  a  good  ground 
for  making  this  rule  absolute. 

LiTTLEOALE,  J. — The  judgment  of  the  Court  in  Hillary  v.  RowUs  is 
decisive  on  the  first  point,  that  the  Rule  H.  T.  ft  Will.  4,  I.  24,  is  super- 
seded by  the  Uniformity  of  Process  Act.  I  am  also  clear  on  the  other 
point,  that  it  is  not  necessary  to  make  the  indorsement  on  the  summons 
against  the  bail.  The  bail  must  either  pay  the  penalty  of  the  bond  or  else 
take  such  terms  as  the  Court  think  proper  to  allow.  The  rule  must  there- 
fore be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


Walton  v.  Machin. 


The  plaintiff 
haviog  arrested 
the  defendiDt  for 
the  amoant  of  a 
bill  of  exchange, 
given  for  goods 
bought  by  the 
defendant  of  the 
plaintiff  bat  not 
delivered,  the 
Court  refused  to 
order  the  plaintiff 
either  to  deliver 
Uie  goods  or  to 
sell  them  and 
apply  the  pro> 
ceeds  in  payment 
of  the  bill. 


nPHE  defendant  bought  three  pipes  of  wine  of  the  plaintiff,  and  gave  his 
acceptance  for  the  amount,  but  the  plaintiff  retained  the  wine.  The 
bill  was  not  paid  when  due,  and  the  plaintiff  arrested  the  defendant  for  the 
amount.  The  plaintiff  had  since  been  applied  to  either  to  deliver  the  wine, 
or  else  to  sell  it,  and  hold  the  proceeds  towards  payment  of  the  bill,  but  had 
refused. 

R.  V.  Richards  now  applied  to  the  Court  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  wine  should  not  be  sold,  and  the  proceeds  received 
by  the  plaintiff  in  part  discharge  of  the  debt.  It  was  submitted,  that  although 
the  plaintiff  might  be  entitled  to  retain  the  wine  on  the  bill  being  dishonoured, 
yet  that  it  was  hard  on  the  defendant  that  the  plaintiff  would  neither  sell  it 
himself  nor  give  it  up,  so  as  to  enable  the  defendant  to  sell  it. 

LiTTLEDALE,  J. — If  I  wcrc  to  grant  this  rule  I  should  be  introducing  quite 
a  new  practice.  The  defendant  must  pay  the  bill  and  then  bring  his  action 
for  the  wine. 

Rule  refused. 
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Bail  Court, 


Ex  parte  Todd. 

AN  award  having  been  made  concerning  some  matters  in  dispute  between     Thr  Coart  win 
two  persons,  which  had  been  referred  by  a  deed  of  reference,  a  rule  was  s««»t  »raie  nisi 

-.-*,,_,,.  _  /.i.  1  iii/>  ****'y»  'or  the  at- 

obtamed  m   1  rmity  term  for  one  of  the  parties  to  produce  the  deed  of  tpsung  witness  to 
reference,  in  order  that  it  might  be  made  a  Rule  of  Court,  according  to  one  "'|Sf/"^jf„*lj*J^' 
of  its  provisions.     It  was  produced  accordingly  on  the  17th  of  November,  ofasttbmissiooio 
when  it  was  found  that  Stevenson,  an  attorney  hving  at  Darlington,  in  the  '[dlTthat  it  m»y 
county  of  Durham,  was  the  attesting  witness  to  the  execution.  be  made  a  Rule  of 

t  Court,  though  the 

witness's  name 

J.  Addison^  on  Saturday  the  18th  November,  moved  for  a  rule  calling  on  was  only  disco- 
SCrcenson  to  shew  cause  peremptorily  on  Monday  the  20th  why  he  should  before,  and  *^ 
not  make  an  affidavit  of  the  execution,  in  order  that  the  deed  might  be  made  ^^o»8i>  the  term 
a  Rule  of  Court. — It  is  necessary  that  this  affidavit  should  be  made,  as  it  is  pired  in  which 
required  by  the  statute  9  &  JO  IFilL  3,  c.  15,  that  an  affidavit  of  one  of  the  the  party  apply. 

.  ,         ing  was  bound  to 

Witnesses  to  the  execution  should  be  produced  on  the  deed  of  reference  being  move  to  set  aside 

made  a  Rule  of  Court.     As  the  object  of  making  the  deed  of  reference  a  ^^  •''■^* 

Rule  of  Court  is  to  be  enabled  to  make  a  motion  to  set  aside  the  award,  and 

as  that  motion  cannot  be  made  later  than  Friday,  November  24th,  which  is 

the  last  day  but  one  of  term,  it  is  submitted  that  there  would  not  be  time 

to  get  the  necessary  affidavit  except  by  granting  this  peremptory  rule.    The 

deed  of  reference  having  only  been  produced  the  day  before,  this  motion 

could  not  be  made  earlier,  and  the  Court  will  therefore  grant  this  rule  from 

the  necessity  of  the  case  ;  Clarke  v.  Elwick  (a). 

LiTTLEDALE,  J. — How  Can  I  grant  a  rule  on  a  person  at  Darlington  to 
shew  cause  on  Monday  ?  He  mi^ht  become  liable  to  an  attachment  when 
he  had  not  been  served  with  the  rule.  If  I  grant  a  rule,  and  it  is  made 
absolute  on  Monday,  and  is  then  sent  down  to  Darlington,  it  will  get  there 
on  Wednesday,  and  the  affidavit  may  be  returned  by  Friday,  but  then  if  the 
attorney  should  not  be  at  home,  that  could  not  be  done.  All  I  can  do  is  to 
grant  an  ordinary  rule  nisi,  calling  on  the  attorney  to  shew  cause  why  he 
should  not  make  the  affidavit ;  and  even  then  I  doubt  whether  it  can  be  made 
absolute  on  Thursday  (6). 

Rule  nisi  accordingly. 

(a)  1  Strange,  1.  In  Re  Perring  and  Keymer,  3  Dowl.  P.  C. 

(6)  See  Reynolds  v.  Askew,  anU,  366 ;  and      98. 


The  Queen  v.  The  Earl  of  Dunraven. 

npHIS  was  an  indictment  for  a  nuisance  to  a  highway,  by  building  on  part     *•  The  court 

X^,         __-._,  /ill  t  !•  will  dischaixe  aa 

of  It.    The  mdictment  was  preferred  by  a  person  to  whom  the  nuisance  indictment  for  a 
was  a  great  injury,  as  it  prevented  free  access  to  his  premises.     The  indict-  "«>«•»»««  t>J 
ment  was  removed  into  the  Court  of  King's  Bench  by  the  prosecutor^  and  ingonpartofa 
judgment  was  suffered  by  default.  me^rncTin^i 

fine  when  the 
nuisance  liii  been  removed,  if  it  appears  that  the  public  has  not  tuffered  nnj  real  iaconTenienee. 
fi.  A  rule  for  that  purpose  cannot  be  absolute  in  the  first  instance. 
VOL.  III.  P  P 
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BaU  Court,  Butt  moved  for  a  rule  that  a  fine  of  6$.  Sd.  should  be  imposed  on  the  de- 
v^><^i/  fendant,  and  that  thereupon  the  indictment  should  be  discharged.  He  moved 
The  Queen  on  an  affidavit,  verifying  a  certificate  of  two  magistrates,  of  the  nuisance 
The  Earl  of  lut^ing  been  removed,  similar  to  the  certificate  of  a  road  having  been  put 
VvvKAVEH,  into  complete  repair,  and  submitted  that  the  rule  might  be  absolute  in  the 
first  instance. 

LiTTLEDALE,  J. — It  must  be  a  rule  nisi  only. 

It  appeared  firom  the  affidavits  in  opposition  to  the  rule,  that  a  new  street 
had  been  opened  in  the  town  of  BridgeE-nd,  Glamorganshire,  and  that  the 
nuisance  was  a  building  that  had  been  erected  on  a  part  of  the  old  street.  It 
did  not  appear  that  the  public  had  suffered  any  real  inconvenience  from  the 
building,  it  being  more  in  the  nature  of  a  private  injury  to  the  prosecutor. 

E.  V.  WUUanu  shewed  cause. — It  is  competent  to  the  Court  to  inflict  a 
substantial  fine  on  the  defendant,  and  it  is  submitted  that  in  this  case  the 
Court  will  do  so,  as  it  is  not  like  the  case  of  non-repair  of  a  highway.  If  a 
substantial  fine  is  imposed  the  prosecutor  will  then  be  able  to  petition  the 
crown  for  part  of  the  fine  to  reimburse  him  the  costs. 

Butt,  contra.-*The  Court  will  discharge  this  indictment,  on  a  nominal 
fine,  in  the  same  way  that  they  would  an  indictment  for  non-repair  of 
a  road.— .[LtV/Mflie,  J. — I  think  that  this  is  not  like  the  common  case 
of  non-repair  of  a  highway,  it  does  not  stand  on  the  same  principle.] — It  is 
submitted  that  the  Court  will  act  in  the  same  way  on  an  indictment  for 
any  nuisance. — [Mr.  Robmson^  of  the  Crown  Office,  intimated  such  not  to 
be  the  practice.] — It  does  not  appear  firom  the  affidavits  on  the  other  side 
that  there  has,  in  fiict,  been  any  real  nuisance  to  the  public,  and  the  Court 
will  therefore  impose  a  nominal  fine  only.  The  case  made  out  is,  that  there 
has  been  a  private  injury,  for  which  an  action  will  lie,  and  an  attempt  is  now 
made  to  obtain  damages  for  that  injury  by  means  of  this  indictment.  The 
Court  has  no  authority  to  award  costs  directly  to  the  prosecutor,  and  it  will 
not  do  that  indirectly  which  it  has  not  the  power  to  do  directly.  Besides, 
there  is  no  affidavit  as  to  the  amount  of  costs  which  the  prosecutor  has  been 
actually  put  to. 

LiTTLEDALE,  J. — From  what  appears  on  the  affidavits  it  seems  to  me  that 
merely  a  nominal  fine  must  be  imposed,  as  the  public  has  not  suffered  any 
real  inconvenience.  A  new  street  has  been  opened,  and  the  old  one  in  which 
the  nuisance  has  been  committed  still  remains  until  it  is  stopped  up.  In  a 
case  of  a  nuisance  at  Derby,  by  boiling  bones,  a  fine  was  imposed  by  this 
Court  of  dOO/.  I  do  not  know  what  were  the  particular  drcumstances  of 
that  case,  but  that  sentence  has  been  since  questioned  by  the  Court. 
However,  that  case  is  not  applicable  to  the  present,  where  there  seems  to 
have  been  a  private  injury,  which  was  the  subject  of  an  action. 

Rule  absolute  accordingly. 
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TouLMiN  V.  Edwards. 

ON  the  15th  of  Auffust  last,  a  writ  of  fieri  facias  in  this  action  was  lodired     ?•  ?!^*  ^"* 
at  the  Shena*s  Office.    On  the  16th  the  sheriffs  officer  seized  some  tioaontheuth 
goods,  supposing  them  to  be  the  defendant's.     On  the  same  day  notice  was  ^Um^o? cildm  * 
given  to  the  officer,  by  an  attorney,  that  the  goods  were  the  property  of  wu  given  the  next 
some  trustees  of  the  defendant  and  his  wife,  under  a  marriage  settlement,  notketrd^tm*^ 
On  the  dOth  of  October,  another  notice  of  claim  was  given  by  the  same  at-  «•>  gwra  on  the 
torney,  on  behalf  of  a  person  named  JDWmar,  who  claimed  as  assignee  of  u?i*],^S^anither 
Baker t  a  previous  husband  of  the  defendant's  wife,  and  who  was  still  living.  p^noa^^HiU, 
Term  began  on  the  2d  of  November,  and  on  the  9th  a  rule  was  obtained  by  tion  voth«cmitt 
the  sheriflT,  under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  5S,  s.  6,  the  affi-  *>7  the  .he nff. 
davit  on  which  the  rule  was  granted  having  been  sworn  the  day  before,  pleader  Act"wu 
The  facts  of  the  case  were,  that,  in  18i4,  the  woman  was  privately  married  S^'^S^i"!**" 
to  Baker,  from  whom  she  was  almost  immediately  separated,  and  whom  she  u  the  second 
had  seen  nothing  more  of  until  latterly.     In  1 8 1 9,  she  was  married  to  a  second  t«*^f  w'*  wuiw 
person,  who  died  and  left  her  the  goods  in  question,  and,  in  1834,  she  was  » nature  uiu  the 
a  third  time  married  to  the  defendant.     On  the  last  marriage  the  settlement  SlHdto "ne time 
was  made  by  which  the  goods  were  vested  in  the  trustees,  on  whose  behalf  ^  inquire  into  the 
the  first  notice  of  claim  was  given.  The  woman  had  been  indicted  for  bigamy     s."  &!^°«^at 
at  the  last  October  sessions,  was  found  guilty,  and  sentenced  to  some  nominal  ^'  ^*  **^^ 

.  ,  ,  o        ^  uoUce  of  claim 

pumshment  had  not  been 

given,  the  tpplica- 

CottUng,  on  behalf  of  the  execution  creditor. — ^This  application  is  too  late ;  b^Vmade  witi^ra 
the  application  ought  to  have  been  made  within  the  four  first  days  of  term.  Jj*!^^"^*  ^^* 
In  Cook  V.  ^^£11  (a)  a  delay  of  nine  days,  and  Ridgway  v.  FiBher{b)  a  delay  of 
eight  days  was  held  sufficient  to  prevent  the  Court  granting  this  relief  to  the 
sheriff.  In  this  case  the  first  notice  was  given  on  the  16th  of  August,  and 
therefore  the  application  ought  to  have  been  made  within  the  four  first  days 
of  term,  as  mentioned  by  Aldtrton^  B.,  in  the  case  of  Beak  v.  Overton  (p). 

Kelly  appeared  for  the  claimant,  Delmar, 

Kennedy t  for  the  sheriff. — ^There  has  been  no  negligence  on  the  part  of  the 
sheriff.  If  the  case  had  depended  entirely  on  the  first  claim  that  was  made 
on  the  16th  of  August,  it  might  have  been  similar  to  the  cases  cited.  Here, 
however,  a  second  notice  of  daim  was  given  on  the  30th  of  October,  by  the 
same  attorney,  on  behalf  of  a  person  who  claimed  under  a  former  husband, 
who  was  still  living,  and  the  circumstances  were  so  peculiar  that  the  sheriff 
was  warranted  in  making  inquiry  into  those  circumstances  previous  to 
applying  to  the  Court.  It  is  submitted  that  the  sheriff  is  bound  to  make 
some  inquiries  as  to  the  nature  of  the  claim  before  he  applies  to  the  Court, 
as  it  may  turn  out  to  be  a  perfectly  unfounded  claim.  In  Cooke  v.  JUen  the 
application  was  made  so  late  in  the  term  that  it  was  impossible  to  make  the 
rule  absolute  in  that  same  term.  In  Beale  v.  Overton^  a  whole  term  had  been 

(a)  2  Dowl.  P.  C.  1 1  ;  1  Cr.  &  Meet.  542 ;  (e)  1  Mor.  &  Hurl.  172 ;  5  Dowl.  P.  C. 

3  Tyr.  586.  699. 

(ft)  1  Har.  &  Wol.  189  ;  3  Dowl.  P.  C.  567. 

F  P  2 
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TOVLMIM 
EOWAHSS. 


suffered  to  elapse  before  the  application  was  made,  and  what  Aldenm^  B., 
there  says  is  extra-judicial,  and  is,  moreover,  merely  a  recommendation. 

LiTTLEDALE^  J. — It  appears  to  me  that  I  cannot  in  this  case  prevent  the 
sheriff  having  the  benefit  of  the  act.  On  the  16th  of  August  the  first  notice 
of  claim  to  the  goods  was  given,  and  if  there  had  been  no  other  notice  I 
should  have  thought  the  sheriff  too  late  in  his  application  to  the  Court.  I 
should  then  have  thought  with  my  brother  Aldenon,  that  the  application  ought 
to  have  been  made  within  the  four  first  days  of  the  term.  However,  afterwards, 
on  the  30th  of  October,  a  second  notice  of  claim  was  given ;  and  although  the 
claim  arose  out  of  the  same  circumstances,  yet  it  was  of  so  peculiar  a  nature 
that  I  think  the  sheriff  ought  to  be  allowed  some  time  to  inquire  into  the 
history  of  the  circumstances.  The  affidavit  on  which  the  rule  was  granted  was 
sworn  on  the  8th,  and  the  application  was  made  on  the  9th»  which,  under  the 
circumstances,  I  think  is  not  too  late.  In  Cooke  v.  AUtn  and  Ridgway  ▼.  Fuhtr 
the  applications  were,  under  these  circumstances,  certainly  held  too  late;  and 
Beale  v.  Overton  decided  that  a  whole  term  must  not  be  allowed  to  elapse 
before  the  application  is  made ;  but  in  this  case,  considering  the  peculiar 
nature  of  the  second  daim,  I  think  the  application  was  not  too  late. 

An  issue  was  then  directed  between'the  parties. 


remove  an  indictp 
meat  for  forcible 
entry  aud  detainer 
iromthe 


The  Queen  t;.  Thomas  and  others. 

Certiorari  grantad    -rf  HALL  moved,  On  the  part  of  the  prosecutor,  for  a  certiorari  to 

to  a  proaectttor  to   JLJL  •  '  m.  r  * 

remove  an  indictment  for  forcible  entry  and  detainer  on  the  stat.  15 
Kkk,  2,  c.  2,  from  the  sessions  for  the  West  Riding  of  Yorkshire.  The  diffi- 
cult points  of  law  which  were  likely  to  arise  on  the  trial  were  not  mentioned  in 
the  affidavit  on  which  he  moved.  It  was  submitted  that  the  case  of  Tkt 
King  V.  Jawl{a)  was  not  an  authority  against  this  application,  as  in  that  case 
the  motion  was  made  on  the  part  of  the  defendant,  while  here  it  was  made  by 
the  prosecutor ;  in  that  case  also  it  was  an  indictment  for  a  nuisance  to  s 
road,  where  the  question  was  merely  as  to  whether  the  place  was  a  highway 
or  not,  while  this  was  an  indictment  of  a  very  different  nature,  in  which  it 
was  evident  that  difficult  points  might  arise.  The  affidavit  stated  that  it 
would  be  necessary  to  have  a  special  jury,  and  that  the  magistrates  before 
whom  the  defendants  were  bound  over  suggested  the  removal  of  the  indict- 
ment into  this  Court. 


LiTTLEDALE,  J. — I  sec  no  difference  between  this  case  and  the  one  cited, 
on  the  ground  that  this  is  moved  by  the  prosecutor,  while  that  was  by  the 
defendant ;  I  think,  however,  that  altogether  enough  is  shewn  to  allow  the 
certiorari  to  issue  (6). 

Rule  granted. 


(a)  2  Har.  &  Wol.  376;  6  Ad.  &  EI. 
99;  1  Nef.&Per.28. 


(b)  See  (he  tUtute  5  &  6  WiU,  4,  c  33. 

8.1. 
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BODDINGTON  V.  WoODLEY. 

QN  the  7th  of  August  the  defendant  was  arrested  on  a  capias,  which  stated     f*  ^^  «»  •iTii* 
the  action  to  be  *'  on  promises."    The  following  was  the  affidavit  of  coart,  to  review 

debt.  IhadecWonof* 

jodgt  M  to  ft 

"  Joieph  Payne  Street,  of  &c.,  makes  oath  and  says,  that  by  a  certain  in*  natter  of  irrega. 
denture,  bearing  date  the  16th  day  of  October,  1822,  and  made  between  ijjj^^;^^? 
JViiHam  WoodUy  of  the  one  part,  and  Samuel  Boddington  and  George  Adams  objecdona  which 
JDovM,  since  deceased,  of  the  other  part,  the  said  fT.  ^.  did  grant  &c.  unto  bXre'^e"jddge, 
the  said  S.  B.  and  G.  A.  D.  and  their  heirs  &c.,  a  certain  plantation  &c.  in  «!»»••»  he  i»  .uii 
the  said  indenture  mentioned,  with  their  and  every  of  their  appurtenances,  to  rbie'thnefor  °* 
have  and  to  hold  the  same  unto  and  to  the  use  of  the  said  S.  B.  and  G.  A.  D.  '^•^^  theeppti- 
their  heirs  &c.,  subject  to  certain  charges  and  incumbrances  in  the  said  in«     s.  if  acapiaa 
denture  also  mentioned  or  referred  to,  and  subject  also  to  a  certain  proviso,  11^2^^  be**^oa 
that  if  the  said  fV,  fF.,  his  heirs  &c.,  did  and  should,  within  six  calendar  promisee,"  but  the 
months  after  demand,  well  and  truly  pay  or  cause  to  be  paid  to  the  said  S.  B.  ^S^Hl^^d^ 
and  G.  A.D»,  their  heirs  &c.,  at  the  south  gate  of  the  Royal  Exchange,  in  cientioa  mote  be 
London,  as  well  the  sum  of  6569/.  3s.  9d.  of  lawful  money  of  Great  Briuin  c!Jll1!i^l1jb^^<te. 
current  in  England,  thereinbefore  mentioned  to  be  due  and  owing  to  the  said  feadentbentiUed 
Sm  B.  and  G,  A.  D.,  as  also  all  and  singular  such  further  and  other  sums  and  ud  he  it  oc?to' 
sum  of  money  as  then  were  or  was,  or  should  or  might  at  any  time  or  times  *»•  ««p«»«<i  *«> 
thereafter  be  or  become  due  and  owing  from  or  by  him  the  said  W.  W,,  or  ^ui  tiie  dMimn/ 
his  executors,  administrators  or  assigns,  to  the  said  S.  B.  and  6r,  A.  D.^  or  J^^*J,fjj|*^"h^' 
either  of  them,  their  executors  fire,  or  which  should  be  by  them,  or  either  of  hu  not  beeo 
them,  paid  or  advanced  by  the  order  or  to  or  for  the  use  or  on  account  of  the  StalSl^to  Uit**^ 
said  fV,  fF.f  his  executors  &c.,  in  any  manner  or  on  any  account  whatsoever,  Conrt. 
together  with  interest  at  and  after  the  rate  of  5/.  for  every  100/.  of  lawful  nenttS  l^^ljul!. 
money  of  Great  Britain  current  in  England,  by  the  year,  upon  or  for  or  in  thetpeymeotof 
respect  as  well  of  the  said  sum  of  6569/.  Ss.  Sd.  as  of  all  and  every  or  any  other  may  be  i"*  '^^ 


of  the  principal  sum  and  sums  of  money  which  was  and  were,  or  was  and  were  within  four  dajt 
intended  to  be  thereby  secured,  such  interest  to  be  computed  on  the  said  sum  uoa"  thereof, 
of  6569/.  Ss.  3d.  from  the  first  day  of  May  then  last  past,  and  upon  such  JjJ^j,**^!^" 
other  sum  or  sums  as  was  or  were  then  due  or  should  be  and  become  there-  gron'nd  for  die. 
after  due  and  owing,  or  should  be  thereafter  paid  and  advanced,  to  be  com-  JeSJdlSitMtof 
puted  from  the  time  or  respective  times  of  advancing  and  paying  the  same  cwtody.  but  mnj 
respectively,  and  that  without  any  deduction  or  abatement  whatsoever  out  of  ***4*'^**,fti.^it 
the  said  principal  and  other  monies,  or  the  interest  thereof,  or  of  any  part  ofdebtformoarj 
thereof  respectively,  for  or  in  respect  of  any  present  or  future  taxes,  charges,  JJ;  defendimir  ^ 
assessments,  or  impositions  whaUoever ;  and  if  the  said  JF.  fF.,  his  heirs  ficc,  accordiug  to  the 

terms  of  adced, 
which  was  set 
oat,  but  not  staUng  that  it  was  <*  at  hit  request,**— &#W  good. 

5.  An  affidavit  of  debt  for  work  done, «  as  the  agrnt  of  the  defendant  and  on  hb  retainer,"  is  tnfficient, 
though  it  does  not  sUto  it  to  have  been  done  **  at  bis  request." 

6.  An  affidavit  of  debt  set  out  an  indenture  of  mortgage  to  secure  a  sum  due,  as  well  ae  to  secure  future 
advances,  and  averted  that  a  sum  was  afterwards  due  to  the  plaintiff  for  &c.,  but  without  stating  that  it  was 
due  "  from  the  defendant,"  or  timt  tiie  money  was  become  due  in  pnnnanice  of  the  deed^^HeW,  that  ac. 
cording  to  the  terms  of  the  indenture  the  affidavit  was  sufficient. 

7.  The  indenture  being  also  to  secure  interrat  on  the  whole  amount  doe,  the  affidavit  averred  that  part 
of  the  sum  due  was  for  iuurest  computed  from  &c.— HWi,  that  the  affidavit  was  good  in  this  respect. 

8.  An  argumentative  conclusion  to  the  affidavit^"  and  so  the  deponent  says  that  the  defendant  is  jvsUy 
and  truly  indebted,"  is  hnmaterial,  if  there  to  a  previons  good  averment  of  the  debt. 
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WOODLEY. 


did  and  should  likewise  well  and  truly  pay  and  cause  and  procure  to  be  paid 
unto  the  said  S,  B.  and  G.  A,  Z).,  their  executors  &c.,  all  such  costs,  charges  aod 
expenses,  both  at  law  and  in  equity,  and  for  commission,  factuage,  exchange, 
re- exchange,  remittances  of  money,  or  otherwise,  as  should  or  might  become 
due  and  payable^  be  incurred  or  expended  or  sustained  by  the  said  S,  B. 
and  G.  J.  /).,  or  either  of  them,  their  executors  &c.,  in  or  about  the  re- 
covering and  compelling  and  obtaining  and  receiving  payment  of  all  the  said 
principal  and  other  monies,  and  interest  thereby  secured  or  intended  so  to 
be,  and  every  part  thereof,  then  and  in  such  case — [covenant  for  S.  B,  and 
G.  A,  Z).  to  re-convey  the  property].  And  the  said  IF,  IF.  for  himself  and  his 
heirs  &c.  did  by  the  said  indenture  covenant,  promise,  gprant,  and  agree,  to 
and  with  the  said  S,  B.  and  G.  A.  Z).,  their  heirs  &c.,  that  the  said  tV,  W,^ 
his  heirs  &c.,  should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  S.  B,  and  G,  A.  D.,  their  executors  &c.,  as  well  the  said  sum  of 
6569/.  d«.  Zd.  as  also  all  and  every  other  the  principal  sum  and  sums  of 
money,  interests,  costs,  charges  and  expenses  thereinbefore  mentioned,  and 
intended  to  be  thereby  secured  in  manner  and  form  thereinbefore  mentioned 
and  appointed  for  payment  thereof,  according  to  the  true  intent  and  meaning 
of  the  said  indenture,  as  by  reference  to  the  said  indenture  will  more  fully 
appear.  And  this  depqnent  further  says,  that  on  the  13th  day  of  January, 
in  the  year  of  our  Lord  1837,  the  said  G.  A,  /).  being  then  deceased^  there 
was  and  still  is  due  to  the  said  S,  B.  the  sum  of  9000/.  and  upwards,  for 
monies,  after  the  date  of  the  said  indenture^  paid  and  advanced  by  the  said 
S,  B,  and  G.  A,  D.  in  his  life-time,  for  the  use  and  on  the  account  of  the 
said  IV,  W, ;  and  for  work  done  by  the  said  5.  B.  and  G,  A,  D.  in  his  life-time, 
and  afVer  the  date  of  the  said  indenture,  as  the  agents  of  and  for  the  said 
W,  W.^  and  on  his  retainer ;  and  for  commission  and  reward  due  and  of  right 
payable  from  the  said  W,  fV.  to  the  said  S,  B.  and  G.  A.  D,  in  his  life-time, 
in  respect  thereof;  and  for  interest  upon  the  said  monies  so  as  aforesaid  paid 
and  advanced  by  and  due  to  the  said  S,  B,  and  G,  A,  D,  in  his  life-time,  such 
interest  on  the  said  monies  so  as  aforesaid  paid  and  advanced  being  com- 
puted from  the  respective  times  of  such  monies  being  advanced  and  paid  by 
the  said  S.  B.  and  G.  A,  D.  as  aforesaid.  And  this  deponent  further  says, 
that  on  the  said  ll^th  day  of  January,  1837,  the  said  S.  B,  demanded  of  the 
said  W,  W.  payment  of  all  sums  and  sum  of  money  due  and  owing  from  him 
to  or  on  account  of  the  said  S,  B.  and  G.  A.  D.,  but  the  said  W,  W,  has  not 
paid  the  said  sum  of  9000/.  or  any  part  thereof,  and  so  this  deponent  says 
that  the  said  W,  W,  now  is  justly  and  truly  indebted  to  the  said  S,  B,  upon 
the  said  covenant  in  the  said  sum  of  9000/.  of  lawful  British  money." 

On  the  10th  of  August  a  summons  was  heard  before  fVUlianu^  J.,  at 
chambers,  for  discharging  the  defendant  out  of  custody  for  irregularity.  The 
irregularities  then  urged  were,  first,  that  it  was  indorsed  on  the  writ  of  capias, 
that  the  payment  of  the  debt  and  costs  might  be  made  within  four  days  after 
the  "  execution"  instead  of  after  the  "  service :"  secondly,  that  the  aflSdavit 
of  debt  stated  that  a  certain  sum  was  due  to  the  plaintiff  for  monies,  afler  the 
date  of  the  indenture,  paid  and  advanced  by  the  plaintiff  and  Davis  for  the 
use  and  on  the  account  of  the  defendant,  and  for  work  done  by  the  plaintiff 
and  Davia^  as  the  agents  of  the  defendant,  and  on  his  retainer,  but  that  it  was 
not  stated  to  have  been  <<  at  the  request  of  the  defendant."     WiUiamSf  J.» 
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thought  that  these  were  not  grounds  for  discharging  the  defendant,  and     Bail  Court. 
accordingly,  on  the   first  day  of  this  term,  a  rule  nisi  was  obtained  for        v^^^'^ 

discharging  the  defendant  on  account  of  those  objections,  as  well  as  for  Boodington 
other  objections  to  the  affidavit  of  debt.  Wood'ley. 

JP.  Robinson  shewed  cause  against  the  rule,  and  Kelly  and  /•  Bayky  sup- 
ported it. 

On  the  argument  it  was  contended  that  the  defendant  was  bound  to 
go  before  a  judge  at  chambers  to  make  all  objections  to  the  affidavit 
to  hold  to  bail,  and  could  not  wait  until  the  term  commenced;  Hinton 
V.  Stevens  (a),  Fowell  v.  Petre{b\  and  Mortimer  v.  Piggot  (c)  :  and  that 
he  could  not  avail  himself  of  any  objections  which  were  not  urged  at 
chambers  ;  Thorpe  v.  Bere  {d).  On  the  first  of  those  objections,  that  the  writ 
was  indorsed  with  the  word  *'  execution"  instead  of  "  service,"  as  directed  by 
the  rule  H.  T.  %  Will.  4,  II.  (e),  the  cases  of  Pocock  v.  Mason  {/)  and  CoUs  v. 
Morpeth  (g)  were  cited.  The  second  objection  was  urged  as  a  non-compliance 
with  the  rule  of  H.  T.  2  Will.  4, 1.  8.  (h).  The  other  objections,  which  had 
not  been  made  at  chambers,  were,  first,  that  it  was  not  averred,  either 
directly  or  by  implication,  that  the  9000/.  and  upwards  were  due  "  from  the 
defendant,"  or  that  the  money  was  become  due  '*  in  pursuance  of  the  deed." 
The  second  was,  that  the  defendant  was  arrested  for  interest  partly,  and  it 
was  not  stated  how  much  of  the  amount  was  due  for  interest,  and  that 
it  did  not  appear  by  the  deed  that  interest  was  to  become  due  on  the  money 
advanced  for  work  done,  and  that  there  was  not  any  day  from  which  the 
interest  on  that  money  so  advanced  could  be  reckoned.  The  third  ob- 
jection was,  that  the  affidavit  was  argumentative,  as  it  concluded — "  and 
so  this  deponent  says  that  the  said  W,  W.  now  is  justly  and  truly  indebted 
to  the  said  /.  B.  upon  the  said  covenant  in  the  said  sum  of  9000/.,"  and  the 
cases  of  Jennings  v.  Martin  and  Bright  v.  Furrier  {j)  were  referred  to.  The 
last  objection  was,  that  there  was  a  variance  between  the  capias  and  the 
affidavit  of  debt,  the  former  stating  the  action  to  be  on  promises,  while 
the  latter  disclosed  a  cause  of  action  either  in  debt  or  covenant ;  Nayhr  v. 
Eagar  (k).  Green  v.  Elgie  (/),  Barker  v.  Weedon  (m). 

Cur.  adv.  tnilt. 

Little  DALE,  J.  afterwards,  November  22d,  gave  judgment. — This  was  a 
rule  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  marshal.  The  questions  arise  chiefly  on  the  sufficiency  of  the 
affidavit  to  hold  to  bail  made  in  August  last.  [The  learned  judge  then 
recited  the  affidavit.]    On  this  affidavit  several  questions  now  arise.     It 


(o)  lHar.&Wol.i21;  4  Dowl.  P.  C. 
283. 

(6)  2  Har.  &  Wol.  379 ;  6  Dowl.  P.  C. 
276  ;  1  Nev.  &  Per.  227  ;  5  Ad.  &  El.  818 ; 
and  see  Robint  v.  Grant,  ante,  373,  and  King 
▼.  Myeri,  ante,  372 ;  6  Dowl.  P.  C.  686. 

(c)  2  Dowl.  P.  C.  615. 

(d)  2B.&Ald.373. 

(e)  1  Dowl.  P.  C.  198. 

(/)  1  BiDg.  N.  R.  245  ;  3  Dowl.  P.  C. 
104;  but  see  Hulme  v.  Ash,  ante,  381. 

(g)  3  Dowl.  P.  C.  23.  See  also  Lord 
Paget  ▼.  Stocklev,  1  Hodgea,  317  ;  Cot*per 
or  Hooper  v.  Waller,  3  Dowl.  P.  C.  167  ;  1 


Cr.  Mees.  &  Ros.  437 ;  5  Tyr.  130;  Sutton 
V.  Burgeu,  1  Gale,  13  ;  3  Dowl.  P.  C.  489; 
1  Cr.  Mees.  &  Ros.  770 ;  5  Tyr.  320;  5^tr- 
ley  V.  Jacobs,  3  Dowl.  P.  C.  101 ;  1  Scott. 
67 ;  Urquhart  v.  Dick,  3  Dowl.  P.  C.  17. 

(h)  1  Dowl.  P.  C.  184;  and  see  Durn- 
ford  V.  Messiter,  5  M.  &  Selw.  446. 

(i)  3  Burr.  1447, 1687. 

(fe)  2  Y.  &  Jerv.  90. 

Q)  3  B.  &  Adol.  437 ;  1  Dowl.  P.  C. 
344. 

(m)  1  Cr.  Mees.  &  Ros.  396 ;  2  Dowl. 
P.  C.707 ;  4  Tyr.  860. 
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Bail  Ctmrt,     appears  that  the  defendant,  a  few  days  after  his  arrest,  applied  to  my  brother 

^"^"^^         WilHams  at  chambers  for  the  purpose  of  being  discharged  out  of  custody, 

BoPDiNOTON     ^pjI  jjjat  two  grounds  of  objection  were  then  taken.     The  first  was,  that  the 

WooDLBY.      indorsement  on  the  capias  was,  that  the  debt  and  costs  might  be  paid  within 

four  days  from  the  **  execution"  instead  of  the  '*  service"  thereof;  and  the 

second,  that  it  was  not  stated  in  the  affidavit  that  the  money  was  paid  and 

advanced  "  at  the  request  of  the  defendant,"  nor  that  the  work  was  done  at 

his  request. 

The  first  objection  may  be  disposed  of  immediately,  as  it  is  a  matter 
which  may  be  amended,  if  it  is  of  any  consequence ;  that  objection  there- 
fore may  now  be  put  entirely  out  of  consideration. 

Next,  as  to  it  not  being  stated  in  the  affidavit  that  the  money  was  paid  and 
advanced  "  at  the  request  of  the  defendant."  According  to  the  old  practice 
that  statement  was  necessary  in  this  Court,  though  the  practice  in  the  Common 
Pleas  seems  to  have  been  different ;  but  now  by  the  Rule  of  H.  2  Will,  4, 1.  8, 
it  is  necessary  in  all  the  Courts  that  it  should  be  stated  the  money  was  advanced 
at  the  request  of  the  defendant.  That  rule,  therefore,  has  not  been  com- 
plied with  ;  but  then  I  think  that  that  rule  only  applies  to  cases  where  the 
debt  primarily  arises  on  the  money  being  paid  and  advanced.  It  appears  in 
this  case  that  there  was  a  different  consideration  for  the  debt,  as  the  affi- 
davit is  on  a  special  contract  between  the  parties,  and  it  is  therefore  sufficient 
to  state  the  words  of  the  contract,  and  then  the  matters  on  which  the  debt 
arises.  Now  let  us  look  at  this  indenture :  first,  there  is  the  covenant  to 
pay  the  sum  of  6569/.  Ss.  Sd.,  **  as  also  all  and  singular  such  furtlier  and 
other  sums  and  sum  of  money  as  then  were  or  was,  or  should  or  might  at 
any  time  or  times  thereafter  be  or  become  due  and  owing  from  or  by  bim 
&c.,  or  which  should  be  by  them  or  either  of  them  paid  or  advanced  by  the 
order  or  to  or  for  the  use  or  on  account  of  the  defendant,  his  executors  &c., 
in  any  manner  or  on  any  account  whatsoever.'*  Nothing  is  there  said  about 
the  defendant's  request,  but  it  is  a  general  covenant  to  pay.  This  affida?it 
states  that  the  defendant  is  partly  indebted  for  money  after  the  date  of  the 
indenture  paid  and  advanced  for  the  use  and  on  the  account  of  the  defend- 
ant, and  I  think,  therefore,  that  the  Rule  of  H.  T.  2  Will.  4,  does  not  apply 
to  this  case^  and  that  therefore  in  this  respect  the  affidavit  is  sufficient. 

I  will  not  at  present  notice  the  objection  that  the  work  is  not  stated  to  be 
done  at  the  request  of  the  defendant,  further  than  that  it  is  stated  to  be 
done  by  the  plaintiff  **  as  the  agent*'  of  the  defendant  *'  and  on  his  retainer." 
It  appears,  therefore,  that  though  it  is  not  stated  to  be  at  his  request,  what 
is  almost  the  same  is  stated ;  but  I  do  not  however  at  present  decide  that 
objection. 

Now  my  brother  fVilliarM  thought  that  the  defendant  was  not  entitled  to 
be  discharged  on  these  objections,  and  application  having  been  so  made  to 
him,  the  defendant  has  complied  with  the  Rule  of  Court  as  to  making  appli- 
cation for  irregularity  within  a  reasonable  time  (a).  A  judge  having  decided 
these  points,  the  defendant  had  a  right  to  appeal  from  his  decision  to  the 
Court,  and  as  he  has  that  right,  it  is  competent  to  this  Court  to  review  that 
decision.  Accordingly,  on  the  first  day  of  this  term  this  rule  was  moved  for, 
but  then  other  objections  besides  those  mentioned  to  my  brother  WiUkam 


(a)  H.  2  W\  4. 1.  33  i  1  Dowl.  P.  C.  187. 
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were  urged.  The  first  of  these  additional  objections  was,  that  it  is  not  Bail  Court. 
alleged  in  the  affidavit  that  the  money  is  due  *<  from  the  defendant."  The 
second  was  with  respect  to  the  interest.  The  third  was,  that  the  affidavit 
is  argumentative,  as  it  concludes  "  and  so  this  deponent  says  that  the  de- 
fendant now  is  justly  and  truly  indebted  &c,,"  and  that  it  is  consequently 
bad ;  and  the  fourth  was,  that  there  is  a  variance  between  the  affidavit  and 
the  process,  as  the  affidavit  states  the  debt  to  arise  from  a  contract  under 
seal,  whereas  the  process  was  in  an  action  on  promises.  These  were  the 
additional  objections,  and  it  was  argued  as  to  them,  that  they  could  not  now 
be  made,  as  they  had  not  been  made  before  my  brother  IVUlianu.  As  to 
that,  it  seems  to  me,  that  if  a  party  appeals  from  the  decision  of  a  judge  at 
chambers,  he  is  bound  on  the  appeal  to  confine  himself  to  those  objections 
which  have  been  made  before  the  judge,  as  it  is  not  otherwise  an  appeal  from 
him  ;  but  if  the  party  is  still  in  time  to  make  his  application  to  the  Court,  he 
may  make  any  other  objections,  always,  however,  considering  the  rule  as  to 
setting  aside  proceedings  for  irregularity ;  but  if  he  is  too  late,  then  any 
other  objections  cannot  be  made.  In  this  case  I  think  that  the  defendant 
was  out  of  time  to  make  these  additional  objections ;  he  was  perfectly  cog- 
nisant of  them,  or  at  least  he  ought  to  have  been  aware  of  them,  and  if  with 
that  full  knowledge  he  did  not  urge  them  earlier,  1  think  that  he  is  too  late 
now. 

But  at  the  same  time  I  would  say  a  word  or  two  as  to  those  objections ; 
and  first,  as  to  the  objection  that  it  is  not  stated  that  the  money  was  due 
*'  from  the  defendant.*'    The  indenture  states  the  liability  of  the  defendant 
to  pay  all  such  "  sums  of  money  as  then  were  or  was,  or  should  or  might  at 
any  time  or  times  thereafter  be  or  become  due  and  owing  from  or  by  the 
defendant ;"  that  is  what  the  defendant  is  in  future  liable  to  pay :  but  the 
indenture  states  further  his  liability  to  pay  all  sums  which  should  be  by  the 
plaintiff  and  his  partner  "  paid  or  advanced  by  the  order,  or  to  or  for  the  use 
or  on  account  of  the  defendant,  his  executors  &c.,  in  any  manner  or  on  any 
account  whatsoever."     Now  although  in  the  first  clause  it  says,  "  all  such 
sums  as  should  after  become  due  and  owing  from  the  defendant,"  in  the  latter 
part  of  the  clause  it  says  nothing  about  being  due  and  owing  from  him. 
Therefore  the  objection,  as  far  as  that  part  of  the  affidavit  goes,  does  not 
apply,  and  I  think  that  the  averment  that  the  money  was  due  from  the 
defendant  is  not  necessary.     But  as  to  the  other  part  of  the  affidavit,  namely, 
as  to  the  work  done,  I  think  it  should  appear  to  have  been  done  at  the 
request  of  the  defendant,  inasmuch  as  work  and  labour  is  not  mentioned  in 
the  deed,  and  must  therefore  come  within  tlie  words  "  all  sums  which  should 
become  due  and  owing  from  or  by  the  defendant."     It  ought  then  to  appear 
it  was  due  and  owing /rom  the  defendant.     Now  let  us  see  what  the  affidavit 
states ;  it  states  the  work  was  done  by  the  plaintiff  and  his  partner  '*  as  the 
agents"  for  the  defendant  **  and  on  his  retainer."     It  does  not  state  in  so 
many  words  that  the  work  was  done  at  the  request  of  the  defendant,  but  it 
states  it  was  done  as  agents  and  on  his  retainer  ;  and  if  so,  it  must  be  due 
from  the  defendant,  and  it  cannot  be  contended  that  it  was  due  from  any 
other  person.     Surely  sufficient  is  stated  to  create  a  debt,  and  words  tanta- 
mount to  saying  the  work  was  done  at  the  request  of  the  defendant  are  used, 
and  therefore  the  affidavit  charges  the*  money  to  be  due  from  the  defendant 
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Bmii  Court.     ^  ^«  plaintiff.    I  think,  therefore,  on  that  part  of  the  objection^  that  I  can- 
not say  the  affidavit  is  insufficient. 

Then,  as  to  the  claim  for  interest ;  there  is  a  contract  stated  for  the  pay- 
ment of  interest,  and  it  is  stated  that  it  is  to  be  computed  from  certain  spe- 
cified times.  I  think,  therefore,  that  the  affidavit  is  sufficient  in  form  as  to 
that  claim  for  interest,  and  as  to  the  time  from  which  it  is  payable. 

The  next  objection  was,  that  the  affidavit  is  argumentative,  as  it  concludes 
*^  and  so  this  deponent  says  that  the  defendant  is  justly  and  truly  indebted 
to  the  plaintiff  upon  the  said  contract  in  the  said  sum  of  9000/.'*  I  agree 
with  the  counsel  for  the  defendant,  that  those  words  will  not  help  the  affi- 
davit if  a  debt  is  not  alleged  in  the  previous  part  of  the  affidavit ;  but  if  those 
words  were  struck  out,  I  think  that  it  would  sufficiently  appear  on  the  affi- 
davit that  the  money  was  due  pursuant  to  the  indenture.  In  this  respect 
also,  therefore,  the  affidavit  is  sufficient. 

It  was  next  objected,  that  it  is  not  sufficiently  alleged  that  the  money  was 
become  due  in  pursuance  of  the  deed ;  I  think  that  allegation  is  not  necessary. 
The  indenture  states  that  the  defendant  is  to  be  liable  for  all  future  advances, 
but  does  not  sute  they  need  be  made  in  pursuance  of  the  deed ;  it  is  generally 
whatever  becomes  due  and  owing  in  future. 

The  last  point  was,  as  to  the  variance  between  the  affidavit  and  the  process. 
The  affidavit  discloses  a  cause  of  action  either  in  debt  or  covenant,  but  the 
process  varies  from  it,  as  it  mentions  an  action  *'  on  promises.*'     It  has  been 
answered  to  this  objection,  that  since  the  ac  etiam  clause  in  process  has  been 
done  away  with,  that  this  objection  of  a  variance  between  the  affidavit  and 
the  process  cannot  be  insisted  on ;  but  I  think  that  that  is  not  so ;  and  the 
question  therefore  is,  whether  this  is  such  a  variance  as  will  entitle  the  de- 
fendant to  his  discharge.     Now  if  it  is  considered  as  an  irregularity,  the 
defendant  is  too  late  in  this  application.     If  he  had  made  the  objection 
before  my  brother  WUUamSf  it  would  have  been  otherwise,  but  he  is  now  too 
late  if  it  is  an  irregularity  merely.    Still  it  seems  to  me  that  it  is  to  be  con- 
sidered in  another  view.     If  a  declaration  is  now  delivered,  it  must  be  either 
in  debt  or  in  covenant,  and  cannot  be  on  promises.     If  the  plaintiff  should 
choose  to  declare  on  promises,  the  defendant  would  certainly  be  entitled  to 
his  discharge  for  the  variance  between  the  declaration  and  the  affidavit  to 
hold  to  bail.     Then  again,  if  the  plaintiff  declares  either  in  debt  or  covenant, 
the  declaration  will  vary  from  the  process,  and  on  that  account  the  defendant 
will  be  entitled  to  his  discharge.     Either  way,  therefore,  there  must  be  a 
variance.     Now  as  the  defendant  will  be  entitled  to  make  this  objection 
when  the  declaration  is  delivered,  I  think  that  it  is  competent  for  him  to  make 
it  at  the  present  time  also.     His  first  opportunity  to  make  the  objection  is 
when  the  variance  appears  between  the  affidavit  and  process ;  and  secondly, 
when  the  declaration  is  delivered.     I  think,  therefore,  that  the  defendant 
may  now  be  allowed  to  make  the  objection,  as  when  the  declaration  is  deli- 
vered he  must  necessarily  be  discharged.     I  think  that  he  is  not  to  re- 
main in  custody  until  that  time,  but  may  be  immediately  discharged,  and 
ought  not  to  be  compelled  to  come  again  and  apply  to  the  Court.    The  rule 
is  in  form,  that  he  should  be  discharged  "  for  irregidarity ;"  it  must  be 
absolute  on  a  common  appearance  being  entered,  but  it  must  not  be  drawn 
up  that  he  is  discharged  for  irregularity. 

Rule  absolute  accordingly. 
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Bail  CeurU 

Kendrick  V.  Davis.  ^^^^^ 

^HIS  was  a  rule  for  an  attachment  for  non-performance  of  an  award.     In     i.  if  three 

Trinity  term  last  a  rule  nisi  for  setting  aside  the  award  was  discharged,  IJ^^J^  fo"i"J^ 
for  reasons  which  are  already  reported  (a).     It  appeared  on  the  affidavits  •ams  ordered  to 
filed  on  the  present  rule,  that  the  plaintiff  had  paid  the  10/.  5s.  ftd,^  being  JwSd^ni" 
the  costs  of  the  award,  to  the  arbitrator :  that  the  costs  of  the  cause  and  of  which  is  impro- 
the  reference  had  not  been  taxed  by  the  Master :  that  three  separate  de-  pl^ty  mlj  yet' 
mands  had  been  made  for  the  three  sums  awarded  by  the  arbitrator  to  be  *»»^*  *"  ■ttach- 
paid  by  the  defendant,  but  that  no  notice  was  given  when  the  demand  was  otben. 
made  for  the  lOL  5s.  2d. ;  that  that  sum  had  been  paid  to  the  arbitrator  by  ^^J^^^^^ 
the  plaintiff.     It  also  appeared  that  the  defendant  had  offered  to  pay  what  feodut  to  pay  to 
was  properly  awarded,  if  the  plaintiff  would  have  the  costs  taxed  by  the  ^JiJ^f*JJf  *** 

Master.  award,  and  if  the 

plaintiff  paid 
them,  ordered  the 

Walton  shewed  cause. — In  this  case  Coleridge^  J.  last  term  decided  that  defendant  to 
the  arbitrator  had  no  power  to  award  the  sum  of  32/.  15*.  2rf.  to  be  paid  by  mlkin^r'd'eni?nd 
the  defendant  for  the  costs  of  the  cause  and  of  the  reference,  and  that  ac-  for  these  cosu, 
cording  to  the  terms  of  the  submission  those  costs  ought  to  have  been  taxed  ^^i^  ^^  piaioUff 
by  the  Master.     It  is  impossible  therefore  for  an  attachment  to  issue  for  the  ^  "■"^^  ^^  •» 
sum  so  awarded  for  costs.     So  also  as  to  the  sum  of  10/.  5s.  2(/.,  paid  to  the  nodce  should  be 
arbitrator  for  the  costs  of  the  award :  the  award  directs  the  defendant  to  pay  J*""*"  ^  ?•  **f 

-  '  '■    '^    fendant  that  the 

them^  but  if  the  plaintiff  pays  them  to  the  arbitrator,  it  directs  the  defendant  piainuffhad  paid 
to  repay  them  to  the  plaintiff.    Notice,  therefore,  ought  to  have  been  given  ^'^j^^^  ^^t^^h- 
to  the  defendant,  when  the  demand  for  that  sum  was  made,  that  the  plaintiff  meat  cannot  be 
had  80  paid  them ;  and  that  notice  not  having  been  given,  the  attachment  can-  Jiyaclt^orrwm 
not  issue  for  that  sum  (6).     If  the  attachment  cannot  issue  for  either  of  pursoani  to  an 
these  two  sums,  neither  can  it  issue  for  the  third  sum  of  19/.  Os.  IJ.,  for  the  demand  made,  the 
case  of  Sinitt  v.  Rogers  (c)  has  decided,  that  if  a  demand  is  made  for  too  p-nj  offers  to 

1  \  .  «  mt  f  nri  •  P*!*  *>■  ''*"  COStS, 

large  an  amount,  an  attachment  cannot  issue  for  part.    The  case  of  Wme-  which  were  to 
htad  V.  TxTih  (rf)  seems  an  authority  to  the  same  effect,  though  the  point  was  ^^^^^  i!l,*,J?'*** 
not  expressly  decided.     It  also  appears  that  the  defendant  has  expressed  his  being  used. ' 
willingness  to  pay  the  sums  which  have  been  properly  awarded  as  soon  as 
the  costs  are  taxed ;  there  has  therefore  been  no  contempt  on  his  part,  and 
an  attachment  cannot  be  issued. 

QrtsgwtUy  contra. — ^Two  of  the  sums  awarded  to  be  paid  by  the  defendant 
have  been  properly  awarded,  and  as  to  them,  therefore,  an  attachment  must 
issue.  The  case  of  Strutt  v.  Rogers  is  easily  distinguishable  from  the  present, 
as  there  the  demand  was  for  one  entire  sum ;  but  here  separate  demands 
were  made  for  three  separate  sums,  and  an  attachment  may  therefore  issue 
for  either  of  them,  though  another  has  been  improperly  demanded.  In  the 
same  way  the  defendant  is  not  justified  in  refusing  to  pay  the  two  sums  of 
19/.  Os.  \d.  and  10/.  5s.  2(/.,  because  the  costs  of  the  cause,  and  of  the 
reference,  have  not  been  taxed  ;  and  as  to  them,  therefore,  the  attachment 
may  issue. 

(a)  Ante,  376.  (c)  7  Taunt.  213. 

(6)  See  Smiths^  Reevu,  2  Hir.  &  Wol.306.        (rf)  12  East,  166. 
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Bail  Ciittft.         L1TTLEDAX.E,  J. — Independently  of  the  last  point  of  the  offer  that  was 
^^^^        made  to  pay  if  the  costs  were  taxed,  it  appears  that  the  arbitrator  had  no 

Kendhici  power  to  tax  the  costs  of  the  cause,  nor  yet  the  costs  of  the. reference,  which 
Davis.  ^^^e  equally  liable  to  taxation  by  the  Master.  The  costs  of  the  award  were 
directed  to  be  paid  by  the  defendant,  but  if  the  plaintiff  paid  them,  the 
defendant  was  ordered  immediately  to  repay  and  reimburse  them.  Now  if 
the  plaintiff  seeks  to  enforce  by  attachment,  this  award  as  to  the  costs  of  the 
awards  notice  ought  to  have  been  given  at  the  time  the  demand  was  made, 
that  the  plaintiff  had  paid  those  costs  as  ordered  by  the  award.  I  agree 
with  the  case  of  Strutt  v.  Rogers,  that  where  too  large  a  demand  is  made  for 
one  entire  sum,  there  an  attachment  cannot  be  granted ;  but  here  there  were 
three  separate  and  distinct  demands  made  for  the  three  different  sums,  one 
of  which  was  good  and  the  other  two  bad.  If  there  had  been  a  general 
refusal  to  pay  them,  I  think  the  defendant  would  have  been  liable  to  an 
attachment  for  the  19/.  0<.  \d, ;  but  then  as  the  plaintiff  comes  here  to  demand 
other  sums  besides  what  she  was  entitled  to,  the  rule  would  have  been 
absolute  on  the  costs  of  the  rule  being  paid ;  but  from  what  is  now  shewn 
of  the  offer  to  pay  if  the  costs  were  taxed,  I  think  that  the  defendant  was  not 
bound  to  pay  until  the  costs  were  taxed,  unless  the  other  party  gave  up  her 
right  to  the  costs,  and  therefore  this  rule  must  be  discharged,  but,  under  the 
circumstances,  without  costs. 

Rule  discharged,  without  costs. 


Ex  parte  Smith. 

A  Rule  of  A  '^"*^8®**  order  was  obtained,  ordering  an  attorney  to  deliver  a  signed 
Court  haviofi  ur-  bill  of  costs  which  had  been  incurred  for  Mr,  Smith  to  Messrs.  Coproiit 
to^divfrV"tgned  ^^^  ^^^®  ^**  present  attornies,  and  lived  in  London.  The  order  was  after- 
bi.iofcMutotbe  wards  made  a  Rule  of  Court.  The  attorney  on  whom  the  rule  was  made 
^^n\\i^t^^  ^^^^^  ®^  Northampton.  The  bill  of  cosU  not  having  been  delivered  accord- 
attachment  cau<  ingly,  a  formal  demand  of  it  was  made  by  a  person  under  a  power  of  attorney 
fo?diiob^°ilnc«  executed  by  Mr.  Smith,  Afterwards,  on  the  dOth  of  May  last,  a  rule  nisi 
to  the  rule  on  a  for  an  attachment  for  disobedience  to  the  Rule  of  Court  was  granted, 
nnd^a^werof  1°  Octobcr  the  bill  of  costs  was  delivered  to  Mr.  Smiths 

attorney  executetl 

8.  Qnsn,  whe-        Sir  fV,  W,  FotUtt  now  shewed  cause  against  the  rule  for  the  attachment.— 
tber  the  attornies  ^^his  rulc  canoot  be  made  absolute,  as  there  has  not  been  a  proper  demand 

couiu  have  exe-  '      ^ 

cttted  a  power  of   of  the  bill  of  costs.     The  order  and  Rule  of  Court  directed  it  should  be 
ridlw  dmwTd.*    delivered  to  Messrs.  Capron,  but  the  person  who  made  the  demand  acted 
under  a  power  from  Mr.  Smith,     The  order  was  originally  incorrectly  drawn 
up,  and  should  have  directed  the  bill  of  costs  to  be  delivered  to  Mr.  Smth, 

Barstou'f  contrk. — Mr.  Smith  was  the  only  person  who  could  execute  the 
power  of  attorney,  he  being  the  party  on  whose  account  the  Rule  was 
obtained.  Messrs.  Capron  merely  acted  for  him^  and  as  they  acted  under 
a  delegated  power,  they  could  not  again  delegate  that  power  to  another 
person. 

LiTTLEDALE,  J.-*It  appears  to  roe^  that  although  it  has  not  in  form,  yet  in 
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substance  the  Rule  has  been  complied  with,  as  the  bill  of  costs  has  at  last      Bml  Cimrt, 

been  delivered.     However,  previous  to  it  being  complied  with,  this  rule        ^'^'^^^^ 

nisi  for  an  attachment  was  granted.    Now  it  is  necessary  that  there  should        Shith^^ 

be  a  demand  made  before  an  attachment  can  be  granted.     That  was  done  by 

a  person  acting  under  a  power  of  attorney  from  Smith,  but  the  order  was  to 

deliver  the  bill  of  costs,  not  to  Stnithf  but  to  Messrs.  Capron.     I  do  not  say 

that  they  could  have  delegated  their  authority  to  receive  it,  but  if  they  could 

not  themselves  conveniently  make  the  demand,  they  should  have  applied  to 

have  the  Rule  of  Court  iJtered,  so  as  to  have  made  the  bill  of  costs  to  be 

delivered  either  to  Smith  or  some  other  person.     Here  there  has  been  no 

demand  by  Messrs.  Capron,  to  whom  the  bill  was  directed  to  be  delivered. 

1  do  not  say  whether  they  could  delegate  their  authority  to  receive  it,  but 

either  one  of  the  partners  ought  to  have  gone  down  to  make  the  demand,  or 

they  should  have  had  the  Rule  altered.     There  cannot,  therefore,  be  an 

attachment  granted ;  but  as  the  Rule  of  Court  had  not  been  complied  with 

at  the  time  this  Rule  was  moved,  I  shall  not  discharge  it  with  costs. 

Rule  discharged,  without  costs. 


Tory  v.  Stevens. 

^HIS  was  a  rule  nisi  granted  on  the  first  day  of  term  (November  2d),  to     a  declaration 
shew  cause  why  the  declaration  should  not  be  set  aside  for  irregularity,  on  !L"|!!u^T^  ^ 
the  ground  that  it  stated  that  the  defendant  had  been  "  summoned,"  when,  August,  in  which 
in  fact,  he  had  been  arrested  on  a  capias  (a).    The  declaration  was  delivered  ih7dlfJndMt*bld 
on  the  10th  of  August,  together  with  a  particular  of  demand.     On  the  21st  bren«tum- 
an  application  was  made  to Gumey^  B.,  by  the  bail,  for  the  bail-bond  to  be  h^Xtdb^^^ 
delivered  up  to  be  cancelled,  on  a  common  appearance  being  entered,  on  the  ^^•a-  od  the 
ground  of  the  variance  in  this  respect  between  the  writ  and  the  declaration,  caUon  waa  n*i^ 
but  the  application  was  refused.     On  the  23d  of  October  a  summons  for  *»y^*»*  *»•"  ^  • 
better  particulars  was  taken  out.     On  the  1st  of  November  the  time  for  b!^n  to'deii^up 
pleading  expired,  when  notice  was  given  that  application  would  be  made  to  *•  '^'^'^^'jj! 
the  Court  to  set  aside  the  declaration.    On  the  2d,  before  the  Judgment  thit  variance  be- 
Office  opened,  a  plea  of  the  general  issue  was  delivered,  together  with  a  Inrthi^deTiIillL 
protest  that  it  was  delivered  to  prevent  the  plaintiff  signing  judgment,  and  tioo,  which  was 
referring  to  the  irregularity  in  the  declaration.  molSTfoi-  ilIrS" 

culare  of  demand 

Peacock  shewed  cause. — This  application  is  too  late,  not  having  been  Z^tinl^^\th 
made  within  a  reasonable  time,  and  also  because  a  step  has  been  taken,  contrary  ^**  delivered 
to  the  rule  of  H.  T.  2  Will  4, 1.  33  (6).    The  case  of  Car  v.  TuHoch{c)  is  l^X^^T 
an  authority  to  shew  that  a  summons  should  have  been  taken  out  before  a  ^'.*T^ ^ ^""^ 
judge  at  chambers  to  set  aside  the  declaration  for  the  irregularity.    Anderdon  condiy,  that  it 
V.  Alexander,  Earl  of  Stirling  {d),  and  Hinton  v.  Slevens{e),  are  other  autho-  J^J^g^oriTth?*  *^ 

(a>  Reg.  Gen.  M.  T.  3  WUl.  4,  I.  a.  15;         (d)  2  Dowl.  P.  C.  267.  liSJuUrl^niS* 

1  Dowl.  P.  C.475.  (e)  1  Har.  &  Wol.  621 ;  4  DowL  P.C.  bTpleading  u^der 

(b)  1  Dowl.  P.  C.  187.  283 ;  see  alio  Elluto*  v.  Rohiman,  2  Dowl.  a  proteet:  thiidly. 

(e)  2  Dowl.  P.  C.  47 ;  3  Tyr.  578.  P.  C.  241 ;  2  Cr.  &  Mees.  343 ;  4  Tyr.  214.  Uiat  the  plaintiff 

ouRbt  to  have 
applied  to  a  judge  at  chamben  to  set  aaide  the  declaration  for  the  irregularity  ;  and  fourthly,  that  not 
having  done  so,  an  applieatkon  to  the  Court  on  the  fint  day  of  Michaelmaa  tem  was  too  late. 
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Bail  Court,    ntiet  to  the  same  effect. — [Littledalet  J. — ^There  may  be  a  question  whether 
^i^^^        he  was  bound  to  make  any  application  to  a  judge  between  the  10th  of  Augtist 
ToBT        and  the  24th  of  October  (a).]--The  irregularity  is  also  waived  by  taking  out 
Stcveks.      ^^  summons  for  particulars  of  demand,  and  again,  by  pleading.     The  deli- 
very of  the  protest  is  of  no  avail,  for  if  the  defendant  had  a  right  to  come  to 
the  Court  to  set  aside  the  judgment  for  irregularity,  it  was  unnecessary  to 
deliver  a  plea  at  all.— [£t7//rc/a/e,  J.— I  think  that  the  defendant  was  nol 
bound  to  run  the  risk  of  such  a  course.] — ^The  case  of  Himtau  ▼.  SU^audao 
shews  that  this  irregularity  has  been  waived. 

James,  contrk. — ^The  Court  will  never  decide  that  the  delivery  of  the  plea 
with  a  protest,  which  referred  to  this  very  irregularity,  is  a  waiver  of  the 
irregularity.  If  the  defendant  had  not  pleaded,  the  plaintiff  would  have 
signed  judgment,  and  the  next  day  have  served  a  rule  to  compute,  by  which 
means  unnecessary  expense  would  have  been  incurred.  Neither  is  the 
summons  for  particulars  of  demand  any  waiver,  as  without  the  particulars  of 
demand  the  defendant  could  not  know  what  to  plead.  It  was  unnecessary 
for  the  defendant  to  apply  by  summons  to  a  judge,  after  the  refusal  of  the 
application  on  the  part  of  the  bail,  and  had  such  a  second  application  been 
made,  it  would  have  been  said  that  the  defendant  should  wait,  as  the  plaintiff 
might  amend  his  declaration. 

Cur,  ado.  tuii. 

LiTTLBDALB,  J.  afterwards  (November  25d)  gave  judgment. — ^This  was  an 
application  to  set  aside  a  declaration  for  irregularity,  the  irregularity  being, 
that  it  was  stated  the  defendant  had  been  summoned  instead  of  arrested. 
That  was  the  ground  of  the  application,  and  I  have  no  doubt  but  that 
the  declaration  is  on  that  account  irregular.  Soon  after  the  declaration 
was  delivered,  application  was  made  to  Baron  Gumty ;  but  the  applica- 
tion then  was,  that  the  bail-bond  should  be  delivered  up  to  be  cancelled, 
and  no  application  was  made  to  set  aside  the  declaration  for  the  irreguUuicy. 
Baron  Gumey  dismissed  the  application,  and  if  that  had  been  followed  up  by 
a  summons  to  set  aside  the  declaration,  and  that  had  been  refused,  the  de- 
fendant would  have  been  in  time  in  his  appeal  to  the  Court.  For  although  it 
is  necessary  that  a  party  should  apply  promptly,  and  before  a  step  is  taken 
in  the  cause,  and  here,  on  the  2Sd  of  October,  a  summons  for  particulars  of 
demand  was  had,  and  the  time  for  pleading  expired,  and  a  plea  was  deli- 
vered  under  a  protest,  yet  all  that,  I  think,  would  not  preclude  the  defend- 
ant from  appealing  to  the  Court.  If  he  makes  his  appeal  to  the  Court  to 
see  what  they  will  say,  still  I  think  he  is  bound  to  plead ;  and  as  he  cannot 
know  what  to  plead  without  having  a  particular  of  demand,  therefore  he 
would  not  be  precluded  either  by  obtaining  the  particular  or  by  pleading  the 
plea  under  a  protest.  But  though  all  that  would  be  the  case  if  an  appli- 
cation had  been  made  to  a  judge  at  chambers  by  the  defendant,  to  set  aside 
the  declaration  for  irregularity,  yet  here  the  application  was  by  the  bail  for 
the  bail-bond  to  be  delivered  up  to  be  cancelled.  I  think  that  was  an  appli- 
cation which  a  judge  could  not  entertain,  but  it  has  nothing  to  do  with  this 
application.    The  defendant  should  have  followed  up  that  application  by 

(d)  See  tbe  sUtate  2k3W.A,  c.  39.  s.  11,  and  Reff.  Gen.  M.  T.  3  W.  4,  I.  t.  12,  1 
Doh1.P.C.473. 
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taking  out  a  suminons  to  set  aside  the  declaration  for  the  irregularity,  and  Bail  Court. 

then,  if  it  had  been  refused,  should  have  made  his  appeal  to  the  Court ;  and  v^^/^/ 

not  having  done  so,  I  think  this  application  is  too  late,  and  the  rule  must  '^^^^ 

therefore  be  discharged.  Steviks. 

Rule  discharged. 


Ex  parte  Baker. 


"J^H 


E  applicant,  who  lived  in  the  country,  being  entitled  to  receive  a  divi-     a  country  n- 
dend  from  the  estate  of  Macintosh  &  Co.  of  Calcutta,  employed  Dalby,  hiai^ndoD^igent 
an  attorney  at  Birmingham,  to  prepare  a  power  of  attorney,  which  it  was  ^  receive  »ome 
necessary  should  be  executed  in  order  to  receive  the  dividend  from  the  power  of  attorney 
ajjrents  in  London,  Messrs.  CockereU  &  Co.    Dalby  employed  his  town  agent  ^^^J'^^^^^l'" 
Knox,  to  inquire  what  was  the  necessary  form  of  the  power  of  attorney  ;  the  utter  could  not 
power  was  then  prepared,  was  signed  by  the  applicant,  and  was  sent  by  jon'^L*  ^1*5^" 
Dalbtf  to  KnoXf  who  received  the  money  under  it.     A  rule  having  been  mew*  of » turn- 
obtained  calling  on  Knox  to  shew  cause  why  he  should  not  pay  to  the  appli-  JJJpJ/uiim  "wr ' 
cant  the  money  so  received,  and  the  costs  of  this  rule,  tiie  money. 

Busby  shewed  cause. — ^There  does  not  exist  such  a  relation  between  the 
applicant  and  Knox  as  will  justify  the  Court  in  interfering  in  this  summary 
way.  Knox  was  the  agent  of  Dalby,  and  knows  nothing  whatever  of  the 
applicant.  The  case  of  WiUiams  v.  Everett  (a)  shews  that  an  action  for 
money  had  and  received  would  not  lie  by  the  applicant  against  Knox,  as 
there  is  no  privity  between  them.  So,  also,  this  Court  will  not  interfere  if 
there  is  no  privity.  In  Re  Fenton  {b)  decides  that  the  Court  will  not  exercise 
their  summary  jurisdiction  over  an  attorney  at  the  instance  of  a  party  who  is 
not  the  party  employing  the  attorney. 

Erie,  contra. — This  is  the  common  case  of  a  town  agent  who  gets  pos- 
session of  the  money  of  the  client  of  a  country  attorney,  and  attempts  to  set 
it  off  against  money  due  to  him  by  the  country  attorney.  In  the  case  of 
Moody  V.  Spencer  (c),  it  was  held  that  a  town  agent  had  no  lien  for  the 
general  balance  due  to  him  from  a  country  attorney,  upon  money  of  a  client 
of  the  country  attorney  coming  to  his  hands  in  a  cause  in  which  he  acts  as 
town  agent.  That  case  also  shews  that  an  action  for  money  had  and  re- 
ceived would  be  maintainable  by  the  applicant  against  Knox.  Again,  in  the 
case  of  fVhite  v.  The  Royal  Exchange  Assurance  Company  {d),  an  attempt  was 
made  to  set  up  such  a  lien,  but  the  Court  would  not  allow  it,  and  ordered  a 
sum  of  money  to  be  paid  by  the  London  agent  to  the  client  in  the  country, 
on  the  client  paying  for  the  agency  in  the  particular  cause.  So^  also,  in 
Chancery  it  is  held,  that  a  town  agent  has  a  lien  on  money  he  receives  in  a 
cause,  as  far  as  he  has  incurred  expenses  in  that  particular  cause,  but  that  he 
cannot,  as  against  a  client,  retain  that  money  for  the  general  balance  due  to 
him  by  his  country  correspondent.  The  case  of  In  re  Fenton  is  distin- 
guishable ;  in  that  case  tliere  was  no  employment  of  the  attorney  by  the 
applicant,  here  the  employment  of  Knox  is  an  employment  by  the  applicant, 

(a)  14  East,  582.  (c)  2  Dowl.  &  Ryl.  6. 

(fr)  1  Har.&Wol.  310;  3  Ad.  Ac  £1.404.  (d)  1  BiDg.20;  7  Moore,  249. 
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Ban  Court,     as  a  town  agent  is,  in  fact,  to  be  considered  as  employed  by  the  client  of  his 
country  correspondent. 


Ex  parte 
Bakkr. 


LiTTLEDALE,  J. — I  do  not  dispute  the  doctrine  laid  down  in  the  cases  of 
Moody  V.  Spencer  and  fVhite  v.  The  Royal  Exchange  Assurance  Company.  This 
is  not  an  action  for  money  had  and  received  against  i^nor,  but  is  a  summary 
application  against  him  as  an  attorney  of  the  Court  Formerly,  the  rule  was 
laid  down  that  such  an  application  would  only  be  granted  when  the  money  had 
been  received  in  the  progress  of  a  cause  which  was  pending  in  Court,  but 
that  rule  was  extended  in  the  case  of  In  re  Aitkin  (a).  It  was  there  held, 
that  if  an  attorney,  by  reason  of  his  professional  character,  has  confidence 
placed  in  him^  and  so  obtains  money  of  a  client,  that  he  stands  in  the  same 
situation  as  if  the  money  had  been  received  in  a  cause.  That  is  the  limit  to 
which  the  rule  has  been  extended ;  now  is  that  the  present  case  ?  Here 
Baker  employs  Dalby  as  his  attorney,  and  DaWy  gives  a  power  of  attorney 
to  Knox  to  receive  this  money,  but  he  does  not  give  it  to  him  in  the  cha- 
racter of  attorney  to  Baker,  but  only  as  the  agent  of  Dolby,  and  so  he  is  not 
within  the  rule.  On  the  ground,  therefore,  that  this  case  would  carry  the 
rule  further  than  it  was  In  re  Aitkin,  this  rule  must  be  discharged.  I  do 
not  say  that  an  action  for  money  had  and  received  will  not  lie,  but  only  that 
this  summary  application  cannot  be  supported,  and  therefore  the  rule  must 
be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

<«)  4  B.  &  AM.  47. 


Lewis  v.  Gohpertz. 

To  support  no  'T^HIS  was  a  rule  to  shew  cause  why  the  final  judgment  signed  on  a  warrant 
co«i  to  m'Lida  ®^  attorney,  and  the  fieri  facias  issued  thereon,  should  not  be  set  aside. 
•judgmeDtona  The  affidavit  on  which  the  rule  was  granted  stated  that  the  defendant  was 
tme^^wttt  "  *  prisoner  in  custody"  when  the  warrant  of  attorney  was  given,  but  not 
grouDd  that  no  whether  it  was  on  mesne  or  final  process.  No  attorney  was  present  on  his 
F^VoI^haif  behalf  when  it  was  given. 

of  the  defeudaut, 

that  it^houid  I^  Pf^^  and  Hoggint,  on  shewing  cause,  contended,  that  the  objection  that  the 

^j  that  the  de-  warrant  of  attorney  was  not  witnessed  by  an  attorney  for  the  defendant,  as 

coatody;  itmast  required  by  the  Rule  of  H.  T.  ft  Will.  4,  I.  72  (6),  could  not  be  maintained, 

appear  that  be  ^  ^^  affidavit  did  noc  shew  that  the  defendant  was  in  custody  on  mesne 

waa  in  cuttodjr  on  ,      .  i  i.    , 

process,  to  which  case  only  the  rule  applied. 

Alfred  S.  DawUng,  contr^,  contended  that  enough  appeared  on  the  affi- 
davit to  shew  that  the  defendant  was  a  prisoner,  and  that  if  he  were  in  cus- 
tody on  final  process,  that  fact  ought  to  be  stated  on  affidavit  in  opposition 
to  the  rule. 

Coleridge,  J. — I  have  no  difficulty  as  to  the  position  of  this  rule.    The 
(I)  1  Dowl.  P,  C.  192. 
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rule  itself,  in  terms,  is  to  set  aside  the  judgment  and  execution  on  the  war*      BailCouru 
rant  of  attorney,  but  the  objection  made  is  to  the  warrant  of  attorney  itself.        ^^n^^ 
It  is  said  that  it  is  void  because  it  does  not  comply  with  the  Rule  of  H.  T.         Lewis 
2  fVilL  4,  but  that  rule  refers  to  warrants  of  attorney  given  by  persons  in     Gompbhts. 
custody  on  mesne  process  only,  whereas  the  affidavit  on  which  this  rule  was 
granted  merely  states  that  the  party  was  a  prisoner  in  custody.     It  is  urged 
that  that  is  sufficient,  but  I  think  that  it  is  necessary  the  defendant  should 
shew  clearly  that  he  is  within  the  strict  terms  of  the  rule. 

Rule  discharged,  with  costs  (a). 

(a)  See  France  v.  Clarfaon,  aiit«,  383;  5       Will.  Wol.   &    Hod.  56;    6  Dowl.  P.  C. 
Dowl.  R  C.  699  ;  and  Wetherall  v.  Long,  1       267. 


OrD  V.  RoBIxVSON. 

npHlS  was  a  rule  to  shew  cause  why  a  certiorari  and  the  return  thereof,  ^'  *  **"**  ^*^ 
removing  a  cause  from  the   Borough  Court  of  Newcastle*upon-Tyne,  ce^onri  ^m 
should  not  be  quashed,  on  the  ground  that  the  certiorari  issued  after  final  •»  inferior  Court 

•J  fw^i/wi.«  *.!  1  •••.••  i«    aftar  judgment, 

judgment.     The  affidavit  m  support  of  the  rule  stated  that  judgment  had  a  rule  may  be 
been  given  for  80/.  for  want  of  appearance,  but  did  not  state  what  was  the  *^ii5I5i^**iecer- 
form  of  the  action ;  and  the  affidavit  in  opposition  stated  the  judgment  was  tiorari,  though  the 
incomplete,  but  did  not  say  how.  !^?ri!e7orT 


JVighiman  shewed  cause. — If  final  judgment  has  been  signed  in  this  cause 
it  is  a  good  ground  for  this  Court  granting  a  procedendo,  but  it  is  no  ground 
for  quashing  the  certiorari,  which  has  issued  regularly.  All  the  cases  shew 
that  the  form  of  motion  under  these  circumstances  has  never  been  to  quash 
the  certiorari,  but  for  a  procedendo.  The  case  of  Laudens  v.  Sheil  (b)  is  an 
exception,  but  there  the  motion  was  for  a  procedendo  as  well  as  to  quash  the 
certiorari.  In  Walker  v.  Gann  (c),  which  is  the  authority  on  which  this  rule 
is  moved,  the  motion  was  for  a  procedendo.  This  rule  must  also  be  dis- 
charged on  the  merits,  as  it  does  not  appear  from  the  affidavits  that  more 
than  an  interlocutory  judgment  was  signed,  and  therefore,  according  to  the 
case  of  GodUy  v.  Marsden  (d),  the  cause  was  properly  removed. 

Hance  contra. — The  rule  is  laid  down  distinctly  in  Tidd^s  Practice  (c),  that 
a  certiorari  does  not  lie  to  remove  a  cause  after  judgment,  and  the  case  of 
Walker  v.  Gann  is  referred  to.  The  certiorari  having  therefore  clearly  issued 
improperly,  it  is  immaterial  that  this  application  is  in  form  for  quashing  the 
certiorari  and  return,  and  not  for  a  procedendo.  The  Court  will  besides,  if 
necessary,  modify  the  rule  and  award  a  procedendo.  This  is  the  only 
course  that  can  be  adopted,  and  having  quashed  the  certiorari  and  return,  a 
rule  for  a  procedendo  may  then  be  obtained. 

Coleridge,  J. — It  seems  to  me  that  on  what  are  called  the  merits  of  this 
case  I  must  consider  this  as  a  6nal  judgment,  and  that  tlierefore  the  certiorari 

(6)  2  Dowl.  P.  C.  90.  <d)  6  Bing.  433;  4  Moore  &  Payne,  138. 

(f )  7  Dow.  &  Ryl.  769.  (e)  l».  400,  9ih  edit. 

VOL.  III.  Q  Q 
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Bail  Court, 

Ord 

«• 

Robinson. 


1.  The  Court 
will  compel  the 
tovenign  of  a 
foreign  ttote  to 
gWe  security  for 
cmU  like  any 
other  penon. 

fi.  If  after  plea, 
the  plaintiff  ma- 
terially amends 
his  declaration, 
the  defendant  is 
not  too  late  in 
applying  for  se- 
cuiity  forcoeti! 

3.  The  plaintiff 
having  resisted 
the  motion,  the 
Court  compelled 
him  to  pay  the 
costs  of  the  rule, 
though  It  did  not 
appear  tliat  any 
demand  had  been 
made  for  the  se- 
curity previous 
to  applying  to  the 
Court. 


issued  inipr<qperly.  It  is  then  said  that  the  implication  ought  to  have  heen  for 
a  procedendo  instead ;  that  certainly  would  have  heen  a  more  advantageous 
course  to  the  party  moving  for  this  rule,  but  I  think  ^t  that  course  is  not 
inconsistent  with  the  present,  and  therefore  I  do  not  see  why  thia  rule  may 
not  be  made  absolute. 

Rule  absolute. 

Hance^  the  next  day,  obtained  a  rule  nisi  for  a  procedendo  from  Link- 
dale,  J. 

Otho  King  of  Greece  v.  Wright. 

T^HIS  action  was  brought  by  the  King  of  Greece,  by  order  of  his  ambassa- 
dor in  this  country,  on  an  agreement  for  establishing  a  national  bank  in 
Greece,  and  the  damages  in  the  declaration  were  laid  at  20,000/.  The  writ 
of  summons  issued  on  the  14th  of  June  ;  the  declaration  was  delivered  on  the 
3d  of  July,  and  the  defendant  pleaded  on  the  26th  of  October.  On  the  3d  of 
November  the  plaintiff  obtained  a  judge's  order  to  amend  his  declaration, 
with  leave  for  the  defendant  to  plead  de  novo.  The  amended  declaration 
was  delivered  on  the  7th  of  November.  It  was  stated  in  argument,  but  did 
not  appear  on  the  affidavits,  that  the  amendments  made  were  not  merely 
formal  ones,  but  substantially  altered  the  statement  of  the  cause  of  action ; 
and  that,  in  consequence,  the  defendant  would  be  obliged  to  plead  five  new 
pleas,  the  issues  on  which  would  be  quite  different  from  the  issues  on  the 
former  pleas.  On  the  8tli  of  November,  a  rule  was  obtained  to  shew  cause 
why  the  plaintiff  should  not  give  security  for  costs,  and  why  he  should  not 
pay  the  costs  of  the  application,  on  the  ordinary  affidavit,  that  the  plaintiff 
was  resident  abroad,  beyond  the  jurisdiction  of  the  Court.  The  rule  was  not 
drawn  up  with  a  stay  of  proceedings.  It  did  not  appear  on  the  affidavits  on 
either  side,  that  previous  to  the  application  to  the  Court  any  demand  of  the 
security  had  been  made  on  the  part  of  the  defendant. 

Sir  /.  Campbell,  A.  G.,  shewed  cause. — There  are  two  objections  to  this 
rule  being  made  absolute.  The  first  is,  that  the  plaintiff  is  an  independent 
sovereign  of  a  foreign  country,  and,  having  a  right  to  sue  in  this  country,  is 
not  to  be  considered  in  the  same  situation  as  an  ordinary  plaintiff.  In  the 
case  of  The  Duke  de  Montellano  v.  Christm  (a).  Lord  Ellenborough  refused  to 
compel  a  foreign  ambassador  to  give  security  for  costs.  He  there  says, 
"  Considering  that  an  ambassador  is  the  immediate  representative  of  the 
crowned  head  whose  servant  he  is,  it  would  hardly  be  respectful,  in  the  first 
instance,  to  exact  such  a  security,  unless  there  were  pregnant  reasons  for  be- 
lieving it  to  be  necessary."  In  that  case  even  a  rule  nisi  was  refused.  If  then 
security  for  costs  cannot,  on  this  ground,  be  enforced  against  an  ambassador, 
a  fortiori  it  cannot  against  the  sovereign  himself,  whose  representative 
the  ambassador  is.  No  special  grounds  are  laid  in  this  case  to  bring  it 
within  the  exception  referred  to  by  Lord  Ellenborough.  The  second  objection 
to  this  rule  is,  that  the  application  is  made  too  late.  The  rule  is,  that  such  an 
application  must  be  made  before  the  defendant  takes  a  step  in  the  cause  afler 


(a)  5  M.  &  Selw.  503. 
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the  declaration  is  delivered,  so  as   to  prevent  unnecessary  costs  being     Bail  Court, 
incurred.     Here  the  defendant  has  pleaded,  and  although  the  plaintiff  has        >^/^^ 
since  amended  his  declaration,  and  the  defendant  has  again  to  deliver  his         ^T^? 
pleas,  still  that  does  not  restore  the  defendant  to  the  position  he  was  in  be-  t;. 

fore  he  delivered  his  first  pleas.  In  the  case  of  Duncan  v.  SUnt  (a)  it  was  held,  Wright. 
that  a  motion  for  security  for  costs,  on  the  ground  of  the  plaintiff  being  re- 
sident abroad,  could  not  be  made  after  the  defendant  had  taken  a  step  in  the 
cause,  if  he  was  previously  acquainted  with  the  fact  of  the  plaintiff  being 
resident  abroad.  There  is  no  doubt  but  that  this  defendant  was  aware  that 
the  plaintiff  was  living  out  of  the  jurisdiction  of  the  Court,  and  with  the 
knowledge  of  that  fact  he  took  a  step  in  the  cause.  The  only  question  that 
remains  is,  whether  the  rule  of  H.  T.  2  Will.  4,  I.  98  (6),  directing  that  ap- 
plications for  security  for  costs  must  be  made  before  issue  joined,  makes  any 
alteration  in  the  practice  as  laid  down  in  Duncan  v.  Stmt,  It  is  submitted 
that  it  does  not ;  for,  while  that  rule  prohibits  the  application  being  made  after 
issue  joined,  it  does  not  say  it  may  be  made  at  any  time  before,  and  does  not 
alter  the  rule  that  it  must  be  made  before  the  defendant  has  taken  a  step  in 
the  cause. 

Sir  fF.  W.  FoUtit  and  R.  V.  Rkkards,  contr^.— As  to  the  last  objection  it 
cannot  be  supported.  Even  under  the  old  rule  of  practice  the  application 
would  be  in  time,  as  the  plaintiff,  by  amending  the  declaration  and  making  it 
so  totally  different  to  what  it  was  originally,  has  completely  altered  the  posi- 
tion of  the  defendant.  It  is  submitted,  that  by  the  old  practice  the  application 
might  have  been  made  at  any  time  before  plea,  and  if  the  plaintiff  amended 
his  declaration,  the  defendant  was  put  into  the  s«me  position  as  before,  having 
the  same  time  to  plead  to  the  amended  declaration  that  he  had  before,  and  so 
also  having  again  an  opportunity  to  apply  for  security  for  costs.  But  the  rule 
of  H.  T.  2  WilL  4, 1.  98,  has  now  altered  the  practice,  and  the  application 
may  be  made  at  any  time  before  issue  is  joined.  The  case  of  Flet- 
cher V.  Lew  (c)  is  decisive  on  the  point.  There  the  same  arguments  were 
used  as  in  the  present  case,  but  the  Court  held  that  the  defendant  was 
entitled  to  have  security  for  costs,  though  the  motion  was  made  after  a  plea 
pleaded  with  knowledge  of  the  fact  of  the  plaintiff  being  resident  abroad. — 
[Littledale^  J. — In  Fry  v.  WilU  {d)^  which  was  before  me,  I  observe  that 
one  reason  I  gave  for  granting  a  similar  application  after  the  defendant  had 
obtained  time  to  plead,  the  plaintiff  having  delayed  declaring  for  a  long  time, 
was,  that  the  defendant  was  not  bound  to  toke  any  step  towards  obtaining 
security  for  costs,  until  he  perceived  that  the  plaintiff,  by  declaring,  was  in 
earnest.] — As  to  the  other  objection,  it  does  not  appear  that  if  a  foreign 
sovereign  chooses  to  sue  in  the  Courts  of  this  country  he  is  any  respect  in  a 
different  situation  from  any  other  person ;  he  must  sue,  it  is  submitted,  in 
exactly  the  same  way.  The  reasons  which  are  reported  as  those  of  Lord 
Ellenboroygh,  for  refusing  the  rule  in  The  Dukede  Montellanov.  Christin,  seem 
a  little  confused.  Besides,  that  case  did  not  come  within  the  ordinary  rule, 
as  there  the  plaintiff  was  living  within  the  jurisdiction  of  the  Court.     This 

(a)  6  B.  &  Aid.  7f  2;    1   Dow.  k  Ryl.  "     (6)  1  Dowl.  P.  C.  196. 
348 ;  tee  also  Wainwright  v.  Bland,  \  Gale,  (c)  3  Ad.  &  El.  651 ;  I  Har.  &  Wol. 

333  i  4  Dowl.  P.  C.  547  j  2  Cr.  M.  &  Roa.  430 ;  5  Nev.  &  Man.  361. 
740 ;  1  Tjr.  &  Gr.  37.  (d)  3  Dowl.  P.  C.  6. 

Q  Q  2 
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Bail  Court,     point,  however,  was  settled  by  another  case,  that  of  The  Emperor  t^  Brazil  v. 
"^'^^         Robinson  (a),  which  was  a  precisely  similar  case,  yet  the  Court  compelled  the 
KiDff  of  Greece   ®™P^'<>^  ^®  S^^^  security  for  costs  like  any  other  person. 

V. 

Wright.  Littledale,  J. — With  regard  to  the  first  point,  that  the  plaintiflT  is  King 

of  Greece,  and  the  sovereign  of  a  foreign  state,  and  that  he  is  not  on  that  ac- 
count to  be  placed  in  the  same  position  that  other  plaintifis  are,  it  appears  to 
me  that  the  last  case  quoted  is  decisive.  If  a  foreign  prince  chooses  to  sue 
in  the  Courts  of  this  country  he  must  be  subject  to  the  ordinary  rules  of  the 
Courts,  and  particularly  so  in  a  case  involving  commercial  dealings,  if  he  has 
chosen  to  engage  in  such  transactions.  If,  for  instance,  the  Pacha  of  Egypt, 
who,  though  not  an  independent  sovereign,  yet  acts  as  such,  and  who  exports 
cotton  to  this  country,  were  to  sue  in  the  Courts  of  this  country,  he  might,  in 
my  opinion,  be  compelled  to  give  security  for  costs.  However,  on  the  autho- 
rity of  the  case  of  The  Emperor  of  Brazil  v.  Robinson,  without  entering  into 
the  grounds  of  that  decision,  I  think  that  there  is  no  objection  on  this 
ground  for  granting  this  rule.  As  to  the  second  point,  that  the  application 
is  too  late,  I  do  not  say  that  under  the  new  rule  a  party  may,  in  all  cases, 
make  this  application  at  any  time  before  issue  is  joined,  yet  it  appears  to 
me  that  the  rule  provides  a  sort  of  guide  as  to  how  the  Courts  are  to  act  in 
these  cases.  Now  it  appears  here  that  the  action  was  commenced  on  the 
14th  of  June;  the  defendant  then  certainly  was  aware  that  the  plaintifi*was 
resident  abroad.  The  declaration  was  delivered  on  the  Sd  of  July,  and  oq 
the  26  th  of  October  the  defendant  pleaded,  and  in  all  probability  more  than 
one  summons  for  him  to  plead  had  previously  been  obtained.  On  the  Sd  of 
November  the  plaintiff  obtained  an  order  to  amend  the  declaration,  and,  as 
I  collect,  a  material  alteration  was  then  made  in  its  form.  It  seems  to  roe 
that  the  defendant  was  thereby  put  in  the  same  situation  as  if  the  declaration 
had  been  then  for  the  first  time  delivered.  I  do  not  say  that  this  would  be 
so  in  all  cases  where  the  declaration  is  amended,  but  when  the  declaration  is 
materially  altered,  the  defendant  may  say,  it  is  now  put  in  so  different  a  form 
that  I  ought  to  call  on  the  plaintiff  to  give  security  for  costs.  Taking,  there- 
fore, into  consideration  both  the  new  rule  and  also  the  amended  declaration, 
I  think  that  this  application  is  in  time,  and  the  rule  must  therefore  be  made 
absolute  (6). 

Sir  J.  Campbellt  A.  G.,  then  submitted  that  the  defendant  ought  to  pay 
the  costs  of  the  application,  as  it  did  not  appear  that  any  demand  of  the  se- 
curity had  been  made  by  the  defendant,  previous  to  the  application  to  the 
Court.  He  cited  Fletcher  v.  Lew,  in  which  Bailie  v.  BenuUes  (c)  was  referred 
to,  and  contended  that  it  ought  to  appear  on  the  defendant's  affidavit  that 
such  a  demand  had  been  made,  and  that  as  it  did  not  the  defendant  ought  to 
pay  the  costs. 

.  Sir  W,  W.  FolUtt,  contra,  contended,  that  in  the  cases  cited,  it  appeared  on 
the  affidavits  that  no  demand  had  been  made,  which  it  did  not  in  the  present ; 

(a)  Ante,  278  ;  6  Dowl.  P.  C.622.  (c)  1  B.  &  Aid.  331  ;  see  also  Jwes  ». 

(A)  See  Brtmghton  v.  J.-remy,    1  Har.  &  Jonu,  1  Dowl.  P.  C.  313;  B&hrty.Sessums, 

Wol.  626  ;  GHTney  v.  Key,  Id.  201 ;  3  Dowl.  2  Dowl.  P.  C.  710. 
P.C.669. 
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and  that  had  the  rule  heen  drawn  up  with  a  stay  of  proceedings,  it  would  Bail  Court. 

have  been  necessary  that  the  defendant's  affidavit  should  state  a  previous  v^v«^ 

demand  had  been  made,  but  that  not  being  the  case  it  was  unnecessary,  and  ^J  ch^ece 

that  therefore  the  plaintiflTs  affidavit  should   shew  no  demand  had  been  *°^°». 

made,  if  he  wished  to  obtain  the  costs  of  the  rule.  Wriout. 

Cur,  adv.  vuU, 

LiTTLEDALE,  J.,  aflcrwards  (Nov.  25th)  gave  judgment. — I  find  that  there 
are  conflicting  opinions  and  conflicting  decisions  on  this  subject.  In  the  case 
of  Fletcher  v.  Ltw  (a),  in  the  full  Court,  I  said,  that  no  demand  having  been 
made  for  security  for  costs  before  moving  for  it  in  Court,  the  rule  was  that 
the  plaintiff  should  have  the  costs  of  the  motion.  I  am  willing  to  retract 
my  opinion,  whenever,  on  further  consideration,  I  think  I  have  come  to  a 
wrong  conclusion,  and  in  the  present  case  I  think  that  the  rule  is  not  as  I 
then  decided,  but  as  is  laid  down  by  Baron  Parke^  in  the  case  of  Fountain  v. 
Stedt  {6).  That  case  is  a  subsequent  case  to  that  of  Fletcher  v.  Lew.  However^ 
on  principle,  it  seems  to  me  that  it  is  not  necessary  that  a  previous  applica- 
tion should  have  been  made  to  the  plaintiff*.  Certainly  it  appears  hard  on  a 
plaintiff  to  call  him  into  Court  on  a  rule  like  the  present,  unless  he  has  been 
previously  required  to  give  security  for  costs.  If  when  so  called  into  Court 
he  had  said,  you  need  not  have  served  me  with  this  rule,  as  I  would  have  given 
security  for  costs  had  I  been  requested  so  to  do,  then  the  defendant  would 
have  had  to  pay  the  costs  of  the  rule,  because  the  plaintiff*  had  always  shewn 
himself  ready  to  grive  the  security.  But  in  the  present  case  the  plaintiff*  has 
resisted  this  rule  to  his  utmost,  and  having  done  that,  and  having  shewn  him- 
self unwilling  to  give  the  security  required,  I  think  that  the  rule  must  be 
absolute  in  general  terms. 

Rule  absolute  accordingly. 

(a)  3  Ad.  &  El.  551.  (6)  5  Dowl.  P.  C.  331. 


Reynolds  and  another  v.  Howden. 


THIS 


cause  was  tried  at  the  York  spring  assizes,  1836,  and  the  plaintiff*    ifapWmiffbe- 
obtained  a  verdict,  with  liberty  for  the  defendant  to  move  to  enter  a  non-  the  prognu  of 
suit.     The  defendant  in  the  next  term  obtained  a  rule  nisi  accordingly,  which  ■c««m'.»pi»»«' 

o  J  ^  lion  should  bo 

was  still  pending.     Since  that  time  the  plaintiff*8  had  become  bankrupts,  and  made  to  hit  Mtis- 
assignees  had  been  appointed ;  a  rule  was  then  obtained  calling  on  the  assig-  2,7\^ton  iTwL 
nees  to  shew  cause  why  they  should  not  give  security  for  costs.     No  pre-  tinued  bj  tbem» 
vious  application  had  been  made  to  the  assignees.  ^fik!doo*io  fi'ild 

tecuriij  for  cosu. 

fV,  H,  Watson  shewed  cause. — This  rule  cannot  be  supported.  In  ordi- 
nary cases  application  may  be  made  for  security  for  costs  at  any  time  before 
trial;  and  it  is  on  the  ground  that  the  plaintiff  is  an  actor  and  may  put  the 
defendant  to  costs  which  he  is  unable  afterwards  to  pay ;  but  in  this  case  it 
is  the  defendant  who  is  the  actor,  it  is  he  alone  who  has  to  take  any  steps  in 
the  cause,  and  if  he  does  nothing  the  plaintiff  will  be  entitled  to  have  judg-, 
ment  on  the  verdict  which  he  has  obtained.  The  application  therefore  in 
this  case  is  made  too  late.     Another  reason  why  tliis  application  cannot  be 
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Rbynoldb 

and  another 

«. 

HOWDEN. 


granted,  in,  that  it  does  not  appear  on  the  affidavits  that  application  has  been 
made  to  know  whether  the  cause  is  to  be  carried  on  for  the  benefit  of  the 
assignees. — [Coleridge^  J.— If  there  is  no  affidavit  that  an  application  has 
been  made  to  the  assignees,  or  that  the  cause  is  to  be  carried  on  by  thenii 
is  not  this  application  premature  ?] 

Hoggins,  contril. — It  is  submitted  that  it  is  not.  The  cases  of  Mason  v. 
Polhill  (a),  DoyU  v.  Anderson  {b)^  and  Bohrs  v.  Sessions {c),  are  authorities  for 
this  application,  and  they  shew  that  it  may  be  made  at  any  time  before  final 
judgment.  It  is  necessary  also  that  this  application  should  be  made  as  early 
as  possible :  and  if  it  had  not  been  made  at  the  present  time  the  case  of 
Mason  v.  Polhill  shews  that  it  might  perhaps  be  too  late  to  make  the  motion 
at  all.  It  is  impossible  for  the  defendant  to  swear  as  to  whether  the  action 
is  continued  for  the  benefit  of  the  assignees,  or  for  the  plaintiffs'  own  beneBt. 
It  should  be  stated  on  the  other  side  how  the  bankrupts  stand  in  regard  to 
their  assignees. 

Coleridge,  J.  —This  rule  has  not  been  moved  for  too  late,  but,  on  the  con- 
trary, too  soon,  having  been  moved  for  before  the  necessary  steps  were  taken 
of  knowing  whether  the  assignees  will  give  security  for  costs,  or  will  have 
any  thing  to  do  with  the  action. 

Rule  discharged  (d). 


(a)  2Dowl.  P.  C.  61. 

(b)  2  Dowl.  P.  C.  596. 


(e)  2  Dowl.  P.  C.  710. 
(d)  See  the  previous  case. 


Since  the  peie- 
ing  of  the  Poor 
JLaw  Amendment 
Act,  an  appeal 
axaintt  an  order 
of  removal  maj  be 
made  at  the  next 
seaiions  after  the 
•ctual  removal, 
and  need  not  be 
made  at  the  next 
•eetiont  after  the 
service  of  the  no- 
tice of  charge- 
abilitj. 


The  Queen  v.  The  Justices  of  Salop. 

AN  order  of  two  justices  was  roade  on  the  9th  of  February  last»  to  remove 
a  pauper  from  the  parish  of  St.  Mary,  Shrewsbury,  to  the  parish  of 
Forden,  in  Montgomeryshire.  The  notice  of  the  chargeability,  together  with 
a  copy  of  the  order  of  removal  and  of  the  examination  of  the  pauper,  was 
sent  to  the  parish  officers  of  Forden,  as  required  by  the  stat.  4Sc  5  fV.  i, 
c.  76,  s.  79,  and  was  received  by  them  on  the  11th  of  February.  There 
was  then  time,  according  to  the  practice  of  the  sessions,  to  give  notice  of 
appeal  for  the  next  sessions,  which  were  held  on  the  3d  of  April,  but  no  notice 
was  given,  no  appeal  was  entered,  nor  was  any  application  made.  On  the 
10th  of  April  the  pauper  was  removed  pursuant  to  the  order.  On  the  9th 
of  June  proper  notice  of  appeal  was  given  for  the  sessions,  which  were  held 
on  the  26th.  It  was  then  objected  by  the  respondent  parish,  that  the  appeal 
was  too  late,  and  the  Court  being  of  that  opinion  refused  to  hear  it.  A  rule 
having  been  obtained  to  shew  cause  why  a  mandamus  should  not  issue,  com- 
manding the  justices  to  enter  continuances  and  hear  the  appeal ; 

Whateley  shewed  cause. — The  decision  of  the  Court  of  Quarter  Sessions 
was  right.  The  power  of  appeal  against  an  order  of  removal  is  given,  by 
the  13  &  14  Car,  2,  c.  12,  and  it  is  necessary  that  the  appeal  should  be  made 
at  the  next  sessions  after  the  parish  is  aggrieved-     Previous  to  the  passing 


MICHAELMAS  TERM,  1837.  599 

of  the  New  Poor  Law  Act,  4&5  U^.4,c.  76,  it  was  held,  that  the  parish  Bail  Court. 
was  aggrieved  by  the  removal  of  the  pauper,  and  it  was  therefore  necessary  v^v^ 
to  make  the  appeal  at  the  next  sessions  after  the  removal.  By  the  79th  sec-  ^^*  J""** 
tion  of  the  late  act,  however,  it  is  enacted,  that  the  pauper  shall  not  be  re-  Justices  of 
moved  until  twenty-one  days  after  notice  of  the  chargeability  is  given,  toge-  Salop. 
ther  with  a  copy  of  the  order  of  removal,  and  of  the  examination  of  the  pauper ; 
and  by  the  84th  section,  the  parish  to  which  tlie  pauper  is  removed  is  obliged, 
in  case  the  removal  takes  place,  to  pay  the  expense  of  relief  and  maintenance 
from  the  time  of  sending  that  notice.  It  is  submitted,  therefore,  that  this 
appellant  parish  was  aggrieved  by  the  order  of  removal,  and  that  therefore 
they  ought  to  have  appealed  to  the  next  sessions  after  they  had  notice  of 
that  order  which  were  held  on  the  Sd  of  April.  The  cases  of  Tke  King  v. 
The  Justices  of  Stsfolk  {a)  and  Tke  King  v.  Tke  Justices  of  Leicestershire  (b) 
will  be  relied  on  by  the  other  side ;  but  they  do  not  decide  this  case.  There 
the  appeals  were  made  to  the  next  sessions,  and  the  only  question  was,  whe- 
ther the  appeal  could  be  made  at  all,  no  notice  of  appeal  having  been  given 
within  the  twenty-one  days  after  the  order  was  made ;  and  it  was  held,  that 
the  appeal  might  be  made,  as  the  79th  section  only  enacted  that  the  pauper 
was  not  to  be  removed  for  twenty-one  days,  but  left  the  right  of  appeal  as  it 
was  before.  This  case  is  similar  to  the  case  of  a  suspended  order  of  removal 
under  the  stat.  49  G.  d,  c.  124,  s.  2,  where  the  time  of  appeal  is  reckoned 
from  the  time  of  serving  the  suspended  order,  and  that  practice  is  also  to  be 
adopted  in  the  present  case.  As  the  appellant  parish  became  liable  to  pay 
the  costs  of  the  relief  and  maintenance  of  the  pauper  by  the  order  of  re- 
moval, it  was  aggrieved  by  that  order,  and  should  have  prosecuted  the 
appeal  accordingly. 

Alfreds.  Dowling,  contra.— The  decision  of  the  Court  of  Quarter  Sessions 
was  wrong,  as  the  appellant  parish  was  not  aggrieved  until  the  10th  of  April, 
when  the  pauper  was  removed.  Under  the  former  acts  a  parish  was  not 
aggrieved  until  the  removal  took  place ;  and  it  has  been  decided  by  the  two 
cases  cited,  that  the  new  act  has  no  efiect  in  this  respect,  except  to  make  the 
pauper  irremovable  for  twenty-one  days.  The  appellant  parish  therefore  is 
aggrieved  when  the  removal  takes  place  as  it  was  before  the  passing  of  the 
New  Poor  Law  Act.  It  cannot  be  contended  that  the  appellant  parish  was 
aggrieved,  under  the  84th  section,  by  the  order  of  removal  being  made,  in- 
asmuch as  it  is  uncertain  whether  that  parish  will  ever  become  liable  under 
it  to  pay  any  expenses  for  the  maintenance  of  the  pauper.  This  not  being 
a  suspended  order  of  removal,  the  law  in  such  cases  does  not  apply  ;  besides, 
the  49  G.  S,  c,  124,  s.  2,  contained  an  express  enactment  that  the  time 
for  appealing  shall  be  computed  from  the  time  of  serving  the  order,  and  not 
from  the  time  of  removal. 

It  was  then  suggested  that  the  decision  of  the  Court  in  the  case  of  The 
King  V.  The  Justices  of  Cornwall^  which  was  not  reported,  had  decided  this 
case  also. 

Cur,  adv.  xuU. 

LiTTLEDALE,  J.,  afterwards  (Nov.  25th) gave  judgment. — Itseems  tome  that 

(fl)  1  Har.  5c  Wol.  618  ;  4  Adol.  &  El.  (6)  4  Dowl.  P.C.  633. 

319;  5Nev.&Man.503. 
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this  is  a  clear  case ;  and  though  the  Court  took  time  to  consider  their  judg- 
ment in  the  case  of  The  King  v.  The  Justices  of  CamroaU,  yet  in  this  case  1 
have  no  doubt,  independently  of  that  decision.— [His  lordship  then  recited  the 
facts  of  the  case.] — Now  as  to  the  order  of  removal,  the  first  act  was  the  1 3 
&  14  Car,  2f  c.  12,  the  first  section  of  which  provides  that  two  justices  may 
remove  poor  persons  to  their  last  legal  settlement.     The  second  section  pro- 
vides that  all  parties  who  think  themselves  aggrieved  by  the  order  of  the 
justices,  may  appeal  at  the  next  sessions;  and  as  it  is  by  the  removal  that  the 
parties  are  aggrieved,  it  has  been  held  that  the  appeal  must  be  made  at  the  next 
sessions  after  the  removal.     It  is  not  necessary  to  cite  cases  on  that  point, 
which  has  not  been  disputed  in  the  argument  on  this  case.     It  was  however 
contended  by  the  counsel  who  argued  that  the  sessions  had  done  rights  that 
this  is  now  altered  by  the  Poor  Law  Amendment  Act,  4  &  5  fT.  4,  c.  76. 
By  the  79tb  section  it  is  enacted,  that  no  poor  person  shall  be  removed 
"  until  twenty-one  days  after  a  notice  in  writing  of  his  being  so  chargeable 
or  relieved,  accompanied  by  a  copy  or  counterpart  of  the  order  of  removal 
of  such  person,  and  by  a  copy  of  the  examination  upon  which  such  order  was 
made,  shall  have  been  sent  by  post  or  otherwise,  by  the  overseers  or  guardians 
of  the  parish  obtaining  such  order,  or  any  three  or  more  of  such  guardians,  to 
the  overseers  of  the  parish  to  whom  such  order  shall  be  directed."    Then  fol- 
lows a  proviso  in  case  the  overseers  agree  to  submit  to  the  order,  and  also  a 
proviso  in  case  of  a  notice  of  appeal  being  given.     By  the  81st  section  it  is 
enacted,  that  if  a  notice  of  appeal  is  given,  a  statement  of  the  grounds  of  appeal 
must  be  given  fourteen  days  before  the  sessions.  And  by  the  84th  it  is  enacted, 
*'  that  the  parish  to  which  any  poor  person,  whose  settlement  shall  be  in  ques- 
tion at  the  time  of  granting  relief,  shall  be  admitted  or  finally  adjudged  to 
belong,  shall  be  chargeable  with  and  liable  to  pay  the  cost  and  expense  of 
the  relief  and  maintenance  of  such  poor  person,  and  such  cost  and  expense 
may  be  recovered  against  such  parish  in  the  same  manner  as  any  penalties 
or  forfeitures  are  by  this  act  recoverable  ;  provided  always,  that  such  parish, 
if  not  the  parish  granting  such  relief,  shall  pay  to  the  parish  by  which  such 
relief  shall  be  granted,  the  cost  and  expense  of  such  relief  and  maintenance 
from  such  time  only  as  notice  of  such  poor  person  having  become  chargeable 
shall  have  been  sent  by  such  relieving  parish  to  the  parish  to  which  such 
poor  person  shall  be  so  admitted  or  finally  adjudged  to  belong."      Mr. 
Whaieley  contended  on  those  sections,  that  the  parish  was  aggrieved  by  the 
order  of  removal  and  copy  of  the  examination  being  sent ;  and  that  although 
no  actual  grievance  is  thereby  sustained,  yet  inasmuch  as  the  parish  may  be- 
come liable,  by  what  takes  place  afterwards,  to  certain  expenses  from  the 
time  the  order  is  sent,  that  is  to  be  considered  as  the  time  when  the  parish  is 
aggrieved.     I  own  I  think  that  that  is  not  so,  as  the  Poor  Law  Amendment 
Act  does  not  make  any  difference  in  the  law  as  to  when  a  parish  is  a^neved. 
It  is  aggrieved  by  having  to  pay  money  for  providing  for  the  relief  and 
maintenance,  and  it  is  not  by  the  possibility  of  incurring  some  expense,  which 
is  a  mere  contingency,  that  it  is  aggrieved.     That  is  my  opinion ;  but  if  I  had 
any  doubt  on  the  subject,  the  case  of  The  King  v.  The  Justices  of  Cornwall, 
which  was  argued  in  Easter  terra  last,  and  judgment  given  in  Trinity  term, 
has  decided  the  point.     The  facts  of  that  case  are  precisely  the  same  as  the 
present.     There  the  copy  of  the  order  and  examination  were  served  in  June, 
and  so  early  that  he  might  have  appealed  to  the  Midsummer  sessions;  the 
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pauper  was  removed  the  day  after  those  sessions,  foid  the  appeal  was  made     Bail  Court, 
at  the  October  sessions.     So  here,  the  copy  of  the  examination  and  order  of        ^'^.-^^ 
removal  were  sent  on  the  llth  of  February,  in  time  to  have  made  the  appeal     '^^^  Qubeh 
at  the  April  sessions ;  nothing  was  done  at  those  sessions ;  the  pauper  was      justices  of 
then  removed,  and  the  appeal  was  made  to  the  next  Midsummer  sessions.         Salop. 
The  cases  therefore  are  exactly  parallel.     The  Court  took  time  to  consider 
their  judgment  in  that  case, and  held  that  the  appeal  was  made  in  time.     I  am 
of  opinion  therefore  that  the  parish  was  not  aggrieved  until  the  actual  re- 
moval, and  that  although  it  may  become  liable  to  expenses  from  some  ante- 
cedent time,  yet  that  does  not  make  any  difference.     The  time  of  removal  is 
the  time  when  the  parish  is  aggrieved,  and  therefore  this  rule  must  be  made 
absolute. 

Rule  absolute. 


Prior  r.  Binns. 

^HIS  was  a  rule  to  shew  cause  why  the  execution  of  a  writ  of  inquiry  and     AMcond  con- 
the  subsequent  proceedings  should  not  be  set  aside  with  costs,  and  why  tinned  noUce  of 
the  defendant  should  not  be  discharged  out  of  custody  as  to  this  action,  and  of  inqu^.Vhich 
why  the  plaintiff  should  not  pay  the  costs  of  this  rule.    Judgment  had  been  **<>*■  not  mention 

JL*.  _  -•^.  -,  .  1.1./..         .  ****■""  •od  plMce, 

suffered  by  default,  and  a  good  notice  of  the  execution  of  the  wnt  of  mquiry^  oor  refer  to  the 
mentioning  the  hour  and  place,  was  given  on  the  13th  of  June  for  the  22d.  fi«tnoiif*.f»«»not 

^  r  '  o  operate  M  a  good 

Before  the  22d  this  notice  was  continued  to  a  still  later  day ;  and  in  the  same  new  oouce, 
way  six  other  notices  of  continuance  were  given.    The  last  was  given  on  the  d»y"'^fore"Ji*^* 
22d  of  July,  and  was  in  this  form :  "  1  hereby  continue  the  notice  of  exe-  d%y  mentioned. 
cuting  the  writ  of  inquiry  in  this  case  until  the  1st  day  of  August  next." 
On  the  31  St  of  July  the  defendant's  attorney  gave  notice  that  he  should  not 
attend  the  next  day,  but  the  plaintiff's  attorney,  notwithstanding,  proceeded 
in  the  inquiry,  and  obtained  a  verdict  for  80/.     A  summons  was  afterwards 
taken  out  to  set  aside  this  execution  of  the  writ  of  inquiry,  but  the  applica- 
tion was  dismissed  by  JVUliamSf  J.,  and  the  defendant  had  since  been  charged 
in  execution. 

Ogle  shewed  cause. — It  is  contended  on  the  other  side,  that  according  to 
the  usual  practice  there  can  be  but  one  continuation  of  the  notice  of  inquiry ; 
and  that  consequently  the  notice  given  on  the  22d  of  July  was  a  bad  notice. 
But  even  allowing  that  to  be  the  practice,  still  the  notice  given  on  the  22d  of 
July  is  a  good  notice,  as  it  has  the  effect  of  a  new  notice,  there  having  been 
eight  days  between  the  time  it  was  given  and  the  day  on  which  it  was  to  be 
executed,  which  is  the  time  required  by  the  practice  of  the  Court.  The  case 
of  Tyte  V.  Steventun  (a),  shews  that  a  continuance  of  a  void  notice  of  trial 
may  operate  as  a  good  new  notice,  and  so  in  this  case  continuance  of  a  good 
notice  of  inquiry  may  undoubtedly  operate  as  a  good  new  notice. 

Wallinger,  contra. — The  cases  of  Vrke  v.  Bambridge  (b)  and  Burgess  v. 
Boyd  (c),  which  are  referred  to  in  TidiTs  Practice  (d),  shew  that  all  the  notices 

(a)  2   Black.   1298;  kee  also  Ranger  v.  (c)  2  Chit.  220. 

BUgh,  and  Veil  v.  Tyne,  2  Har.  &c  Wol.  299.  {d)  P.  680,  9ih  edit. 

(6)  Barnes,  297. 
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Bail  Cwrt.     ^^^^  ^^  ^^^^  continued  notice  are  bad.     It  is  then  contended,  that  the  case 
%^v-w        of  Tyie  v.  Steventon  shews  that  the  last  notice  operates  as  a  good  new  notice. 
pBtoa        It  might  perhaps  so  operate  if  this  were  a  notice  of  trial,  as  in  that  case. 
BiMM         This  however  is  a  notice  of  inquiry,  which  ought  to  contain  the  place  nnA  hour 
at  which  the  inquiry  is  to  take  place;  and  as  the  last-mentioned  notice 
contains  neither,  and  does  not  refer  to  the  first  notice  as  to  these  particu- 
lars, it  cannot  operate  as  a  good  new  notice. 

Cwr.  adv.  vuli. 

LiTTLBDALE,  J.,  aftcrwards  (No¥.  25th)  gave  judgment. — ^Thiswaaaruleto 
shew  cause  why  the  execution  of  a  writ  of  inquiry,  and  the  subsequent  proceed- 
ings, should  not  be  set  aside  with  costs,  and  why  the  defendant  should  not 
be  discharged  out  of  custody  as  to  this  action,  and  why  the  plaintiff  should 
not  pay  the  costs  of  the  rule.  It  appeared  that  a  reguUir  notice  of  inquiry 
was  given,  and  afterwards  several  notices  of  continuance.  The  first  notice  was 
quite  regular,  and  mentioned  the  hour  and  place  where  the  inquiry  was  to  take 
place.  The  continuances  were  merely,  I  hereby  continue  the  ootioe  of  exe- 
cuting the  writ  of  inquiry  in  this  cause  until  such  a  day.  Now  it  was  con- 
tended, that  although  in  general  there  might  be  one  continuance  only,  yet  as 
the  last  continuance  was  above  eight  dayt  before  the  inquiry  was  to  take 
place,  it  might  be  taken  as  a  good  original  notice  of  inquiry :  the  case  of  Tyte 
V.  Stevenian  was  cited,  wbere  die  Court  held  that  the  continuance  of  a  void 
notice  of  trial  might  operate  as  a  new  notice.  It  appears  to  me,  that  if  that 
-.  eaae  b  to  govern  the  present,  this  rule  must  be  discharged ;  but  I  think 

that  that  case  does  not  govern  the  present,  as  a  notice  of  trial  does  not 
mention  either  the  hour  or  the  place  of  trial,  while  a  notice  of  inquiry, 
besides  the  day,  must  mention  the  place  and  hour.  It  appears,  therefore,  to 
me,  that  the  last  continued  notice  of  inquiry  is  not  to  be  governed  by  the 
practice  on  a  notice  of  trial.  It  may  be  contended  that  the  first  notice  of 
inquiry  is  virtually  engrafted  into  the  last  continued  notice,  but  that  con- 
tinued notice  does  not  say  the  inquiry  is  to  be  at  the  same  hour  and  place 
which  are  mentioned  in  the  first  notice,  and  does  not  at  all  refer  to  it.  There 
is  no  doubt  but  that  the  defendant  could  not  be  misled,  as  these  inquiries  are 
always  held  at  the  same  place,  although  the  hour  may  be  different;  but  then 
the  plaintiff  has  so  far  deviated  from  the  regular  course  of  practice,  that  I 
think  this  notice  must  be  held  to  be  bad.  The  rule  must  therefore  be 
absolute,  but  not  with  costs,  as  the  case  of  Tyie  v.  Sieoenton  is  very  similar 
to  this  case,  though,  as  I  have  said,  distinguishable  from  it. 

Rule  absolute  without  costs. 
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Bail  Court, 

Lefevre  V.  Wright. 

T^HE  defendant  was  an  attorney  of  the  Court,  and  in  January  last  was  ^^^f^  ^[^l^^' 

charged  in  execution  on  a  bill  of  exchange,  of  which  he  was  the  acceptor,  u  proceeded 
In  April  another  bill  of  exchange,  of  which  he  was  the  acceptor,  became  due,  uuai\Se*a£iiy 
and  a  detainer  was  lodged.     While  so  in  the  custody  of  the  marshal  he  had  merely. 
been  allowed  the  benefit  of  the  rules  of  the  Queen's  Bench  Prison,  and  it  tionbywim^Iraj 
appeared  that  he  had  been  in  the  constant  habit  of  going  beyond  the  rules  «ho  «••  arrested 
and  practising  as  an  attorney.   In  August,  a  third  bill  of  exchange,  of  which  Aaeut,  RDd^did 
he  was  the  acceptor,  became  due,  the  holder  of  which  was  the  attorney  of  the  "*»*  •??'»  *«  *»• 
plaintiffs  in  the  two  former  actions.     A  capias  was  issued  on  that  bill,  and  the  3d  of  Novrm. 
the  defendant  was  arrested  on  the  26th  of  August  by  the  sheriff  of  Surrey,  a  ***[•  *;*'?  ^  ***•• 

1  1.  1  «      1  1  WW  1  11  *  3.  It  U not 

very  short  distance  beyond  the  rules.     He  was  taken  to  a  lock-up  house  Decenary  to  pro- 
which  was  not  within  the  rules,  and  while  there,  wriu,  at  the  suit  of  the  Sn^in^.T'laMt 
plaintiffs  in  the  two  former  actions,  were  issued  against  the  marshal  for  the  »  person  in  cim< 
escape.   The  defendant  afterwards  removed  himself  out  of  the  custody  of  the  Sjond**Sie^iet 
sheriff  of  Surrey  into  the  custody  of  the  marshal.    The  plaintiff  in  the  action  bat  he  may  be 
on  the  last  bill  had  since  declared,  and  had  ruled  the  defendant  to  plead.     A  ^^^  ^^  * 
rule  was  obtained  on  the  Sd  of  November,  calling  on  the  plaintiff  to  shew     «•  it  h  not 
cause  why  the  capias  and  subsequent  proceeding  should  not  be  set  aside  with  2!o^te  beyond 
costs,  no  previous  application  having  been  made  to  a  judge  at  chambers.         ^|*^  ^J'*^  "^  ^« 

issued. 

Ogle  shewed  cause.*— At  moat  there  has  been  a  mere  irregularity,  which     ^'  ^h^^lLi 
the  defendant  has  waived  by  not  applying  aooner  to  a  judge  at  chttnbera.  veatb^yo^tbe 
The  cases  of  Domes  v.  Witheringtm{a)  and  Moore  v.  StochDeUip)  shew  this  ];jj2;"d!,1Jii^.!on 
application  to  be  too  late.     It  cannot  be  contended  that  this  capias  was  void,  is  no  ground  for 
either  on  the  ground  that  the  defendant  was  a  practising  attorney^  or  on  the  J^ptuJSotgifit 
ground  that  the  plaintiff  should  have  proceeded  by  writ  of  detainer.     In  the  m&ght  perhaps  be 
case  of  Paul  v.  Garry,  which  is  in  a  note  to  the  case  of  Moore  v.  Stockwdl^  \^il\  to*a|»piy 
a  party  was  proceeded  against  by  bill  as  an  attorney,  when  in  fact  he  was  '<>  n>e  Court,  an 
not  an  attorney,  and  it  was  held  to  be  an  irregularity  merely.   So  in  this  case,  brouKht  against  ^'^ 
even  supposing  the  defendant  is  privileged  as  an  attorney,  it  is  an  irregularity  him  for  the  escape, 
merely,  and  no  case  can  be  cited  to  shew  that  this  proceeding  by  capias  is 
void  on  that  ground.    But  the  defendant  is  not  privileged  as  an  attorney,  for 
being  in  custody  for  debt,  he  thereby  looses  his  privilege,  Bylesv.  Wilton{c). 
Mr.  Tidd  says  (d)  that  the  privilege  is  for  the  benefit  of  the  client ;  and  by 
12  Geo.  2,  c.  13,  s.  9,  it  is  enacted,  that  no  attorney,  who  is  a  prisoner  in  any 
gaol  or  in  the  rules,  shall  practise  as  an  attorney.    It  is  impossible,  therefore, 
for  this  defendant  to  claim  his  privilege.     Nor  are  these  proceedings  void 
because  the  plaintiff  has  not  proceeded  by  writ  of  detainer.     It  is  clear  that 
the  defendant  was  beyond  the  rules  when  taken  on  the  capias,  if,  therefore, 
the  plaintiff  had  proceeded  by  detainer,  the  marshal  would  have  been  justi- 
fied in   refusing  to  acknowledge  the  defendant  as  in  his  custody.     It  is 
also  contended  on  the  other  side,  that  the  plaintiff  in  this  action  colluded 
with   the  plaintiffs  in  the   former  actions   for  the  purpose   of    fixing  the 
marshal  and  commencing  proceedings  against  him  for  the  escape ;  but,  sup- 

(a)  2  Taunt,  243.  (c)  4  B.  &  Aid.  88. 

^6)  6  B.  &  C.  76.  Id)  Page  «2,  9th  edit. 
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posing  that  to  be  so,  it  is  no  ground  for  this  process  against  the  defendant 
being  set  aside,  though  it  may  perhaps  be  a  defence  to  the  actions  for  the 
escape. 

Pctersdorft  contra. — This  writ  of  capias  is  void  on  two  grounds;  first,  be- 
cause it  issued  against  a  practising  attorney ;  and  secondly,  because  the  party 
being  confined  within  the  rules  of  the  Queen's  Bench  Prison  ought  to  have 
been  proceeded  against  by  writ  of  detainer,  and  not  by  capias.  The  Uni- 
formity of  Process  Act,  ft  &  S  WUL  4,  c.  89,  s.  8,  is  evidently  from  its  lan- 
guage intended  to  apply  to  persons  living  within  the  rules,  as  well  as  to 
persons  in  actual  custody  within  the  walls  of  a  prison ;  and  it  is  submitted 
that  it  was  the  intention  of  the  legislature  by  that  enactment  to  direct  that 
proceedings  in  such  cases  should  be  by  writ  of  detainer  only. — [CoUridge, 
J. — But  this  defendant  was  out  of  the  rules  when  taken.] — He  was  but  a 
very  short  distance  beyond,  and  it  will  be  placing  the  marshal  in  great 
difficulty  if  the  Court  allows  a  person  to  be  arrested  when  there  is  such 
a  trifling  escape. — [Coleridge^  J. — That  is  the  very  thing  the  marshal  takes 
security  against.] — There  is  also  another  difficulty  which  the  other  side  has 
to  contend  with,  namely,  that  it  should  be  shewn  that  the  defendant  was  out 
of  the  rules  at  the  time  the  capias  issued,  and  it  is  not  sufficient  to  shew  that 
he  was  out  when  taken  into  custody.  It  is  also  shewn  on  the  affidavits  that 
there  was  collusion  on  the  part  of  the  plaintiff,  which  of  itself  is  ground  for 
making  this  rule  absolute.  Supposing  that  this  capias  is  not  a  nullity  on  ac- 
count of  it  having  issued  against  a  practising  attorney,  still  it  is  not  such  a 
mere  technical  irregularity  as  would  authorize  a  judge  at  chambers  to  inter- 
fere, and  the  Court  will  not  in  such  a  case  allow  the  time  that  has  elapsed  to 
preclude  an  attorney  from  having  the  privilege  which  he  is  entitled  to. 

Coleridge,  J. — There  are  several  grounds  on  which  this  rule  is  moved. 
The  first  is,  that  the  defendant  is  privileged  as  a  practising  attorney,  and  that 
improper  proceedings  have  been  taken  against  him  by  arresting  him  on  a 
capias.  It  is  not  necessary  to  inquire  whether  he  is  a  pracusing  attorney  or 
not,  and  whether,  by  practising  while  in  custody,  he  ceases  to  have  his  privi- 
lege as  a  practising  attorney,  though  I  think  it  would  be  taking  a  strong 
position  to  hold  that  opinion.  I  think  the  case  must  be  put  on  the  ground 
that  there  has  not  been  more  than  a  mere  irregularity,  and  then  the  question 
of  the  time  when  this  application  was  made  is  let  in.  When  I  see  that  this 
arrest  was  on  the  26th  of  August,  and  that  nothing  was  done  to  discharge 
the  defendant  until  the  3d  of  November,  I  must  hold  on  all  the  decided 
cases,  that  the  application  was  made  too  late.  But  then  it  is  next  said  that 
the  time  is  out  of  the  question,  the  proceedings  being  a  mere  nullity,  as  by  the 
Uniformity  of  Process  Act  it  is  an  illegality  to  proceed  by  writ  of  capias,  that 
act  having  in  effect  directed,  that  where  a  party  is  in  custody  the  process  is 
not  to  be  by  writ  of  capias,  but  by  writ  of  detainer.  Now  I  must  consider  who 
it  is  that  is  making  this  application ;  it  is  the  defendant,  Wright :  I  must  also 
consider  the  circumstances  of  the  case  ;  he  was  confined  within  the  rules  of 
the  Queen  s  Bench  Prison,  and  it  appears  he  was  in  the  habit  of  continually 
breaking  the  rules.  Under  such  circumstances  I  cannot  think  the  proceedings 
by  capias  were  a  nullity.  The  plaintiff  need  not  necessarily  have  known  that 
the  defendant  was  living  within  the  rules,  he  may  not  have  known  where  to  find 
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hitn,  and  therefore  took  out  a  capias.  But  it  is  said  that  it  must  depend  on  Bail  Court. 
where  the  defendant  was  at  the  time  the  writ  issued,  not  on  viihere  he  was  ^^^v'^ 
when  the  writ  was  used.  I  think  that  if  I  were  to  decide  according  to  that  I^^"^'"* 
argument  I  should  be  laying  down  an  impracticable  course  of  proceeding.  All  Wbzciit. 
that  the  Uniformity  of  Process  Act  directs  is,  that  if  a  party  wants  to  arrest 
another  he  must  proceed  by  writ  of  capias,  but  if  he  wants  to  detain  him  he 
must  proceed  by  writ  of  detainer.  This  proceeding,  therefore,  is  not  a  nullity. 
Next,  on  the  facts  of  the  case,  it  is  stated  that  there  is  collusion,  and  in  this 
way ;  the  defendant  was  in  custody  for  the  amount  of  two  of  the  bills ;  (I 
do  not  inquire  who  were  the  plaintiffs  in  those  actions,)  then  this  arrest  was 
for  the  third,  and  the  holder  of  it  was  the  attorney  for  the  plaintiffs  in  the 
former  actions ;  and  it  is  stated  that  the  object  was  to  take  the  defendant 
into  custody,  and  then  to  commence  proceedings  against  the  marshal  for  the 
escape.  Now  I  ask  with  whom  was  this  plaintiff  in  collusion  ?  was  it  with 
the  plaintiffs  in  the  former  actions  ?  The  attorney  certainly  had  a  right  to 
take  proceedings  on  this  bill.  I  decide  nothing  as  to  the  actions  against  the 
marshal,  all  I  decide  is  as  to  the  right  of  the  defendant  to  bis  discharge  under 
this  rule.  If  the  marshal  has  been  improperly  sued  he  may  make  an  appli- 
cation to  the  Court,  but  that  will  not  entitle  this  defendant,  Wright^  to  his 
discharge.  I  think,  therefore,  that  he  has  not  made  out  his  case  on  any  one 
ground,  and  this  rule  must  therefore  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Ferguson  v.  Mahon. 

JDALLANTYNE  shewed  cause  against  a  rule  for  discharging  the  defendant     An  «ffid«vu  of 
out  of  custody  for  irregularity  in  the  affidavit  to  hold  to  bail.   The  affi-  fnwy^cLillt'Jhr* 
davit  was  sworn  before  a  commissioner  in  Ireland,  but  was  not  intituled  in  Jurat  of  which 
any  Court.   The  jurat  was,  "  sworn  before  me,  J.  H,^  a  commissioner  of  Her  s«oni  before  a 
Majesty's  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  for  ^mueionerof 
taking  affidavits  in  Ireland."     He  cited  the  case  of  White  v.  Irving  (a)  as  Queeu*t  Bench, 
a  case  precisely  in  point,  to  shew  that  this  was  sufficient.  Md*Ewbruw 

is  lufficlent. 

Humfreyi  contrcl,  contended  that  the  affidavit  was  insufficient,  and  that  in 
the  case  cited  the  rule  of  H.  T.  2  WUL  4,  T.  4,  (6)  was  not  adverted  to. 

LiTTLEDALE,  J. — I  think  that  the  affidavit  is  sufficient  (c). 
Other  objections  to  the  affidavit  were  then  argued. 

(a)  2  Gale,  230  ;  5  Dowl.  P.  C.  289.  17  ;  and  Th»  KennHt  and  Avon  Canal  Corn- 

lb)  1  Dowl.  p.  C.  184.  pany  v.  Jonu,  7  T.  R.  461. 

(c)  See  Urquhart  v.  Dkk,  3  Dowl.  P.  C. 

Doe  d.  Gowland  v.  Roe. 

TfyUTT  moved  for  the  landlord's  rule  requiring  the  tenant  to  enter  into  re-  thf  r^diord'.^*'' 
cosnizances,  under  the  statute  1  Geo.  4,  c.   87,  s.  1,  on   the  usual  rule,  under  the 

°  stiitule  1  Cm.  4, 

c.  87,  ».  1,  the  execution  of  ilie  lease  was  allowed  to  be  sworn  to  by  a  persoD  who  was  present  at  the  exe- 
cution, but  was  not  tlic  attesting  i  ' 
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affidaviU,  except  that  the  affidavit,  verifying  tlie  execution  of  ilie  lease  by  the 
tenant,  was  not  made  by  the  attesting  witness,  who  was  unwilling  to  make  it. 
Another  person,  however,  now  made  an  affidavit  that  he  saw  the  lease  exe- 
cuted. It  was  submitted  that  the  words  of  the  statute,  1  Geo.  4,  c.  87,  s.  1, 
being  that  this  rule  might  be  granted  upon  producing  the  lease,  and  oq 
*'  proving  the  execution  of  the  same  by  affidavit/'  it  was  not  necessary  that 
the  affidavit  of  the  attesting  witness  should  be  produced  under  the  circum- 
stances of  the  case,  and  that  the  affidavit  of  the  other  person  who  saw  it  exe- 
cuted was  sufficient.    The  case  of  Mayor  v.  Roiheram  (a)  was  cited. 


LiTTLEDALB,  J.,  after  conferring  with  the  officer  of  the  Court,  granted  the 
rule. 


Rule  granted  (b). 


(a)  I  Gale,  157  ;  3  Dowl.  P.  C.  690. 

(b)  But  see  Doe  d.  Avery  r.  Rot,  1  Will.  Wol.  &  Hod.  178. 


Tt  it  not  m«- 
tPrial  if  a  drclara- 
tiou  in  ejertmenK 
is  intitnled  of  a 
trrm  wliiclj  ha* 
not  yefc  arrWfd. 


Do£  d.  Wilson  v.  Roe. 

fyjNNlNQ  moved  for  judgment  against  the  casual  ejector.  The  declara- 
tion was  intituled  in  Trinity  term,  in  the  first  year  of  Fictoria^  a  term 
which  bad  not  yet  arrived.  The  notice  had  no  date,  but  required  the  tenant 
to  appear  "  in  next  Michaelnuis  term,"  and  had  been  served  in  October  last. 
It  was  submitted  that  the  tenant  could  not  be  misled,  and  the  case  of  Doe  t. 
Roe  (c)  and  the  case  there  cited  were  referred  to. 


LiTTLEDALB,  J. — I  Understand  that  there  are  several  other  declarations  si- 
milarly intituled,  application  must,  therefore,  be  made  to  the  full  Court.  It 
is  rather  against  my  opinion  to  allow  this  rule  to  be  granted,  as  I  think  it 
introduces  a  laxity  of  practice. 

Gunning  afterwards  renewed  his  motion  in  the  full  Court  {d)  and  obtained 
the  rule  (e). 


Several  similar  applications  were  subsequently  made  in  this  Court,  and 
rules  granted. 


(c)  2  Dowl.  P.  C.  186. 

(d)  Before  Lord  Denman,  C.  J.,  and  FuiU- 
son,  Williams,  and  Coleridge,  Jt. 


(e)  See  Doe  d.  Will*  ▼.  Hoe,  ante,  16,  and 
Doe  d.  Symes  v.  Roe,  ante,  391. 


Doe  d.  Davis  v.  Roe. 


Judgment  f  OCKE  moved  for  judgment  against  the  casual  ejector.     The  notice  at 

against  tilt  casual  ti,e  foot  of  the  declaration,  which  was  served  on  the  14th  of  June, 

ejector  grantedy 

tiic  notice  having  during  the  life  of  the  late  King,  required  the  tenant  to  appear  in  Michaelmas 

iJ*ihe'K*og?'  ^^^  ^^^^ '"  ^^®  ^^"'^^  ^^  King's  Bench.   The  Court  having  now  become  tlie 

fienrh,  the  Court  Court  of  Queeu's  Beuch,  the  officer  of  the  Court  had  refused  to  grant  the 

having  since  be- 
come tii«  Queen's  Bench,  bj  the  demise  of  tlie  crown. 
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rule  in  the  ordinary  way^  as  the  tenant  might  perhaps  not  be  bound  to  appear     Bail  Court. 

in  this  Court.     This  refusal  rendered  this  special  application  necessary.  v^^y^ 

Doe 

LiTTLEDALE,  J.,  granted  the  rule.  Davis 

Rule  absolute.  Ro'b. 


Doe  d.  Muller  v.  Roe. 

^URNEY  moved  for  judgment  against  the  casual  ejector.    The  declara 


The  aSidiivit 
on  which  jndg- 


tion  stated  two  demises,  each  of  which  was  by  two  persons,  and  the  mentagRiDstth* 
affidavit  of  service  was  intituled  '*  John  Doc  on  the  demise  of  ^,  ^,C,and  ".uti  ejector  u 

.  moved  need  not 

Z),  &c."  without  distinguishing  which   two  were  joined  together  in   the  dutinguisii  how 
demises.     It  was  submitted  that  the  affidavit  was  properly  intituled.  STt^To^Se'dt 

clHratioD,  to  long 

LiTTLEDALE,  J. — I  think  that  it  is  sufficient.     Suppose  there  were  four  **  the^VMirTIre 
persons,  and  a  demise  was  first  stated  by  the  four,  then  by  three  of  them,  ioteited. 
then  by  two,  and  then  by  one,  it  could  not  be  necessary  to  distinguish  and 
follow  these  several  demises  in  the  affidavit,  so  long  as  all  the  names  are 
inserted. 

Rule  absolute. 


Doe  d.  Cowan  v.  Roe. 

QfTAMMERS  moved  for  a  rule  to  shew  cause  why  a  special  service  of  a     Rule  to  shew 

declaration  in  ejectment  should  not  be  a  good  service  on  the  tenant  in  ^JJIf^n^jLtoeui 
possession,  Mrs.  Philpoi,  and  submitted  that  he  was  entitled  to  the  rule,  sbonidnotbe 
though  it  was  not  known  what  was  her  Christian  name.     The  affidavit  on  thoJJJJ^JS^hrij. 
which  he  moved  stated  the  unsuccessful  inquiries  that  had  been  made  to  aan  name  of  the 

«.  ^v  tenant  could  not 

discover  the  name.  ^  discowwi. 

LiTTLEDALE,  J. — The  rulc  may  be  granted  though  the  Christian  name  is 
not  known. 

Rule  nisi  granted. 


Doe  d.  Jones  v.  Roe. 

D    V,  RICHARDS  moved  for  a  rule  for  judgment  against  the  casual     Haie  nbi 
^•"   ejector.      The  affidavit  stated,   that  on  the  26th  of  October  the  STnt'l^Irort"*''" 
declaration  and  notice  were  inclosed  in  a  letter  to  the  tenant  in  possession,  **•«  "•«»»*  ^i^tor, 
Edward  Powellt  and  that  the  deponent  went  to  the  house,  where  he  saw  the  been  service  on 
daughter  of  the  tenant,  who  said  her  father  was  not  at  home,  and  that  she  Uj^d-ngbtCTof 
did  not  know  when  he  would  be.     She  was  told  what  the  letter  contained,  poneasion  who 
and  a  copy  was  also  fixed  on  the  door  of  the  house.    Another  call  was  made  7"  •^"ft  ***  *** 

*  «  in  a  mad* bouse* 

on  the  28th,  and  the  same  daughter  said  that  the  letter  had  not  been  sent  to  but  who  was  sup- 
her  father,  and  when  requested  that  it  should  be,  she  said  "  very  well."  On  {^g*'otit'^fthe'*^^' 
a  third  call  the  daughter  said  it  had  been  sent.     Another  deponent  stated  way. 


COS 
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BmI  Court. 


Dob 

d. 
Jones 

Roe. 


that  he  had  often  requested  to  see  the  tenant^  but  that  his  wife  had  said  that 
he  was  in  a  mad-house,  but  would  not  state  where.  It  was  also  sworn  tluit 
the  wife  conducted  the  affairs  of  her  husband,  and  that  it  was  believed  that 
in  fact  he  was  keeping  out  of  the  way  of  his  creditors.  It  was  submitted, 
that  if  in  fact  the  tenant  was  in  a  lunatic  asylum,  the  case  of  Doe 
d.  Wright  ¥.  Roe  (a),  cited  in  Adams'  Ejectment,  shewed  that  there  had  been 
a  sufficient  service,  but  that  if  not,  then,  under  the  circumstances  of  the 
case,  sufficient  had  been  done  for  the  Court  to  grant  a  rule  nisi. 


LiTTLEDALB,  J.— I  think  that  a  rule  nisi  may  be  granted,  and  it  must  be 
served  on  the  daughter,  on  the  wife,  and  by  sticking  it  upon  the  premises 
and  in  the  Queen's  Bench  Office. 


Rule  nisi  granted. 


(a)  Darnel,  190. 


AnaUorney 
cannot  b«  called 
on  •ammurilj  to 
make  good  the 
value  of  au  an. 
nnity,  which  he 
had  lost  through 
liU  neglect. 


Ex  parte  Anderdon. 

JDO BERTS  moved  for  a  rule  calling  on  an  attorney  to  shew  cause  why  he 
should  not  make  good  the  value  of  an  annuity  which  had  been  lost 
through  his  neglect.     The  affidavits  on  which  he  moved  also  shewed  fraud 
and  collusion. 

LiTTLEDALE,  J. — I  ncvcr  before  heard  of  such  a  motion.  If  however  a 
case  is  made  out  for  answering  the  matters  of  the  affidavit  a  rule  may  be 
granted  for  that  purpose. 


A  rule  nisi  was  then  granted,  calling  on  the  attorney  to 
answer  the  ipatters  of  the  affidavit. 


A  dbtringas  for 
tlie  purpose  of  pro- 
ceeding to  out- 
lawry nmy  be 
grunted,  though  no 
calls  at  the  de- 
fendant's last 
place  of  resi- 
dence have  been 
made,  if  it  to 
known  that  he 
has  leUled  abroad. 


Blurton  v.  Fowell, 

n  V,  RICHARDS  applied  for  a  distringas  for  the  purpose  of  proceeding 
to  outlawry.  The  writ  of  summons  was  issued  on  the  21st  of  October, 
but  the  defendant  had  previously  gone  to  America  to  settle  there,  and  as 
long  ago  as  August  last  a  letter  had  been  received  from  him  from  that 
country.  It  was  submitted,  that  it  was  impossible  in  this  case  to  make  the 
usual  calls  as  in  cases  where  the  distringas  was  to  compel  an  appearance,  as 
the  defendant  had  no  residence  at  all  in  this  country.  The  case  of  GrindUif 
v.  Thorn  (6)  was  referred  to. 

LiTTLEDALE,  J. — I  havc  great  doubt  whether  I  ought  to  grant  a  distringas, 


(6)  6  Dowl.  P.  C.  383,  644.    S.  C.  nom. 
Clou  V,  Parker,  Wil.  VVol.  &  Dav.  71,  208  j 


see  also  Harding  v.  Manners,  2  Har.  &  Wol. 
80 ;  and  Bay  v.  Djw,  5  Dowl.  P.  C.  310. 
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notwithstanding  the  case  referred  to.    I  shall  take  time  to  consider  the  Bail  Court, 
question.  v^^>^ 

Cur.  adv.  vuit.  Blurton 


LiTTL£DALE,  J.,  aderwards  (Nov.  7th)  granted  the  distringas. 


Belt's  Bail. 


FOWELK. 


JUTANSEL  opposed  these  bail,  and  submitted  that  there  ought  to  be  the  ^ji'^^*^7*''^* 

usual  deposit  of  the  costs  of  opposing  a  former  attempt  to  justify,  be-  sworo,  to  object 
fore  the  bail  were  examined,  there  having  been  already  two  notices  of  jus-  foraCTopM^iron* 

tiflcation*  li*^'®  °ot  been  de- 


posited. 


C.  C.  JoneSf  contra,  submitted,  on  the  authority  o£  Knight's  bail  (a),  that 
the  objection  was  too  late,  the  bail  having  already  been  sworn. 

Mansel  submitted,  that  the  bail  were  sworn  as  a  matter  of  course  by  the 
officer  of  the  Court  before  there  was  time  to  make  the  objection,  and  that  the 
case  cited  had  been  overruled  in  the  Court  of  Exchequer. 

LiTTLEDALE,  J. — I  think  that  the  objection  is  not  made  too  late,  as  the  bail 
are  sworn  as  a  matter  of  course.  I  am  glad  to  find  that  the  case  cited  has 
been  overruled,  as  I  should  have  felt  a  difficulty  in  acting  upon  it. 

The  deposit  was  then  made,  and  the  bail  were  allowed. 
(a)  1  Hodges,  370 ;  4  Dowl.  P.  C.  328. 


Ex  parte  Graddon. 

jaLFRED  S.  BOWLING  moved  for  leave  to  enter  the  certificate  of  an     leaveemuted 

attorney,  nunc  pro  tunc,  in  the  Master's  book.     The  attorney  had  taken  ***  *"'"•  °""J  v^^ 

out  his  usual  certificate  in  the  year  183G,  but  had  omitted  by  accident  to  ter's'book.Uie 

enter  it  in  the  Master's  book.    This  was  not  discovered  until  he  went  to  enter  ^^^^fi"^  ®f  •» 

.       ,  attorney,  wluch 

his  certificate  m  the  present  year.  had  beenacci- 

dentallj  omitted. 

LiTTLEDALK,  J.,  granted  the  application. 


ViNEii  V.  Cooper  and  two  others. 

^ROMPTON  obtained  a  rule  to  set  aside  a  declaration  for  irregularity,     ifapiainturtuei 

a  capias  having  issued  against  three  persons,  two  of  whom  had  been  ^^l^^^^ 

arrested  and  given  bail,  and  the  plaintiff  having  declared  against  those  two  verai  persons,  he 

^,,1., /iL\  must  declare 

OTl\y{b).  agamsl  them  all. 

(6)  Reg.  Gen.  M.  T.  3  W.  4.  ».  1 ;  1  Dowl.  P.  C.  470. 
VOL.  in.  R  R 
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Bail  Court,         Wightman  shewed  cause,  and  coateoded,  that  it  was  Q0t  imgtlar,  and 
^^•v^        referred  to  the  rule  M-  3  tT,  4,  s,  XI.  (a) 

VlNBR 

(j^p„j  LiTTtED^LB,  J,— I  am  not  aware  of  any  case  to  aupport  thia  declaration, 

and  others.     This  rule  must  be  absolute* 

.   B^le  absolute. 
<•)  lI>oiifl.P.a473. 


TOBD  V.  GOMPBRTZ. 

On  tniarging  »  LFRED  S.  BOWLING,  on  the  last  day  of  temi,  on  amotion  to  enlarge 
d«/of*i«ra,Th«  "  a  rule  which  he  had  obtained  to  sheW  cause  why  the  judgment  which 
to^bTmade*"**^**  had  been  signed,  and  fieri  facias  which  had  issued  on  a  warrant  of  attorney, 
part  of  the  rule  should  not  be  set  aside,  and  why  the  wah'ant  of  attorney  should  not  be  de- 
b^i  m"o?F«I-^  iivered  op  to  be  cancelled,  requested  that  there  should  be  in  the  meantime  a 
ceediDgt.  stay  of  proceedings. 

Godson^  who  moved  to  enlai'ge  the  rule,  contended,  that  in  it  was  the  last 
day  of  term  there  could  not  be  a  stay  of  proceedings  (6). 

LiTTiiKi>Ai.B,  J.-^I  understand  that,  according  to  the  tisual  practite,it  may 
be  allowed.  It  might  in  this  case  have  been  made  pan  of  the  original  rule, 
that  there  shoold  be  a  stay  of  proceedings ;  and  now,  as  both  ^rties  appear, 
it  may  be  made  part  of  the  rule  on  enlarging  it. 

Rule  enlarged  accordingly. 
<»)  Udd  Pitc*  4M«  M  edit. 

Cutin'iB^ncA,  BriCKILL  V.  HoLSE. 


In  trover againtt  T^ROVER  against  the  defendant,  as  sheriff  of  Southampton.     The  defend- 
ukto'ttia  ^^t  *"^  brought  80/.  into  Court,  and  pleaded  that  the  plaintiff  had  not  sus- 

ofthapUintur,      tained  greater  damoges.     Replication,  damages  ultra, 
by  ^*^fl?*  and'       ^^  '^®  *"*^  ^'  *^*®  sumwer  assizes  for  Hants  before  Tindal,  C.  J*,  itap- 
cmpiojcd  by  the    peared  that  on  tlie  1st  June  1836,  a  fieri  facias  had  issued  against  one  Wyatt, 
appUationby°h!m  uudcr  wliich  a  w^arrant  was  sent  to  WhiiCp  a  sheriff's  ofiicer,  who-lcYied  and 
under  tiie  Inter-    put  a  man  in  possessiou. 

mi^ibliaaeTi.*  On  the  7th  June,  one  fVade  gave  the  officer,  White^  a  bill  of  sale  relating 
^^uintiff  to*rove  ^^  ^^  goods  scizcd,  which  had  been  executed  by  JV^ati  in  February  185.5, 
that  IF.  was  the  and  requested  him  to  hold  possession  of  the  goods  under  it,  which  he  under- 
Md°thlt*tbethlf'  ^oo^  *°  ^^»  ^^  placed  the  bill  of  sale  in  the  hands  of  the  man  in  possesaion. 
riff,  by  ir.,had      Qn  the  11th  and  15th  June  fVhite  levied  under  two  other  writs,  and  put  the 

seised  the  goods. 

same  man  m  possession. 
On  the  21st  June  the  plaintiff,  who  claimed  the  goods  under  a  bOl  of  sale 
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of  July  1834,  gave  the  defendant  notice  not  to  sell,  and  required  him  to    Quieti*$  Brnch. 
withdraw  from  possession^  and  he  also  put  a  man  in  possession  on  his  own        n^/^^ 
behalf.     Shortly  afterwards,  the  defendant  being  ruled  to  return  one  of  the      Biuchlt. 
writs,  the  under-sheriff  forwarded  to  London  affidavits  by  himself  and  by        Hulse. 
fF%i/ff  the  officer^  in  order  that  an  application  might  be  made  under  the  Inter- 
pleader Act ;  and  an  order  was  obtained  from  a  judge  at  chambers,  extending 
the  time  for  the  return  till  the  end  of  the  first  four  days  of  the  next  term. 

On  the  9th  August  Wade  paid  to  the  under-sheriff  the  amount  of  tlie  three 
executions,  and  upon  that  was  allowed  to  sell  the  goods ;  upon  which  the 
plaintiff  brought  an  action  of  trover  against  ^ai/f  and  also  the  present  action. 
A  judge's  order  was  obtained  for  a  stay  of  proceedings  in  the  present  action 
till  after  the  determination  of  the  other,  the  defendant  undertaking  to  be 
bound  by  the  verdict  in  that  case  as  to  the  right  to  the  goods.  The  plaintiff 
obtained  a  verdict  against  Wade  for  the  amount  of  the  sale. 

In  opening  the  case,  the  counsel  for  the  plaintiff  stated,  that  WhUe  the 
sheriff's  officer  had  colluded  with  Wade,  and  had  kept  such  incautious  custody 
of  the  goods  that  Wade  was  enabled  to  carry  off  part  of  them.  The  counsel 
for  the  defendant  submitted  that  this  was  not  in  issue  in  the  present  action ; 
but  the  learned  Chief  Justice  was  of  a  different  opinion^  and  overruled  the 
objection.  During  the  trial.  White  the  sheriff's  officer  was  present  in  Court, 
but  was  not  called ;  and  the  only  evidence  of  possession  by  the  defendant 
was  the  affidavit  made  by  White  and  employed  by  the  under-sheriff  in  the 
application  under  the  Interpleader  Act.  lliis  evidence  was  objected  to  by 
the  defendant,  but  was  admitted  by  the  learned  judge,  who  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.    Verdict  for  the  plaintiff. 

Erie  now  moved  for  a  new  trial  or  to  enter  a  nonsuit.  (As  to  the  first 
part  of  the  application  the  Court  intimated  their  desire  to  speak  with  the 
Chief  Justice  of  the  Common  Pleas  respecting  it.)  This  affidavit  was  not 
admissible  in  evidence,  it  is  analogous  to  a  deposition  in  Chancery.  And  de- 
positions cannot  be  used  by  a  stranger  against  the  party  to  the  suit  by  whom 
they  are  employed ;  1  PhU,  Ev,  c.  4,  s.  1,  citing  RushxDorth  v.  The  Countess  of 
Pembroke  {a) ;  nor  when  the  witness  can  himself  be  produced ;  Benson  v. 
Olwe  (b).  At  all  events  the  affidavit  was  not  admissible  unless  it  had  been 
shown  aliunde  that  WhUe  was  the  agent  of  the  sheriff. 

Lord  Denmak^  C.  J. — I  have  no  doubt  whatever  but  that  this  statement, 
whether  it  be  considered  as  an  affidavit  or  not,  is  admissible  as  evidence  in 
this  case.  I  see  nothing  whatever  to  distinguish  it  from  any  statement  made 
by  the  sheriff  himself.  And  there  is  nothing  in  any  of  the  cases  which  in- 
duces me  to  form  a  different  opinion.  Rushworth  v.  The  Countess  of  Pembroke 
is  the  only  one  which  seemed  at  first  to  raise  some  difficulty.  But  that 
exists  in  appearance  only,  and  when  the  nature  of  the  proceedings  in  Chan- 
cery is  considered  even  that  appearance  is  removed.  In  Chancery,  the  party 
on  whose  behalf  depositions  are  employed  has  no  means  of  knowing  pre- 
viously all  that  they  may  contain.  If  he  had,  and  still  deliberately  chose  to 
employ  them,  the  rule  would  be  different.  But  in  fact,  all  that  he  does  is  to 
tender  a  person  as  a  witness.    That  person  is  then  examined  by  the  master 

(a)  Hardres,  472.  (6)  2  Stra.  920 ;  and  see  Stark.  102,  tit. 

"  Proof  of  DepositioDs,"  aod  "  Depositions." 

R  R  S 
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Qui$n*i  Bench,  and  his  depositions  are  taken  down.    The  party  therefore  to  the  suit  in 
^•^^y^        Chancery  stands  with  respect  to  th^s^  dtipp^iljpins  precisely  in  the  same  relation 
Bbickill      ^g  ^  party  to  a  suit  at  common  law  does  to  the  evidence  given  by  a  witness 
HvLBc.        whom  behaa  called^'  jNow  as  totiiat,  it  hwlongbdeiiJMlliestablished  that 
a  party  is  not  to>be  bound  by  all  "the  siatemeiiu  of^'a  wkac8»i«vhom  he  has 
chosen  to  call.    The  'ease  eked  therefore  merfelydstaUishes  that  the  rule  of 
evidence  obserV^antha^Comrts  of  Oomraon  Lawipr^vail&aka  ki'Courtsof 
Eqpiity^    It  oontains:  nothing  wbtthv;getts  to 'flAiow,} that ^  this  i  affidavit  isjnot 
admissible;  nor  k  there  anyigroand  fovieieciioding.k..  ^^t  was  produced  by 
a  party  who,  knowing  all  iu  contenu^  adopt^d-and  used  thean^ deliberately  S»t      ' 
hisownpttrpaae^^  OMi 'tliOre'b»  any  doubt  (1iei|<>th«t.eliit  is  evidence  agsin&t     { 
'    that^party  ? ' '- <    ■    •   mu. :.•.•••;.    i  •„..  .^*  ii.'. -)  •    //..../..,     {•.(  ■. 

PATTESOKy  df««^^m  4>f  tlie  same  iopinion/  /^  We  nuist  take,  it  for  granted 
that  the  application  under  the  Interpleader  Act  was  made  by  the  party  who  is 
virtually  defendant  in  this  action.  There  is  no  doubt  that  in  point  of  interest 
the  parties  are  identioili  'Thaiaifkb»rit>then>i6ta'<iubh0rlaiAkateWn^  made 
In  truth  by  the^i defendant  in  die/ptes^nt  yelion.  >iF|pw(tiieh  can  it4>eieonteDded 
tliatitis  notradfoisBibioaa  evldeiice>agatMt^biti9?'  jittt^quitudeapcbatit^as 
adocum«DRt  deUb^rit^  prodooed  byhiat'lbrfhis'  ow»  panioularparposes. 

WiLftVAUS^J^^I'thMc  Uiat  this ^aflSdtf^itt  ■iMids.ion'.preeffieij  the  sarne 
footing  as  if  it  had>beenaatateniehtmadcl)y  the  ahisrifr  himself.  *  (Ffaere  isno 
doubt  that  any  thing  said  by  him  wrndd^Mpvidtoce^  and  >wUen  he  Employed 
this  affidavit  for  the  purpose  of  obtaining  the  object  which  he  had  in  view  on 
applying  to  thejodg«v 'it^beoame  in  ftct-a  statement  tnadi  by  faim  asmnch 
asif  ithadpfMbeded'Outcf  hisioi(vn<moutb^'   'i>    :  ,i* ...  j' i;. .  . 

Coi,isii!|>o«,  J^<«4-Na  difficulty  exitti  as  U^  >t;l)e>  ^ndpie-  b^vtbM  cdse,  bod 
the  doubt  dteatedjDy-the'caBeiii  Hs/fdres^iktvevaovei  >as<J80(iii>ia9^i«e  ^look  tt 
the  factSb     Thd^^^hefiffihtmaeifoaraeBibQfiif^hd'jadgeafi^d'^  very 

statement,  he  uses  it  for  his  oifo-purfibsesiiiad  Jifioptsik  deltbenitely  through- 
out. According  to  all  principle  therefore  it  may  be  used  as  evidence  against 
him.    1     "    I-'  "'  I'  "'I    » ''   .j»ii'   'i>  I'    ('■   '•    j''''">  •— ■  '• .  '  ,-'  I-''  ''i  ''  '■ 

No  doubt  the  circcNOBtancetha^  dfaeioffleer^O'WaAei  this  affidavit  w^  in 
Court  «nd  tmoailed^  is  open  toiremark^^^Bitt  we  tare  tiow  only  bti' the  ques- 
tion of  admissibiHtyt  •  -     >  .>".  kI:   j.i''      •■  .>  ,  ;j.i-)-.     •<:.:!(.  1.      ..''   -.  .' 

With  regard'to^eposiiionaia Chancery,  theyrar^<iq  tviith tlte same  things 
as  the  evidence  df  a  witMess'tn  open  Co^rt^^  >  Andif^tbe  panty  to  li  cause  is 
not  tied  4»wn  to  ^veryt  statement  mad^  (by  «v<eryione'  of  his  ^itnesBes,  nei- 
ther' is  the  pitvty  ito  a  suit '  ki  Ghonoeryi  ^  tued  down  >to  every  stateihient  con- 
tained in  the  deposkions  of'his  wkndsses*  'Thia  affidavit  is  on  quite  a  dif- 
ferent footing.- •  -  '   '".        >•  1,1- Jv»  '      .  )  ;<   ;.i.-i..  .,   i. 

Sabse()ueDt]y,.(I4pT.  ^itod,)ilie  GottvttntiintttM'^tbetr  ppiniontiiiat  the 
learned  C^i^f  Justice  of  ^he  CommonjLPleaisiliad4K>(inMidtrected  tkejjuiy,  as 
there  was  evidence  that  the  officer  had  concurred  in  the  acts  of  conversion 
by  n'ade. 

•••,  •  '  '"'•'  -<    '  •  •      Rule  rciiised. 

I     '  -'fl  111- 1  •..")   0.'     ,,'.,...    /      '  . 
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'.•    OM      J.MO.-.M.    0^\   ^^■'"     ^H>'.-.   .....     «...  ,      ^  Queen^iBench. 

riHlbS  ease^Mva  trte<i'jbdrf^e>t]ieisheufiiof  NardiatQptonaliir€/,jijvlien  a  ver-    After  a  mie  baa 

u  diet  vraa  ibtxad  Xor  nhfe^plwDtiflRiJwkb. leave  tQ.'itiove.toxenter'a  neinsuit,  on  1**^  in^ufe  bIu 
tbe)ground  that  eTKidjQteSribad'Jbecn  impraparly  necQived.^^        .    ,  court,  the  court 

InEkUtear  tfiilm<'iB»^y|avrute  mirwas  obtained  accordiBigly  before  ZiV//c-  BancfhM  io"^  *" 
dale^.J,  in.  the^Baili Court/, and:  in  Trini^i  term  (oUowtDg,  it  was,  upon  argu-  power  to  aiiow  it 
ment  befovqCflJmi^e,.J[.jnitke>9anie.Cb««t^  pade  absolute.  .  Judgment  was  l!^ddu!:^M^, 
wgned  and  the* cosittt  were  taatedtherlBon^  .  ^j- 1  ,    .    .  :>..  //. ,  ,,  S^re'l^riia-^* 

.  Ia^MichaeImas.termrtan>ap|dtcmioDiw^'niadeitoCbJeri<(f<s^  Ji^^^    sittipg  ,^rfitha^ 
in  the  Bail  Court,  to  allow  the  rule  to  be  re-opened  and  discus8ed>  before  the  wnctioned  au  ap- 
four  judges  sitting  in  Banc.     His  lordship  stated,  that  he  did  not  object  to  porpoae. 
jLbi^^  being  dQii^:9ndif^i^////n(m'iobtainedia  rule ). nisi iaixordinglyy  against 

which,    J  i..{  .  .'i    J     J.)'...'.  .:i,  .  .-./.  vi!m-,:/|i.,  Ml  .  .li   r  I)  '..•:;.    :.   ).t      . 

'  Sir ..fT^.H'MiibliMriod.fitf^^ow.ahevBdi^^  1  WUL  4,.q.  70, 

8i.l,  wbieb).giFQaiaftiliorit9(>taii>siftgle  iudgejilo  sitand.dispatcb  business 
apart  fjcomiibeotfaepjiidges;  pnovides.lhai  what  is  done  by.  htm  shall  be  done 
**  in  the  same.niminor,  aod< with- the  satnjeu fiMoe 'and  validity. a^i may  be  done 
by  the  Court  sitting  in  Banc."  A  judgment,  therefore,  in  the  Bail  Court 
stands  .ti/pox»  premdyt  fth&  BMVMi  fQoiingtas;one  fKronoiaiwediia-BapOf  and  is  not 
sut^je^itotteviieirinithis  jGauffti  /TUe.sutlMMritieSii'idso^'akewitbal  itihasbeen 
80  consideced^ilcffjvii  7^)bS%CT^«|r JElMon <«)^  Rt>sa€i.Vi;  Hartley (().   . 

CreiswcU^ndiWigkiman,  e9Btia.-^I!bi9  is  an)appli(;al»oaito  ihe  diaeretion 
of  the  Court,  made  under  the  i^abotiontaf  the i  Judge  Mr.hb'dfiieided.  the  case. 
That  discretion  is  acted  upon  even  as  regards  rules  obtained  before  the  Court 
lA.BanQ^;  De'  RiitzcBy^  Upjfd'^c^  >TlMre  fCaA.  b8:  fK>  reaspb. why  a, greater 
Qtrktifess  should^  obtain,  as  )ti><sit]ea  obtained  be&re*  a.  single  judge.  ln>  Rex 
V.  J^h€^Sh€mffofDtm)B{h)i^\}^eiasf^^  Iiaving 

■'-I..  ■:■.:•   ;   -1  •■     '.•  r'.  i;j       •"!    ,;   -i'        ''U'*  ..■  •"'    ^    •    •  i    •,  •  'j      • 

Lord  Dekhan,  C.  J. — I  am  of  opinion  that  we  must  to  all  intents  and 
purposear  consider  a  ^deeisioi)/ of  the  Bail  Court^n!^he  same  footing  as  one 
proceeding  frdm  thifl  Courn ',  Nd  doubt*  under  oei)tai»  circumstances,  where 
there  has  been  a  plain  misconception  of  the  facts,  this  Court .li)^  be  induced 
td  interfere  for  .the;  purpose. of  ve* opening  la^rulet  f6t)ecial]y  Js  cases  of 
tnotions  for  9 Jiey^iriali or: leave ito^  eater  aihoasAiit;  < which  motions  are 
always  HBonsiderod  to  be.in  some^^ort, under  fwotectioiifof  .the  equity  of  the 
Court.  iBut^whoroajudge/sittih^in /tine. Sal)  Court  has  (already,  after  a  full 
diacusfioi^of  aU  tbe;j{itotSr  m^de  a  »de  absolute,  we  thinic)  that  we  bave  not 
any  power  to  sit  as  a  kind  of  Court  of  appeal  from  his  decision^  Nor  would 
even  «  direcii  (expression  of  tbe>  opinion-  or  wishes  of  the  judge  bimsolf.lo  that 
effect  at  aU  jfuatifyitta.  in  assuming,  aipowen  so  opposed  to  the  general  con- 
venieoGCi   •  ..   ...,:■'..  ..;       •> 

Patteson,  J. — t  think  that  it  is  not  only  expedient,  but  also,  that  we  are 
under  a  necessity  to  come  to  this  conclusion ;  the  act  of  parliament  provides, 

(a)  2  Ad.  &  £1. 296.  (5)  1  Har.  &  Wol.  681.  (c)  6  Ad.  &  £1.  466. 
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Qautt's  Bench,  "  that  it  shall  and  may  be  lawful  for  aoy  one  of  the  jadges  of  either  of  the 
v^v^/        Courts,  when  occasion  shall  so  require,  while  the  other  jadges  of  the  same 
Tod  Court  are  sitting  in  Banc,  to  sit  apart  from  them  for  the  business  of  adding 

jErrsAY.  ^^  jnstiiying  special  bail,  discharging  insolvent  debton,  administering  oaths, 
receiving  declarations  required  by  statute,  hearing  and  deciding  upon 
matters  on  motion,  and  making  rules  and  orders  in  causes  and  business  de- 
pending in  the  Court  to  which  such  judge  shall  belong,  in  the  same  manner 
and  with  the  same  force  and  validity  as  may  be  done  by  the  Court  sitting  in 
Banc." 

We,  therefore,  are  absolutely  bound  to  deal  with  a  rule  made  in  the  Bail 
Court  in  the  same  way  in  all  respects  as  if  made  in  this.  Now,  if  a  rule 
be  made  absolute  in  this  Court  during  one  term,  it  cannot  be  altered  in 
another.  With  respect  to  the  distinction  taken  between  the  present  case 
and  Rex  ?.  Tke  Sheriff  of  Daxm,  I  was  diere  averse  to  have  the  case  brought 
forward  again,  because  I  felt  assured  that  I  should  arrive  at  the  same  con- 
clusion ;  as  would  naturally  be  the  case  upon  the  same  facta  being  brought 
forward.  Moreover,  I  think  that  we  have  not  the  power  to  allow  rules  to 
be  redisposed  of,  even  upon  the  permission  and  by  the  desire  of  the  learned 
judge  who  has  before  disposed  of  them,  and  it  is  much  better  for  all  parties 
concerned  that  nothing  of  the  kind  should  ever  be  done. 

WiLLiAHf  and  CoLEUBOEy  Js.  concurred. 

Rule  discharged. 


Doe  d.  Ellis  v.  Habdy. 

HccordfJiJ^ot  E^^*^^*'"^^^  *"^^  ^^^^^  LUtledale,  J.  at  the  Dorchester  ^ring  assise*, 

c.  57,  s.  76,  of  an'  1836. 

IlIivbi"D«iiLS!       ^^^^  ^^®  ^^^^  **^*^  plaintiff's  case,  the  defendant  offered  in  evidence  an 

D«e,  made  ondpr    officc  copy  of  an  assignment  made  by  the  lessor  of  tlie  plaintiflf^  on  the  1 1th 

idmiMibie^ufiii.    *^*y»  1822,  to  the  provisional  assignee  of  the  Insolvent  Court,  certified  by 

deiicr,  without      the  provisional  assignee  and  duly  sealed,  and  also  ofBce  copies  of  his  peti- 

»oiveut  wu  tion  and  schedule,  certified  and  sealed  by  the  deputy  of  tlie  chief  clerk.   The 

fotufcdto'lito*      witness  producing  them  stated,  that  if  the  petition  had  been  dismissed,  the 

diacharge.  Schedule  would  have  been  in  Court,  and  that  the  word  "  dismissed  "  would 

have  been  written  in  large  characters  across  the  petition  and  schedule,  and 

that  when  he  examined  them  no  such  words  were  there.     The  evidence  was 

objected  to  by  the  counsel  for  the  lessor  of  the  plaintiff,  and  rejected  by  the 

learned  judge  who  gave  leave  to  move  to  enter  a  nonsuit ;  and  a  rule  having 

been  obtained  accordingly, 

Erie  now  shewed  cause.— The  alleged  insolvency  took  place  in  1822.  At 
that  time  1  Geo.  4,  c.  119,  was  in  operation.  The  original  assignment  there^ 
fore  ought  to  have  been  produced ;  and  no  copy,  however  authenticated, 
could  be  received  in  evidence.  Section  7  of  that  act  provides,  certainly,  that 
the  assignment  shall  be  entered  on  the  proceedings  of  the  Court,  and  that  an 
office  copy  shall  be  evidence  thereof;  but  that  is  only  when  the  Court  "  shall 
adjudge  any  prisoner  to  be  entitled  to  his  discharge."  Now  there  is  nothing 
in  this  case  to  shew  that  the  prisoner  ever  was  adjudged  to  be  entitled  to  his 
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discharge  ;•  tkevt  is  so  evidence  ot  any  such  ad|udiGiktion.    The  original  as-   Q!ti§iH*$Bfnch, 
sigament  ought  therefore  to  fatve  been  produced.    It  is  true  that  by  7  Gfo.  4,        "^^s*^ 
c.  57,  s.  76 f  copies  may  be^given  in  evidence  of  *'  proceedings  made  and  had  ^^^ 

in  the  matter  of  a  prisoner's  petition."    But  that  enaetment  can  only  refer  to         £i.^,8 
the  proceedings  which  were,  under  I  Gea^  4,  c  1 19,  provable  by  copies.    In  v. 

this  ease  whaiMhad  been  done  had. never  arrived  at  that  point  when  the  Hardt. 
provisions  :of  7  47ffOi  4,  eouUI  operate  appn  tbem«  The  proceedings  weie  only 
ad  intetim  and  oocBsional$  luntil  the  disdtarge  the  assignment  in  question 
was  an  imperfect  instrument.  The  presumption  here  is,  that  EUu  had  apr 
plied  to  the  Ccmrt  and  had  been  remanded»  aad  never  had'  obtained  a 
discharge.  This  proceedings  here  were  therefore  only  iachoatei  atid  not  ad* 
missible  in  proof  by  copies.  Do€  d.  imiUps  v.  £«aiM  (fi\  does  noli  affeot  the 
present  arguoient;  .there  it  was  proved  that  the  party  had  been. discharged ; 
'  in  that  oase,  thetefiMOf  there  could  be  no  question  but  that  a  cdpy.  wa»  ad- 
missible. 

Buti  ^d)  JFUzhtrbertf  contra,  were  stopped  Vy  the  Court. . 

Lord  Demman,  C.  J. — I  think  that  th^  assignment  in  question  was  clearly 
a  proceeding  within  the  itieaning  of  7  Geo.  4,  c.  57,  s.  76.  We  arc  not  to 
assume  that  any  thing  was  teft  undone  which  was  necessary  to  be  done  for 
the  completion  of  that  proceeding.  The  title  of  Ellis  was  to  be  made  out  by 
the  lessor  of  the  plaintiff,  and  if  it  be  shewn  that  he  is  divested  of  that  title, 
the  plaintiff  cannot  recover.  The  assignment  to  the  provisional  assignee 
under  1  Geo.  4,  took  place  as  part  of  the  ordinary  proceedings  in  the  Insol- 
vent Court.  I  think  we  are  not  to  make  any  intendment  at  all  against  the 
completion  of  such  proceedings.  The  7  Geo.  4,  c.  57 y  s.  76,  makes  a  copy 
of  such  preceedtogs  admissible  as  evidence  of  them  ;  and  in  order  to  give 
due  effect  to  that  provision,  we  must  consider  it  as  applicable  in  the  present 

case*' 

.  .    .     I'  . 

PattbsoNi  J«r^l  am  of  the  same  opinion.  The  question  is  one  of  evidence 
merely.  It  must  be  admitted  that  the  original  assignment  did  pass  the  estate, 
and  it  caonol  be  argued  that  any  thing  had  occurred  by  which  the  provi- 
sional assignee  was  divested  of  it.  I  think  1  Creo.  4,  c.  119,  9.  7,  does  not 
bear  any  nuch  construction  as  is  contended  for.  It  cannot  be  said  that  the 
provisional  assignment  is  without  effect^  on  the  contrary,  the  words  of  that 
section,  clearly  shew  that  every  assignment,  whether  provisional  or  otherwise, 
is  to  be  considered  aa  part  of  the  proceedixigB  of  the  Court.  If  so,  then 
under  7  &eo^  4|  <;.  57,  s»  76,  a  copy  of  them  is  admissible  in  evidence. 

Williams,  J. — I  think  there  is  no  reason  to  require  proof  that  the  pro* 
ceeding  was  final.  This  anignmcnt  certainly  was  a  proceeding  under  the 
former  act.  It  is  continued  as  such  under  the  latter.  Whether  or  not, 
therefore,  any  thing  further  remained  to  be  done,  seems  to  me  an  inquiry  of 
no  consequence,  because  in  either  case  the  proper  proof  of  it  was  offered. 

CoLBRinoB,  J»  concurred. 

Rule  absolute  (6). 

(•}  1  C.  &  M.  450.  {b)  Scs  Doe  d.  ThrtlfuH  v.  StUert^  ante,  IW 
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Qneen't  Bench* 


il  'iii)'iii;H|  -iii)  ji.  I)   r     /• 


s».t7"Tie  de-     A  SSUMPSIT:' '   Th^^'first  cdint 'dTth^  Vtefctaratfon  '^jAed,  tliat  titeTeioforc. 
ci.r.uoDsuted«   -^,  to  Wit,  thc  24tli  F<^litite!7^188«v««  ttittiifltratFdn  th^t  th*/t)hhitHrwm 
Zd^frndUt**""**  ente*  kite  the  iihpkiybf  Ae^dc?feiklriril;iii  tfewftdr -oPtheFi^rtchHittgWigeand 
'uSwie.chcr  A^^ttft* ««'»  s<^*»<»l  ^^  *hi;  a^ft*«a(ifit^,'tet^ tt^  a  aalpfy&c, 

fatu^ch^rfoi"  the  dbfendant  pv^mkcd  ftd  Thaftfi^'defehdant  ^rit^t^ed' ittfO  the  employ 
JhTd.fe'^idrd  ""^  wtos'^lHig  «y«edntShil^^ftfe/'"CrtMichV'tHlit'  thcdefertdttttt  wrongftilly  rt- 
notdiowth^    '    ftited  to  allovr  tfat  |»kiilfifr t6  b^lftiiMfe 'az^  )  s^Bd  eiMnt;  itit  work  aod 

tinue&c.    Plen,     *aoOUr. 

that  the  pbiutiff        Pleas.    First,  non  assumpsit,  on  which  issue  was  joined ;  second,  as  to  the 

dlTfendMc^ot  to    ^nt  count,  that  before  atid  i^hed  lthi>>defbhdant  M^e  the  jirdmisetncntfoBed, 

mtM«ut  himMif ^      the  plaintiflT  in  consideraiiioil'  A: A  p^otaiisdd  the  <defhndsnC  dit^entty  a«d  fkhh- 

thaTbe  did'l^rat  ^uHy  to  sertte  thei  defendant  m  dnesaidicsfpMity'of  teadier'M'the  said  school, 

wwrJIbre  t*i»""  *"*  "^'  *^  absenthimself  without »suflWeMJea We,  eKceptdui'hfg  th«' vacations, 

t^Titptnodajs;    inconsideiutioilwhereof'the  defendant  t^tafned^'thb  plaintiff  as  mentioned, 

''iSff'dJl**       ^^  ^'"*  always  wOling"  to  coHtimtie  ^t*tt  plaintiff  for  ihe  'pdfidd  and  on  the 

charged  hiu.        temis  meiiiioned^  dntil  the  plaintMP  wi^cohdumed  himself,'  (as  hereinafter 

^^"^^""^^^^   mentioned,  and  that  after  the  pttwiise  At.  and  beforij  the  diadiarge  Src,  to 

the  puiiitiflfre-      wit,  &e.k<a  cerltfin  vacation  w«^«iippoinied,  ^tt^  wit^ift-e.'  ^c.*,  aod'ibar  on  a  cer- 

uo™t^'u"tii *hu     *a>n  <*ayv  to  witi  t*«  30th  of  JanUttry*;  18365  it  wdA  dppointwl  that  -ifafe  school 

discharge.  After  should  redonlmenc6  &c.,  whefe^fthi^  d^fenfia^t' bad  m)^e;' and  that  the  (le- 

def^idutthe       fendant  wHs  absent  from  the  school  during  the  vacation,  and  it  became  his 

Court  *•«,  that     duty  to  rotum  and  vesume  his  dudes  aa  teacher  oti  the  130th  January ;  and 

toVc^afmton      although  divetv  -pupilsdid  then  return  ahd^the  school  tfaevi  reoomiMticed,  as 

*vowLi^"Md'"'  **  plaintiff  weU  know,  yeethe  plaintiff  not  tiegardlng&o.  did  not  return  &c., 

allowed  Judgment  but  wrongfolly  absefitdd  Mms^Af  &e.  fcr  ah'MreiMdnabfe  period^'to^  wit,  ibr 

^l\\^^^    two 'days,  without  any'  suirfefent'tAuse '&d.;  'Whfereby  tft6  defehdant  was 

obMaotflve^.       greatly  delayed  and  mjifttefi  "inf  respect  of 'd*tcrt  matters  ivKe^reitt 'he  woi^ 

dicto.  have  ^floi^loyed  the  deJR^ndartt  in  his  said  capadty,  and  Wa^  foreed  to  en< 

deavour  to  procure  anothet  person  to  s^vehim  ih  ihe  capacity  aforesaid  in 

place  of  the  plaintiff;  and  thereuponrit  b^^n^eia#fUl,  necessary  and  expedient 

for  the  defendant  to  di^arge  the 'plaintiff  frotn  hk  esnploy  as  Slieh  teacher. 

Wherefore  the  defendant  did  afterwards  reftise  to  emj^loy  thti  pkkidff  in  his 

employ  as  such  teacher,  and  discharged  him  therefrom,  which  isitfae  sup* 

posed  breach  of  promise  mentioned.     Verification,  &c. 

The  Mplicat^on  suted  that»  aft^  the  abaence"'  mehtiotaed  wtA  before  the 
defendant  discharged  the  pl^till^  the  phtittrff  returned  to  the  employ  of  the 
defendant,  and  continiied  iiir  that  empldy;  on  the  terms  mentiotied,  until  the 
defendant  disefaarged  him  as  aforesaid.   '  Verification^  land  issoe  joined. 

At  the  trial  before  Lord  Denmaii,  C  J.,  «t  the  sittings  after  Easter  term, 
the  jury  at  fivst'found  a  verdict  on  the  firsil  issue  fev  the' defendaai,  damages 
15/.,  oh  the  seeond  issue  for  the  defendanit,''  but  afterwards  they  found  a 
general  verdict  for  the  defendant.  •  A  ruki  ntei  •hAvhlg'  been'  ebtained  on 
behalf  of  the  plaintiff  for  judgment  non  obstante  veredicto  cin  the  second 
issuCf 

Gurney  now  shewed  cause.^-Thi8  plea  shews  a  sufficient  answer  to  the 
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action.     It  appears  by  it  that  the  plainti  AT  himself  put  an  end  to  this  contract  Queens  Bench, 
by  absenting  himself  from   the  school.      The  replication  admits  the  un-        v^^^l^ 
reasonableness  of  the  absence^    If  th^  plaintiff  might  absent  himself  for  two       Fillieul 
days  without  repudiating  the  contract,  he  might  do  so  for  the  whole  time  of    Abmstronc. 
his  engagen^^nt.    Tbe  consequence  m\ght  be;tl)e  destruction  of  the  school ; 
the  absence  therefore  igqes  tOr^lie  esi^ence  of  the  .contract.     In  If^itutone  v. 
Lint^^a)  such  ^pl^a  Urtas  certajudly  decided  to.be  insufficient ;  but  the  Court 
di8tii3guish  bQ^wec^  ,that  .case,  which  ivas  ooeof  ma£rter  and  apprentice,  and 
the  case  of  master  and  servant.^    Moreover,  in  that  case  tliere  was  no  aver- 
ment that  the  par,ty.was  absent,  foii..ai>  ^nreasQoablie  time.    There  is  such 
averment  in  this  case,) and. the  imrqiMOnablcnesS'  of  the  absence  is  admitted 
by  the  replication. 

^Cresmdl  and  W4,ff,W<U8enviCGntxii. — By  the  declaration  the  agreement 
•between  these  parties  appears*  to  have  been  foe  a  whole  year  certain,  at  a 
salary  &c.  The  defendant  attempts  to  plead  in  answer  to  this,  what  is  either 
a  confession  and  avoidance  or  else.afiDther  agreement,  one  of  the  terms  of 
which  is,  that  .the  plaintiff  should  ijipt  absent  himself  without  reasonable 
cause  &c«  If  lit.  is  not  a  confession  ^nd  avoidance,  but  merely  an  immaterial 
issue,  the  Coun  will  then  mQuldithe  ruloi.and  a  repleader  will  be  awarded ; 
Plumwer  y»  Lee,{b).  However  it  seeios  rather  to  amount  to  a  confession  and 
imperfect  Jivoidauce,,'.  because  what  is  introduced  in  addition  amounts  to 
nothing  .more  tban  what  the  law  !svould  infer.  It  sets  up  no  further  under- 
taking oiQ'the  parttof  the  pjainiifr  than  the  law  would  necessarily  throw  upon 
him.  It  contains,  therefbire,  «  good  confession.  That  being  so,  the  contract 
admitted  must  be  governed  by  the  general  rule,  that  one  party  cannot  dissolve 
a  contract  on  a  mere  breach  by  the  other,  unless  that  breach  goes  to  the 
very  root  aod  essence  Qf  the  contract ;  there  was  nothing  of  the  kind  here. 
This  engagement  does  not  stand. .on  the  same  footing  as, one  between  master 
and  servant.  Nothing  short  of  gross  immorality  of  conduct,  or  a  neglect  of 
the  special  dutte?  ^f  his  sit;i|^on  by  the  plaintiff,  would  afford  a  ground  for 
dissolving  tho., <^n tract ;  ,  Qqfio  y^ Bjrvnker  (c)  ;  Ridgwaif  v.  The  Hungerford 
Marfcet  Comptmy  {d) ;  Aihi^  v.  ^/<i^(e).  A  contract  is  not  at  an  end  unless 
soroetliing  has. been  doiyer  whicl^,  actually  defeats  the  object  for  which  it  was 
made^  Freeman  y*  Ta^or  (/,)*.  i  The  defendant  ought  to  have  put  on  the 
record  somis  specified  injury  caused  jsy  the  plaintiff's  absence.  (They  were 
then  stopped  by  the  Court.)       i       ij,  -  .> 

Lord,D9NHAK,,C.  jT^Enpugh  appeac$  upoa  this  plea  to  amount  to  a 
confession  of  the  ooqtiract,  i^lthougb  the  defendant  seeks  to  add  to  that  con-* 
tract  certain  other  conditioQS^  which  he  says  the  plaintiff  entered  into  and 
afterwards  broke,  whereby  i  he  authorized  the  defendant  to  dismiss  him. 
That  heiag  so,  is  there  any. thing  in  the  plea  .which  amounts  to  an  avoidance 
of  the, contract,?  The  plaintiff. doea  not  aver  that  the  defendant  was  guilty  of 
any  immoral  act^^nov  that  he  wastpb%ed  to. hire. any  olthev  person.  He  does 
liot  aver  that  the  department  over  which  the  plaintiff  was  employed  to  preside 

\(a)  1  B.&C.460.  '  Wol.244. 

(6)  2  M.  &  W.  496.  (e)  4  C.  &  P.  208. 

(c)  4  C.  &  P.  618.  (J)  8  Bing.  124. 

(d)  3  Ad.  &  El.  17X  i  S.  C.  1  Har.  & 
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Qiunt'f  Biiwh.  was  not  perfectly  well  filled.  It  10  true  hfi  ajifers  that  divect.  Uusiness  of  the 
school  was  prevented  from  going  on  by  reason  of  the  defendant's  absence. 
But  he  does  not  state  that  such  was  the  case  with  respect  to  the  Srench  and 
drawing  department,  or  that  tlie  business  of  the  schppl  generally  was  inter- 
rupted ;  and,  therefore,  although  the  condiAct  of  the  plaintiff  may  have  been 
such  as  to  subject  him  to  an  action  on  the  part  of  the  defendapjU  still  I  think 
that  the  plea  shews  nothii^g  which  at  all  authorised  tho  defendant  40  put  an 
end  to  the  contract  by  dismissii^  the  plaintiff. 


FlLUEUL 

Abmstkono. 


Patteson,  J. — I  am  entirely  of  the  aame  opinion.  I  thi^k  that  Ihe  plea 
contains  a  confession  and  avoidancei  at  lea^  what  is  intended  M>  1^  »^ 
avoidance.  It  avers  that  the  defendant  did  retain  the  plaintiff  ifi  th^  manner 
and  form  stated  in  the  declaration.  It  then  attempts  to  engni^  other  con- 
ditions upon  the  contract  there  set  ouf ;  tha^  is  an  admission  of  the  contn^^t 
as  fitr  as  stated  in  the  declaration..  And  it  is  clear  that  the  coot^ffcl  contained 
no  terms  authorizing  the  defendant  to  put  an  end  to  the  engi^nieot  upen 
the  grounds  stated.  The  defendant,  therefore,,  does  not  rely  upon  the  .tenps 
of  the  contract  itself,  as  entitling  him  to  discharge  the  plaintiff^  but  be  aven 
other  matters  as  amounting  to  an  avoidance  of  it.  Now  these  thioga  are  not 
such  as  would  entitle  him,  even  in  the  case  of  a  master  and  servant  ipuich  less 
in  such  a  case  as  the  present^  to  put  an  ^d  to  the  i^ngj^noen^  He  dees 
not  even  allege  any  special  mischief  to  have  resulted  fpom  the  plaiiy tiff's  con- 
duct. The  plea  amounts  to  a  confession  and  an  attempted  avoidance ;  and 
as  that  attempt  is  ineffectual  there  mmt  be  judgment  ibr  t^a  plaintiff*. 


Williams  and  ColskidgXi  Ja.  conourred. 


Ride  alM)p|iit(s(a). 


J  (a)  As  no  damages  had  been  found  for  the 
>1aiotiflr  a  rule  wai  made  abaotute  afterwards 
or  a  aew  trial»  «|»n  wkieh  then  was  a  ¥er* 
diet  for  ihe  plaiptiff  on  tbt  aeoeral  iwie, 
damages  it,  4s.  Verdict  for  tne  defeodant 
on  tlie  iptcial  plea.    A  mlt  n[$i  was  theki 


obuinedin  Easter  lerm^  1838,  to  entei  iudg- 
ment  for  the  plaintiff,  non  obstante  veredicto^ 
■ecotdiog  to  the  <ab6v«  daciiio6,  «tiA  tatlk 
abic^ute  Um  h^  Win»  w^  ih«  flanssm  of 
D.  Pollock,  for  the  defendant. 


A  rate  or  useU' 
ment  canoot  be 
made  by  the  Com- 
miisioners  of 
Sewers  upon  a 
whole  township. 


Emmehson  v.  Saltmarsh,  Bboom  and  others. 

J{  EPLEVIN  for  distraining  the  plaintiff's  goods  in  his  dwdling-lionse  irt 
the  parish  of  Elvington,  in  the  county  of  York.  Avowry  by  the  defend- 
ants as  Commissioners  of  Sewers.  At  the  trial  at  the  York  Lent  assizes 
1835,  before  Parke,  B.,  a  verdict  was  found  for  the  plaintiff,  damages  5/., 
subject  to  the  opinkm  of  the  Court  npon  the  following  case : — The  plaintiff, 
at  the  time  of  the  distress  being  made,  was  constable  of  the  township  of 
Elvington,  Sn  the  county  of  York,  and  was  then,  and  had  been  for  fourteen 
years  previously,  the  occupier  of  about  forty-four  acres  of  land  in  that  town- 
ship. The  defendant  Broom  was  bailiff  of  the  other  defendants^  who  are 
Commissioners  of  Sewers  appointed  by  his  majesty's  commission,  dated  the 
12th  day  of  July,  1833,  for  Howdenshire,  in  the  West  part  of  the  East 
Riding  of  the  county  of  York,  within  which  parts  the  township  of  Elvingtoo 
is  locally  situated.    The  ease  then  set  oat  the  commissioni  whicbi  after  eo- 
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joining  the  Cmnibi^sroti^s '  to  ifiqutre  by  the  baths  of  the  honest  and  lawful 
men  of  th6  said  dotmt]^,  place  or  pTaties  where  the  defaults  and  annoyances 
be,  proeeed^d  thus  :  **  and  Who  hath  br  holdeth  any  lands  or  tenements,  or 
comttion  of  pastone^  or  profft  of  fishing;  or  hath  or  may  have  any  part,  loss, 
or  disadvantl^,  by  any  mann^er  of  means^  in  the  said  places,  as  well  near  to 
the  said  dangers^  le%  tuid  impediments,  as  inhabiting  or  dwelling  thereabouts, 
by  the  ^d  walls,  dhch^es,  tanks,  gutters,  gates,  sewers,  trenches^  arid  other 
the  said  impediments  and  annoyances ;  and  all  those  persons  and  every  of 
them,  to  tax,  assess,  charge,  distrain,  and  punish,  as  well  within  the  metes, 
limits  and  botxnds  of  did  time  accustomed  or  o^ierwise,  or  elsewhere  within 
this  otir  vealtn,  aft^  the  quantity  of  their  lands  and  tenements  and  rents,  by 
the  ntmib^  of  acres  and  perches,  after  the  rate  of  every  person's  portion, 
tenure,  or  profit,  or  after  the  quantity  of  their  common  of  pasture,  or  profit 
of  fishibg,  or  oth^ttommodities  there,  by  such  ways  and  means,  and  in  such 
mahtter  and  Ibrrri,  as  to  you  shall  seem  most  convenient.** 

On  the  14lli  December,  ISdd,  the  Commissioners  held  a  Court  of  Sewers 
at  Howdeti,  in  th6  coitnty  of  York,  and  then  made  a  rate  or  assessment  on 
several  ti^wnsbips  (of  which  Elvington  was  one),  and  ordered  the  constables 
of  th^  sei^eral  townships  respectively  to  pay  the  sum  of  money  assessed 
upon  eaeh  townkhfp  on  or  befbre  the  Ist  day  of  March  then  next. 

At  a  Court  of  Comtxiissiohers  of  Sewers,  held  the  26th  April,  1834,  an 
order  was  made  upon  the  constable  of  Elvington  (the  plaintiff*)  to  appear  at 
the  next  Court  of  Sewers,  to  shew  cause  why  the  sum  of  4/.,  rated  or  assessed 
upon  the  said  township  as  tnentiOnied,  had  not  been  paid,  pursuant  to  the 
order  of  the  said  Court.  The  plaintiff  appeared  personally,  and  refUsed  to 
pay  the  rate,  whereupon,  on  the  itSA  August,  1834,  the  goods  and  chattels 
of  the  jdaintiff  were  distrained,  by  virtue  of  a  warrant  from  the  defendants. 
The  warrant,  afVer  reciting  that  the  township  of  Elvington  had  been  rated  at 
the  sum  of  4^.,  recited  that  George  Emmenon  (the  constable  of  the  said 
township)  being  an  inhabitant  and  bolder  of  certain  lande  and  tenements 
within  the  said  township,  and  a  party  subjt^ct  and  liable  to  pay  and  con- 
tribute towards  the  said  rate  and  assessment,  had  refused  to  pay  the  aaad 
sum  of  4^. 

The  earliest  commission  of  sewers  for  the  district  in  question,  which  is 
preserved  amongst  the  proceedings  of  the  Courts  was  in  the  eighth*  year  of 
the  reign  of  Queen  Anne,  and  similar  commissions  (in  the  whole  amount- 
ing to  fourteen)  appear  to  have  been,  granted  from  time  to  time  till  the  com- 
mission by  which  the  present  defendants  were  appointed  Commissioners.  It 
also  appears  by  the  books  of  the  Commissioners,  that  from  1 72^  to  the  pre- 
sent lime  rates  or  assessmenu  have  been  made  by  the  Oomnussioners  acting 
under  the  said  commissions,  upon  the  same  townshipe  and  in  tiie  same  rela- 
tive proportions  as  the  assessment  of  14th  December,  1833,  but  for  different 
amounts.  It  further  appears  by  the  saioe  books,  that  the  following  pay- 
ments of  rates  have  been  made  by  or  for  the  township  of  Elvington :  (that  it 
to  say,)  £   $^   d. 

In  1725,  Elvington ^ 1    0    0 

1728        do 1     0    0 

1748         do • 1     0    0 

1759         do.         .....«• »  1     6    8 

1828         do 2     0    0 

1831         do 4    0    0 


Q,uun*$  Bench, 
Emmubon 

V. 

Saltmarsr 
and  othen. 
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Queen's  H«/ic/i, 
Emmersun* 

V. 

Saltmarsh 
and  others. 


TERM  RE^blHpfJ4il  fi/k^'Q!li]^4»f^^%ENCH. 

And'  ■M'i^Mie''W^'lUt  nl^iityW'df*  lKd^''yi^ife'(^lii^'*V>;^fc^^iiiaad'  after 
orders ^offettuft'M  tUte'^pi^^thiV^Ai^^iotiriHH,  m^ui\^y%mt  riPS'aWtr^^ 
upbK'ihe'^hstiibW:  '^IV'aTsiJ  a^j^^^s'+fdM thb'l^obfe  kriff  Jifofe^^^iigs  tif 'the 

tli^'  alfeiiadtf(ie^6rie4^r4lr  ibfebitint8b¥*EWingtdii;'Bii#y,'^irfa^ 

at  th^  Wjl'tCbto^ftee^i/ef'sj'Yi  '4W*^'l^d^ib'why'tlreiy'ii^fe's^eaife''fta^^^  hbt 

in  'the  6^111^  y^ai'i  i  ^^aMti'tVai^Weii'^fef'leyfyiri^g 'ii  tat^^ 
the  inhabitants  of  Elvington.     From  1725  to  the  cominencem'i^ilt  ofrl/^  pre- 
sent '^cff6W,'^hd'lnstehk}t,  'U-«t!i  -th'^'&liyoife'  ^*x!thfiiaii;'1iJs'lSk^A'')^ri}idke&  or 
ptbved  Wli6rMn  ^flfs6Wi^iekbe^te  ^i/n<6'fdfef  WWa'iipcfri^tee^^bd^tiiMe'/feP'ft 
^at64^M'Byte^C6ttimttfei(!)Vl^ri^^l^olrl'■to^^^^^^ 
by''iS^ktt^ht"'6^diiti-^i'utiotfW^'fed6(K'iiirdchatta^^^ 
of  thfe'  I'e'dbJpte  fef'Hie'tate^;  frJm  mH'ukm  tti^  appblHtoeVit  Af' ^thi^^Ws^kit 
clerk  in  1831,  has  been  kept ;  and  no  instance  has  been  produced  or  given 
of 'ais(fl)ediettcd''by'!i'  cbrisbWe,  td^  trde^  bF  the  tJonittiis^A^W;  Wthe 
^ajrment!  of  k  rit^,  'tihtn'^tlh^'ofeca^lorfolT  the  present' Btkti*^.    'I'h^'fcayS^fien 
set  d&t  d^iVdtbatitbPif)'tirti[rmerit,-'coft'rtebtedtif5«i'Hi^ 
ahd'fAr  itiipk'otih^'th'^'Riv^V  £>iirv^^erit;'MiifeTr,  iftei'fei^^g'tht*€ciiiiittssibti«* 
jiii'isdiciiok^  ^W  •theVriVer/'pi-oVi'deB' t 

g^foA), 'ih^ftiieli-^'  iihdas^i,'aVfe  W^t'dtUi'Wh'dle  6hiiF^^  d^ijjitlilWg, 
d^}sfrig,^iriddc(!;dtiiig'diyWaTfVi}-6T!D^i^eht/  <  a.  .j  ,<'.   aA\  .Tl. 

''  ThdTOVe^^B6^^ihr^Hiffs''hy!thfe'-s{a^"6f 'th^  i(iivu^Wp'6f^'Ehi%^ii.<^'V 
th«  bai^j'df  tlfeDWvir^Ht  Wirfe*  4iiffifed'tb'^6'a6Wrt,  i^iWie' ^ifiVt^'df  %fe  Wwd^ 
M^  ^M\^WWemM^&hy  the  VfVei^;'bitt^o1ttH«'iy!idrtl1ffl8'kiids;4rIllch 
ate  oh  th^  M^h^biSiHd;'3^'>itiifch'ibo^b  Ai(^1^veTt>i[^tll6  x'i^'^'thdtllMy'taxliioi 
beihytfted'by^fldodsiTrdWi^itJ'  •"^''  '' ^  "''^J  •<!  '•^"-  •"^•'i^  ^'^  i'>''f"n,:  ■ 
''  Tlife^e'ari^  iwd'of  tfifeb^'dlklis  oV  dV:Jin^  (At)fe  nt  Whidf^ii  <i^B<id  the  *^xbjr 
dVriiiO'irfihat  tbWriihiiiftitb  SVhi^h'iJairt  6f 'Hit  lalids'Jti  ihfe  t6i*m6^  tfraife; 
those  Aikes  ertpHy  theniseli^c^i  into  Oi^  I^Vref  IHi^rvetii,  iHd'^kft'iiud^^^lii 
sart^and"Jtirisaicfidn  bf  tfhi Cbrtiiriissibn^i-sif  Sewfers";  p^Vtyrf'tlieltodi 
bccupied  by^the  ph?ritiffdi1itn«  ftitb  the  itfexlyfltdin/drid^H^'dth^f  Jiartinto 
a  drain,  Mt  a  jp^aift'dike,  bat  tvhich'ali6  runs  into  thdDarwentl*  "5*htt'Ke^by 
drain  i^s  by  6he  tW  of  the  ptiJnttff'ii  hotise. '  Ifthofeetffaitti^W^fb^t<^^^ 
top,  the  y^Atei:  tpotild  'floir  back  bn'tbe  plairitifPs  lartd;  Thie  'Coniififfifei^^ 
of  Sfewfers  have  tievcr,  ^i^in-flie  tnetaofy  of  tnati,  mahtiAined;  i^afifed,'of 
cleartsed' any  of  the  draiils  w  ieiters  in  the  township  of  Elvfngtbti/^^H'iWch 
draioA  MMd '^e^lers'hkve  beii*n 'aitd  stiil  are  cleansed,  ifilihtaitied,  aM^p< 
ported,'  hy  tftb  d^dupttrs  of  adjoining  latldi; '  but  fefe  CAWttfiitiidntt^'Jof 
Sewers  'have  sttrVey^  Such' drains  and  deWc^s  ^aki  tirfie'  to?'tittie;  atiA  hlrtte 
set^  paind'bn  tlie  d6cU|!nerk'6f  land^  dd§'oiHirig,  iil  drd^i'  td  lcbfitijber<the''ti^aiis« 
iri^artd'TdpdirfhgdftHe'yaiiie:- ■ ■" I"        ■     '"•'   ^- ^-•''^'■''i    '■'     ■' 

The  River  Darwent  is  maintained,  cleansed,  and  supported  under  ^hepttH 
Visions  of  the  said  act.  The  banks  are  repaired  by  the  occupiers  of  the 
adjoining  ladds,  arid  the  Comniissiopers  of  Sewers  have  Viewed' fbur  ir*j(iVe 
years  ago.  The  Commissioners  under  the  statute  offline,  have  neveri  inter* 
fered  with  the  banks  of  thd  Darwent.  These  Commissioners  do  not|act  at 
all,  only  five  or  six  pf*  them  survive. 

Part,  of  the  lands,  comprising  about  100  acres  in  the  toiVnship  of  £lvifigti)n« 
are  occasionally  flooded  by  water  from  the  Biver  Darwent,  and  the  remainder 


ii.)/;i 


:ii^<5^4Wi;as-  pw^(m^i 
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Emmerson 

V, 

Saltmarsii 
and  others. 


♦Jlp  J  »ri?4i9f?  W,  pf  /^W,  fif  uf,^,  pC  ,  p^Tf  e^?., , ,  .fjjfl,  ji|^i^|i,p^,  ,ljvj?«(j,tlv  fipiflprisifl^ 

P,9fif'Wfr®!"fl^S^i?.*.MI    (Id- (l  ..'   ..>  \i    !•«>!  I  :ln)':i-l'\:<    In  >•  •  n.;i(:i-..,i|i  ■.. 

:,. V.^^>fi<fiP"f;t.Af! q/ ,1>P.WW, tJj^fi t^„*'r.?fl8 fWfJe.Wptt.  tl'ft.goo^. of ,fJ^f 

on^fflfafpiilffi  C<?.Hfl4^  %fi9PJW'^ffr^^»^9^  W^g9u?..,.  '?;^e  \y.pr.as  fl^.^^e «^^te 
23  /^eit.  8,  c.  5,  ».  3,  shew  cle^^y,^^  f]^,  Tii,te.  v?^p.  mj^q\4<^  ^.be  qp^hopo 

the  number  of  acres  and  perches  *<  after  th^];^,pCi)^^  ,ft9r%(^n's  .pojctioni 

^(hmm  1W  i^\»^  cofttr^y-  j;tt..j«,,p93^ib^,tl)a^.*  spd^fi^  ^i^^rg^nfiy^.su^b.^^ 
h«i.iS¥g«fs^t^uTP^«ef^fi)is^  ^bftt,^4f  9^.i;^g„bi!f^  ^^u;^o^,,nq^e^j^  m^^W 
oq^af ifn^llpwfql^ .  7,J,P#ed ;  i^  is  th^ ,  4uiy,  pf ;t]?|B  ,P WW>S.*IP"^? ' tq.  Ij^ ,  infofipetl 
q;C;;|^;3ih^i^Qfj,,ftip4jj}iaqiVpsta^.e;s..of  j^l.  t^  l^wq^s,.^-/to  i;^  fheqi 
»<?^ftrMiflg\yffl(?9d  .^  irate  (op,|apy,p^9[<\y  ppt  .|)ef^j5^ed.,l)|y,thRv.^wera,  i^.ba^,} 

pjiji^VJirt^;  iiiq^r4  V.  5pr^tf;gff(*)ri.  $eAft argued,  ^hj^ti  eyqft^^ppqsiijg.^e 
Tftte^be,ff^q^.,it  ^o^^  nofrbeajljeiyied.pp.pn^jn^vid^  4b^  t>^  ^fW^w; 
ar^.,ei^  tlj^tr  it,  w^.J)adt.wa§Wcb  ft^  tb^  p^^pe  i?  flW^tioa  V^  .uode?  a 
diflfe^ept  jwrintlifitipn,  ap^, .because  jf^.appear^id.fifpi^  th^.c^^^  ^b^t  one-frur^U 
of  the  plaintifF*s  land  was  upon  an  ascent,  a^^  tha^  h^  diiaii^Qd  into  tbe 


1 


Abr.  Seweri 
c'as6s  are  col- 


10  Rep.  141,  a.     * 
{/)  Callis,  122. 
(^X  Gn*  ^^*  S|d6  >  Vioi  Ailr..teffVf  (E)l 


j;W  Style,  178,.  191 J   Vin.  i 
(B),  where  nearly  all  ihe  old  c's 
!  Iteted.    '       ' '   .  " 

(O.a  »3VM.  94 J  AC.  2.  Eqj  Ca.  Ab«, 
206. 
(It)  8M;&S.447.'      '     '  =    '   • 
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QiiMii'f  Bimh.  OrmtpeUi  cmtrib-^The  pvMittt  icoaive  of  vadng^  and  the  same  propor- 
^>^^''^  tioDB,  bote  bten  invariably  pitsued  ilrom  1785  up  to  thin  time.  Adniittmg 
EMMBBtoif  ^  principle  bud  doHm^  that  Uioae  vfko  enjoy  benefit  from  the  sewerage  are 
Saltmaish  alooe  liable  to  be  ratttd^  it  is  dear  that  the  phyBtMTis  projierly  rated,  because 
aod  othefs.  ihe  case  atatea,  that  if  the  daains  were  stoiiped  ifp,  the  water  would  flow  on 
his  laiMl«  The  eiuse  of  Tke  Ltvel  cf  HuU{a)  decides  that  an  ttirre-rate^  is 
good ;  that  iaof  the  asme  nBUno  «s  the  pmaant  mte.  llie  resolution  in  10 
Rep.  may  be  explained.  The  object  for  which  the  rate  was  levied,  WM  one 
by  which  different  peraona  ought  be  difikently  benefited^  and  therefore  a 
rate  upon  individoals  would  be  proper.  CaKs's  doctrine,  which  he  himself 
very  fidly  disousaes  and  eataft>liahea,  ia  «dopted  by  Oam^n(b)f  without  any 
quaweu  Loitd  ElUmar9*»  poaiiion  is  reaaonble  in  itself,  and  derivas  much 
weight  from  bis  Authority.  1b  Afaone,  825,  ike  londa  of  the  councilr  ftsd  that 
the  Commisaiopiura  h»re  antbotity  to  impose  a  taac  oik  a  township.  Heify  v. 
Boyer  (c)  ia  a  viery  difftrent  case ;  there  a  fine  had  beea  imposed  by  way  of 
punishment  on  a  township,  and  it  was  held  that  it  could  not  be  all  levied  on 
one  ifidiriduaK  Formerlyi  when  a  township  waa  ammcedy  the  tax  might  be 
levied  on  an  individual  (d>  Here  the  party  might  have  brought  trespass  if 
hs  was  i¥M.  subjeet  to  the  tax<  Supposing  the  plaintiff  known  to  be  the 
oeoupi^f  of  laod»  he  has  not  sbewni  as  he  ought  to  have  done  to  the  Cotb- 
misaionera*  thai  othera  were  also  oocnpiets ;  and  it  does  not  appear  either 
directly,  or  by  reasonable  intendment,  that  there  were  any  lands  other  than 
the  plaintiff  *8»  In  SoatUf  v.  W%l$<m(e\  the  Court  would  not  inquine  into  the 
quantum  of  the  rate,  it  appearing  that  the  party  did  profit  by  the  application 
of  it  i^  some  degree. 

Alexander^  in  reply. — It  is  by  no  means  clear  tliat  an  acve«4ax  is  good ; 
CmmUwmtrs  of  Semen  v.  Nadmrgk  (/)»  but  if  sq«  that  would  not  shew  the 
present  to  bo  good ;  an  acreMtax  might  vary  according  to  locality,  whidi  this 
does  not.  The  onus  does  not  lie  on  the  pkintifP  to  point  out  who  ai^  land- 
owoers^ 

Cwr*  adv,  e«/^. 

Lord  Dekmak,  C*  J.»  in  Trinity  term  last,  ddiveMd  the  judgment  of  the 
Court^'-'Tbe  question  in  this  oaae  isi  whether  a  rate  or  assessment  can  be 
made  by  the  Commissionera  of  Sewers  upon  a  whole  townships  and  it  irOl 
be  proper,  in  the  first  instance^  to  advert  to  tho  oommiasion  of  seWers  itself, 
to  see  all  the  powers  of  the  Comniisaioners. 

Tb^y  are  tO:  inquire,  by  the  oaths  of  honest  and  lawful  men  of  the  county, 
place,  or  placesi  wbeore  default  or  annoyuices^  or  through  Whose  default  the 
hurts  and  damagea  have  hiqi^ned,  and  who  hath  or  holdeth  any  lands  or 
tenements^  or  hath  or  may  have  any  hurt,  loss,  or  disadvantage,  by  any 
manner  or  means  in  the  said  places,  aa  well  near  to  the  said  dangers,  lets, 
and  impediments,  as  inhabiting  or  dwelliag  thereabouts,  by  the  said  walls, 
ditches^  banks  &c.,  and  other  the  impedimenta  and  arnioyanoes ;  and  all 
those  persons,  and  every  of  them,  to  tax,  assess,  charge,  distrain,  and  punisb. 


(a)  2  Str.  1127.  (0  3  Ad.  &  Et  246  j  5.C.  1  Hir.  & 

(6)  Com.  Dig.  Sewer$(K  2).  Wol.  256. 

(c)  Cro.  Jac  336.  (/)  3  Kcble,  827. 

(d)  Callis,  124, 125. 
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as  w^  m\hm  the  metef^^liiqitsi  wid  bouttdo  of  old  time  aceiutoiBed  as  Qunn's  Bench. 
9therwi9e,  or  .^Uewbere  wkhiix  Kbe  roabo^  after  the  quantity  of  tkeir  lands,        wv^ 
.ten^iQeQta,,asd  JQntv  by  i;b9  number  ^f  aorea  and  perehes,  after  the  rate  of     Emmxrson 
•^¥;ery  pe^i;cv».'8/portiaiv  tewurek.  or  profit,  or  other  commodities  there,  by  sach     s^iltmabsh 
wajfs  and,  maansi  and.. in  ^nch  manner. and  form»  aa  to  theMi,  or  six  of  them,      and  others. 
whereof  tboa^  of  the  qiiovum  shall  ^always  be  three^  riwU  seem  most  con- 
veQien^  to  bc^  ordained  und  done,  for  iedres»  and  rcfonuatioa  to  be  had  in 
tbe  premjaes' 

NoHT  such,  being-  the  efiect  of' the  commiasioo,  in  the  case  of  Tke  Isle  of 
£^(a}9  if  ie  atatedlO'be  «learly  tesohed,  that  the  tax  generally  of  «  several 
sum  in  igrassupon  a  to^nisnot  watranted  by  the  oommisaioii  of  sewers, 
but  .ought  to  be  particular^  acBOiding  to  theexpreas  words,  upon  every  owner 
or  po84ea90K  of.  laaids,  teosemenls,  and  xents,  &e.  That  indeed  was  of  a  new 
rivers  but  still  the  jeeolutioo  of  Lo^d  Cmke^  and  the  two  judges  to  whom  the 
decree  ef  the  Commissioners  of  Sewers  was  referred^  must  be  considered  as 
aulbori^y^      . 

. .  In  MQQn(b)f  at  a  meedng  of  a  board  of  the  privy  council,  a  fuH  report, 
vponthe.  aiithovity  of  the  Commissioners  of  Sewers,  was  made  by  Lord 
C4bi^£Ju8(iaA.f<!pilaivi»  *'.  that  they  caimot  lay  a  tax  or  rate  upon  anyhun- 
dredfif  towDfly  or  the  inhabitantB  thereof  in  general,  but  upon  the  fimt  pre- 
a^mmept  iSfyd.  j^idgmenl  to  .ohai^effery  man  in  particular  aecordlng  to  the 
qiian$i|;y  of  hia  land  or  oommott." 

The.  same  rulo  was  laid  down  in  Beileff  v.  Sogtr  (e).  So  also  in  the  case 
q{  The  IniMitmia  t^OwtmlHd}.  -  Seveval  other  eases  will  be  found  col- 
lected in  Viner's  Abr.  tit.  Saocrst  and  Corny fCs  Dig,  tit.  SetDcrs;  and  reference 
is  made  to  several  cases  in  Fraser's  edition  of  Coke's  Reports,  in  the  case  of 
TieIskqfEiy(e). 

Callkt  howeiver^  in  page  121,  and  the  following  pages,  says,  **  that  a  rate 

QX  aasessment  may  be  made  on  a  town  generally,  and  that  the  persons  who 

ai;e  liable  b^  afterwards'  ajipoartioii  it  among  themsehes."    Though  he  also 

says  (in  another  place),  that  the  Commissioners  may,  in  the  first  instance, 

aaaeaa  the  particular  individuals,  and  he  cites  a  number  of  instances  to  prove 

hia  proposition.     The  cases  he  cites  appear  to  be  amercements  on  towns  or 

otbeir  districts,  but  which  are  not  circumstanced  as  assessments  made  by 

Commissioners  of  Sewers,  where  their  duty  is  prescribed  by  the  com- 

missioix  itself.    Corny Ut  indeed,  in  his  Digest  (/),  says,  that  an  assessment 

may  be  charged  in  general  upon  each  town,  who  may  afterwards  apportion 

it  among  themselves ;   but  the  only  authority  he  cites  for  that  is  Callis, 

And  Comyn  afterwards  says,  that  an  assessment  upon  a  town  in  general,  it 

it  be  upt  afterwards  ^^ortioned,  is  not  good ;  and  it  does  not  appear  that 

ther^.is  any  other  direct  authority  for  the  validity  of  the  assessment  upon  an 

entire  towpship,  but  what  is  derived  from  CaUki  and  we  think  that  the 

other  several  authorities  outweigh  his* 

Tbeqase.of  The  Lewi  qfHuil(g)  was  dted  in  support  of  the  astiessment, 
liut  jthat  appearato  be  anasscsamentfof  ninepencoan  aore  on  1312  acres,  and 

(i)  10  Rep.  143.  (b)  10  Rep.  141,  a. 

h)  Page  824.  (/)  TiUe  Sewen,  2d  ed. 

le)  Cro.  Jac  3a&  (g)  2  Str.  1 127, 
(d)  Style,  185. 
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Emmerson 

V. 

Sai.tmarsii 
and  others. 


Queen't  Benoh.  we  therefore  may  suppose  that  the  Coinip^s9\pjper  had  considered  what  Unds 
were  liable ;  and  the  question  the;re  appears  to^UigLve  been,  whetheijit  should 
have  been  upon  th^  occupiers ;  but.  suppp^e  ,it  did. ^support  CaliiSf  it  would 
not,  in  my  opinion,  be  a  sufik^nt  answer  to,  the  othpr  ^ut^Vities^  ., 

It  has  been  said  that  this  is  the  course  whicU  h^sbe^n, pursued  ^yer  since 
the  year  1725.  That  piay.be,.  aod^.p^haps  it  may,  i^poii  tjbe  whole,  have 
been  found  more  convenient  to  )et  the  l^o^n^s  settle  j;he  pj^oppi^tions 
among  themselves,  so  its  not  ,to  trpuble  .t)ie  Coijqmissio^^^,  yj^  h^  the  pro- 
portions, unless  there  should  be  a  necessity.  This  course  of  practice,  how- 
ever, cannot  vary  th^  law  of  the  case;.aj^4  UFlP^^..^^^  whole,  we  are  of  opinion 
that  the  general  assessment  cannot  be  supported,  and  thi^  there  must  be 


't(  1    rJudgment  for  ^e  plaintiff.   • 

The  following  addition'  to  the"  judgment  n  made  by  the  desire  of  the 
Court.  '  'i     (  .;r.' J  '  <ii    «>        '      .  ■)  •! 

The  Court  inadvertently  oited' the  casetfforo  Jlloore  lin  suppdrt  of  their 
judgment;  but  though  the  words  &n  Meatenxe  the\«ame  as  ih  thefn-eafent 
judgment,  yet  in  the  case  in  Moore  the  Cdurt  express  their  )disa|^probatioa 
of  those  propositions. 

But  though  the  case  was  thu»  cited  inadvertently  as  an  authority  ib  fiirour 
of  the  plaintiff,  it  makes  no  dificrenee  in  the  judgmenbof  •this  Court  on  the 
whole  case,  as  they  do  not  concur  in  the  disapprobation  in  the  report  in 
Moore.  •"  '  •' i«  •  .  M  .«'    !-     I..'     .'•  ^\ 


Tudlctm*nt  for 
obstructing  t 
higliwaj.    Plea, 
notenilty.    At 
tite  trial  it  was 
proved  tliataroad 
did  exict  in  the 
locuc  In  quo,  but 
it  was  not  proved 
to  be  a  public 
road.  Forty  years 
before,  a  deceased 
occupier  of  tlie 
land  over  which 
tlie  road  paued, 
planted  a  tree 
near  tlie  road,  and 
at  the  line  of 
planting  it,  stated 
that  he  did  so. 
"  to  mark  the 
road,  to  shew 
where  the 
boundary  of  it 
wu  when  he  wm 
aboy:*'-J7«U; 
that  thb  state- 
ment was  not  ad' 
missible  in  evi- 
dence as  a  decla- 
r«tioo  accom- 
panyiuf  an  art, 
or  as  having  beea 
reputation. 


JNDICTMEN'r  for  ohstrtiaing  a  higliwa^  W  thb  phrfeli  of  Brhhaon,  in  the 
county  of  Si'ffoTk:  The  qnfellbn  at'  the  trial'before  Oasefed,  J.,  at  the 
Lent  Suffolk  assizes,  1836,  was,  whether  ^the  road  ih  question  was  a' public 
or  a  private  road.  Oii'  behalf  ^bf  the  proslecution,^a  iVilness  was  calleid,  who 
proved  that,  about  forty  year^  before,' he  sa^  one  T^tzm/i/iii^,' since  dead,  but 
who  then  was  tenant  of  certain  meadow's  dver  which  the  road  passed,  planting 
a  willow.  He  wAs  tlien  asked* what  R(hnpUri^'^\d  i(!5en  "he 'planted  the  wil- 
low. The  question  V<^as  bbjccted  to,  l)ut  the  bbfckitloh  Wvls  overruled  by  the 
learned  judge,  and  the  wkdess  staiedi 'iHst' Ritrnplifrg  said  he  planted  the 
willow  to  shew  wherfe'  thebounffai^  6f  tfie-rbad  was  when  he  was  a  boy. 
Verdict  for  the  crown.^  '  '      '         -      _  .    ,  ,    .       .   /     . 

Storks,  Seij.  in  Easter  temt)  1886,  haiiilng.  obtained  a  rule  nid  fof  a  new 
trial,  on  the  ground  that  the  eridenoewas  ioadmisnblei  •  r  •  ' 

Biggs  Andrews  and  Jpyles  now  sli/Jwejcl  p^u/ict  ..The.  statement  roajde  by 
Rampling  was.admi^^iJble,.on  thre^.  grpund$.  ,U  w^.evidence  ,af  reputation ; 
it  accompanied  an  ^  done>;  aud.it  w^  i^in^t  tjbe  initeres^t  of  the  party 
making  it.  ,,  ;, 

This  was  good  hearsay  eviden<;e  of  the  c^K^it  whiph  involves  o^cessimly 
evidence  of  the  ^sience  of  the  rqad^    If  a.^atemqnt  directly  affirming  tlie 

made  against  the  ioterctt  of  the  speaker,  who  was  not  tenant  in  fee,  or  as  evidence  of 
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exisiktice  df  tli6  roadf'WtfiHd  liMUiH  SvilrftlieV  ttiere  taH1>iiftO  rtfSlAoh'Why  Queen's  Bench. 
a  statemeht  slioiiia  libf'  W'i(Ll<tt6(I'WHifeh'4fflfiWs'thfe  extihii'tiP  thei'rbad.—         v^v^ 
lColertdge;'3.^b\i0\Vjoi^'^oVm^VAmnH]y  t6'ish^  iipb^^  thfefkfce  of  the      The  Queeh 
evidence  that^tbex'e ^hs  d ^'Ml^'io^d'iiimMiie^l  "'TH^ att^iveVWfjfJch  was        ^^^^^ 
giVen'ledves' it  ai^lM^iibiik  Wlie'thyt'thfe'  WSd  Warf^yublie'W  ft\Mi^:}-^M  id\ 
events  it  wais  jii-dpH'  t8  allbW  Ae'iJWfeffci'^d  gb  'to.  the  jfefy.---[itoferf(«p?,  J.' 
Cari^it'depentfon  tHe  mimt\^'tli^  jiit^  ittarfi  tb^ii'  itift^taettei^hetfe^f  it  is  ' 
admissible  ill  cfvidence  brhbt?!— the'w6W'*'rbad'*  lakeifalbhe  ifteans  pttWib 
road.    •■'''''^■••'   '■•■J'.'         :iil  r     ./jj^^  j'^-ju  j;  •>(     u-'oii     ,oii    '.  )i!.  •  .'-no»:.. 

'Tlie*n  tlie  ffcrbf'th^'  lilantMi"tfe^'Wi8biV  IJeirife  dfeaVly  'iWeivfeW^;  atty 
declaratiori  'iccbiiit)atiy ih^  i'nd' 'ei^WfWteg' t!hat' ^bt 'ii-^^^^ adAis^iW^. '^:  '^ ' '    • 

Rampling  also,  at  the  time  of  planting  the  willow,  being  tenant  of  the  land 
whe]f^;he.pianted<>h,*'«ny4leclaration  of  his  which  limited  its  extent  was  re- 
ceivable^  as  being  against  his  interest.  The  interest  of  the  tenant  is  in  many 
respeats  the  >temcitas<lhiilliotf  tfceffTcnrojbipnevli  Aidiwhbre  rtbos^iintqrit^ts 
concur  the  declaration  of  the  tenant  is  equally  receivable  with  that  of  tlie 
landlord,  and^^pon 'the  onVle  gvoiilndr.  Hki^docti^ide  iBi«x|kr«^s)yt)Aid  down 
hyiLe^Bimib,  J^.,  in  Dankl  ^v^j  Nwtk'(ayj  and  allied- 46  ol|S8ft:irhw^  the  quefr*- 
tionisavf^'bf  way  or»aright<cf)bbmiiioii'w  Vr     •    j   ;>     't  .i  i.     n  ,  -    '». 

Lovd  Dehua^^;  €.f J.^-^TbeimswbcitoftlwquMtiair/  pHtto>fltwi|neid)adted 
on  bebalf'of  theprotectttion^fwas  oiie  oideabteAtb  niakei/  greit.hii|ireS8ion  on 
the  mmiiof  tbe'juryii!l<tjmi9,.tHat  idtbia  yfM(Avke\hBdihe9tdliRmmplkgt  liow 
deceased,  declare  that  his  motive  for  planting  a  willow  tree  was  to  marktthe 
boundary  of  the  road.  There  was  nothing  in  his  declaration  which  went  to 
determine  whether  this  was  a  public  or  a  private  road,  nothing  which  referred 
to  any  existing  reputation  on  itie  subject  whatever.  And  I  am  of  opinion 
that  it  was  not  *eceiyab^e  op  any  op€i,(ofjtlie...tivpe,^f|Q,ufl4s  ;t^>irt  baye  be^ 
relied,  on  in  its  favoufr,,  Fir^t,  J  c^not  ^f^ce^ye.  hpy^  it  can(b,e  re<?eived,  as  a 
declarajticm  accp^Bgaqying  j^a  jac;^i,dope^^,'lf  w^  wete  tq  jjojd  any  loose 
declaradpn  as  rec(&iva))le,. simply  becai^s^; it  was  acpompanied  by  some  apt, 
we  sbquid  enable  people ,^t.  tbejr,  pWiiisu^^.tp  djspqse  of  t^^e  property  and 
rights,  of  otliers,.  Nq  4ppbV  Aat  the  %t«.of  the  willow  being  ^here  w.as  re-  - 
ceivabje;  the.ftqt  that, the  publip  kept  i^itliin  tl^e  line.of  tlie^wiljl^w  vyas  re- 
ceivable, but  it  is.  impoasibl|?.to..^du^it  ftny  decJftrat;ion  whicji,  a  private 
individual,  mig^t  make  us  to  hiA  ipoiivQaio  pl^Qtif^.it. . ;     '    ,      .  / . 

Another  ground,  on  which  .{1^  a4missiil^Iii;y  M^  ^e  4eclar9tipo  wa^put,  was* 
that  it  was  made  by  a  deceased  person  against  his  interest,  But  tI)ig,pe?«ion  was 
only  a  tenant  of  the  property,  and  if  we  were  to  hold  any  declaration  of  his  4 

admissible 'on<  this  groubd'we^ehoald  at  otioe  avefrule>^hi  cnsenfDcimel  \, 
North,  because  it  is  very  easy  tb>cuggest  oases' wbtife  the«ibtei«st  of  a-tenint' 
as  to  the  existence  of  road  might  be  directly  opposed  to  that  of  his  landlord. 
Thfe  ftittfciplel  of  that  case  whiMty 'dppHes  on  this  prfesetit  occasion;  it  was 
there  detertnJrfed  that  no  degree  df  atqaie^cence  oh'  the  pait  of  sr  tenant 
could  cohcludfe  kny  thing  ak  si^ainrt  (hW'rights  of  his  Itoftlbrd.  And  there  is 
nothing  in  the  circumstances  of  a  direct  declaration  which  place  that  dpon  a 
differeht  ftwiting  ft&rti  the  evi*fetK*e  to  be  derived  frotrt  acquiestJettce.  h  was 
also  contended  th^t  this  deda^itioh  wAs  receivable  k^  evidence  of  reputation ; 

(a)  11  East,  372. 
VOL.  II r.  s  s 
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Queeu'i  Beneh,  ^ut  I  think  that  this  in  not  evidence  of  reputation.  Under  that  branchi>f  evidence 
^<i^v^/         it  19  not  every  thing  that  one  man  has  heard  another  say  which  is  admitslblc. 
The  QuESN     Evidence  of  reputation  generally  being  hearsay  only,  ought  always  to  be  re- 
Bli'm.         cei ved  with  very  great  caution,  I  entirely  assent  to  what  Lord  EUai^Knxmgh  said 
to  that  effect,  in  the  first  case  in  which  it  was  distinctly  decided  that  such  evi- 
dence was  admissible  on  these  questions.     And,  moreover,  it  must  always  be 
strictly  ccmfined  to  matters  which  really  are  the  subject  of  reputation.    It 
does  not  include  hearsay  of  a  particular  fact,  and  this,  I  think,  was  nothing 
more  than  hearsay  of  a  particular  fact.     I  think,  therefore,  that  the  evidence 
was  improperly  received,  and  that  there  must  be  a  new  trial. 

Patteson,  J,— I  am  of  the  same  opinion,  and,  first,  as  to  whether  this  was 
receivable  as  evidence  of  reputation.  It  is  important  to  consider  what  was 
the  point  actually  in  issue.  The  question  was,  whether  this  was  or  was  not 
a  public  road,  not  as  to  what  was  the  boundary  of  that  which  had  already  been 
established  to  be  a  public  road.  Had  the  latter  been  the  case,  no  doubt 
evidence  of  declarations  by  deceased  persons  as  to  what  was  the  boundary  of 
that  road  would  be  admissible.  But  when  the  fact  is  disputed  whether  a 
road  exists  or  not,  I  never  heanl  that  evidence  of  reputation  as  to  the 
boundary  of  it  was  admissible  to  prove  the  existence  of  the  road.  If  the 
witness  had  said  I  have  always  known  this  to  be  used  as  a  public  road,  such 
a  declaration  would  have  been  admissible.  But  this  declaration,  even  if  it 
could  be  considered  evidence  of  reputation,  being  evidence  of  another  matter, 
clearly  was  not  admissible  on  this  occasion.  However,  I  think  that  under  no 
circumstances  would  it  have  been  admissible,  because  it  was  not  reputation 
of  a  general  matter,  but  rather  of  a  particular  fact. 

Next,  as  to  its  being  part  of  an  act  done.  I  db  not  think  that''it  was  in  a 
legal  sense  a  declaration  accon\panying  and  explaining  an  act  done.  The 
expression  used  was  perfectly  equivocal,  there  was  nothing  to  dhew  what 
kind  of  road  was  meant ;  it  was  not  sworn  that  it  was  done  to  keep  up  the 
boundary ;  but  even  if  the  declaration  had  been  more  explicit,  still  it  states 
nothing*  it  ascertains  nothing  whatever,  as  to  the  character  of  the  road,  ^hich 
was  the  point  in  issue. 

^ith  respect  to  the  third  ground,  it  is  perfectly  established  tliat  declarations 
by  tenants  for  years  do  not  stand  on  the  same  footing  as  those  of  tenants  in 
fee.  Declarations  by  tlie  latter  are  receivable,  by  the  former  are  not.  If  we 
were  to  hold  that  a  declaration  by  an  occupier  binds  the  rights  of  his  land- 
lord, we  must  necessarily  overturn  the  cases  of  Daniel  v.  North  (a)  and  JTood 
m  V.  BeaHJb)  ;  because  if  it  be  admitted  that  no  acquiescence  by  a  tenant  can 

bind  his  landlord,  how  can  we  hold  a  mere  declaration  to  have  that  effect. 
On  nonci  therefore,  of  the  three  groiuids  is  this  evidence  admissible. 

Williams,  J. — No  doubt,  as  to  general  matters,  evidence  of  reputation  is 
receivable,  but  it  is  perfectly  established  that  no  evidence  of  reputation  ^ 
admissible  as  to  the  existence  of  a  particular  fact.  The  distinction  is  most 
clearly  shewn  in  the  case  oi  Ireland  v.  PouclUc)^  before  Mr.  Justice  Charnhrc 
There  the  point  in  issue  was  as  to  the  boundary  of  a  road,  and  the  learned 
judge  allowed  levidence  of  reputation  to  be  given  as  to  where  the  boundary 

(a)  U  Kast.  372.  (h)  5  B,  6c  A. 664.  (c)  Peake's  Ev.  14. 
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wis,  h\ii  refused  to  admit  such  evidence  to  shew  where  deceased  persons  had  Queen*s  Bench. 
stated  that  particular  houses  stood,  ttiat  not  being  properly  subject  of  repu-         >*^,-^ 
tation,  and  therefore  not  receivable.   The  present  case  precisely  corresponds.     '^'*®  Queen 
As  to  this  being  a  declaration  accompanied  by  an  act  done,  that,  I  think,  is  a         Blus 
branch  of  evidence  which  ought  most  carefully  to  be  watched.    Here  I  think 
the  declaration  was  unconnected  with  the  act  done.     Can  it  be  contended 
that  any  thing  else  which  this  person  said  at  the  same  time  was  admissible  ? 
As  to  the  other  ground,  it  is  sufficient  to  say  that  this  party  was  a  mere 
occupier,  not  the  owner,  of  the  land  to  which  his  declaration  referred. 

CoLERiDQE,  J. — I  have  only  one  word  to  add :  as  to  evidence  of  reputation 
there  i$  no  rule  more  unvarying  than  that  it  must  be  confined  to  general 
matters,  and  never  is  allowed  to  apply  to  a  particular  fact.  Now,  considering 
the  declaration  with  the  view  to  its  being  admissible  as  evidence  of  re- 
putation^ we  should  sever  from  it  the  circumstance  of  the  planting  the  tree  at 
the  time  when  it  was  made.  What  then  does  the  declaration  amount  to  ? 
that  this  tree  was  planted  for  a  particular  purpose.  A  declaration  to  that 
effect  cannot  be  considered  evidence  of  reputation.  The  witness  surely  could 
not  have  been  asked  what  have  you  heard  say  was  the  reason  why  a  par- 
ticular stone  was  put  down  ?  Mere  evidence  as  to  particular  ^cts  is  not 
receivable  as  evidence  of  reputation,  which  must  be  confined  to  general  facts 
and  gene;ral  matters. 

Rule  absolute^ 

Tba  Qvi£.m  v.  The  Inhabitants  of  Church  Knowle. 

Q)N  an  appeal  against  an  order,  dated  in  June,  1835,  for  the  removal  of  a  gpLi^n^'ag^Lt 

pauper  from  the  parish  of  Church  Knowle,  in  the  county  of  Dorset,  to  an  order  of  re- 
the  parish  of  St.  Martin  in  the  city  of  Salisbury,  the  sessions  quashed  the  notice  SfVpLai. 
order*  subject  to  the  following  case : —  •»ined  by  four 

A  former  order  of  removal  had  been  made  upon  the  examination  of  the  and  foiToveneer*, 
pauper  (Robert  Galley)  on  the  twentieth  day  of  December,  1834,  touchinff  «nd  »fierwards  a 

1.     f-   •  1  •  -1  r  r^     »         •  i_  .1  ifl/%^      «  sutemeot  of  tlwir 

his  hirmg  and  service  with  one  James  Furher,  m  or  about  the  year  1824  ;  but  grounds  of  »ppcai, 
it  did  not  state,  as  a  fact,  that  during  such  service  the  pauper  resided  in  the  •;«»«<*  •^y  '7° 

11  .  1  A  i*     1  .  1  1  .11  .        •  A  cburchwardens 

appellant  parish.  A  copy  of  this  order,  together  with  the  examination  of  and  two  overseers 
the  pauper,  was  sent  by  the  churchwardens  and  overseers  of  the  parish  of  2"^\{f^*  ^^^ 
Church  Knowle,  to  the  churchwardens  and  overseers  of  the  parish  of  St.  were  not  estopped 
Martin.  Against  this  order  an  appeal  was  entered  by  the  parish  of  St.  Mar-  there 'werelnlact 
tin  at  the  Epiphany  sessions  for  the  county  of  Dorset,  1835,  and  respited  to  only  two  church- 
the  Easter  sessions  following.  At  the  Easter  sessions  the  parish  of  Church  ^wseers'in  their 
Knowle  having  discovered  that  in  the  pauper's  examination  no  mention  was  pafi>i>. 

2   Where  tlie 

made  of  his  having  resided  in  the  parish  of  St.  Martin,  moved  on  this  ground  res^ndeuti  cou- 
only,  but  without  stating  this  or  any  other  ground  to  the  Court  or  the  appel-  *^^^  to  imvo  tiieir 
lant  parish,  to  qi^sh  their  own  order,  which  was  done  generally,  and  with  movai  quashed, 
the  consent  of  the  appellant  parish.     The  pauper  having   again  become  ^JSiT^ietrrell"^ 
chargeable  to  the  parish  of  Church  Knowle,  a  second  order  of  removal  to  the  sons  for  doing  so, 

either  to  the 
sessions  or  the  oppo&lte  party,  the  judgment  of  sessions  is  conclusive  against  them,  and  tiiey  cannot  after 
wards  be  allowed  to  shew  that  their  order  was  quashed  for  a  mere  informality.  , 

3.  An  examinnttoD  stating  that  tlw  pmiper  gained  a  settlement  by  Idring  lud  service  in  tlie  appelUnt 
parish,  b  not  informal,  becauve  it  omits  to  ststc  that  he  also  resided  there. 

S  S  2 
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QH§en*i  Bench,  parish  of  St.  Martin  was  made*  iifmn  another  exeminatitn  of  the  pauper, 

^^^^        dated  27th  June,  1 SS5;  touchirig  tfie^ game  hiring  andjaervioa  with  Barber^  and 

The  Queen     ^i^^  ^^^  ^^  examination  of  the  said  .Aii^r  tOHtoUngabe  same  hkiog  and 

iDhabiunttof  service,  and  copies  thereof  w^ere  sent  to*  tbei  churehwardons  and  overseen 

Church       of  St.  Martin.     On  ^he  17th  'A ugustH  the  appellant  .parish  sent  to  the 

Kmowle.      churchwardens  and  'oi^ersetrs  of^^e'parish  of  Churda  Kpowie  a  notice 

of  appeal,  signed  by '  fbnf  -diiMrch wardens.  Mvi  four  oversters,' (therein  At- 

scribed  as  the  churdi^at^naand  (iveneext'of ^e poov^  tihle  pAtishof St. 

Martin,  in  the  city  of  Newfiatwnv  Ifind  bn  tbefi^th.  October  a  sUtementof 

the  grounds  of  app^i],  signed  bf  twotbhsvdiwardenfli  and>tvo  oreflseers  only, 

therein  described  as  the'^ldivmhinirdens  nd«  overaeers^of  the!  ^r  of  the 

parish  of  Sti  Martin >iif  the  eit^  o9  Sidisbury,  And  the  appeal  was  entered  at 

the  Michaefmas  %«s»iob^«f    The'  ^otriids:4)f  sppeal  againattthe  seoond  order 

were  the  same  in  the  SMoAd  \BUteilie'fit,  m  .^thbse  in  thd>  first  statement,  with 

the  addition ^f  a  dittt(ncl<  grouMi^^  Appeal  a»  >ft>lhnBs  c«^VAnd  because  a 

former  order  of  the  sotme  j«Mtmea,  Jbtsremoving^tlse  said  pauperrfrom  Church 

Knowie  to  St.  Martkt(hfor^M«4^  had  b^n  quashed  by  theooitrt  of  quarter 

sessions  of  the  said  county  loCDorset^' at  the*Ap#il 'SessioiMB  in  the  present 

year;  and  which  snid-ordet  ofthe^  ^aad  court  K^ited 'diredtly  to  the  point 

then  and  now  itll^iMtton  betw«en  tft^partieB  to  the  ipmeol' appeal,  and  is 

therefore  binding"  and  ceaekisne  Mtveeb  ubem,  an  jfiutiaa  respects  $be  place 

of  the  lastiegnl  ietflemeiit  ofdie  said  i!o^r^lG«Itf<3i''^  .  > 

At  the  heai^ing<of  tha'appdri  the'  Goutti  ovidrrukd'ai^  ebjecttoni  made  by 
the  eounael  for  €he  respondentia,  .that'tfae  nppelkntsiweDe.  b«nnd  .bytbede- 
8cription'>«6nWttied  i»^tha  notice  ofmp^Mal,^f  tfar  four  ohturohwardens  aid 
four  overseers  wM  sigi^ed  tile  sitmeii  and<thiitithey  were  thereby  precluded 
from  pntdagan  ^he itaoitnttiu  of  theigroonds'bf appeataigaed^tiy  two  oburdi' 
warden^  and  two  ov^rsders^onlyc-The  aatne^Ooilnt  jMretraleA.an  objedioD 
made  by  the  eounsel  G^pfkie  apfieUantB^tDj^eteceptioft^of  parol  evidence,  to 
expkin  the  grounds  on.  uhicb'tha  respondaiksKhad  moved  to.  have  the  first 
orderquashed ;  andr  after  hearMg  the'sameyibhoughttlie'quaahiQgfof  the  said 
order  conclusive  asi  between'  the  same  pnrties,  andiaocordiogly  quashed  the 
last  order.  *  ..    ,      .i    -   .     .  .     ,.    ,.     > 

If  the  Court  of  Queen's  :Benoh.8hoild  rthink  that  the  statement  of  the 
grounds  of  appeal' agaiinsii  the  last /order. 'was  improperly  admitted,  then  the 
order  of  sessions  to  be  quashed,  and  the  Ihst  order  of  removal  confirmed ;  or 
if  the  Court  should  think  that  the  justices  were  not  warranted  in  treating  the 
first  order  qua^ied^  undec  the'circuiiistances»a»  coaclustvei  then  the  ocder  of 
sessions  to  be  quashedi'/  ^   .. »    ^  '<  '  i  >;,    •       r 

'''•■''"'      •/       /        -1  ■.,. 

^ar^loo^and  Zuceiro  in.' support 'of  the. order- of  aessions*  >  The  sessions 
properly  overruled  the  H)b|ection  that  tJ)e  statementoflhegrounds  of  appeal 
was  not  signed  by  a  sufficient  number  of  pariali  ofBcerA.  The  notice  of  appeal 
was  signed  by  four  churchwardens  and  four  overseers^  and  the  .statement  by 
two  churchwardens  and  two  overseers  only.  But  there  is  nothing  in  tlie 
New  Poor  Law  Act  (4  &  5  JFiU.  4,  c.  76,  s.  81,)  to  require  the  signature  of  a 
majority  or  even  of  half  the  number  ofthe  paroelualiofSeera;  therefore  the 
signature  of  half  is  sufficient.  Where  a  statute  requires  notice,  verbal  notice 
is  legal ;  Rex  v.  The  Justices  of  Surrey  (a);  and  this  was  the  case  under  the  oH 

(a)  6B.«c  A,639. 
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poor  law.     Now  if  a.verbal  stotoroent  liad  been  allowable  in  this  case,  as  it  Qii€en*»  BmhcH* 
would  if  it  had  not  been  otherwHserrfKrovicdecl  by  the  new  act;  of  course  it     ^   ^«^v^^ 
would  be  enough  that.suob.verbiil  Statement  should  be  communicated  to  the         ^  9,"'^'' 
respondents  by  a  single  one. of  theofficers^of  the  appellant  parish.     And  the    Inhabitants  of 
new  act,'  thouglitit  requires  ajitatementiin  'Writing,  -does  not  require  it  to  be       Chuhch 
signed  by  anyi^rticular  number  of  overseers.  .  In  point  of  fact,  however,  the 
statement  in  thb^'case  was  signed,  by:  all  -  the  parish,  oyerseers ;  for  by  two 
locail  acts  (a)  tUe  two  parisffaes  of  Salialmvy  are  united pnly  for  the  maintenance 
of  theipoor,  but  are  to  be  distinct  for  the •  purposes  of  settlement;  and  the 
appellant  parish  alone  has  no^more  than  two  churchwardens  and  two  over- 
seers.   'AH  local  acts* are  TecD^sedrby)-ibe  n«w  otatute. 

Th&  judgm^t  oft  sessions,  quashing  Che  former,  order  o(. removal,  is  con- 
clusive against  ^lei'respondmit 'pariah.  Tbe^'quashing^-an  order  is  not  like 
a  nonsuit,  but  a  verdict.  In  Jlex  v;  iVkh^Sif  LamrenQp{b),  it  is  true,  where 
an' order  of  removal  had  been  qaaebed^iaad  a  subseqUekit  order  of  removal 
to  the  same'parish  was  madev'  it'was  held  eompetjent  tp  the  removing  parish 
td'shew,  on'appeal^'that'the^first  ooder  was  quaabed  l)etause  the  pauper  was 
at  ttrat  time  irremavaUe,  bvt  that  he  was  acr  no  longer.  In  that  case,  how- 
ever, the  state' dffaidts  hadibeen  changed  snike'  the  quashing  of  the  first  order, 
at  Which' time'tbe -pauper  was  inremoyaUerbitt  if  the  facts  had  continued  the 
same,  the  first'^adjisdication  upon  thenu^  tbe^  sessions  ^ould  have  been  con- 
clusive. In  this  case  *  it  isNiibt  ptetended  that- the  sei^ond  order  was  made 
under  a  new'  state  of  facts.  In  thaticiae  too  when  the  respondents  consented 
to  the  quashing(6f  their  drder)  their  reason  for  doing  so  was  communicated 
to  the  appellant^  If  tber  iespondent't  invthe  preseht  case  had  commu- 
nicated their  reason  for  quashing,  the  appellanls  might  have  waived  the  ob- 
jection and  iifeisted'ov  going*  into  themerits ;  and 'the.  former  appeal  must  be 
taken  to  havi  beero'^cidedon  the  nierits,  and/Alsoto  be  conclusive,  as  it 
does-  norapfwar  that*  angpmewdiettlQmentthas  been  gained;  iter  v.  Braden-^ 
ham(c).  The^allegedreBsbiklbr^jquasbingr.th^iiformer  order  is  inaufRcient ; 
it  is^not  necessary)  tar  state  ialheexamibation  thfe  foct  of  residence  for  forty 
daysi'tftn  enmigh  to  state  theiaettlemeat.^  Even  if  the  omission  to  aver 
the  pauper's  residence  had  been  made  a  ground  of  appeal,  it  would  not 
have  been  a  vadidigroood,  Ai':inay  be  Biferredlfr^m  Hex  v.  Kelvedon  (d)  and 
Rex  v.  itfrVMob.(e)  p  arid  (it  does  not  alppeax^  that!  the  stfi^ment  of  the  grounds 
of  appeal  made  thrre^dente^aO^ailfloateriaU    •    ; 

•'t    ••!    (  -..If    f  M.        '     n     ,-      '/   ^  •    •'    ..;    -w        ,  ;      •   ' 

Bohdhnd  Siocki  c&nitk.  The^appellants  Aught  not  to  have  been  heard,  for 
their  notice  of  appeal  admits  that  they  have  eight  pansh  officers,  and  their 
statement  was  signed  by  four  only.  No  decision  has  gone  beyond  Rex  v. 
Derhyshift  {f)i  \ti  which  it' was  held'  that  signaaure  by  a  majority  will  satisfy 
the  8l8t  sectiotik)f  the  n6w  staltlte,  and  the  local  acts 'oannot  be  relied  on,  for 
they  are  not  set'io'iit  itt  the'ca«e:i'n  :  •    ' 

The  quashing  of  an  ordc^  of  redoval  is  conclusive  as  to  nothing  but  the 


(a)  These  acW  were'iiol  part  06  the  case,         (<i)  1  W.  &  P.  138  j  S.  C.  2  Har.  h  Wol. 

though  referred  to  in  argument.  ,415. 

(6)  6  B.  &  Ad.  526.  (e)  2  N.  &  P.  109  i  anU,  435. 

(c)  Bunr.  S.  CJ394.  '  (/)  Antt,  248. 
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point  decided  ^  and  where  an  otd«¥  id  quaslied  for  matter  of  fbniit  tbe  judg- 
ment is  not  cdnclusive  npon  tbe  parties;  Aer  <r.  St.  Andret^HMom{a\ 
Rex  V.  Pengt  {b).  The  first  order  in  thk  case,  omtting  to  state  ibe  x^sidenot 
of  tbe  pauper,  nvas  quairhed  for  want  of  fbmi ;  it  cannot  be  contended  that  ikt 
merits  were  inquired  into.  What  an  infbrmaiity  in  soeh  orde»  consists  of, 
is  explained  by  Lord  Dtnman,  C.  S.  in  RtM  v.  Co$littghaM{<)*  Where  an 
order  has  been  qtiaAhed  by  the  sessions  for  informality,  it  j«  notneecMary 
that  they  should  make  a  special  entry  of  tbe  grounds  <>f  their  JudgmeDt 
No  such  entry  was  made  in  Osgathot*pt  v.  Dmworth  (d);  xtkRixv.  Whet* 
lock(e)t  and  in  Res  v.  tVick  St.  Laxonnct{f\  it  was  expres^y  bel4  «o  be 
quite  unnecessary.  And  it  never  has  been  held  necessary  t«  oDnnnottieate 
either  to  the  sessions  or  tbe  appellants  the  ground  on  which  the  order  is 
abandoned.  In  none  of  the  cases  cited,  ekcept  tbe  latc»  was  th^d  second  oritr 
of  removal  made  under  an  altered  state  of  facts.  The  appellants  may  hs»e 
their  costs  as  often  they  are  successful,  and  are  therefore  not  aggrieved  by 
having  to  attend  the  sessions  a  seeond  time  Upon  tbe  same  natter.  The  ob- 
servations of  Lord  Detmattf  C.  J.  in  Rex  v.  Wick  Si.  Lanfrence^  on  the  sub- 
ject of  admitting  parol  testimony  to  exjrfain  the  jodgment  of  aeasions,  b^ar 
strongly  on  this  point :— ^*'  It  is  said,  that  admitting-  parol  evidence  to  ex- 
plain such  an  order  of  sessions  will  be  inconvenient ;  bat  supposing  the 
inconvenience  were  greater  than  any  I  can  see  in  the  case,  injaadce  is  the 
greatest  of  inconveniences,  and  when  an  order  of  removal  baa  been  dis- 
charged, not  on  the  merits,  but  on  other  grounds,  it  would  be  great  injustice 
if  it  could  be  set  up  as  a  decision  upon  the  merits,  by  a  party,  who  kbew  tbt 
they  had  not  been  inquired  into." 

Lord  DsKMAir,  G.  J.— I  think  the  sessions  have  come  to  a  right  conclu* 
sion  upon  both  points.  The  first  question  is,  whether  they  were  justified  in 
overruling  an  objection  made  to  the  statement  of  the  grounds  of  appeal,  as 
not  having  been  signed  by  a  sufficient  num^r  of  jparish  officers.  On  this 
point  it  is  to  be  observed,  that  nothing  is  stateii  in  the  case  to  shew  that  the 
persons  who  signed  were  not  an  actual  majority,  and  we  must  now  ^^s^uae 
tliat  they  were  so,  in  fact,  as  the  objection  was  t^ken  ;  and  it  is  to  be  pre^ 
sumed  that  the  sessions  were  satiafied  on  this  point. 

The  other  point  submitted  to  the  Court  is,  whether  the  judgment  of  the 
sessions,  quashing  the  order  of  removal  on  the  first  appeal,  is  conclusive 
against  the  respondents,  that  order  having  been,  it  is  said,  quashed  for  a 
mere  informality.  Now  in  all  the  other  cases  in  which  an  order  of  removal 
has  been  quashed  for  some  formal  defect,  the  judgment  itself  of  the  sessions 
has  expressly  proceeded  on  such  defect,  or  the  respondents  have  eommunioated 
either  to  the  Sessions,  or  at  least  to  the  opposite  party,  as  in  Res  y^Wick  St» 
LawrencCf  the  reasons  for  which  they  have  consented  to  the  quashing  of  tbeir 
own  order.  But  here  the  respondents  quashed  thek  order  from  motives  ot 
their  own,  which  they  did  not  communicate  eitlier  to  the  Court  ox  to  the  ap- 
pellants. In  what  way  then  arc  we  to  know  that  tlieir  order  was  quashed 
for  want  of  form  ?  If  we  were  to  hold  that  the  former  trial  was  set  condu- 
cive, we  should  encourage  partks,  whenever  it  might  be  inconvenieot  to  thew 


(fl)  6  T.  R.  613. 
(6)  Nol.  Rep.  17<>. 
{c)  2  Ad.  &  £1.  250. 


(d)  2  Str.  1256. 
(/)  5  B.  &  Ad.  fi26. 
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tO:Ui%  40  iMakeisowie  M(tQiai(Ki»l  iofo^mdity.in  tl>^ir;,pL'<K^edjpg^,Jpr..t^^  Qmn^^s  Bench. 
purpose  of  «i\ftUii}g.  th«»selv0^.to  coiw  (io  ;h^  §^5^iQni|f  4  §ec<wd  ti^e,    The        ^>^srU 
aipp«UaQl0  Juving.  no  enplMiatiop  wouJ[d  be,  milled, r^nd  fwenty  years  after-     The  Quebi* 
warda;tl)e«eiiBiona. would  have  to.  iuquwe,  not  vihfL%  was  doiuj  on  the  pjrevipiw  inh^biunta  of 
trial,  fauA  mih  .Iwbat  intenMoo  and  with  W^^t  iwtivq,    B^twas  the  order,  ift       Church 
this  fiaae/^uasLedvfqr  iixfoinaality?     Tkfi  examination  of  ^he  pauper, ^ta^ed 
hia.sctdement  by  biriog.and  service  only  in  thoappeliaat.pari^hvbut  that  in- 
volved .bis  vMideDce  tber#  undier  ^he  contract^  b^ause  otherwi^;?  no/fettl^*- 
ment  could. h«ve  been  gained  by  b^m.    I  tbi^  that,  wh^re  a  respQ^dei^ 
pariab  <|ii«K»bea'it»ywn  order  of  removal^. that  propeeding  n)\ist  he  cpnsidered 
eon4;JuAiK«iagaiQfit,tben9»  unl^as  theyexplaii^  ^ith  pr^pision  the  gi;oHp4sand 
motivjeft  of.it,  either  to  the  ^easioiafs  or  the  appellant  pac^^hy  so  as^^  maLsO^t 
appwrc|i«tf9»a0y  subs^ueivt.  appeal,  that  the  merits  hay^  nqyer  hee^:g9pe 

Pacxbsoh,  J*  .and  WiLUANJs,:  J., concurred*  .         > 

'    '  ■     '         ••         .     '        ...        ■  .  .    ,         ...... 

.  Cc^jBRiiMyx,  J.-n-l  am  of  the  ^me  opinion,  but  at  QxHt,  I  entertained,  ve^y 
great  doub(9.on  tl^  question^  Although  a  judgment  of  sessions,  quash- 
ing §n.orc|i^r  of  rermovaU  is  generally  final>  yet  parol  evi4ence  is  admissibly 
to  shew,  thai  such  judgment  was  given  on  some  special  groi^nd,  independently 
of  the  meriut^ and  to  enable  the  unsucce8§ful  party  to  come  again  to  trial.  But 
I  think  thia  order  rauat  be  taken  to  have  been,  quashed  on  the  merits^  The 
order  .of  removal  was  not  defective,  but  the  respondents  applied  to  quash  it, 
because  they  were  unprepared  with  sufficient  evidence  in  support  of  it* 

Older  of  Seasiona  con^medt 


The  Queen  t;.  Watts. 

fJPON  an  appeal  against  the  account  of  George  fVatts,  assistant  overseer  of    1.  An  appeal 

'the  poor  of  the  parish  of  Slembridge,  in  the  county  of  Gloucester,  entitled  ^io.Xri°iS" 
"  An  account  of  disbursements  of  George  Watts,  assistant  overseer,  from  6th  the  accounts  of  an 
April  1834  to  6th  April  1835,"  and  containing  amongst  other  things  the  fol-  '**^"Tiil**nMr*^' 
lo winar  items :  Q"«rt«'  se«ion» 

*^  .  ,  to  which  an  ap- 

JPaid  MX  monlU  pay  for  maiotenaace  of  the  poor  as  per  contract,  29/.    .    .    .    174/.        P«*i  He»  against 
Paid  six  iQontha  pay  for  maintenaDce  of  the  poor  as  per  contract,  39/.    .    .    .    ^34/.        ^^  overseer  arc 

th«  Court  ordered  the  said  items  to  be  struck  out  of  the  account,  subject  l^*^ch*L°**' 
to  the  otoinion  of  Her  Maksty'a  Court  of  Queen's  Bench  on  the  following  connts  have  been 

r  rf     J  •=»  delivered  over  to 

case  l""^  the  succeeding 

It  appeared  that  the  said  Gmge  WaUs  was  assisUnt  overseer  of  the  poor  overseen. 
of  the  said  perish  of  Slembridge  from  die  6th  April  1834  to  the  6th  April 
18d5,  and  executed  aU  the  duties  of  an  overseer  of  the  poor.  On  the  2d 
April  in  tlie  year  1885,  at  a  vestry  meeting  duly  held,  tlie  said  account  of  the 
said  G^t^  WatU  was  examined  and  allowed  by  Jam€&  Carnock  and  John 
French  churchwardens,  George  Greening  overseer,  and  by  JViUiam  Ludlow f 
James  Smith  and  John  Bailey ;  and  on  the  next  day,  being  Friday  the  3rd  of 
the  same  month,  the  said  account  was  submitted  to  two  justices  of  the  peace 


632 


TERM  AEPORTS  IN  wiE.QUEl«?fSi,PENCH. 


Queen's  Bench, 
The  QiTEEW 

V. 

Watts. 


for  the  said  county,,  ^t  a  special  ses^if^ns  hoklea.at  WpolAPfi'>uiKler-Edge  for 
that,  purpose  ;  and^,W2^s^  ^]i^]f  .jsup}i.ju^i0eis.,sigi^4  '^nd  'aUp^^o^.  Tbe..saiil 
George  Wam  did.  nQt  hjoweycr  d^^ive^.^ver-ki^  sai(laccqu|at,ui^fl  the^Jth/pf 
May  f()l)owing,  when  he^J|Vflre4  M  iniy^st^jf  to  the)f^\ir<}))waif4ens,  aiid«the 
person  ^'ho  had  beea^ppqin^d  a^^ft^f^V^J^^^r^eisi^.  to^ucqe^d  J^isn.  Aa  affi- 
davit of  the  appey^i)t.(who,,v?s.;^r^4>ioih^M^^fcPf)^»^  *ft*^  ^parish)  awpm 
in  Court,  was  put  in^^  an^^^te^r  9)^j<)c;tiop,|:>jx4)^f  cpjuf^^l  for  the  respondents 
to  its  admissibili^,  wf|s  received  by^;tbf  .Qpu^t.  ^y  t)ijjs  affidavit  k  appeared 
that  the  appqll^nt  had,  ^no  actual ,  ki^pwt^^ige  of  >  the  said/ acooyot  until  the 
Sdd  of  April  in,they^r.l83^.t  The  Easteir^sq^sions^fiNr  jthe  s^djCOttntyt  if 
they  had  been  holden  accordingitp  the  ordinary  cOuirset  fW<^^ld  havQ  com- 
menced upon  Tueifday.^h^  7^h  Appjiljaiii^t.i^  consequ^ce  ofrtbe^aasiffesftkey 
were  held  op  Tuesday,  t^e  14th  Apjfjl^jVy  fwi.qrder/  9iflidejpUrsigiiuit,4o  the 
act  of  the  4th  &  Sih,  WJfL,f^,  c.,47j.>  £fy  t^e  ruleA.of  the  qu»rtfir;»essr9ii^for 
the  said  county,  n9(i9e9ft  trial  of^^n  ^pp^al  mu^t,  be,gji,ven  qi\  of^kefoie  the 
Tuei^day  in  the  wee|^  prf^ce/iingi^^V^  8fssiGt93.yfaM.coQsequent^yrthQ^t  day 
for  giving  such  notice  fqr  the  §^tP9^^er,§^$sioDS,,^ii^d  as«foresaid,  w^ 
Tuesday  the;  7th  ^pril  afi)i;esaic),.  Jifp  notice  of  app^^liagaJBstthe  aaid  ac- 
count was  giv/en  for^.nor  was  any  appeal  e.i;itered.^t  the  «Qi4.fi^9|ersessioDs» 
but  notice  was  duly^ye^fpr  th^T^if^ity.^QssioiPs  holder  in)  the  ^nonth  of 
June  fol]owii;ig.  The  ques^ons  for,;th|^  qpiniop  of  the  (Cottrt^^re,  1st.  Whe- 
ther upon  the  evidence  the  appeal  was  brQuglu,;ip  du^,  time  1 .  2diy.  Whether 
an  appeal  lies  against  the  acqpuntjqf  ^as9is^aa^4>vei^pjeer  ?    ':  .  ^  ,' >.     i.t 


fV,  J.  -^fcarpwfcrand  Q^ttiwf  (Nav.,ft^li)  in,fupport  .of  r  the  oTd)9rc.oC( ses- 
sions. ^  The  first  question  ^to  be.copsidei^d  is,  whether  >aii  ^ppealiVtst^aiBSt 
the  accounts  of  an,Assis^^|t;  oyersQ^r.  l^be  17- Geo.  2,  c.  3$^  s.  4jaUow«vthe 
appeal  agfiinst  AQ  overseer'^  account,  and,  the,  ofBc^iji^f,^,  assistant,  o^essoer 
was  crea^ed,by  a  subsequpp^^tafu^e,  the,59.,(jfa.  3,  Q^^yt,^n^vf>* .  This  statute 
empowers  Uie  assistant  o^firse^rvt*  to  execme*  flU  sucii  of  th^f  duties  of  the 
ofHce  of  Qverseer  of  .the  ppo^  a%3ti$|lLi^  the;iyj»crac]J;ffor.bts  ap^intment  be 
expressed,  in  likf[  manner  a^fi/i^,  fully, to  all  i^9t^  asid  pn-rposesias  thctjsatne 
may  be  executed  by  any  qr^iJ^iy^  overseer  pf  >the>ipoor;"..  It  may  be  aaid 
that  it  is,  necessary  ^Qr  the  Co}|rt)  U>.  knoifir  tfiQ  tco^t#pts  of  ,(ibe  def(^ii€lants 
warrant ;  but  as  the  sessions  have  found  that  he  performed  all  the  duties  of 
an  overseer,  it  must  be  taken  that  they  hi^e  inspected  the  wiirxant ;  this 
Cour^  therefore  will  not  entertain  any  di|Bculty  as  to  t^e.  nature  of  bis  office. 
In  Bennett  v.  Edwartf^  whiqh  was  discussed  a  second  time  before  the  C^urt, 
afler  a^i^ew  trial  (a)i.afi  a;|ai3t^nt  pvejrseer  having,  by  viftue  of  ihis  oflSoe,.the 
poor  rate  in  hi^  custody,  y^  |)^ldJiaJt4&toa  penaltyi  imposed  by > the  17  Geo. 
2,  c.  S,  for  not  producing  it  vf^ea.  Uwfvdly  d^^aiided. ..  Xhat.  oas^i  is  miieb 
stronger  than  the  present  as  it.9^nctioned  the  .extension  of  pc^nakiea  imposed 
upon  an  overseer,  to  ihe  ofHce.pf. assistant  overseer,  although  J)ot  in  existence 
at  the  time  when  the  act,  imposing  such  penakies^,  was  passed^.  Batokeldar  v. 
Hodges  (b)  and  Rfx  y.  Great  Fari^gdofi  (c)  are  also  authorities  to  the.  same 
effect.  It  cannot  be  doubted  that  the  defendant,  by  whatei^er  name  he  may 
be  called,  has  acted  as  an  overseer,  which  is  enough  to  show  that  he  filled 
such  an  office  ;  Rex  v.  Gordon  {d). 

(a)  8  B.  &c  C.  702,  confirmed  on  error,  6  Bing.        (c)  9  B.  &  C.  541. 
230.  (d)  Leach  C.C.  337  n, 

(6)  4  Ad.&  £1. 592 ,  S.C.I  Har.  &  Wol.  725. 


MlCfiABlAlAS  term;  1837. 
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The  olh^  «|tie&tioh  is^,  wheth^  thi^  appeal  was  m  time.    The  17  Geo.  ^,    Qutens  Bench, 
e.  d6,' s.  1,  reqli?f^S' "  'ibhst  tbe  ^hufdivmrdend  and  overseers  of  the  poor  shall 
yearly  and  every  year,  WitMrf'fburteenf  da^s  after  other  overseers  shall  be 
noinWiated  and  ^s(p^6iftft^^ 'to-siicce^d' ih^m,  deliver  in  to  such  succeeding 
overseers  a'j^t,  tttie  s^perB^^t  acc^uiit'^rh  writing,  &c."     The  4tli  section 
of  the  8dn]ei>^aiettt!e  givet^tHe  ap|^lfl  td'lhe  nexit  quarter  sessions  ;  and  the  50 
Gfo:3,  c.  4&^ilJ.  fi*aft^^'¥fecteiiig^tliid  litatutei  dtrects  that  evfery  such  account 
shsilt'^be- subtttitfed  bf  the  cUoteh wardens  to  two  oi-  more  justices  of  the 
peju:e  <yf  the  county  at  a^pecttll  ^l^^dns  for  that  purpose  to  be  holden  within 
the  fburteeh'dkyB  above  tnenlk^^d;'  If  therefore  the  next  sessions  to  which 
the  appeal  10  given  are  the  next  8e8sit>n8  aftfer  the  accouhts  are  delivered  over 
to  tbe  saeceedbig  overseers,  whiclvis  the  publication  of  thl^tn,  this  appeal  was 
m  time^'for  Che  deKverydid  nm  take  place  until  the  8th  May.  Rex  v.  Thack- 
rMl  (<r)'isjqtltt^ldithis'^6int^-iliere  the  accounts  were  not  delivered  until  the 
day -o»  w^ich  the  'E6St^  sesdibn^- ^eref  held,  and  it  was  held  that  the  appeal 
need  iH<>tJ*batl^<b«4}n''lddgk|i'be^e  tlM  MMsnmmer  sessions.     So  in  Rex  v. 
Tht  Juttiets  ^^ DdrHtBf^reij^i  where  'thie  accounts  were  not  allowed  till  the 
lant'day  wlierian  e^llbetiiitt  notkid'bf  appeal  to  the  then  next  sessions  could 
bavebeeA'^ven^Htod  It'  did'  not^'^ppear  wh^  the  appellant  bad  notice  of  the 
alloitmic^,  mi  appeal  tbthe^  8i)ibiie(|i]kerft  sessions  was  held  to  be  in  time.  Now 
an  effectiial  >n6t!c^ 'thatU»,' by  th^lprftbtice  d^  thel  Oioster  sessions,  a  week's 
notice  ieoulA  no't  ^pb^atbf^'baVelb^^i^  ^itr'en'in  this  case,  if  the  next  sessions 
are  to  be  considered  thift  il^xt'^^eftei^'fbe  air6Hvance  b^ the  accounts;   for  the 
postponed  sessions  are  by  4  &  5  Will,  4,  c.  47,  to  be  treated  as  the  regular 
seiiidns,  wbkh'woilld  'liiii^^'' taken  jfilac'e  on  tbe'TthAfiril,  and  the  allowance 
was'iiot  made'  until  '^he  '8d-.    Rehfv.  Smtthkimptm  (c)  and  Rex  v.  Monmouth" 
shire  "(d)  8hew  tHeit  ^ven  itt'^ases  of  app^a!^^ Against  brdei^  of  removal,  the 
next  practicable  sessions '^re  always  intended,  although  the  appellant  has 
notie&  by  the  order' itself  as  soon  as  he  is  aggrieved,  whereas  in  the  case  of 
overseers'  accounts,  iM/f-  allowance,  if  it  is 'to  the  sessions  next  after  the 
allowance  that  the  appeal  nKisr->be  made,  takes  plbce  before  magistrates  and 
VfO^ont)  the-  «ppcllanV»' prMty.  'Th^  affidavit  in-  this  case  sliews  that  the 
appellant-had^  no  Icno^ledge  of  the^accounts' until  the  23d  Aprils  so  that  Rex 
\.^¥emi)r9ke8h^e  (ir),  where  the  appellant  had  ample*notiee,  dbes-not  apply. 

J.  Talbo^  contrlL«-^No  appeal'  li^s  in  this  case.  An  appeal  is  strictissimi 
jur/s,  and  is  not  allowed,  unleils  e^ressly  given ;  Rtx  v.  The  Justices  of 
Sutrey  (/)  flftd  Rax  v.  Hanson  {g).  This  Court  therefore  will  not  extend  the 
appeal  to  a  case  whichf  could  not  have  been  contemplated  by  the  legislature* 
If  the  aocbunts  of'  an  assistiint  dv^^eer  be  itnproper,  an  appeal  can  be  had 
against  them  as- the  accotk)t8  of  the'dverseef,  (br'Cannell  v.  Curtis  (h)  shews 
that  tbo  accounts  of  an  assistant'  of^rseer-are  those  of  the  overseers.  Tin-^ 
cfa//,  C.  J.  bbserves  in  ttvat  eA^i"(<he  accounts'  of  thy  assistant  overseer 
having  bi^^  headed'*'  t>ver86^^  ttccdlmts,-)^"  I  am  not  clear  that  such  was 
not  the  con^ct  heading :  ibr  Wh^e  >a  deputy  acts,  th^  accounts  he  furnishes 
are,  properly  speaking,  the  ac<j6untS  ofhls  principal.'*  Where  is  the  responsi- 


(a)  4  B.  &  C.  62. 
(fr)  15  East,  200. 
(c)  6  M.  &  B.  394. 
(ci)3Dowl,P.C.306. 


(e)  2  East,  213. 
(/*)  2T.R.604. 
(g)  4B.&A.619. 
{fi)  2BiDg.N.C.228« 
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QuMii'i  Bittch,  bility  of  che  aititttanl  overseer  Xo  cease  I    He  ouiy^  on  the«aiiie  principle  on 
^>^/*^        which  an  fl^fj^al  lies^  be  committed  ako  undet  1 7'Oeo.  fls «« ^,  s;: S,  -or  under 
Tlie  QufiEif     50  0€o.  d»  c.  40,  a*  1,  for  not  Tebdenii|^  an  account.     Aa  td  AmwC/  v.  £rf* 
Watts.        nuriir  (a)^  whieh  \v  comroentBd  pn  in  WkUckureh  vj  CAopMn^  (^)i,  it  «aa  de- 
bided  oo  a  difienent  statute)  the  1 7  Geo.  fiy «.  d,  ^Inch  comjyrehenda  not  adtj 
churdnrasdcDa  >and  overaeers^  bdt  alio  ^lOjbher  petsoiM  attthoirked  to  taks 
tore  of  the  pDor.**    Rex  v,  FatrtiwgdoM  (c)  doe6  not  xpflhf. 

Seoondly^  this  appeal  waa  too  late.  It  o«gbt  to  kave^  been  braught  at  4be 
next  sessions  after  the  allowaace  by  the  jaaticea ;  Rbx  ^  Wke  Jnatkm  o/ 
Wercesinskirc  (d),  in  whioii  case  Lord  EMenb^nrngk^  C,  J*  Mud,  ^  l^kam  not 
to  what  diffiottltiea  persons,  whose  property  is  liaUe^  and  dioae'ivrhe  sn 
hoond  to  acdomis,  night  be  reduced  if  vee  were  t6  ndopt  a^dificRat  o^ortieo* 
tion.'  Witb  respect  to  the  bhgeotioey  that  the  lime  nu^  befno  idiodite  pm* 
pare  for  the.appeal,  if,  upon  any  oeeaaion  thia  shoakl  be  mafietoiappear,  dis 
appeal  amy  be  lodged  and  suljourned  on  a>  proper  appHcaiftion/*  This  esse  is 
not  very  reooncileabk  with  JUae  v«  TAkckaeiL  A  party '  may  appeal  even 
befece  the  allowance  by  jnsdeea  at  special  sessions,  Jtea  vi  Colaktder{e). 
In  Hoe  V.  HergfvdtUfeiJ'),  k  was  held  that  ati  appeal  >  muit  be>  entsttd  at 
the  next  aessionsy  even  if  they  could  not  try  it;,  the  decisions,  howevsTi  oa 
this  pointy  it  must  be  admitted,  hare  not  been  unsform  in  this)  aeapect ;  R» 
y.  The  JuHuxm^  of  Bbkx  (g)  and  Rex  ▼,  Tie  Juetiea  of  K€ni{h), 

Cur.  etdv.  imU. 

Lord  Dbnuav,  C«  J.  now  delivered  the  judgment  of  the  Conr t-— Our 
opinion  is  asked  by  the  Sesstona  on  three  points:^!.  Whether  an  appeal 
lies  against  the  aooountof  an  assistant  overseer;  2.  Whether  the  tnotioeef 
appeal  was  given  in  due  time  ;  3.  Whether  the  iqppettant's  affidavit  was  pre* 
perly  received  hy  the  sessions,  to  prove  at  what  time  he  became  acquainted 
with  the  allowance  of  the  accounts  by  two  justices  of  the  peace. 

On  the  first  point  we  see  no  reason  to  doubt  that  an  assistant  overseer's 
account  may  be  the  subject  of  an  appeal.  He  is  not  the  servant  of  the 
churchwardens  and  overseers  of  the  parish,  but  of  the  vestry,  from  whom  be 
directly  receives  his  authority ;  an  itthority  which  may  indeed  be  limited 
by  the  warrant  of  appointment^  but  which  does  not  appear  to  have  been 
limited  in  the  present  case*  ; »  ' 

The  second  point  nsay  admit  of  some  difference  of  opinion»  but  seenis 
capable  of  being  deeidetl  on  prindiples  of  reason  and  tMumenience.  Some 
cases  have  held  that  the  time  of  allowance  by  the  juAiCbs  is  that'fsettt  which 
the  time  for  giving  notice  must  be  calouhted;  Rex  v.  Goodie  (t)^  Aerv.  ffof" 
cesttr  (k)>  The  language  of  some  others  may  be  thought  to  import  that 
every  pariahioner^s  right  to  appeal  is  kept  alive  aa  long  as  he  is  personsUy 
ignorant  of  the  fact  of  such  allowence.  A  strict  adherence  to  either  of  these 
rules  might  obviously  produce  injustice;  nor  do  we  think  that  the  csa^ 
when  &ir]y  considered  with  re&rence  to  their  circumatanoesi  lay  down  either 

(a)  8  B.  ^  C.  702. .  (/)  3  T.  R.  604. 

(6)  3  B»  &  Ad.  691.  U)  I  3.  &  A.  210. 

(c)  9  B.  &  C.  641.  (7i)  8  B.  &  C.  639. 

(d)  5  M.  &  S.  467.  (♦)  Cttld.  464  ;  1  Bolt,  281. 
(0  5  B.  &  A.  536.  (k)  5  M.  &  S.  457. 
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lfa€  aqeiortdiot  Qtfaer.  On  the  ^tanitBay^  the  Court  muitoa  tbeae:  oDeasions 
haHQ  bad  the  words  of  the  'stat«  17  QeOi  S«  in  their  contelnp]fi^on|  ilrhich 
giv^  tbeTighCof  apj^al  to  th«  party  grievcdy  " giving  reasonable  notice"  to 
tkt  nexA  genatal  .or  quarter  eeadona  cf  the  peace*  The  Seesiona  have  •  theie^ 
fete  i to  B^ud^'What  notice  is  reasonable  ^  which  must  depend  dn  thesi  usual 
pnsotioe^) .  iS^kiU  the  ivosd  acJE^»  a|»pHed  to  the  sesaions^  requiees am  ingterpcttta^ 
tion ;  next  to  what  peviod  2  Not  to  the  period  6f  examination  hy  tJte  vestry 
bdfore  allpsiaoce,' fat  cause  the  justices  upon  their  investigation^  and  before 
allowasme^  may  have  struek  out  every  item  to  which  parisbienersJeelan  oh^ 
JMtigsi*9  i«-bot  txn  the- alia  waoce  ttselft  because  it  may  be  unknown  to-allche 
parties  int«reMed('^nM  to  the  fact  «f  knowledge  byany  6ne  disposed  to 
appeal^  because  that  would  lead  to  an  inconvetiieiitiinqtiiiy  iato^he  particidm 
kaowledfieof  individuals,  and  might  keep  the.  officer's  aoooont  aubj^t  to  an 
afipeaL  iqdafimteiy.  The  only  other  period  to  which  recouvae  can  l>e  had  fi» 
this- purpose  iathat,  wh^n  thp  parish  had  the  oppovtunity  of  knowing  the 
aontents  of  the  account*  .  Thus,  in  Roe  v«  HiackweU{a)^  the  time  fos  giving 
notice  was  held,  to  be  properly  reckoned  from  the  time  when  theacooant 
was^albwedAfuJ  publkhei.'  We  think  it  may  be  correctly  described  as  pub« 
tisfaed  at  the  tiase  when  it  is  deposited  (acoovding  to  the  Ist  sect4  of  17 
Q^,  2|)  wdth  ^e  churohwavdena  and  overseers  for  puUieinspectionyand  the 
fact  of  depositii^  hatik  fide  made  known.  In  the  present  instance  the  ses* 
sions  have  found  that  this  was  done  on  the  8th  of  May.  Therefore  the  June 
sessions,  when  the  appeal  was  lodged,  were  the  next  sessions ;  and  the  notice 
was  in  due  time*  This  makes  it  immaterial  to  inquire  whether  the  appel- 
knUs  afiklaint  of  the  time  when  he  knew,  of  the  accoum,  was  properly  ad- 
mitted. The  Court  was  consequently  justified  in  entering  on  the  merits  of 
the  appeal ;  and  havmg  disalhywed  ocrtam  items,  the  rule  for  setting  aside 
their  judgment  must  be  dtacbaiiged. 

Order  of  Sesskias  eonfirmed. 


The  Qu££N 

V. 
WA'iTf. 


(a)4B.«tC,67. 


Smith  v.  Hayward. 


A  SSUMPSIT.  Tlic  first  count  of  the  declaration  stated,  that  in  considera- 
tion that  the  plaintift'  had  promised  to  serve  the  defendant,  as  a  oom- 
ponnder  of  niedksines^  the  defendant  undertook  to  continue  the  pbintiflT  in 
his  tmpfey  for  one  whole  year,  and  so  on  irdm  year  to  year,  so  long  as  the 
patties  shotdd  respectively  please,  at  a  salary  of  fifty  guineas  a<-year,  payable 
quarterly^  It  then  alleged,  that  the  defendant,  before  the  end  of  the  first 
year>  without  safBcicBt  cause,  dismissed  the  plaintiff  from  his  service.  The 
second  count  was  indebitatus  assumpsit  for  work  and  labour.  Tlie  deftndant 
}^aded^  first,  non  assumpsit ;  and  secondly,  that  he  did  not  dismiss  plaintiff 
fVotn  his  service  in  manner  and  fbrrn^  &c*  The  defendant  also  paid  41,  into 
Court  on  the  second  count. 

At  the  trial  before  Gaseicdt  J.,  at  the  Bucks  Lent  assizes,  1836,  the  plain- 
tiff proved  a  letter  from  deflbndant,  who  is  a  druggist,  to  him,  dated  June  1 , 
18J5,  whereby  the  defendant  engaged  the  plaintiff  as  a  compounder  of  drugs. 

be.eonmeoMd  itDtil  the 


Where  a  ser- 
vant, who  had 
bcf  n  engaged  at  h 
salary  for  a  cer- 
tain term,  was 
wrongfully  dis* 
missed,  and  after 
tender  of  his  ser- 
vices for  the  re- 
sidue of  the  term, 
and  the  non-ac- 
ceptance  of  them 
by  his  master,  im- 
mediately brought 
indebitatus  as- 
sumpsit to recover 
tlie  salary  for  such 
residue:— 7/e/tf, 
tliat,  even  if  in- 
debitatus assump- 
sit would  lie,  the 
acUou  could  uot 
end  of  tlie  tens. 
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Queen's  BeHch,  No  time  was  mentioned  during  whwlh>'  the  -  wf  f  to^^^as  to'4>e'ContiiiuedfTK>r 

s^s/^         was  any  salary  mentioned^     The  plaimfflf'^w^nt  Into'the  sctfice  on  tlie  same 

Smito        day.  On  the  dlst  of  August,  1^6,' thft<defeiidant<|Mild  the  pliditiff  13i^«.6d. 

Hayward.     ^^^  a  quarter's  salaiy,  beiftg  >ao^6' fM^iolija*  giiiaeto  pec^iarniuinr   The 

plaintiflT  continued  ifi  the>s«rvice  till'tftiei  I'Mt'Of  •Sei^tfitiber'Vitithe  same  year, 

when  ill' conseqii«nee  of^itoiMe  disagtlleilkiik/^tile'ptAiisttlkttti  «>fiwhicb  didiiot 

appeaf'in  evidence,  the  ;der«ndflnt»diMnis%ed*tii^  pUdntiff'fvlmihismsace; 

this  was  on"  a*  Saturday.    ^OntheibUowiigiMeindiay;  iSepllsmber 'SllV'tbe 

plaintifT,  accompanied  by  his  attorney,  went  to  the  defendant's  shop,  and 

made  a  tender  of  his  services,  iiiiicbNjdie(d^fi»nAabt'ddeKned.    -The. present 

action  was  commence  oi»the  following  dayy 'Tuesday,  £2Qd  September. 

The  karned  jddge  left  it  to  thejurf  te  stf whether  thedefendant  ei^aged 
the  plaintiff  as  «  yearly  serranty^tshetM^  the  lieftndant  diimiased  the  plaiih 
tiff  from^  his  servi($e,and  whether  thestnaof  4/i  wwa  snSciettt  remuneratiqa 
to  th^  plaintiff Jbr> the oniaeteenridarfs  .of} the.' month  of^iSeptembeiv^^i^ 
which  he  had  actually  .served  the  Ideiendanfc  fasydnd  the^ntt^^ipsai^eri  1  \ 

The  jury  foufid^'^t,  thaSithe^DgafembHC  of  she  plaiiujff  waaHiaUrtOtbe 
determined  at  die*  end  otfany  thos^  rnionshe;  ^  Seooodfyv't^t  ^e  defisndant 
dismissed  the  plaintiff  on  the  19th  Se]ktanb^i  Thh4iy,  tbat4£3was  sufBcieot 
to  remonerate  the  |Asintiff  fori  the  1  period  «f  actual '-aervties  beyooi  the  first 
quarter»>  .     .  -. .     -        .     1.      /!••?•.  •.••.      n    tuwu^u'     -i      li.Mti-.o'jM 

On  this  the  learned  judge  directed  the  verdict  to  be  ent^ed  £011.  die 
defendant,  as  the  special  contract  for  a  whole  year,  as  alleged  in  the  declara- 
tion, had  been  D^atived.  -  HeTesersed  Ibave,  howeverVfor  divpliiintiffion 
the  authority  of  Qmdtll  v^  Pm^^ia)  and  €Mns  v.  /^rice  (6>k«ta«ttovetpiintcr 
a  verdict  for  bins  iaihe  seoondicounttfoe  ilirSs^  161^.,  being  tfa^  balance  t>ftbc 
second  quarter,  if  fthe  plaiot^iahouhi/bb  held  entifefed/to  mtover  sneh  balance, 
upon  the  general  ind^itatus  count  ibrworir  and  iahoufii:! 

A  rule  nisi  having:betp  obtained' in^Eaater/tbrmy 4  Sdft,        > 

KeUy  now  shewed  caase.-^The  spsciaivouni  bemgou^ofsthequeslioiv^y 
reason  of.  the  variance  between  it  and)  thi^joqnttraflS.lproved  at'^ehe  4riaf^.tbe 
only  point  to  be  considered 'is,  «bedssq>the  piasntifi^'faavingbeet)  disebAcgfed 
in  the  middle  ofji  quarter^  aan,<befbre  th&e9lpitBtiod(pf>iit»  bring^^indebil^tu^ 
assumpsit  forthfl'whole  quarter-s  salairy^ia^if  heiilul^acliusJlyi^ryed  fpSttbe 
whole  of  that  period.  GandcU  v.  Poaftgn^(a},  which  was  ind^iutus 
assumpsit  for  work  and  labour,  has  been  relied  upon  for  the  plaintiff.  In 
that  case  Lord  EiUnbaroueh  said»  <^  If  the^^^Untiff  was  (jischtrged  without  a 
sufficient  caase,  liUnk  this  action  is  maintainable.  Having  served  a^part  of 
the  quarter  and  beiog  willing  to  senve  the  rcQidttt9»  in  oonlmnplfttiOQjof  lav^ 
he  may  be  considered  to'have  acrved  the/whole."  Jf  tbi$  doctrine  be  jcorrect, 
still  it  do6a  noti  go  far  enough  fop  )the<  plaintiff.  Thcjvertjie  action  wa$  not 
brought  until  the, quarter  hod  expired;  'it.  dees  sbt  foUowjtherefori?*  that  the 
action  may  be  bioughl. c/aria^' the i quarteir;i  1,  TJie  ca^tboweveiTi  does  not 
seem  reconcileable  with  Archard  v,  i(or«et^(«r),iin  v^hich  I^cd  Tcnierdm  ruled^ 
that,  on  the  common  count  for  wages,  the  plaintiff  could  not  recover  for  soy 
further  period  than  that  for  which  lie  had.^enivedf  Thia  iast^ase  is  sup- 
ported by  the  opinion  of  the  Court,  although  it  does  oott  amount  to  ade^ 


(a)  4  Campb.  375.  '  (f )  3  C,  &  P.  349. 
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allowedito  reeovcf^for  woirk  9nd/la1s0tM#]jhe  might  aft^fwaj^^  recoy^v  for^he        ^^^^^ 
diuni^sal;  andilnu}  bUTe  twomfiiiQp&^fojfd^^  aaineixn«|ter.  >  Andthev^  is  this        Smith 
fidrtlier  diffiettltyi(if;>tbea«.tioiii'$otonli«  prosppctjuely,  a^,i(,?for  wpr^  and  la-     Hiywarh. 
hour  actuallyidone,  that  ilftfi  aoiioopM^ill'baiweU  broii^^t  a1  though  .th^  plaintiff 
might  have  betm  taken  baek>tbe^jd*]f![i»it^<:ihi$  diiiinis«al»>And  after  the  action 
brought,  or.  akboughribevjefttsedoet^ffOBSQiibf^iflii^is  maat0r;%  request,  or 
8houltLdidin)thejQQiddle)of;ibe<j9i»rjMi9ojiiga.ioto^  ^  . 

•  fOi  ■     '<>  *ii\uij^',t:    Jlij    uT     Jf.'j'/    .V')fI.'C   )i.    /-.ill    7f        .'jr,  JO  •  O'j  , 

^  Gif}ifit8^,ibontr«/tHQbi7e?d<iVit£0ttftg7i^jhair  nevev  beeorovjerrulodijand  was 
cited  and'ceUed  ttpoQ  byi>the.Ck>\^t&n^(MtN9>v.  Price  (A)'}iiand  it  is-^lO'  be  ob- 
terved'that  jieitbbPidf  tbeaeiimfes  wa^nb^ought  lindeff  th^'notice^^C  Lord 
^ntcrden  is^^Arehardifv^jIbmeRiif  tM^rchard  x^iMormnf  i«  distinguishable 
from^ethe  pnesent' 6ase,i. because Itfaflne^tlie  fdaiolaff  did  jnot^, after  ^lismissal, 
inakeiatendesi»£>bis  aetmces^anditBisetnumslaBQevaocDrdiDg'toi^e  language 
of  Lord  'EMmbomugk^(?i\&tii  hsls  lie^niirtald  ioitbe  Xkniri^  jippeactrtabe  most 
material.o  Tbe  db^ctiop  snade  toi<brii^sgiBdebitatus<asBuknpsit  would  apply 
just  ai  well  tabtinging  jDspecialiiactiiinfix^rwrQngfol  dismissal  before  the  end 
of  the  quarleA^Jit  noi^tiitie  (dijfietcd)  to. the  speciaTi  action  idso,  that  the 
pbuntaffn^ht  te  taken  becktbe  dayitflerihia  dismisaft,  yet  sucltaA  action 
may  undoubtedly  be  brought  immediately  on  the  dismissal;  Pagani  y« 
G&ndofyhiit^v  >    -.i     ,    ,«.i.,'  .    >:     ,mij    .'      ^t-      ..,   .1,  <i 

"•»•"->         "ill       ■    '   ih.  c'i      t   (v    II  t;   li.  Ml)  i        .,  A,'    L\i, 

>  Lofd  I>£SBCAN/Ci  jl;rH>-Thisi»le  vas  granted  in. order  thatitlie  decision  of 
Latd^£litnbor(mghf  Cv^JV  m^Qjandcliar,  P^ni9giiytti\ghthe  reviewed*  -In  that 
easfi^a  ciierk)«^wbo  bad>beenodisinisited>inifthe.middledof  a  quarter,  was  allowed 
to  r^caMreria  indebkatus  adsumpaibliisiiwlioleiqifeirteff'fli  salary,  on  <the  ground 
that,  as  he  was  willin^JtoiBierve.  tile  residue,  Iwi'might  in.cDotemplation  of  law 
be  considered  to  hate  actualiy'sranred.the  wfaole  quarter^v  Lord  STar^fn/en, 
however,  seems  to  have  taken  a  different  view  of  the  law,  and,  although 
Gand^llv,Ponligny  wa»  not  broughi'undefr.his  consideration,  stall  if  I  were 
coropetted  <(o<ekct'IfahaDldiipGefiBri  thet  ruling  in  die:  more  recent  case  of 
Afchard'V,iHomer.  -But  the  sam^iquestion  does  not  seem  to  arise  in  the 
inresent  oase,  for  the  plaiatifFifaas-dit  ualli«vent8  commenced  his  action  too 
soon.  He  might  haire  been<  restored  to  theservice*  before  the  end  of  the 
'quarts.  ••""  v--^,^  *-v"^  ■»-    >•• 

""    "i-j     "  '1   ••  *i  •'.    I  *••     -I  (1     1 « i'  . 

Pattesok,  Ji — If  I  wereobfiged'ite'  chobse  h^weettGandell  v.  Pontigny 
and  AitiHtfd  vt  Wofntr^  I ^eeiwhh vny ilord  in Jprefevring  thelacter  case.  I 
do  not  th^fik  anj'etises  except  those 'tw»  are  ati-illl  ipconftistent.  >  Collins  v. 
Price  doe^  tiot  a{iply :  the  actiolv  was  im  a  «pedal  agreement,  and  was  not 
brodght  ilnYll  after  the  end  ofthequairtery  for  which  the  plaintiff  recovered. 
The  same  question  dues  noi|  noW' arise.  The  action  was  commenced  on  the 
22nd  September,  belbre  the  quarter* expired^  and  mon^'has  been  paid  into 
Court  to  cover  the  plaintiff's  actual  services.'   > 

WiLLiAHs^  J 4 — This  is  an  actiDh  for  work  done  during  a  certain  period, 
and  is  brought  by  antlct|iation^befbre  that  period  is  in  existence*    I  also, 

(a)  3  Ad.  &  El.  171 ;  S.  C.  1  IIm.  &  Wol.  (6)  5  Bing.  132. 

244^  (c)2C.&P.370. 
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Qi^trn't  BmM«  ^^^  ^^  priooiple  and  authority,  should  prefer  the  rnKng  En  Afthard  v".  Ihmtr. 
if,  under  the  |nreaettt  circunntanceB,  it  eoold  br  brought  in  question. 


Smith 

Hatwabd.  €oLEBitKiB,  J.^^Amonriing' ^Mktf  v.  Frntigntf  to  be  good  law;  it  sh^ws 
tkafc  a  wtUingnesa  to  perfonnwork  Amounts  in  leontetnplation  of  tew  to  aKual 
perfonmaice*  B^t  if  that  be  sos  the  anakif^  only  shews  that  tfte  action  can- 
aofc  be  eommeneed  until  the  period,  within  which  anttual  jpeWbnmaAce  toM 
take  place,  has  entirely  eitphed.  TlKrefbre,  withoot  touching  the  authority 
of  Gunddl  v«  Pcntigmfy  thie  rule  may  be  dncbarged. 

Rule  discharged. 

Moore  v.  Butlin. 

1.  Where  all  A  SSUMPSIT  for  ffoods  sold  and  delivered^  work  and  labour,  money  paid, 
^e?M  wetrr  *"^  ^^  ^^  accotint  stated.  The  defendant  pleaded  to  fhe  whole  declara- 
ui«  ii»a»e,  are  re-  tioH,  flrsi,  except  as  to  102/.  2*.  9(f.,  parcel  &c.,  non  asBompsit;  second,  a 
Ni^Priu^'^m<^^  set-ofF;  third,  payment  into  Court  of  102/.  2*.  Drf.  Issue  was  joined  on  the 
tion  to  art  wide     f^rst  and  sccond  pleas ;  reph'cation  to  the  last  plea  of  damages  ultra,  and  issue 

Uie  award  need  not     •  ) 

be  made  witbiD  thereon. 

the  next  four  day.      gy  ^j^der  of  Nisi  Prlus,  in  February,  1837,  and  with  the  consent  of  the 

pubiicaUon,  ai-  partics,  the  jufy  fbund  a  verdict  for  the  plaintiff,  damages  tOO/.,  costs  W«., 

though  there  were  subject  to  the  award  of  an  arbitrator,  to  whom  the  cause  and  alt  ftiattm  \n 

not  actually  any  *' 

matter*  in  differ-   d^ertncc  Were  referred ;  the  costs  to  abide  the  event  of  the  award,  the  costs 
ence  out  of  the     ^f  jj^^  j-efereucc  and  the  award  to  be  at  his  discretion,  and  no  writ  of  error  to 

cause. 

2.  To  a  declara.  be  brought. 

counuSliodebi.  ©"  ^^^  27th  April,  1837,  the  arbitrator  (after  reciting  the  order  of  re- 

tatus  assumpsit,  ferencc)   made  his  award  in  these  terms :— "  I  do  award,  adjudge  and 

p\'Jaded  "cVn^rai-  determine,  that,  instead  of  the  verdict  entered  as  aforesaid,  the  verdict  shall 

ly,  1.  Won  as-  ^jp  ^g  foHows;  that  is  to  say,  on  both  the  issues  joined  between  the  parties,  so 

off"^The  cause  far  as  the  same  apply  to  the  several  counts  of  the  declaration  in  flie  said 

Hnd  all  matters  in  causc,  cxcept  fhe  couut  for  moucy  paid,  the  verdict  is  lo  be  entered'for  the 

diflfereiice  having  .     '  *  •  i  ««  i*«  n 

been  referred,  the  plamtitF;  and,  SO  far  as  the  same  apply  to  the  said  count  for  money  paid, 
costs  of  the  cause  ^j^^  verdict  is  to  bc  entered  for  the  defendant.     And  I  assess  the  plaintiflTs 

to  abide  tlie  event  ^     \  r  %• 

of  the  award,  the  damages  ou  the  issues  found  for  him  at  the  sum  of  If)/.  Ss.  la.  And  1  direct 
umt'Tbo*™?^^^  ^^^^  *^*«  damages  found  by  the  jury  shall  be  reduced  to  that  sum.  And  I 
issues,  so  far  as  award  and  declare  that  neither  of  the  parties  has  any  claim  against  the  other 
to'thrtTof^uIr**  of  them,  for  or  in  respect  of  any  matters  in  difference  between  them.  And  I 
connu,  the  ver-  award  that  the  costs  of  the  said  referetice,  and  of  this  my  award,  shall  he 
tered  for tiie  plain-  p*i^  hy  the  Said  defendant." 
tiff,  and  as  to  the      xjj^  award  was  taken  up  by  the  plaintiff,  and  served  on  Ae  delbndant  the 

remaining  count      /.  t,       ♦        j  »      "^  * 

for  the  defendant,  followmg  day. 

•°^*^Jj^|^***  On  the  8th  May  following,  the  defendant  obtained  a  rule,  calling  on  the 
damages  on  the  plaltltiff  to  shcw  causc  why  the  award  should  not  be  set  aside,  on  the  follow- 
iiTm*at%"*5/!°w.  ^°S  grounds: — First,  that  the  award  is  bad,  uncertain,  and  inconsistent,  in 
-^HM,  that  as  awarding  that  on  both  the  issues  joined  between  the  parties,  so  far  as  the 
piea^e^geneniiiy  ^^^^  ^PP^X  *°  ^^^  scvcral  couuts  of  the  declaration  in  this  cause,  except  the 
to  the  aggregate    couut  for  moUcy  paid,  the  verdict  is  to  be  entered  for  the  plaintiff,  and  so  far 

demands  of  the 

plaintiff,  it  was  not  a  divisible  plea,  and  that  tlie  arbitrator  was  wrong,  therefore,  in  finding  for  tlie  de- 
fendant on  a  single  count,  because  tlie  setoff  equalled  the  plaintiff's  demand  on  that  particular  count:  but 
that,  as  the  mistake  was  in  favour  of  the  defendant,  he  could  not  avail  himself  of  it  Ob  a  rule  to  set  aside 
the  award,  nor  could  the  Couit  amend  tlie  awaid  to  ts  tft  deprive  the  defendaat  of  costs  on  the  Issue  so 
found  in  his  favour ;  and  the  plaintiff  agreeing  to  pay  such  costs,  the  rule  was  discharged. 
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as  ttui\8iMne  aj^y  to  the  saidrCDnnt'fbF  tnoney  paid,  the  verdoct  is  to<  be  Queen' t  Bench. 

entered  for  the  defendant,  t  Secdild^  that  the  arbitntor  hsving  directed  ihb       >^/W 

verdict  on  the  first  issue,  so  far  as  the  same  applies  to  the  count  for  money        Moom 

paid,  to.boi  entered  for  the  defendant,  ouf^tnot  to  have' directed  the  verdict       BvTt.iK. 

9fi  ithe,4ecoad  issue  to  be  entered  for  the  defendant^  merely  so  far  as  tl»t 

issuf  T/el<ites  jQo  the  count  for  moi»ey  paid  ;  but  if  he  thought  the  defendant 

eaMtl^d  to.a  v^exdict  oa  aay  part  of  the  secbnd  issue,  he  oogbt* to  have  directed 

th^,  verdict  qn  the  second  isaue  to  bo  eal^red  for  the  d^cndant  j^enefally^  or 

for  some  certain  sum  of  money,  and  n^t  to  have  ovdered  a  v^dicd  to  be  en^ 

terod  for  the.  plaintiff  on  the  second  issue,  except  so  far  as  it  relates  to  the 

count  for  money  paid.     Third,  that  the  arbitrator  had  no  power  or  authority 

to  confine  the  verdict  for  the  defendant  on  the*  second  issue  to  so  much 

thereof  as  applies  to  the  count  for  money  paid. 

Crtssivell  and  ^xuoan  shewed  cause  in  Tiinity  term  last  (a).*— There  is  a 
preUi^iinary  objection  to  this  rule  ;  the  reiierence  being  of  tlie  cause  as  well 
as  pf  ail  matters  in  difference,  the  rule  should  have  been  applied  for  within 
the  first  four  days  in  term  after  publication  of  the  award ;  Thompson  v.  Jeu" 
nmgs{b)f  RaxDstham  v.  Arnold  (c),  and  Lyng  v.  Sutton  (d).  The  authority  of 
AUcntyy,  Froudlock(ey  may  appear  adverse  to  this  objection,  because  the  re- 
ference was  in  much  the  s^me  teuoB  as  in  tliis  case ;  but  the  arbitrator  there 
decided  upon  some  matters  in  difference  out  of  the  cause,  and  the  judgmient 
of  Coleriigey  J.  seems  founded  on  this  circumstance*  Her?  the  arbitrator  has 
expressly  found  that  there  were  no  3uch  matters  in  dif&rcnce  between  these 
parties. 

The  award  is  objected  to  as  uncertain  and  inconsistent,  because  the  verdict 
is  not  directed  to  be  entered  for  the  defendant  generally  on  the  second  issue, 
oc  for  some  certain  sum*  A  verdict  for  defendant  on  aii  i&sue  of  set-off  is 
always  found  generally,  and  not  for  any  particular  sum  ;  and  there  is  no  in- 
consistency in  finding  on  such  an  issue  for  the  plaintiff  as  to  one  count,  and 
for  the  defendant  as  to  another.  The  arbitrator  appears  to  have  treated  the 
plea  of  set-off  as  ^  distributive  plea,  to  he  applied  separately  to  the  several 
counts  in- the  declaration^  This  is  perfectly  sensible  and  regular.  Suppose 
a  set-off  had  been  pleaded  separately  to  each  count,  there  could  then  have 
been  no  objection  to  the  arbitrator  finding  in  favour  of  the  defendant  in  the 
count  for  money  paid,  and  for  the  plaintiff  on  all  the  other  counts.  The  cir- 
cumstance that  the  plea  has  not  been  repeated  to  each  count  can  make  no 
substantial  difference.  The  general  result  of  the  award  cannot  be  mistaken, 
it  is  found  that  there  is  a  sum  of  19/.  5s,  \d.  due  from  the  defendant  to  the 
plaintiff  on  a  balance  of  accounts  between  the  parties. 

Sir  J.  Campbell,  A.  G.,  Sir  W.  W,  Folleit  and  Peacock,  contra,  were  told 
they  need  not  argue  the  first  poiut,  the  Court  being  of  opinion  that,  as  the  re- 
ference was  of  matters  in  difference  generally  as  well  as  of  the  cause,  the 
application  had  been  made  in  time. 

The  award  is  palpably  inconsistent.  The  question  m^y  be  simplified  by 
putting  out  of  consideration  the  issue  of  damages  ultra  on  the  plea  of  pay- 

(a)  Before  Lord  Denman,  C.  J.  and  Liule-  (b)  10  Moore»  110. 

dale,  J.  Patteion,  J.  left  the  Court  during  the  (c)  6  B.  £c  C.  629. 

argument,  and  WiUiamsi  J,  sat  in  the  Bail,  id)  2  Hodges,  106. 

Court  for  Coleridge,  J.,  who  was  at  Guild-  («)  4  D.P.  C.  64}  S,  C.  1  Har.  &  Wol. 

hall.  867. 


V. 
BOTLIV. 
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Queen'i  Bench,  ^^*^  ^^^  Gourt.  The  oato.wiU<thdB  Stand  thut  c  noii  afltumpsitttli  iet*oB 
\^/^  are  pka4ed'  generally  to  the  whok  '<kdpratia»y<rrtnlainiag'  finis  conaisu  If  tha 
MooRx  defendant  had  a'  ffH^d  Mi^offi  of  coitvst'  heabookl  ha?e  had*  (the  benefit  of  iu 
N4vr  at' tO'Uie'iiratV' second •  andibovth  cotfntB^ <h^'«rbkiiMbHr  findaiWi both 
issues  ibr  the  pimtiff;  Ihat  is»  tiisic  W  liad  afood  oauaeof ^don^  atubtbat  (he 
defendant  had  nb  daUn  whatever  fona  set^dfiP*.  Thea!as(40  ftheltbird  cowu, 
the  aTbitkralorfiindtt  that  tb»  plainlkifF'liad  no  cause  pfiaotiom  whatever.!  «hat  isi 
that  hefitfver  pant  inny  money  ^  the  vae^jof  theipWptili^  mA  also  4hati.tlie 
defendanrt  has  a  good  tet-bffaa  fo  thatcoum ;  that  is,  tfaatitkeaaiaa  mrbkhthe 
pkintMr  bweb  ihe* {defendant >«hfeiU  :be  att  off  ^a^pdBBdjtbersidnfriii^  tk» 
defendant  4bM  not  owe  iht  pllrindfT;  Thus 'the 'defendant. gb$a. .no  Jbcuefit 
whatever  from  hiaaett-olf  ^  liebad  dir^ddd  bia  pleafeneraUyaa  aai  aaeiref  to 
all  the  claima  «f.the  plaintifi^  arid  «be  arbitrator  applies  kiqirciaUy  to  the 
only  olahn  irhitth  wasanfoUndedi  aqd.Mquiped  no^anawce.  The  iasufi  on  tb 
set-off  is  as  to  alll  die  coiiiits^>«n|d  tbe  findiag  of  tlie'  anbitrhtor  is  hot  fttn- 
niensuraite  with  the  issuer  •  The  -eosttf  «of  tfae'aotion  >are>lie  abide,  tbe  event 
of  the  award,  «o  that  thetnistsike  of  tlie  arbitiikalr  is  most  •diateritiiifet  the 
master  on  taxation  will  have  no  power -bf  giving)  the4e%idantt]l&;-beBe6tof 
his  su^oess  in  respect  «f  hie  <set-o(f.  Jntke  mtittnntif  Aidkr  wiFbiiti$i)  atid 
C0iMi>«v.i\ti/(/oi»(^),  were  alsa  referred  lOi-  :      <!    .•    •..    <-   '  f.-, 

•  •    '       '  ,.,..■..  ,.         .,..    .,,    .,    ,,  ,     .,,.,{    ,;/ 

Lord  Jlinu^v,  (X  Ji  w^  dalivf^ed  t]ie  juf]gmen^  of  the  Coart.-^Xbis  was 
an  nation  of  aalumpsiu  The  dc^IaittVian  cpptioned  qoui^  ff^r  goods  sold  aod 
delivered,  work  and.labou^i^ mof^y,  |)#id»  and  Qin .fMi  ^qoun^  stAtod^  Tlve  de- 
fendant plasded  to  the  wboU)  de^kv^tipaj  ifirst^  non^umpsit)\^ond^s 
setK)ff;  to  whieb  the  plfunciiffrep)i^  ^U,de))^L  ,Tbp,cftHs^jp^;fJL  nutters 
in  difference  were  referred.  The  arbitrator  has  ordered  a  Rfi^{r^(  to  be 
entered  on  both  pleaSj  sp.fac  ^  tA^y  irflste  tp,tb^.i9Pvni;,fQF,|nf^y.|^id«fpr 
the  defendant ;  and  so  far  as  tiieyrelatj^.to  theTjB^idi;^  pf  tl^,|d^l|^r|itjbPi  ^ 
the  plaintiff,  with  \9f,  5s,  Id,  damages.  A  rule  nisi  has  been  obtained  to  set 
aside  this  award,  on  the  ground  that  the  issue  on  the  plea  of  set-off  is  not 
divisible;  and  we  are  of  opinion  that  it  isnbi  >  The  defendant  by  that  plea 
admits  something  to  be  due  on  each  count  of  the  declaration,  and  undertakes 
to  prove  a  cross  demand  exceeding  the  aggregate  amount  of  the  sums  so  due. 
The  issue  un^er  nil  debet  is  .not  whether  any  ^um  is  due  ^om  the  plaintifT, 
but  whether  a  sum  is  due  from  hini  exceeding  br  equalling  the  aggregate 
amount  of  his  demands.  Unless  such  a  sum  is  due,  the  pleSj  ^k)u^  .h&o^ 
bar  to  the  action,  although  thp  evidence  might, reduq^  ithe  daini^es.  The 
arbitrator  has  evidently  so  treated  the  i^suQ  ;  for  although,,  by  tha  verdict  as 
to  the  count  for  money  paid,  he  finds^  that  soipe  se^  off  was  prove^,  yet  by 
the  rest. of  the  verdict  lie  finds  that  it  dqes  i)ot  equal  the  aggregate  deroaods 
of  the  plaintiff  on  the  other  counts.  And  in  this  he  is  quite  right,  if  the  plea 
was  to  be  held  divisible,  apd  applicable  to  each  count  separately ;  pdjeryvise 
this  absurdity  might  follow,  that  the  demand  of  the  plaintiff  qn  each  oouot^ 
taken  by  itself,  might  be  less  than  the  set-off,  so  that  the  defendant  would  be 
entitled  to  a  verdict  on  the  whole  of  that  plea,  and  yet  the  aggregate  amount 
of  the  plaintiff's  demands  might  far  exceed  the  set-off,  and  so  the  set-off 
would  be  no  bar  to  the  action. 

For  these  reasons  we  are  of  opinion,  that  as  the  set-off  is  pleaded  to  the 
(a)  3  Bing.  N.  C.  (6)  2  C.  M.  &  R.  547  -,  S,  C,  1  Gale,  305. 
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whole^edoration  the  iasue  on  it  i^*a  single  one,  aodlhat  the  plaintiff  is  en-    Queen's  Btnch 

titted  to  a  v^rdict^  unl^n  tlis. defendant  proves  a  setroff  exceeding  or  equalling        ^^/^ 

th^  i^holeof  tlie  plaintifF^si  aggregate  demands,  wStbout  i^ard  to  the  par-        Moore 

tieular -aniount-imderJeacb  countr>or  <tQ<toy  mother,  issue  on  the  record,       Butliy. 

applying  only  to  a  partKular  eoiipt.     And  this  view  4tf  Che  question  will  not 

prevetti  the  1  defendant  from  availing^  himself  of  any  other  defence  stated  on 

the  retNn-d,  sueli  as- payment,  ontbe  iStatut^»of  Limitations,  by  which  he  may 

be  able  so  to.eeduee.libe  plaintiff's  aggregate  deniand^ias  that  his  set-off  may 

lower  the  rexnainderi/for  to  that  extent  the  plea  of  tae^t-off  is  divisible;  or 

rather  it  linistibe  foandivhqlly  fiur  the  defendant,  and  n'M  partly  for  .him  and 

pArtlyf^rthe  plaintiff.   And  there  is  no  absurdity  id  this;  for  as  the  precise 

sums,  both  ia  the  (declaration  and  tliei>plea,i«re  immaterial,  it  signifies  not 

whether  the) ydaintiff's  demand  <be  reduced  by  failure  of  proof  or  by  the 

establishment  of  one  or  more  of  the  o^r  pleas  on  the  record,  independent  of 

the  pleatof  aeb*off.  •!£  byleither  mleans  the  plaintiff's  demand^  as  ultimately 

established,  fitUs  short  of  the  defendant's  demand,  the  issue  on  the  plea  of 

set>k>ff  ou|^t  to  be  fomid-  whoUy  for  the  defendantt  so  that. in  no  case  can  the 

plea^df  set-off  be'properlyeaid  to  be  divisible.  / 

Bnfeithough  we  think  that  the  arbitlrator  <is  mistaken  in  his  view  .of  the 
pleadings,  yet  we  are  of  opinion  that  the  party  in  whose  favour  that  mistake 
has  been  made,  viz.,  the  defendant,  cannot  avail  himself  of  it  to  set  aside  the 
award.  We  have,  however,  no  power  to  correct  the  award,  and  therefore,  if 
the  p2am/s^  wishes  it,  this  rule  falust  be  made  absolute ;  but  if  he  is  content 
to  ^y  the  costs  of  th^  issue  sd  Wrongly  foUtid  for  the  defendant,  the  rule 
must  be  discharged.  'The  same  course  was  pursued,  in  very  similar  circum- 
stances, in  JVard  v.  "Dean'^a),  The  record  may  be  erroneous,  but  by  the 
ord^j'  of  referee  no  Writ  of  errot  can  be  breught,  and  the  merits  are  in  no 

The*  {Aaih^  havti^  consented  tb  pay  the  costs  of  the  issue  erroneously 
found'fbt  the'defendant,  the  rule  w^  dischirjg'ed. 

Rule  discharged. 
.     I  I  '  (a)3B.&Ad.234»; 


AiicJHER  aiid  olhers,  Executors  of  Archer,  v.  Marsh. 

I  A  covnant  by 

^OVEWANT.    The  declaration  stated,  that  by  deed-poll,  dated  1814,  (re-  wrim  to  wiin- 
citing  tliat  the' defeh^t  and  other's  had  been  carriers  from  London  to  JSiS»n^^i"f 
Cambridge  &c.',  and  elsiewhere,  and  that  being  desirous  of  disposing  of  a  branch  ««ny5ng  ir«de, 
of  their  concern,  in  1812,  they  had  entered  into  a  treaty  <irith  Thomas  Archer  "er^gl/wiUi. 
for  tile  disposal  of  that'  branch  Whicli' was"  calhed  **  The  Swaffham  waggon  inceit»iniiinit«for 
cohceni,"  which  they  ititended  to  ^i^ie  iip  to'Archer;  w[iA  it  was  stipulated  ation  of rt^iiJg 
that  they  should  not,  tidr' their  heirb,  executors,  or  administrators,  at  anytime  one-5J>''doftii« 

•       ^lA    X  .1  J*  1       *  n  .      ^.  cimageforone 

theTdaiiet,  exercise  the  trade  or  business  of  a  common  carrier  from  any  or  ymr^ofouede- 
either  of'certein  places  mentioned,  of '  parts  adiacent  thereto,  to  London  or  If'*P?P,?®^f~*l*' 

IT        11  •  .1  «  *t  .  1.     ^  y  /.         11  uot Illegal  M  In 

from  London  to  an^  or  either  of  sueh  places  or  parts  adjacent  as  were  for*  restnint  of  trade, 
merly  considered  as  belonging  to 'tlieir  Swaffham  concern,  and  that  they  trnTOt^uJiuto 
accordingly  resigned  such  part  of  their  business  to  Archer :)  the  defendant  inquiry  as  to  uie 
and  others  for  the  consideration  therein  mentioned^  for  themselves  severally  coMWeratton?*' 

VOL.  III.  T  T 
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QueenU  Bench,  and  f ^spectively,  and  for  their  several  respective  hcirt,  executors  &c«,  eote- 
^/^  nanted  &c,  if^ith  Th<mat  Arckeff  his  heirs,  eiteetttovs  &o«,  lint  they,  their 
A RCHER  heirs,  execUtbrs  ftc,  would  not  jointly  nor  sepsratel j,  nor  in  partnenhip  widi 
Marsb.  ethers  kc,  take  tA  and  etrnvey  any  goods  from  London  to  any  of  such  places 
whatsoever,  or  Any  other  plaee  contigaons  thereto,  and  as  were  fonneriy  con- 
neeted  Vith  the  said  Swaffhi^  waggon  and  umwUjf  emried  ihtrd^f  or  take  in 
and 'convey  any 'hutter,  goods,  or  other  anitflet  «f  any  description  whatsoever, 
from  Swaflfham  &e.,  or  any  or  either  of  such  ^laees  &o.,  or  any  other  place 
&c.  near  thereto,  to  London,  upon  any  aeoount  or  pretext  whatsoever;  which 
said  places  were  fbrmerly  connected  with  their  SwaflTham  oonoem^  and  for  the 
relihqutshtnent  of  the  eftrHage  to  whieh  they  had  received  the  oonsideiatioo 
fherehi  mentioned.  Breach,  that  the  defeodaas  had  taken  in  and  conveyed 
divers  goods  from  London  to  SwaflTham  fte.  &e.  ftc,  tndiieh  were  hefbre  the 
making  of  the  said  deed  connected  wi^  the  said  SwafFham  waggosi  eonceni, 
and  usually  carried  therehy,  to  wk,  East  Redham,  Weat  Bedham  &c.,  sod 
had  taken  in  and  conveyed  divers  goods  from  Swafiliam  &c.  &c.  &c«  to  Loo- 
don,  contrary  to  the  tenor  and  efl%*ct  of  the  said  deed<*poH  and  ooveoaot. 
Prom  the  deed,  which  was  set  out  on  oyer,  it  appeared  that  the  oonaidemtioD 
was  If.  per  firkin  upon  all  butter  carried  by  T.  A.  within  one  year,  beii^ 
one-third  of  the  carriage  of  such  butter  &c.  which  was  recited  to  have  beeo 
paid. 

The  sixth  plea  pleaded  that  the  defendant  bad  carried  noUiing  butiabhits, 
ahd  that  they  were  not  within  the  covenant,  not  having  been  vaually  carried 
by  the  SwaflTham  waggon,  and  that  tot  the  relinquishment  of  the  carriage  of 
them  no  consideration  had  been  paid ;  to  which  there  was  a  special  d«nurrer, 
assigning  for  cause  that  the  defendant  was  predaded  by  faia  oovetiant  from 
conveying  rabbits  as  well  as  any  other  articles*  Joinder  in  denmrrer. 

WigMman  {J)  in  support  of  the  demurrer .-^The  queiticm  is,  whether  tbe 
plea  that  defendants  carried  nothing  but  rabbits  is  good*  The  instninent 
declared  on  is  very  inartificially  worded,  but  the  meaning  is  apparent,  and 
the  covenant  clearly  is  absolute  not  to  convey  any  goods  whatsoever. '  There, 
as  far  as  relates  to  the  goods,  the  sense  ends ;  the  covenant  then  goes  on  to 
assign  the  places  from  which  the  defendants  were  to  be  excluded,  which  are 
the  places  "  connected  with  the  SwaflTham  waggon,  and  usually  carried 
thereby,"  meaning  such  places  as  were  in  the  habit  of  earr3ring  therebyt  that 
is,  using  it  as  their  conveyance,  referring  to  the  places,  not  to  the  goods. 
Then  as  to  the  declaration,  the  first  point  that  will  be  made  is,  that  die 
breach  is  not  well  set  out,  but  the  demurrer  being  to  the  plea  the  declar8tio& 
is  to  be  considered  as  if  demurred  to  generally.— [^o/lbiger  stated  diat  the 
objection  to  the  breach  was  for  not  stating  that  the  goods  were  taken  in  the 
defendant's  own  cartiage,  oi  a  amnmm  carrier.]*^The  words  in  the  dechura- 
tion  are  those  used  in  the  deed,  which  is  set  out  on  oyer,  and  that  is  sufficient. 
Next  as  to  whether  or  not  the  deed  itself  is  good  in  law,  as  being  in  restraiot 
of  trade.  Here  it  is  to  be  observed,  firstly,  that  tlie  covenant  is  founded  on 
a  valuable  consideration ;  secondly,  that  it  does  not  go  so  far  as  to  amount 
to  a  general  restraint  of  trade.  As  to  the  consideration  mentioned,  the  Court 
cannot  say  whether  or  not  that  is  suflBcient ;  it  is  not  for  them  to  judgf>  i 
the  parties  having  decided  for  themselves.    As  to  the  second  point,  Lord 

(a)  Id  Michaelmas  tern,  1836.  I 
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Mmeclesfieldf  in  MiiehM  ▼*  Re^noUt  (aX  1*74  it  dawiv  that  a  reatraiot  of  this  Qti«m'i  Benc&. 
kind  to  be  valid  mint  be  Imited  either  in  time  or  place,  but  it  is  not  neces-        v^/^ 
aary  that  il  ehould  be  Umited  in  boib  respecta ;   and  many  other  cases       Archbr 
establish  the  same  priaeipld,  Me/tru  v^  CoUnan{b\  Daw  v«  Miu(m  (c),  Gak       Mamv* 
Vi  Ac^i^((i)«'^i'a/(«S(Mi,  J.^-^-Theseisases  were  cited  \n  Hitchcock  v.  Cokcr{e),  * 
now- standing  ior  ungtunent  in  the  Exchequer  Chamber.]— fiaaa  v.  Gye(f) 
was  s  case  where  the  agreement  iniqnettioa  excluded  the  partjr  from  prac- 
tising as  an  attorney  within  London  or  150  miles  of  it,  yet  that  was  held  to 
be  good.  Hormer  v,  Gra9^  (g)  is  quite  difiEsrent  in  principle  from  the  present; 
the  agoeemeDt  there  waa  held  to  be  bed.  be<!»use  the  restraint  was  much 
greater  than  oould  be  necessary  for  the  protection  of  the  contracting  party. 
That  waa  a  case  where  a  dentist  bound  himself  not  to  practise  anywhere 
within  a  circle  whose  diameter  was  $00  miles.    In  Chesman  v«  Namby  (A)  an 
agreement  aimilar  to  the  present  waa  hehl  good,  although  the  restraint  was 
not  only  against  exeroisiag  a  trade  t^  the  contracting  party  within  a  fixed 
distance  ef  the  then  residenee  of  the  other  party,  but  also  within  the  same 
distance  of  any  residence  to  which  that  party,  her  executors  or  administra- 
tovs,  niight  think  propei?  to  remove*    Leigh  v.  Hind(i)  and  Homer  v.  Ath' 
fofdiji}  go  to  shew  that  the  Courts  do  not  discountenance  agreements  of  this 
nature. 

WaUmger^  contri.--Xhe  objection  to  the  declaration  is  not  that  |he  breach 
docs  net  foUow  the  express  words  of  the  covenant,  but  that  it  does  not  shew 
their  intent  and  effect ;  taking  the  whole  of  the  deed  together,  it  is  clear  that 
the  words  ^*  carry  and  convey*'  mean  *',  carry  and  convey  as  a  carrier  for 
hhre ;"  the  breach  tfaer^ore  ia  bad,  as  only  shewing  that  the  defendant  carried 
and  conver^,  not  that  he  carried  as  a  carrier  for  hire.  Then  the  cases  go 
clearly  to  shew  that^  if  the  words  are  in  themselves  insufficient,  the  breach 
will  not  be  made  good  by  insertion  of  the  general  words  at  the  conclusion, 
contrary  to  the  tenor  and  efi^t  of  the  said  covenant  &c.,  that  is  only  matter 
of  eondusion,  and  will  not  serve  without  premises ;  Clayton  v.  Kynatton  (/), 
Anonymmis  (m).  In  Warn  v.  Bickford  (n),  Rkhards,  C.  B.,  in  giving  the 
judgment  of  the  Court,  says,  <*  The  breach  is  assigned  in  the  words  of  the 
covenant,  but  we  think  that  that  in  this  case  is  not  sufficient,  for  it  does  not 
bring  before  the  Court  the  subject-matter  of  complaint."  Then  as  the  plea 
states  that  rabbits  did  not  make  part  of  the  covenant,  and  that  for  them  there 
waa  no  consideration,  and  as  this  statement  is  admitted  by  the  demurrer,  the 
plea  clearly  affords  an  answer  to  the  declaration.  The  words  of  the  covenant 
"  carried  thereby"  must  apply  to  things  and  not  to  places.— [CofcnV^f,  J. — 
The  words  are  relinquishment  of  the  carriage  to  which,  not  of  which.] — 
Taking  the  whole  of  the  words  together  they  must  apply  to  things ;  be- 
sides, the  consideration  arising  from  butter  only  shews  it  was  intended  to 
restrict  the  carriage  of  that  only,  and  of  goods  of  the  same  description.  This 
covenant  also  is  illegal  as  being  in  restraint  of  trade ;  no  case  comes  up  to  or 

(«)  1  P.  Wmt.  181.  (h)  Bro.  P.  C.  234. 

(6)  18  Vc8.  jua.  437.  (•)  9  B.  &  C.  774. 

(c)  6  T.  R.  118.  (It)  3  Bing.  322. 

(d)  8  East*  80.  (0  2  Salk.  574. 

(e)  2  Har.  &  Wol  464.  (m)  Sir  T.  Jonet.  125. 
(/  )  4  East,  190.  (fi)  7  Price,  660. 
(g)  7  BiDg.  735. 
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Archer 


lUi^i(;^ip^lhi^  .^^r^./4ttr¥i»g  itto  lUb  of  ikMi/of 'th^>]iwtMS)!aiidthqrellier^ 

..    ;i    I    f»:H'M;.|    I'll  ■}  II"  J«jl'   M-  '."■  -t:.  i    t'«Mj   J        /    1/   !  i:'  '.     •  it  •['!  •{•    =' 

th^ght:itJtte,ibrea^  ^u4S«i«lUyt«efc 'dtifi*  bjf*  Mowuik  ^tfaei^dMU  l«rf  tfae 

that  the  latter,  for  conH4^^|ionii^(rifif4.abQpU9dioquiahAfifttbl»^ 
cer^j^i  p9^tioQ  of,  .tjl^^ir  ffa^i^^jf^  IfM^  m4 nb^l^in  ffMUiesoercikiing  itimfbin 
e^rtain  li^^r *  Tt)^  b^^fi^.^g^ ^fi9, 4>alt>ib^*deftDd«nt Ji^d «tiU 4HmMoM 
it;. 4n4^  fl^ei^f^Qf^  ]rflftf4ipn.4)^.Juppi)9fdjll<igalkyofitbciiagraem 
at,  ipir^r^.pf,,^94e4,.wbich  oe^ly  r^^cmbkdAhftttefiM -oCiifi/rtiModr  v, 
Coi^X^V  decided  jp,,tlMa^Pc)^If  injA«t{4a|itai!.tem,  aild  ^ndiogtnAe. Court 
of  j^rr<^r,4it..th^;^inie^C  tha:iirsWQcMt».Jt  ^a$.4iH9nniiied  lo^piw^pplke^v 
judgPfllnt.|iMMtb^<:a^4houi|4  b?  fiiif|i^,4Acidfid»  iXbe  fUMffvIas  qN^^ 
to  the  agreement,  which  was  common  to  the  present  case  and  tluHiiaboic 
mentioned,  was,  that  the  restraint  was  much  more  extensive  than  was  neces- 
sary, fo^  t}>^/i^i,prGte«?ri9i^,9C  tJfP  pj^ntift^hei  pjirdwwerjofltW««»**willof 
tbp.,Vu3mfis?.,„l>9.  f}9^^,  9f  tJBrffV.ibw  ^ewtrs0d.<WW..ijwlePIK?i»t,.^n:  the 
P^^ncipfp^l^ia^  ^J^Wtr^t.Pif  ^•a^.in,tha^.ftM^.^MlAiK^.b^4fWllafiMU«^ 
tft  the  ^ ppl^l^c, jm4  ,th^fc  ,thq . jp^r^ps,  .mwfit, .iM^t .pn itbw.vjftW^oCvwhuiaKlstmist 
»PW  J>.?:ajl/?a<^W  t9.M?e  prftteqtj^/)£;,4he  poeki^  ^^I^M^mfm^  ^  a  fcir 
^oippenf^jpw  A?r.  W  ?^cri§/;f?  f^^  to^b^PtJfc^  W^^nm^^f^fif  4hM'0W 
owi^  ppinif^n,  ^l^n,  f^t/c/i(rofl^-,  y,  Qgkfr ym^^f^A^i4isfmsm^  1««^  »Mlph.d» 
W^.,Wy*ibwt.)¥e,  ^^fffig^if  ovri^v,es.bqui^>y,the,m^tbw<5[»^f>^^ 
(?,rap^(W,,wh^e  th^.PQ^fr^  of  .(;pn>fnmtP}|WiCW^r^,^ltqM  i^*wyi«W  tk^ 
t^rW  ptl^>l?.fi9»^^Wjt>^tW^  ll^MP»«;tW4...tThat,i«tf«.#ppeOT,tp  ,hf  ft¥<er- 
rH)p4  by^l^e>t^<)B9Jsjbfii,ii^,^r<^^,.,  >Ye,A^  pfiV,<Hm4oit|^a»til9rijjyf/b«* 
tbji>)c  tk^t  ii{^,thif  r^eci;  it.^s^li^lies  n  fljQw  coru^t  n^i  ft.mwQbJWre^oft- 
X^niept,r^le^qf.l^W^.  Otii[j,ijvlg9qent,  t]pArefprei,ii||i8i,bQ>tifi0.|^i|^^4b. 

Judgment  fbr  the  plamtms. 


t  ."    Ii  /  . :..;!'  •!  ..  II       )C;i;      nit     M. 


..  .    I'l    .!tti  •)  'nil   <r    -I    -  n    U';i 

•■■■•• TATtKttWtj-'tJ.'Pfitfittsatta'anotheit-."; '"  "■■  • 

t6iItU*Xl"ie     T^^^^*®^  ^®''  "^'^"'g  *"^  carrying  away  cattle  of  the  defendant.    Plea, 
detenDiutiou  of  ftbe  guHt^T. '  At  tfie  tr|ftl  tiefbr0  Lord  DtfUman,  C.  J.,  ft  appeared  that  the 

his  dembe,  quitted  .'    .      :      . 

th«  premiMi,  leaving  tliercon,  without  aikiog  (Mrbiirfoiij  «c0w  ftnd  iodm  ^i|»<    TliflT*  tt^n  no  (kct»to 
show  what  wu  hit  object  in  to  leaving  them  :^HtUl  thai,  tlds  dM  not  coMtitutfe  &lich  »  pdiMMkMI  Oflh*   '      ' 
premises  as  to  enable  Uie  landlord  to  distmiiiundrr  8  JfMMtC.34v«s.  6  &  7.  •  -     ■•  4 

QuMTt,  whether,  after  issue  joined  in  an  action  for  seiaing  the  plaintiflTs  cattle,  the  landlord  of  Che 
plaintiff  CHU  ratify  tlte  dbtress  under  which  tlie  cattle  were  seised. 


nX^, 


AoMi  ihxiitlbe  kgal  rebtato' brasiirv  tiim^' lalMl  f^i^ Wai'to 4k^ 'jfi^M't^  MM,<'wlAcii'     TayUr^h 
waarattcoffQii^yidofieuf  iW^Mfelittelifad^iilsHtll^'fls^eii/^^d^'ftdlfiJ^    qftfll  kd^       pErEns 
Itiir/6nVipiiriuant^toii«l|ich(tb^Mrboie  bf  thd  hnUl  WA^^^h^ttfj)  fyy^IM^^i^^;     and  aDother. 

to  the  incomin^»teUam,j^hdsttit»itti^yjUi4^1y«iif^dd^ 

given  up  till  the  22nd  May.     Upon  quitting  at  that  time  the  plaintiff  left  on 

theipredfiebtjOflinniandbomttfpii^V^ 

pWnt]iFhbd)iefbthe^emiyek  thd  d^endalitdfldiMi^^d  t^^i^t^l^lfeftidli'fht 

premises,  under  a  warrant  signed  by  the  agent  oiTurton^  the  original -Uiidk/i^ft 

of  ttee^'pr^Misei^  ^d  the  distress  was  sold. 

On  the  9th  June,  1885,  the  plaintiff  commenced  this  action.  In  July  that 
yeU  .^Ai^'}iifti#nl«d^h«<)>lk{Htiff{^hk(»^<W^Td'»upj)or2  hfiii'ifi  'Me^^BUi>n. 

liefora''tilialJl/^illMf|ig;«l«dy<tiedofl^^  'i^'t  <'<''>''''^  ^»*'i  ^'•''' 

^AiK\k  JibAxm*p^itiXk  <#e)«fttiMkf  ib^^ttfe^^lsOHKiffl'fili^t^Payj^^i^I  tftb^Ud- 
fi«dMU»-^ldl'«iAtr(Wftt^Uiieddely^<ie^^^  brtb^'dl^ilr^s  '1>y 

JM«^ir»,ik«iii^Ja(tetv,«^k»iIbiie(figtA[^^^«^dr'tri^^  )^«ilit^H^1fa  ^fees'-i 
8k>n\  wSdiib^ihd^iit^akyingf  <^fl'8l<J#k»lcV  t^^^^  d,''j^'  as4^  ^ulhoi^^^  Mtadi' 
ktfii  to)<diilt^mf>HV|eJ4tet(;n**Hhe  |rtii^tlk^  lih&'ieH^h^d'Jtid^'th^^eti^iJ 
OJMned*aiV«ydief  tl»'b«<«ti€bl^df(Mr  ihe^MMiliiitdi<'^i^ti^Mv^^oVhe'^Ui^^^ 
to->nio»b>  0$i«iit)9r'^  i^Mict>ftk<  hilh!(^lf[«<  A<tiilb'^ki  li^^iil^'by^h  ^dbhiihe' 

--  .-rjil  <ji//  ihiih  '>.M.r'ii  )t/-.  ,-'!«'iiJ   i[-'Uni  ^i.v/   liliiiil'-^-l  ^>•^)   n..il  .^t.//  .I).'nii:.    .' 

o.fl4/Tte.r«'«ri[ifiilaikyttorfdfr'«i^%ii6ild«^b^dik^^  r^i  in  ^i'^^Witbiri 
sM>>iiiomb^i«ftef<UI]«> d^t^i'hiii^'ti^ta^bf 'tlJi^' te^^^ 

Mttd^'iitfrlii^'^Abpeitt^^JbM'idfthe^t^^  '^r^^^s'k^^'dbe*.  '  lii 

order  W  o««^Wlth  tb6  I#^d^bf  'tbat/*k<^tiitb'4t'4s'nbi;' n^eby^ki^y  th^t'tbe 
outg^tJg'teHteil^CBh^Uld^  iie  iii  *^^^^i6^  (yf'd^ll  thy'^emi'^'^s^d^dii^d.'  It  is 
eridu^h^'if  mx^  i^ti^e^^\iiiW^Mtht\9'  niad&'b^^k\hl''iWhi£/)i6s^^sibh; 
NuuM^.^d»mkiV),  *ihdL4ttWrDJtlia4itiy:  lir'thik  dise^Ji'  is'tfue'tftei 
6^mng^4m^  htid^itiw^^^erfii^Jb^V'hbjhiB^'  a^^pfiri  as  td  'tfie  ^Tace  in 
whieh  tile  iSBLtAt  wt^e  r  too  s^bol  of  eWkn  jrieldhifg^  ix]^  pbssesiildn;  kicih  as'  the 
Mhejfydt^^  k^y,  isfotind!  tt»  h&Ve' existed,  ktid  th^  cattle  Were  left  Without 
thie'  perattfestoto  of  ^awy  otie.  Such  a  state  of  things  dan  be  nd  otherwise 
descrft^d  tJban  by  tkyitig  that  the  place  occu]^led  ty  th^  dittle  Was  ii^  the 
possession  of  the  plaintiff. 

Alexander  and  W.  H.  Watson,  contrci.-— The  incomiog  tenant  was  in  occu** 
pation  at  the  time  in  question.  All  that  appears  as  to  the  cattle  of  the 
plaintiff  was,  that  they  were  then  actually  there.  That  fact  alone  is  not  suffi- 
cient, there  must  be  a  complete^  unequ^pcal,  ^xijusiyeipoi^esiion,  at  all  events 
of  the  place  where  the  cattle  are,  to  justify  a  distress.   An  ambiguous  or  con- 

(a)  llxe  ajgameot^  an  this  poiat  are  not  Jaw  pf  Distrest,  ^ ;  fifths  pi  uiiliff>  Wilton 

reported,  the  decision  of  the  Court  having  pro-  v.  Barker,  4  B.  &  Ad.  614  j  Hull  T.  Pickert^ 

ceeded  wholly  on  the  lecond  point.    The  au-  gill,  I  B.  &  B.  282* 

thorities  cited  for  ths  defendant  were  Potter  v.  (k)  4  B.  &  C.  61. 

North,  1  Wms.  Sauad,  347  c.  D.  4 ;  Gilbert's  (c)  I  H.  Bl.  5« 
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QuMn'i  Biueh*  stnictive  possession  is  not  Sufficient.    However,  the  circunutances  here  do 

'^^^^^  not  even  amount  to  that,  the  presence  of  thtf  cattle  on  the  premises  was  a 

^**"**°"  mere  act  of  trespass.    In  the  cases  cited,  on  the  contrary,  the  relation  of  land- 

Fbtms  lord  appeared  still  to  have  existed, 
and  another* 

Lord  Dekman,  C.  J. — ^The  first  point  made,  whether  the  ratification  of  a 
distress  after  action  brought  would  be  valid^  is  one  of  great  importance.  But 
it  is  not  necessary  to  consider  Xa)  it  now,  because  I  am  of  opinion  that  there 
does  not  appear  to  have  been  such  possession  of  the  premises  as  would  enable 
the  landlord  to  distrain.  Had  the  cow  and  pigs  been  left  on  the  premties 
for  the  purpose  of  keeping  possession,  they  might  have  been  quite  sufficient 
to  accomplish  that  object.  But  under  the  circumstances  we  cannot  presume 
that  the  plaintiff  had  any  such  purpose ;  he  quitted  the  premiaes  witboat 
asking  permission  to  leave  the  cattle,  and  without  any  claim  of  poeaesmon* 
Unless,  therefore,  the  mere  Ikct  of  the  cattle  being  there  eonststotea  a  posses- 
sion by  the  plaintiff,  (and  I  do  not  think  that  it  does,)  t!iere  was  no  such  poe- 
session  as  justified  the  distress. 

LiTTLEDALE,  J.— The  conduct  of  the  plaintiff  himself,  as  fiir  aa  we  are  in* 
formed,  seems  to  have  amounted  to  a  complete  abandonment  of  possessioa; 
]ie  gives  up  the  farm,  leaves  it,  and  never  returns.  And  there  is  nothing  t9 
shew  that  the  cattle  were  left  with  a  view  to  continue  the  possesaioii. 

Patteson^  J. — In  Bcavan  v.  Deldkay  the  possession  was  by  die  custom  of 
the  country,  and  in  Nuttall  v.  Staunton  by  the  landlord's  permiaaion.  A 
possession  to  satisfy  the  words  of  the  act  may  perhaps  be  either  toriions  or 
lawful,  but  it  must  in  either  case  be  to  the  e»dusioii  of  other  peraona;  that 
was  not  so  here. 

WxiUAliSi  Ji|  concurred* 

Rule  absoltttCi 

(a)60l3LeoD*t96i 


TAYtoR  V.  Devey  and  another. 

npRESPASB  for  breaking  and  entering  the  dwelling'^houae  of  Ac  plaintiff 
ih^c^l^ton  o"  '^^  '^®  P*"*^  °^  ^'-  ^""^^»  London.    Plea,  that  the  dwelling  had  been 

perembttUting  the  immcmorially  part  of  the  said  parish,  and  that  there  was  an  immemorial  cus- 
^»h^  R^  tom  for  all  and  every  the  parishioners  for  the  time  being  to  go  ihroagh  the 
tioD  week  to  enter  dwelliug-house  ou  their  perambulations  of  the  boundaries  of  the  parish  upon 
viti^in^uiepwisb^  Thursday  in  Rogation  week,  in  every  third  year ;  and  that  innnemorially  the 
*h**h!f**d'  "^°  ***^  parishioners  for  the  time  being  have  used  and  been  accustomed,  in  exer- 
oor  in  nay  way  cise  of  the  custom  afofesaid,  to  go  through  the  dwe)ling*honse  upon  their 
neceuarj  to  the    perambulation  of  the  boundaries  of  the  said  parish  on  Thursday  in  Rotation 

count  of  the  pei^    *  ,«  ii/»i  i>  «i  •%•  u 

■mbaUtioD,  can.    wcck ;  wherefore  the  defendants,  bemg  two  of  the  parishioners,  on  ine 
hot  b«iupported.  Thursday  in  Rogation  week,  in* the  year  1 835,  being  a  third  year,  in  the  exer- 
cise of  the  custom  aforesaidi  went  through  the  dwelling-house  upon  the  per* 


MIGHAP^MAJ^  T^R¥<  ^?< 


I   !/;» 
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TiTYLOtt 


Dbtb 


and 


IBTBT 

ittotfier. 


9mbi4l4itioi>  by  the  parisbioneim  of  tlif  said  parish  using  the  said  custom  ther^^  Q^uen't  B€nch. 
for  the  purpoM  aodon  tba  occwioa  aforesaid.  ^>^^^ 

Rq>}icatioO|  traversing  the  custom,  a^d  issue  joined*:  .  <. 

At  the  trial  before  Lord  Denman^  C.  J.*  at  the  JliOndon  ^itu'ngs  ajiex 
Michaelmas  Term,  1835,  the  custom  was  proved  as  laid.  It  also  appeared 
that  tim  plaintiff's  bouw  was  not  uppw  the  boMudi^ry  l^Ci ,  wbic^.aifyi^lly  jay 
acvoss  some  adjoinixig  premises* 

Verdict  for  the  defendanu. 

Cr€8meUt  in  Hilary  Term,  1836,  obt^ned  a  rule  nisi  for  anew  trial,  on  the 
ground  that  the  learned  judge  bad  misdirected  the  juryt  by  teDing  theni(  jtl^af 
the  contents  of  parochial  books  and  evidence,  o^  reputation  ifrere  .jioi  aqnis-; 
sibla,  and  on  the  ground  that  if  the  plea  imported  that  the  bouse  v^asjvi  the 
bowdary  line,  sucb  plea  was  not  proved.  And  also  for  judginent  non 
obatante  veredicto,  on  the  groupd  th|it,  if  ibe  ^a  imported  tl^at  ,t;be  boi^ui^ 
was  not  on  the  boundary  line«  the  plea  was  bad,  t^e  custom  set .  iip  ))eipg 
unreasonable. 


Sir  /.  CampMli  A.  G.,  Satskm  and  fVhiie,  (in  Trinity  term.  May  80,)  sbeif  ed 
caii8e.-*^The  custom  as  alleged  is  good,  although  the  plea  does  not  st^te  tbe 
house  to  have  been  upon  the  boundary  line*  A  custom  for  parishioners,  on 
perambulation  of  boundaries  in  Rogation  week,  to  go  through  tjbe  c^ose  of  a 
private  individual,  is  good ;  Qoodday  v.  Michel  (a),  Viner's  Abr,  tit.  Perambula- 
tion 6*  No  reason  can  be  assigned  why  such  custom  on  such  occasion  to 
go  through  a  house  should  be  invalid.  It  is  objected  that  the  plaintiff's  house 
was  not  on  the  extreme  bouodary  line.  But  there  is  no  authority  for  saying, 
that  the  perambulation  must  proceed  along  the  line  itself.  Natural  obstacles 
may  occur  to  make  that  impossible. — [Lord  Denman^  C.  J. — If  such  obstruc- 
tions exist,  should  their  existence  not  have  been  stated  ?] — It  is  enough  to 
show  that  the  perambulation  has  been  from  time  immemorial  in  a  certain  line. 
If  a  legal  origin  can  be  presumed,  that  is  sufficient.  At  the  time  of  the  com- 
mencement of  the  custom  a  house  may  have  existed  upon  the  line,  and  not 
on  the  place  in  question,  or  the  course  of  the  perambulation  may  have  been 
the  subject  of  arrangement  with  the  owners  of  the  land  for  the  time  being. 
If  the  plaintiff  should  succeed,  the  perambulation  must  be  stopped,  because 
the  custom  as  proved  would  afford  no  justification  for  going  through  the  house 
now  situated  upon  the  actual  boundary  line.  In  Cokc$  Enirie$  (6)  a  justifi- 
cation such  as  the  present  was  held  to  be  substantially  good,  although  there 
badly  pleaded.  In  Pain  v.  Patrick  (c)  it  appears  that  the  inhabitants  of  a  viU 
may  well  allege  a  right  of  way  by  prescription  to  a  market.  So  in  Fyich 
V.  RawUnt  (d),  a  custom  by  the  inhabitanto  of  a  parish  to  play  at  all  lawful 
games  in  the  close  ofA»  at  all  seasonable  times,  was  held  to  be  good. 

As  to  the  point  with  respect  to  a  new  trial,  the  plea  did  not  allege  that  the 
house  was  on  the  boundary  line,  but  merely  that  it  was  in  the  parish.  A  cus- 
tom to  pass  through  it  was  set  out,  which  was  denied  by  the  defendant,  and 
duly  proved  at  the  trial.  The  defendant  therefore  is  not  entitled  to  a  new 
trial.    There  was  no  roisdirectioD.    The  learned  judge  told  the  jury,  that  in 


(a)  Cro.Efis.  441 ;  S.C.  Ow«d,71. 
(6)  661-3. 


(e)'8Mod.M9. 
(4)2£U»La98« 
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V, 


^yid^lH:^.  f9C  rotation  was  n«it  adnilnik  topw?eft|inikiilai&cU'.' 

.  n,  ..   •  >i    /  :)  'jiji-  .    ,  '.   .i(  I    .ti.l.j  ..j  n,.M    .■     •!'  111,.-   I  ij  !./■    '     i*».'i'  !>''    »•■ 

fsJL^ed  iDLiyi^port.priihe  ?«liditsr  o£  4hiiliffwtQi», w.:thk. ionic  0662didU^ 
.iki^^pir  r9lb«r.a>«9)i^fy.e;(praniioa  Jii  ttet.oativbeaauib  dUnk  tliq  ^kcnkm 
was  against  the  plea.  Suppose  no  occasion  to  exist  for  such fttfaBtfao^uis 
4g^,  di^t:  the.  Qouxl  RWS^  of,  qaceMity  hdi  fitta/beJiniBisoiiaUfeilbeciuse, 
)]uQing  ^  inya^^  pf.a  4vritUing*AQ«aei  H  i«  o^P^^  to'tlae  ymncqilfli  of.tk 
common  law.  Therefore  some  occasion  for  its  existence  is  necesaanj*/  The 
jqBf^  prAC(;icQ  QifporannbulatiGf  ifa^.puriiib  Iwundavydocsnoftfomi^  sudban 
.^cmiftn..  ,J(n  A]^4«r.^  4o  (Kf  i^im»i«((,i^tieiy(i  tbatit  wtoiekben  taeooisar;  or 
fi^y,fd;iieo^ ,  for  itjlie  purpof^  qf  ^9^  pcurainbuUitioii^ ;  to  paaa  ^hnongk  lihe  pUn- 
tiff>l  Jh94^,,  (ii{is,nft8>e^rA,th£»l  it  jn^a^  eiifa«v,onrarjthe  ^tfaevA  Itdoes 
i^Rfi  ^PP^^F' tbat  tJki^.  boMndari^  PQ)il<LoQtbe  aleertakied  odicnraas  thanbf 
pa^^ijfg,lbr9^gli,  t^Q  pljMf^iff;^i4se, ,,  .Xh«ipi;(#ijinptioii.i«imdier{t]N(]ifivene^ 

Any. cuatprn. fpi;  th^.p^riailiiopera.tado.  pppi^iJii^g  >pa  «|MMrti0M]#ir.(d«{r  is  aot 
tl^r^ore  ifocessarilx^op^-  n/^^^^V>t9a«(;:(a)f  nWi^iai<cuatomtta.fiiidiDeat 
^d  ajriqk,.  tip  enable  i^  parisbiof^^ratti^  .snppovt  ib«  JEaHgiie^  of<fftikiag4be 
pe^amVulations^^^/af  hel4,^  ^  cpfjtijafy^  tp/law« .  iX^^i«^ftD^Wg  tpitito  w»- 
sonipg  on  ^|ie  pth^r.^ide  sfl?4^  f;^^oa^pug)^,^]baY4  )KkWr«uyi|ii9«|«d»,iar  tk 
nij^at  and  .df^  n?%l^f  h^ye  hew,  gjycyiS^  jifi  fi<H<uP«>t«m»iQf  <^i(jgbi;i^ 
through  thp  dL^el,lixig7bq^?i?^,  .ji?i9|ip€|,  inva/^^  pn  tbo  ^Updi^f;  W>*««««l 
doubtless. if^  ^^qtified.Hft^,^  W^W*  ftW:b,?S  )*»t,<9r,fe|b«menjpA^.tkir 
nets  on  ^d^,Q(|J9Ji.^,the,^<^^  J,.b^l;^,r.^^^ii«!giylW  frr.tba|fe,>y  inhich 

^}pK  a,  ,ci}Stpm^fP..t,\i;^.^,pi9.ugb,9^^e4^  up 

On^tli^  flMe9M<ff3^pf.Uie  bj^un4^XP^^JPVi*bi  irepw(#^.^«MJd..p«r|ainl3r 


:U      I. 


•i  J 


L'ofc(  Dekman^  C..|l,'ibis  teiin  delivered  tbe.  jv.dgipeat  of  the  Coyj^io)*-^ 
in  the  coi^rse  qf  tryirjg  the  existence  o^  a  cu9tQ^  fpv  al(  ihe  paf^isj^ners  oC 
St.  Bride,  on  tlieir  annual  perambulation  pf  the  parish  bp>in(^|^to,jgp,,tbn'i<g(^ 
the  plaii^lKTs  house,  though  no|t  in  the  jiaepf  tW  Pfnsh^p^od^^ij^efku^ 
tiff*s  counsel!  observed  to  tne  jurjr,  that  the  4cjrendai^t  b^4  j^jiven  np.e^idpn^ 
of  the  contents  of  parochial  books  oi^  \he  sulgect^nprj^fty  evidence  of  repifta- 
In  summing  up  I  observed  on  this  statement,  and  am  supppised  tx> 


tion 


have  said,  that  such  evidence  would  have  been  inadmissible*  A  i^ule  niiu  M 
been  obtained,  on  the  ^rround  that  herein  I  misdirected  the  jury^  because  tb 
existence  of  a  public  right  of  this  nature  may  be  proved  by  ,rept|tatiop« 

We  agree  that  if  a  judge  misleads  a  jury  on  apy  .question  of  U^^,,  t^e>lasiDg 
party  is  entitled  to  a  new  trial,  for  the  jury  roust  be  supposed  to  ajdppttb« 
law  as  expounded  to  them,  and  their  verdict  may  have  proceeded  on  the 
erroneous  direction;  nor  c^n  any  calculation  be  permitted  pf  the  exteptto 
which  the  error  may  have  operated. 


(a)  Moore,  916. 

(6)  Bro.  Abr.  lit.  "  Cunom,"  4^ 


(e)  TxJrd  Dmman,  C.  J.,  lUtUiaU,  Mm 
md  WiUiamr,  J<, 
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Bupposedj  H^lyiattciitjpii  vrm<ti€»  oMednd^u  M  thg;  time >of  i|ie'  ^tttaittilti^  np,      ^^^ 
and  I  took  no  note  of  what  I  said  in  that  particular.  On  the  contrary,  recalling       TAyior 
^liAt^piisrid^as'4iccmrtitely(a»I  Jiiir-GfUbV'IaiA  rlMMr  Skd&ieA'lto'fcelteve  that        i^vtv 
Ibe  ^ridbttdSi  which  I'thougirt'would'thaitre  I»0to^iiladi^86{ble</Wai8'thttt  6f  ^-     Bftd  tntfCher* 
ti0iea>ii>pdinih  boolnvvemrcbng'tlle  Ikatthat^tb^'pemttibnlafii^  hidtakeh  a 
partisiifaBrilinej' "'^   '"i   i^i/-»  oj  u.- -..mo  fi  i-«»«i'jit<      i  j1*|  "\>  j^md.vi    .  •.- 
iWei^ iUnktkattliis' Would hkv^ bMiiionretet j  Mid ^VM kbaitM'^pkyrter 
might  haV9  tfoalbofllded  llita' opinibtt  wilfi't!hKt>*tthi<^  i¥hd  jn^isid]^ 'bMxsid^red 
ertfoneona^   "      '.,■•.•    .,'.•-..;  .1.  >..,••.  i..-  •. .'I       / 1.' ....:•. 

OnddsigfotrndtfaerbAnreino M^bietiticaii^  fbt^^AhllH^ii^W ^lAh  Made 
Quk  .  ^ut'die  learned  xouiimA  ferib^  pla{iit(ff>  mo^^ydio'^htttju&gtti^tfbt 
him^  ^oMriihMnaiBff  t|)e  plc«  iM^fbr^Xl^  '^feridiUit;  'tttgfidh^  th^  ^  di^te 
4o>|)aah  through  a;  ipartMdarlldusi^Wiihili'dpllrislJ,  lipttif  thfc  t>efftito!i?ulat30n 
of  thsifoottodariiatti  lasted  inlaw^Hihlesbbtieh^u^'iiflJpett'tli^^^^^  Hhie, 

ao  thatitfa^  pevkiiiil>ultftidi|>€i&mMtl  h6  ibade^fvlfout  pmkg^tinii^ll  ihe  hous^. 
Thel  >p]e« 'indeed  MMtd,  tUafitWe'd^fthdirAt^  i^^t'throtiglf  ihe  plaMtiCry  house 
ttpDflitMpefambfdiiltitoii'of  A«lio^yida^^i^;Hrthi^'1^^  said  di^tbtii 'there,  which 
a»M|Mioba'^niight'kiip6n'that  ih«  hou^'i^nrtCln  ih^'boiitidaryiihe.  tf this 
ooliaitfu^kftiiitaa^ttdtitiisible, ^UMpmiSAff  WdUld  be-^ntfded  ibi hiw^ trial, 'and 
tdtiMa^ly'to>tf!v«e)^dkt,Jb4cau!ie^'th^liI^^  But 

tiM  eohsl¥d«Ckni''(SaM«(^  b6<iti^lf^V'thl[^'lEiS^it  ^1^"  a^frib'^  the'  tiouse  to  be 
wkbiiy%y^liri^,'tM!llhe<<6tiM6M  %  l^/ibat'it4s  liwrurfoi"  aA  4hd  eVery  the 
patibbMetH  tb  gbtMrotii^h^fk  u^kift'  thfeir"l^eramb^lkiilDn  b^  Oi^  boundaries. 
Th^qti^tibii  thet^f^^%,^iAkthefi'&e'^iiiiityin  io  iM'is'y^iB^iik  law. 

The  i%fat  lo^plex^nibiihtttf  phi'bdiiU'iboundMes^  W-ehtefj^irivate  property 
(^ihdip\it)^seyiLMio'M^o^  dMit^^  prevent  this  from 

beidg  don^,''cadioe  be'^^tM^ -ift  prclVaik'ashnbtibrio  m  all 

parts  of  England,  is  recorded  by  all  ouk*  tie^t^i^t^t^/iiiid  has  been  confirmed 
by  higbr  judieiaF  savicUdti:  '  liOrdGhde^  Justice  AHdrntm^'iaiA  the  Whole  Court 
of  Common  Pleas,  assert  the  custom  and  the  right,  in  the  most  unqualified 
manner^  ih  Ooodday  v.  MkheU{a)  ;  the  pleadings  in  which  are  to  be  found  in 
Coke's  Entries^  651,  b.  That  case  indeed  appears  to  be  t|ie  only  decision  in 
the  books  on  the  subject  of  parish  perambulations.  I'here  the  justification 
fidl^  t'  %ttt  th^  d^febt  was  in  the  mode  of  ()Teading,  for  the  defendant's  right 
Was  thdught  ijo  he  pbced  on  prescription,  and  not  on  custom ;  and  besides^ 
the  bir  did ta'otetn brace  '^1  the  trespasses  laid  in  the  declaration.  The  ma- 
teHal^tiltsb^ng  pointed  out  and  adjudged  fatal,  superseded  the  necessity  for 
eatatiiinix^  the  plea  thore  'mintitely,  and  Inquiring  whether  the  custom  was 
wdlMd- 

It  claimed  a  prescriptive  right  to  enter  plaintiflTs  close  exactly  in  the  same 
manner  as  the  defendants  in  this  ac'tion  justify  under  the  custom  for  all  and 
every  the  parishioners,  upon  the  perambulation  of  the  boundaries,  to  enter 
j^fntiff  *s  house,  which  i^  averred  to  be  within  the  parish.  Now  it  is  obvious 
that  the  right  to  perambulate  boundaries  cannot  confer  a  right  to  enter  any 
house  in  the  parish,  however  remote  from  the  boundaries,  and  though  not 
required  to  be  entered  fbr  any  purpose  connected  with  the  perambulation ; 
and  it  seems  to  follow  tluit  a  custom  on  that  occasion  to  enter  a  particular 

(a)  Cr«»  Elis.  441 ;  Owes,  71, 
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Taylor 

t;. 

Detby 

and  anotheTi 


Queen'i  Bmeh.  houae,  wbteh  IS  neither  upon  the  houndsrsr  Hn/t^  Aor  in  any  mamer'waHied  in 
the  course  of  the  perambulation,  c«miot  be  supperted. 

On  principle,  therefore,  the  custom  kid  down  is  bad  in  law ;  and  the  au- 
thority of  the  ease^  as  to  the  form  of  pleading,  cannot  go  for  roudt,  as  the  plea 
was  set  aside  for  two  fatal  faults  in  other  respeett.  The  report  oontams 
several  references  tx>  the  Year  Books,  and  one  to  Fitzkerher^t  Naiwm  Bre- 
vhtm ;  none  of  which  have  any  bearing  on  this  objection.  The  Book  of 
Entries  (p.  1d8)  is  also  quoted,  but  neither  in  that  page,  nor  in  any  other,  is 
light  thrown  upon  it*  For  the  reasons  given,  we  think  onrsdvM  bound  to 
give  our  judgment  for  the  plaintiff. 

Rule  absolute  to  enter  judgment  for  the  pkmtiff,  non  oUtmte 
veredieio. 


Nov.  9. 

MaodamuB  to 
churchwardens  to 
make  a  rate,  to 
re-pay  money  lent 
under  tlie  Church 
Bulldini;  Acts,  on 
the  credit  of  the 
rates. 

Return,  that  a 
fiat  in  bankruptcy 
had  Issued  against 
one  of  the  lend- 
ers, who  were  Uie 
prosecutors  of 
the  writ. 

Flea,  that  the 
sum  lent  was  ad< 
vanced  out  of 
money  vested  iu 
the  lenders  as 
trustees  for  &c. 
(naming  the 
parties),  and  the 
bankrupt  was 
only  interested 
as  trustee. 

On  special  de- 
murrer, assigning 
for  cause  tliat  the 
instrument  cre> 
ating  the  trust 
ought  to  hare 
been  set  out,  or 
the  manner  of 
creating  it, 

HeU,  that  the 
plea  as  between 
these  parties  was 
good* 


The  Queen  v.  The  Churchwardens  of  Brancastek. 

lyTANDAMUS  to  Che  churchwardens  of  the  parish  of  Brancaater,  in  Nor- 
folk. The  writ  recited^  that  after  the  stat.  B%  Geo.  9,  c.  45,  and  rise 
afler  stat.  59  Geo.  3,  c.  134,  (the  Church  Building  Acts^)  to  wit,  on  or  about 
9th  May,  18d2,  the  then  churchwardens  of  the  said  parish,  with  the  consent 
of  the  vestry  and  of  the  bishop  of  the  diocese,  and  of  the  then  incumbent, 
did  borrow  from  O.  Mone  and  R.  J.  Turner,  upon  the  credit  of  the  church- 
rates,  a  sum,  to  wit,  146/.,  then  necessary  for  &c.,  pursuant  to  the  last^men- 
tioned  statute,  and  the  farther  sum  of  54/.  necessary  for  &c.,  pursuant  to  the 
first-mentioned  statute,  and  that  by  a  deed-poll  dated  9th  March,  1832,  the 
then  churchwardens  charged  the  parish  and  church-crates  with  the  repayment 
of  the  said  sum  of  200/.  and  interest  (stating  the  times  of  payment),  bat 
that  the  said  sum  and  interest  were  whoUy  unpaid,  and  the  time  for  payment 
elapsed ;  and  that  Mone  and  Turner  had  applied  to  the  churchwardens  to 
raise,  by  rate,  a  sum  sufficient  to  pay  them ;  yet  the  churchwardens  had 
refused,  though  the  rates  already  made  were  not  sufficient.  The  writ  then 
commanded  the  churchwardens  to  make  a  rate  or  rates  to  pay  &c.,  according 
to  the  statutes  and  the  agreement,  or  to  shew  cause  &c. 

The  defendant  returned,  first,  a  denial  of  the  borrowing ;  secondly,  tbst 
since  9th  May,  1832,  to  wit,  16th  May,  1634,  a  fiat  in  bankruptcy  was  duly 
issued  against  the  said  R.  J.  Turner,  under  which  he  has  been  duly  found 
and  declared  a  bankrupt,  and  which  fiat  is  still  subsisting. 

The  prosecutors,  first,  traversed  the  denial,  concluding  to  the  country ; 
and  as  to  the  residue  they  answered,  that  the  said  sums  of  146/.  and  54/. 
"  were  lent  by  the  said  G.  Mone  and  R,  J.  Turner,  as  trustees  for  other  per^ 
sons,  that  is  to  say,  for  &c.  (naming  the  parties),  to  the  churchwardens  of 
the  said  parish,  out  of  monies  belonging  to  and  vested  in  the  said  G.Morse 
and  R.  /.  Turner,  as  trustees  of  and  for  such  other  persons  as  aforesaid ; 
and  that  the  said  R.  J.  Turner  was  and  is  interested  in  the  said  monies  only 
as  such  trustee."    Verification. 

The  defendants  joined  issue  on  the  traverse ;  and  as  to  the  residue  de- 
murred, assigning  for  cause,  that  the  prosecutors  had  not  stated  any  deed 
or  instrument  under  which  the  monies  were  vested  in  them  as  trustees,  nor 
had  shewn  with  certainty  that  they  were  so  vestedt  or  in  what  manner  such 
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trust  was  orcftted;  and  that  if  the  cburchwsrdeiw  traversed  tbe  allegatiiw,  it   Qimm*!  Bench. 
would  be  a  traverse  of  matter  of  law.    Jcdnder.  v^vW 

The  QvuH 

Ktlfyt  IB  support  of  the  deinurrer.-<-*It  is  not  sufficient  merely  to  state  that  x^e 
these  parties  were  possessed  of  this  money  only  as  special  trustees.  The  Chufcbwardent 
facts  ought  to  have  been  stated  which  shew  that  to  be  so,  in  order  that  the  brancabter. 
defendants  might  have  an  opportunity  of  taking  issue  upon  them.  They 
could  not  take  iaaue  generally  upon  the  (act  whether  these  parties  were 
trustees  or  oot^  The  answer  to  the  return  could  only  be  held  suiBdent  on 
the  assumption,  that  in  no  case  could  money  held  by  a  bankrupt,  as  trustee^ 
pass  to  his  assignees.  But  that  assumption  is  incorrect.  A  banker  is  a 
trustee  as  to  the  money  held  by  him.  StiU,  unless  that  money  be  so  held  as 
to  be  distinguishable,  it  would,  in  case  of  bankruptcy,  pass  to  his  assignees. 
[^Paitesonf  J.  At  the  time  of  this  bankruptcy  there  was  nothing  but  a  debt 
due  ;  one  debt  cannot  be  mixed  up  with  another  debt.]  If  the  money  had 
been  lent  by  Turner  in  his  own  name»  and  securities  taken  in  his  own  name, 
the  whole  would  pass  to  his  assignees.  It  may  be  objected,  that  the  return 
does  not  state  the  trading,  assignment  &c.>  but  that  is  not  necessary,  as 
against  these  parties,  at  all  events.  The  Oourt  will  presume  that  the  pro- 
ceedings  were  regular. 

Pe^cochf  contr^  was  not  called  on. 

Lord  Dekman,  C.  J. — I  think  it  quite  clear  that,  as  between  these  parties, 
the  fact  that  the  prosecutors  were  trustees  is  sufficiently  set  out. 

Pattssok,  WuuAMSy  and  Colbridqe,  Js.  concurred. 

Judgment  for  the  Crown* 


The  Queen  v.  Guest  and  others; 

ON  appeal  by  the  defendants  against  a  rate  for  the  relief  of  the  poor  of  Real  property 

the  parish  of  Merthyr  Tydvil,  in  the  county  of  Glamorgan,   the  ses-  J'"*^^^*.'*** 
sions,  after  amending  the  rate,  confirmed  it,  subject  to  the  opinion  of  the  cording  u>  iu  m> 
Court  upon  a  case,  which  was  subsequently  withdrawn.     Another  case  having  ^*b^^*  "tj, 
been  substituted  for  it,  was  argued  in  Hilary  term,  January  25th.    The  cir-  the  macbiDeij  at- 
cumstances  of  the  case  are  not  material  to  the  principle  laid  down  by  the  ^^^^i!!^ 

Court.  whether  that  bmt 

chinery  be  real 
or  persona]  pro- 

MwU  and  /.  Evans  in  support  of  the  rate.  p«f 7'  ^  a.  to  be 

'^^  liable  to  distreis 

or  leiBttre,  or 

Sir  /.  Cam^U,  A.  G.  and  Pojwtf,  cantra.  -^;;  jj  "^'^^ 

heir  or  executor. 

Lord  Denuak,  C.  J.  in  Hilary  term,  1838^  delivered  the  judgment  of  the  ^^pj^^^ 
Court  (a).     This  was  an  appeal  against  a  rale,  on  the  ground  that  many  lease,  to  landlord 

or  tanant. 
(•)  Lord  Dtnman,  C.  J.,  Uttltdakt,  WiUxamt,  and  CoUridgg,  Ji, 
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QuMfiV  Betifl.  ^ftUcH'^diiadiinarJr  eitiplojwd  by  lihe  ^flppf Ikbt^  iM  tiieiyitkiainifa«Cor|^  irdre 
^!^^^        |Nm«ilttlpn^rty,ia]id>'hp^8«li)iKit  Jtd  be^tatad; '  Tlve'seftstoiui'pMpdiMdiitfJ 
TheQv9EN     Qi^cm^iq^atibiui  Ito  i^,  but  we  Vfidnol  think  liieirlstatiiMttiU'M'Miia^^ 

GuMT  miglMihftiierbeei^t  aMl(W6idW»td)M  mem  t^  ^fdle  Mlej>  'hielfcli^lidj^itliBt 
aad  oOx^n.  m^  iiiiglit.be.  bluibldily'fidih  tbeddBcriptha  tMr^y!fif«t]Vto<»{tMiiy  lti€f(kfiide« 
tiia*t>u^lito<be(iDdiHiedi|  Inttftisrwe  ere^i^eeppolnied,  d^d%ah'^l^^iiiMI 
t^at  ttejfiato  tfionldv JiiMdly  stttiiA  <«i > tbi  geiie^iilViiidpl^w&ieK  wl»  lw«« 
lately  had  octMiett to la^ .d(mn(e),  itiat  i^al 4)reperty  o^gkr  to^hi  rated ac^ 
cording  to  ita  actual  value,  as  combined  with  the  machinery  attached  to  it, 
wJ^Hi^  aoHifdaHng  ih&fqbmaimf^^tiHk  ilhm  iMt^^ty^  reat^  te^^^c^iia] 
pibpeBt^giflo^teiito'beMliable  tol<Ullt«i»  oy>^ie<ii^  tkiiier tljl&$'fadkk,  ^ 
wiietfacp iiilwoaldi(dteoend)aa  thfftttWorlistbcMdAfi  6^  %el)onj^,  M  tb^  «x^ 
tioa  oC'd  bwle^  to.die< l^bNrd< or  tenant;  ^    '  ^'1      m('<>  )  ^ 

Tte  nke  tfiualv  therelnrblW'.  Mmt'^aekUo'  the  d«68ik)tt»^  to  ^pf^ty  Ais 
priricipki  .1  \    "  \  \\  .'  ''*''  u  n-  '.  Jl     [  »ir'  .  •••'  .M  mI  I.,  t  ?,r  ..iiTj',  I 

/h-  "ji  .'••';'>;. I  ji'j  v'lj.'j   rl'  im  111.  oi  .,•  o^  jj  Jnjj'T'  '.  ' 

Doe  d.  Stevens  v.  Lord. 

Api.i«tiffin     [gJ^q'fJVlE^T.ljfiVAfgiVl^fP  h«>Ml>^49r,jbe  J^^l4^^^^xI^^ 

^^eDtTo^  Spqpp  w»?^  %  ?^«tt^n»Ptf?MiVw«U  W33,  p^ww4|  a  vef4igt|.,i«p(WrJ^W» 
itan  .7wrfd,  judgment  was  siCTei^,;^*?!^  ^a;^MiRg.]^jf^^}w^s,,t?i;ffl,,  .A  witrflfupgiPfftiWP 
^vtoi?*b2ed  "'"^  *°  December,  1834,  but  was  not  acted  upon.  In  June,  1837,  another 
S'^t drLw"      w,ri^. of .po^fl^sfjlm  \fi^.,m}i^i iwi^cb, va^  ef^ci^e|^.to,.;tl|e  akerjij^  ^  ijie 

'^'^^^^^  plai«^jff)0j?^efp9^f*ipi^.af,%top4a..  M.  ...i  ...joi-  .ir--vo,;  .:  .. 
Tb6  writwisMt*  This  last  writ  was  set  aside  by  an  order  of  fflUiamtf  J.  for  irregularity, 
"'cb«bLi'bS  *<?..pWflt^W^il>ayipg,rfiir^Ye4.  4^J,^  fey-fcirfl/ocw.  ..3:}ip<w*r 
tbepidntUTre.  coi^tafqef|  AQ.  pfoyiwi)/oJ^.^eMflripg.,tjie. g^fses^lpp,,  vhipliirt^  j^aii^iff^tiU 
JlSIliiter*A^  ret^iwi  ..W^jf^upo^,  aiTjul?  W. .Wfls  o|]i(^ef^! q4AMig,<9P  ^^.l^ainuff  ^ 
rule  Dili  for  a  shew  cause  why  a  writ  of  restitution  should  not  issuf|.tQ  tM  'AierJK^s  .com* 
having  bMn  ob-^''  Hianding  him  to  restore  possession  of  the  lands,  and  why  aQ  further  pro- 
retold  to*^Sr   ^^"'W  ^P^?*.  fb®  wci^  pf.  pofwfesjfioa  should  not  be.  fttaye4 »  <*««*  w^w<* 

Itabaoltttein  <.       ,•        1:    .       I       -  ,.  ■    •     ,  ' 

JTreSLhS"**  '^"'^^  ^^^  ^beiv^d  cau;$^, — A  wi^  of  rpstitutipn  cannot  issue  so  longaa 
directing  the  '  the  judgment  stands  unimpeached.  All  right  in  the  premises  by  the  defeo- 
t^o^^  dant  is  disaffirmed  by  the  judgment  (a).  In  Doe  v.  fV^iiam  («),  the  judg- 
ment had  been  set  aside.  All  the  text-books  on  the  subject,  refer  to  i  LUL 
Pr.  Reg.  tit.  Restitution,  which  states  that  the  writ  lies  where  a  judgment  vi 
reversed  by  writ  of  error,  and  that  the  Court  which  reverses  the  judgment 
gives,  tipon  the  reversal,  a  judgment  in  restitution.  The  form  of  the  writs  also 
states  that  the  judgment  was  irregularly  obtained,  and  that  the  writ  of  pos- 
session thereupon  issued  improvidently  and  unjustly  (c).  That  cannot  be 
averred  in  the  present  case.    J^Coleridgef  J.    Do  you  contend  merely  against 

(a)  Do€  V.  Buuher,  3  M.  &  S.  567.  (c)  Udd's  Appeadix;  2  lalL  Eat.  635| 

(6)  2  A.  &  £.  381,  tit.  EzectttioQ. 


iD/.l.iMKttlABlAfAS  TERM / )IB87.  \rA.\  \  668 

theibrp»<of:.thf^iTiil^i9R  Ihalttfat^fifafty  jiAi^t  iaslniqrbe  dirsotbdito  l«dt<^>?)  QumYBSneh. 
It«0iii9t.ife«qsgAry>lQ;<c9ilVndiBgainBtl  thcjUujtterapplidstbn/.iasifbiil  iofe^iRnw        ^^^v^^ 
w)tidnMrii>4ip/mr(b»^^»lt?PRiiiiylevrTKIiord>iDf^  '^  ''• 

ooilife9iptih4^<ifvh4A.ft  ipiLi^ty  IM^  iojw  MfiMnwdbioaniai.  fiMr/sbinetHifv^iio         ^^j^^^* 

u    ,'!),i),-r.    /.Mill   I'f    .1*.    'I'/    ii-)ii.«'.  1...'    'J.      jnij.v  (j -M  )j:   '!'   ■.!   .'i.l'-io. 

•  .  fffl(Up0(o^^TrXh^judgBia^  0iBbbpifops»(kiiig, 

tbe.J^vjK  ptefnines,  it,,lP  Iiaf6  been  luitiifi^^  aDdi>the»(t>laintiff««fiU/3iot|bo 
aU«^^  %0^l^tBL}p^yll9^m  h^  yfX^mgfyUyoMla^il^  iMiderjoek>utoio€/thtt  ^wbecte 
of  the  Court.  In  Goodright  v.  iVbr^A^^^),  (whefffliaipbaBbBiiDa'lud  be#o  iitw 
prf^pe|r|y,pbt^ed»A>V'rit  of  r^tilQM^n  wiMawardeiL^Colmdfgev  J..»--Tf)bre 
the  judgment  had  been  set  aside.]— But  in  Wtthen  v.  Harris  (/),  tUMndoeq 
not  appear  to  have  been  the  case,  and  the  circumstances  were,  similar  to 
those  in  Ae  pre^nt  ease,  and  Aer^  the  execution  was  set  aside  as  irregular, 
because  no  scire  facias  had  issued,  and  restitution  was  granted.  At  all 
events,  if  the  rule  cannot  be  made  absolute  in  its  present  form,  the  Court 
will  mould  it  so  as  to  afiford  the  party  the  proper  remedy. 
•  i  :wj  .  ^/  .  .  .  :^  />  ■'•»! 
Lord  Denman,  C.  J. — This  rule  may  be  moulded  into  one  directing  th^ 
leftMt*  ofth^'iilidh^  td* tekdi^  tlle"|io^ktdH  WhMh  f/^'hhs^  iit^gMlkAf  'bb\ 
tA\\Aeif.'  Hie teks'liet^'  enfbre^d  H' jiid^^t  t^  a' Wrft'ltif  ^ibssi^kfdri;  WHidt  has 
be<<li'iitH!^iiet'aMe;  'l^hAeif^t  i^  eberef^^''hbtif>'k''Wtilfit^;'^nd'ehift  ^fij^" 
cte*iot1)fe'hlldw*dW  retriiii'  thcjioisessioW  dbhiiried  iiila^tlh  '^  -  ''  '"   "V'    ' 

••►iilwftsciW,'  'Jf:^P^iWnit'^t'  A\  Jttsfeitt  to  tli*  t^oifitWri;  Vti^ii'^ikriatf 
retain  possession  which  he  has  obtahiM'Withbdt  thlsafulSfdHty'dfiAi^  Cbt^h  i   . 

'lii.;liJ': 'III    1-!    .i.       '     \'\\'^t,    .,]»((•   in,  v<l    /I'l  ».  ^ '"'  "^vn  \\\f.   \  m    -.i.i  !  •     . 

•  *»tu*iiioE,  JJ^Thfeca^  i^  <J\iiiJtf 'diflrifeAt'ffbra  thbsfe  Whfette  WitthtUoi'd' 

^iterrf»at"ti<*  ^rid'^f'tf  teii^:  '«<*e'th^t«^ '^a^^^^^*'^'^^.^*****'^' 

ptbde«A'<d<^th«'€ottrti;'d*l  tbit  ^dfcfess'lsiufed  in'igultoiy:  i'H^  cfiJmot  ftt^i'e: 
fto^YetlAi  ttfc  ^s^sidtr."    • -'  ''="^"''  •^'•■'^'•'"•'•'  -^'•-'•'  '••  ^"''  •;• "  "" 

'  "'  ''' Ihtfe  Asohte  *)t  itB«  l^W'of  fh^  fdidiitiff  ^  redtbrt  JiWs«6i{dh     ' 
of  the  lands  &c.  taken  possession  of  by  the  sheriff  under  a  vrit 
'»  iM-!  .,.  ^f  hob.fit.'pd^t.  set  aside  Art' ii4egulai^it5',  Withtfut 'cb^ts. ;     " 


I'll', I.  .1.11    ,'1    '^<ii;i  jf.j    jji'  "I    M5<.  I  I   "  #        .11  j,i  )t    ■  j...  .;.    'jji.'  - 
.       ?6)  3  r.  R.  292.  («)&rncs,noie8V178. 


■ ' •  •  I    ^' ;  . I •    r . •    '  J ^ .  . ,  .  1    '1      .  '      Hi     ' 
•.  -.1   ■'.I    '    ii!    ..     ,■  .•  i   ,-.  1       ....  I  ■    - 


•V 


654  TERM  SEFOirrS  m  tat  QUEEN'S  BENCH. 

QtMmVBMrft.    fjj^^  QuEEN  V.  Tlic  Leeds  and  Liverpool  Navigation 

Company. 

By  10  G.  3,c.  O^  ^^  appeal  by  the  defendants,  against  a  rate  for  the  relief  of  the  poor  of 

Com  a^*°*^  ^^  parish  of  Liverpool,  the  Michaelmas  sessions,  1834,  for  the  borough 

corporated  and  of  Liverpool,  Confirmed  the  rate,  subject  to  the  opinion  of  this  Court  upon  a 

tSr«J^,**toii.  ^^^'  ^\<\^\  after  setting  out  the  10  Geo,  3,  c.  cxiv.  (local) ;  23  Geo.  3,  c.  xlvH. 

and  dutirt  upon  (local),  (sect.  41  of  which  repealed  the  10  Geo,  3,  c.  cxiv.  and  29  Geo.  5, 

*4^irwali«i^^  c.  cv.  (bcal  and  personal)  ),  stated  that  the  Company  were  empowered  to 

acted,  that  the  make  a  cut  from  Hennis  Bridge  to  join  the  Duke  of  Bridgwater's  Canal  at 

and  dutia  shaU  at  ^^^S^i  ^^^  ^  powers  &c.y  exemptions  &c.y  matters  and  things  contained  in 

all  times  hereafter  the  former  acts  of  parliament  not  repealed,  were  extended  to  the  purposes  of 

thepaym^tof  ^  that  act.     Sect.  17  of  this  act  enacted,  '*  that  all  and  every  the  lands,  dwel- 

any  uxea,  ratea,  ling-houscs,  wharfs,  quays,  warehouses,  lockhouses,  and  other  houses  of  and 

impoaitions  what-  belonging  to  the  said  Company  of  Proprietors,  shall  be  rateable  and  charge- 

"taJ*''  "tb*"*^ "'  ^^  '^  ^^  maintenance  of  the  poor,  and  to  all  parochial  rates  and  taxes  in 

trary  notwith-  the  Several  parishes^  townships  or  places  where  they  are  respectively  situate, 

u«n**MSh  uiet  *^®  \^xA'^  according  to  the  quantity  and  quality,  and  the  dwelling-houses, 

rates  and  assess-  wharfs,  quays,  warehouscs,  lockhouses,  and  other  houses,  according  to  tbe 

wwdh  IbaU^be*"^  nature  and  respective  uses,  dimensions  and  descriptions  thereof,  and  shall  be 

used  for  the  pur-  charged  and  assessed  in  like  manner  as  lands  of  a  like  quality,  and  as  dwel- 

navigaUonVoiiid  Ung-houscs,  warehouscs,  lockhouses,  and  other  houses  of  a  like  and  similar 

hare  been  subject  size,  nature,  dimensions  or  descriptions  in  the  respective  parishes  &c.  wbere 

not  been  made.  ^^  ^^xti^  shall  be  situate,  are  or  shall  be  assessed  and  charged ;  and  that  as 

*\d  f  *'  i '  **^'*  ^^  ^^  rates,  duties  and  other  personal  property  of  the  said  Company  liable 

porating  the  river  to  be  rated  to  the  poor  and  other  parochial  taxes  in  such  parishes,  townships 

Son^*ihl!^d  ^'^  places,  as  also  the  tolls,  rates  and  duties  hereby  granted  to  the  devisees  of 

canal,  repealed  the  Said  Duko  of  Bridgwater,  shall  be  rated  and  assessed  in  like  manner  and 

clause  abSve*i«t  ^^  ^^  ^™®  proportion  as  other  personal  property  rateable  in  the  said  parishes 

forth^  and  substi-  &c.  respectively  shall  be  rated  and  assessed,  and  according  to  the  lenstli  of 

tutedthefol-  *r  v  o  -© 

loving ;  **  And  be  it  further  enacted  and  declared,  that  the  said  several  navigationi,  cuts,  cabals,  and 
every  part  thereof,  and  tbe  said  tolls,  rates  and  duties  to  be  taken  upon  the  same  or  any  part  tliereof, 
under  the  authority  of  this  or  cither  of  the  aforesaid  acts,  shall  at  all  times  be  exenptad  froa  the  ptyaent 
of  any  taxes,  rates,  assessments,  or  impositions  whatsoever,  otlier  than  and  except  such  taxes,  rates  and 
assessments  as  tlie  land  which  hath  been  or  shall  be  used  for  the  purpose  of  navigations,  cuts  or  canals 
were  or  would  have  been  subject  to  If  this  act  had  not  been  mads ;  and  that  such  OMVigpstions,  cuts  or 
canals  shall  not  be  subject  or  liable  to  tbe  payment  of  any  taxes,  rates  or  assessments  (save  and  except 
such  tsxes,  rates  and  assessments  as  have  been  and  now  are  usually  charged  and  assessed  themn),  any 
law  or  statute  to  the  contrsry  notwithstanding,  but  nothing  in  tiiis  clause  shall  exempt  any  quay,  ware- 
house or  other  house  from  the  payment  of  any  rates,  taxes  or  assessments.** 

The  59  G.  S,  c.  cv.,  which  passed  for  effecting  a  junction  between  t3ie  Leeds  and  Liverpool  and  anfttlier 
canal,  after  continuing  the  provisions  of  the  fanner  acts,  except  such  as  were  thereby  repealed  or  altered, 
contained  the  following  section:  And  be  it  furtlier  enacted,  that  all  and  every  the  lands,  dwelling-houses, 
wharfs,  quays,  warehouses,  lockhouses,  and  other  booses  of  and  belonging  to  the  said  Company  of  proprie- 
tors, shall  be  rateable  and  diargeable  to  tlie  maintenance  of  ttie  poor,  and  to  all  panDchial  rates  and  taxes 
in  the  several  parblies,  townships  or  places  where  they  are  respectively  situate,  tlie  lands  accordiog  to  the 
quantity  and  quality,  and  the  dweinng4ionses,  wtisifs,  quays,  warebouias,  locVfaousea,  and  other  housts, 
according  to  the  natore  and  respective  uses,  dimensions  and  descriptions  thereof,  and  shall  be  charged  and 
assessed  in  like  manner  as  lands  of  a  iUe  gualitp,  and  as  dwelling-bouses,  warehouses,  lockhouses,  and  other 
houses  of  like  and  similar  slxe,  nature,  dfaneosions  or  descriptions  in  the  respective  parishet,  tovnsbips  or 
places  where  the  same  shall  be  situate,  are  or  shall  be  assessed  and  chaiged." 

HMt  1*  that  land  occupied  by  tlie  canal,  basins,  and  towing  path  of  the  original  canal  was  rateable  ac- 
cording to  the  value  of  similar  a^jaeeot  property  in  the  parish  at  the  tinn  of  maklttg  the  rats. 

2.  That  a  basin  and  three  branches,  not  being  part  of  the  original  line  of  the  canal,  but  communicating 
with  it  in  tbe  same  parish,  were  rateable  on  their  amount  In  value  as  mere  land  at  the  time  of  rating,  with* 
out  regard  to  the  use  to  which  they  are  applied. 

3.  That  the  wharfs  occupied  by  the  Company  are  rateable  according  to  the  vslne  of  similar  property  in 
the  parish  at  the  time  of  rating. 

4.  That  in  these  acts  of  parliament  the  words  '*  land  latd  for  savigatioa  cuts  or  canals**  and  "  navi- 
gation cuts  or  canals**  mean  the  same  thing. 
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the  line  of  the  said  canals  and  Qavigations  in  f  uch  respective  parishes  &c.,  Qunn't  Bench, 
and  not  otherwise  or  in  any  other  manner.'*  It  was  also  stated  that  the  Leeds 
and  Liverpool  Canal  had  been  finishedi  and  a  communication  been  made  be- 
tween Leeds  and  Liverpool,  terminating  at  the  North  Lady's  Walk  in  Liver- 
pool. The  Company  have^  since  the  passing  of  the  10  Geo.  3,  c.  cxiv.'aiid 
also  of  the  59  Geo,  3,  c.  cv.,  purchased  different  pieces  of  land,  in  which 
they  have  cut  the  branches  and  basins  hereinafter  mentioned  under  the  general 
powers  contained  in  the  above  acts,  branching  out  at  several  points  from  the 
original  parliamentary  line,  towards  and  into  the  town  of  LiverpooL  Upon 
the  lands  so  purchased,  and  upon  the  sides  of  the  braxiches,  the  Company 
have  wharfs,  which  are  of  considerable  advantage  to  the  public  and  those 
trading  upon  the  canal,  and  to  the  Company ;  but  the  Company  do  not  ta&e 
any  additional  tolls  for  such  cuts,  other  than  wharfage  upon  the  wharfs  ad- 
joining such  cuts. 

The  Company  are  in  the  occupation,  within  the  parish  of  Liverpool,  of  a 
warehouse,  shed,  manager's  house,  cranes,  and  weighing  machines,  which, 
according  to  the  value  of  similar  adjacent  property,  are  of  the  annual  value 
of  524/.  As  to  the  value  of  the  above  property  there  is  no  dispute,  and  the 
said  rate  is  right  in  respect  thereof. 

The  Company  are  also  in  the  occupation,  within  the  parish  of  Liverpool,  of 
a  portion  of  their  canal,  basins,  and  towing-paths,  being  in  the  original  and 
parliamentary  line,  which  canal  &c.  contain  51,555  superficial  square  yards; 
and  the  land,  if  it  is  to  be  estimated  according  to  its  value  as  agricultural 
land,  at  the  time  of  the  passing  of  the  10  Geo,  3,  should  be  rated  at  30s.  an 
acre  only,  and  the  amount  at  which  the  Company  should  be  rated  on  this 
principle  would  amount  to  16/.  If  it  is  to  be  estimated  as  mere  land 
according  to  the  value  of  adjoining  land  at  the  present  time,  its  value  is 
1806/.  Si.  6</.  If  it  is  to  be  estimated  as  land  used  for  navigation,  on  a 
criterion  of  what  the  land  so  used  would  let  for,  supposing  the  party  taking 
it  to  form  his  calculation  from  the  amount  of  the  tolls  received  on  the  whole 
line  of  the  canal  (deducting  the  necessary  expenses),  and  applying  the  profits 
to  the  portion  of  the  canal  in  the  parish  of  Liverpool,  the  amount  to  which 
the  Company  would  be  rateable  is  698/.  ^.  9d.  If  it  is  to  be  estimated  as 
land  used  for  navigation,  upon  the  criterion  of  what  it  would  let  for  on  a 
calculation  formed  upon  the  amount  expended  in  rendering  the  land  within 
the  parish  fit  for  navigation,  as  it  now  exists,  the  land  is  of  the  annual  value 
of  3612/.  7s. 

Besides  the  said  property  in  the  original  parliamentary  main  line  of  the 
canal,  the  Company  are  in  the  occupation  of  the  branches  and  basins  so  cut 
by  them  in  the  land  bought  by  them  as  aforesaid,  which  consists  of  a  certain 
basin  and  three  branches,  with  wharfs  on  each  side,  in  the  parish  of  Liver- 
pool, to  the  eastward  of  the  said  canal^  but  communicating  with  it.  The 
first  of  the  three  branches  was  made  in  the  year  1801,  and  was  afterwards 
enlarged ;  the  second  was  made  in  the  year  ^816,  and  was  enlarged  in  1824 ; 
the  third  was  made  in  1828.  Upon  parts  of  the  first  and  second  branches 
the  Company  have  wharfs  in  their  own  occupation  for  the  use  of  the  traders 
on  the  canal ;  on  the  third  branch  the  Company  have  wharfs  which  are  in  the 
occupation  of  tenants  on  parol  demises  from  year  to  year.  The  tenants  have 
the  sole  privilege  of  navigating  the  said  third  branch,  but  the  land  of  the 
third  branch  is  not  demised  by  the  Company.  The  tenants  would  not  pay 
the  same^amount  of  rent|  unless  they  enjoyed  the  privilege  of  navigating  the 
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said  branch.  The  said  basins  and  branches,  if  they  are  to  be  estimated  ac- 
cording to  the  purposes  for  which  they  are  used,  are  of  the  annual  value  of 
2s.  6d.  per  square  yard ;  if  as  mere  land  U.  The  area  of  the  three  branches 
and  basin,  at  S«.  6d.  per  yard,  is  worth  1713/.  Us.  6d. ;  and  at  Is.,  685/.  9i. 

The  Company  are  also  in  the  occupation  of  three  wharfs,  which  are  as 
mere  land,  witliout  reference  to  the  use  thereof,  of  the  annual  value  of  U, 
per  square  yard,  according  to  the  value  of  the  adjacent  property,  (viz.  11,913 
yards  at  1#.,  equal  to  595/.  I3s.)  These  wharfs  and  packet  office  are  main- 
tained by  the  Company,  and  they  receive  a  profit  therefrom.  As  wharfs 
according  to  the  value  of  similar  property  in  Liverpool,  the  whar&  are  of 
the  annual  value  of  Is.  Zd.  per  yard,  or  694/.  18«.  6(/. 

Stock-in-trade,  profits,  and  other  personal  property,  are  not  rated  in  Liver- 
pool. The  rate  for  the  parish  of  Liverpool  is  laid  upon  the  principle  of 
taking  the  &ir  annual  value  of  the  property  to  be  let. 

The  questions  for  the  opinion  of  the  Court  are,  1.  Whether  under  the 
several  acts  of  parliament  the  land  of  the  original  line  is  to  be  rated  accord- 
ing to  its  value  in  1770  (10  Geo.  3),  or  according  to  its  value  at  the  time  of 
making  the  rate,  with  reference  to  the  value  of  the  adjoining  land,  or  accord- 
ing to  its  value  for  the  purposes  for  which  it  is  used ;  and  if  so,  according  to 
what  criterion  is  that  value  to  be  ascertained  1  2.  According  to  which  of  the 
above  principles  the  branches,  basins,  and  wharfs  are  to  be  rated? 

Cressmell  and  Crompion,  in  Trinity  Term,  argued  in  support  of  the  rate, 
and  cited  Ckebner  v.  Blackwater  Navigation  (a) ;  Rex  v.  Monmouihshire  Canal 
Cmnpany  (b) ;  Rex  v.  The  Earl  of  Portmore  (c)  ;  Rex  v.  New  River  Ccmpann  {d) ; 
Hex  V.  Kingswinford  {e). 

Sir  F,  Pollock^  Atcherley,  Serjt.,  Wightman  and  Henderson^  contra,  cited  Rex 
V.  Sculcoates  (/) ;  Rjex  v.  Calder  and  Hebbk  Navigation  Company  (g) ;  Rex  v. 
St.  Peter  the  Great ^  Worcester  (h) ;  Rex  v.  Leeds  and  Liverpool  Canal  Company  (t) ; 
Rex  V.  St.  Manfi  Leicester  (k) ;  Her  v.  Grand  Junction  Canal  Company  (I). 

Cur*  adv.  vuU. 


Lord  Denman,  C.  J.,  in  Hilary  Term,  1888,  delivered  the  judgment  of 
the  Court. — ^This  was  an  appeal  against  a  rate  for  the  relief  of  the  poor  of 
the  parish  of  Liverpool,  in  which  the  Company  were  rated  for  their  "  lands, 
canal  navigation,  warehouses^  sheds,  houses,  stables,  cranes,  weighing  ma- 
chines, branches,  basins,  cuts,  and  wharfs,"  in  the  sum  of  8400/.,  subject 
to  the  opinion  of  this  Court  upon  a  case  stated.  The  Court  of  Quarter 
Sessions  for  the  borough  of  Liverpool  confirmed  the  same.  From  that  case 
it  appears,  that  by  virtue  of  several  acts  of  parliament  (hereafter  to  be  more 
particularly  noticed)  the  said  Company  completed  a  canal  from  Liverpool  to 
Leeds,  which  is  called  the  <*  Original  and  Parliamentary  Line,"  and  have  also 
made  communications  between  that  and  other  navigations  ai  a  distance  from 
the  borough  of  Liverpool,  not  necessary  to  be  more  fully  described.  They 
have  also  made  and  are  in  the  occupation  of  certain  branches,  or  cuts  and 


(a)  2  B.  &  Ad.  14. 

<6)  3  A.  &  £.  619 ;  1  Har.  &  Wol.  464. 

(c)  1  B.&C.651. 

id)  1  M.  &  S.  503. 

(0  7B.  &C.236. 

</)  \2  East,  40. 


»■ 


)  1  B.  &  A.  263. 

0  6  B.  &  C.  473. 
(0  5  East,  325. 
ik)  6  M.  &  S.  400. 
\l)  1  B.  &  A,  289. 
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basins,  within  the  said  borough  of  Liverpool,  communicating  with  the  said 
principal  line,  and  also  quays,  wharfs,  and  various  other  property  connected 
with  the  same.     It  may  be  proper,  for  the  sake  of  clearing  the  way,  to 
observe,  that  as  to  the  sum  of  524L,  parcel  of  the  S400/.'  assessed  on  a  ware- 
house, manager's  house,  shed,  and  cranes,  the  rate  is  admitted  to  have  been 
properly  imposed,  being  estimated  according  to  the  annual  value  of  similar 
adjacent  property.     The  contested  points  we  shall  take  in  the  order  in  which 
they  occur  in  the  statement  of  the  case.     But  it  will  be  necessary  now  to 
advert  to  those  parts  of  the  different  acts  of  parliament  upon  which  the 
questions  depend,  and  these  will  be  found  to  be  the  clauses  exempting  **  the 
rates,  tolls  and  duties,"  from  the  payment  of  rates.     The  original  act  (10 
Geo,  3,  c.  cxiv.)  incorporating  the  said  Company,  and  empowering  them  to 
take  rates,  tolls  and  duties  upon  the  canal,  has  the  following  exempting  clause 
(sect.  49) :  "And  be  it  also  further  enacted  and  declared,  that  the  said  rates, 
tolls  and  duties,  shall  at  all  times  hereafter  be  exempted  from  payment  of  any 
taxes,  rates,  assessments,  or  impositions  whatsoever,  any  law  or  statute  to  the 
contrary  notwithstanding,  other  than  such  taxes,  rates  and  assessments,  as  the 
land  which  shall  be  used  for  the  purpose  of  the  said  navigation  would  have 
been 'Subject  to  if  this  act  had  not  been  made."     The  next  act  (23  Geo.  3, 
c.  xlvii.)  which  was  passed  for  one  of  the  purposes  before  alluded  to,  namely, 
for  incorporating  the  river  Douglas  navigation  with  the  said  canal,  and  for 
amending  the  first-mentioned  act,  repeals  the  exempting  clause  above  set  forth, 
and  substitutes  the  following :  **  And  be  it  further  enacted  and  declared,  that 
the  said  several  navigations,  cuts  or  canals,  and  every  part  thereof,  and  the  said 
tolls,  rates  and  duties  to  be  taken  upon  the  same,  or  any  part  thereof,  under 
the  authority  of  this  or  either  of  the  aforesaid  acts,  shall  at  all  times  be  ex- 
empted from  the  payment  of  any  taxes,  rates,  assessments,  or  impositions 
whatsoever,  other  than  and  except  such  taxes,  rates  and  assessments  as  the 
land  which  hath  been  or  shall  be  used  for  the  purpose  of  such  navigations, 
cuts  or  canals  were  or  would  have  been  subject  to  if  this  act  had  not  been 
made ;  and  that  such  navigations,  cuts  or  canals  shall  not  be  subject  or  liable 
to  the  payment  of  any  taxes,  rates  or  assessments  (save  and  except  such 
taxes,  rates  and  assessments  as  have  been  and  now  are  usually  charged  and 
assessed  thereon),  any  law  or  statute  to  the  contrary  notwithstanding,  but 
nothing  in  this  clause  shall  be  construed  to  exempt  any  quay,  wharf,  ware- 
house, or  other  house,  from  the  pajonent  of  any  rates,  taxes  or  assessments." 
The  59  Geo,  3,  c.  cv.,  which  was  passed  chiefly  for  effectuating  another  of 
the  purposes  before  alluded  to,  namely,  a  junction  between  the  Leeds  and 
Liverpool  and  the  late  Duke  of  Bridgwater's  canal,  after  continuing  the  pro- 
visions of  the  former  acts,  except  such  as  were  thereby  repealed  or  altered,  con- 
tains the  following  section :  **  And  be  it  further  enacted,  that  all  and  every 
the  lands,  dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses,  and  other 
houses  of  and  belonging  to  the  said  Company  of  Proprietors,  shall  be  rate- 
able and  chargeable  to  the  maintenance  of  the  poor,  and  to  all  parochial 
rates  and  taxes  in  the  several  parishes,  townships  or  places  where  they  are 
respectively  situate,  the  lands  according  to  the  quantity  and  quality,  and  the 
dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses,  and  other  houses 
according  to  the  nature  and  respective  uses,  dimensions  and  descriptions 
thereof,  and  shall  be  charged  and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  as  dwelling-houses,  warehouses,  lockhouses,  and  other  houses  of 
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Quien't  fimeJk.  ^^^^  ^'^^  siihiiar  rise,  nature,  dimensions  or  descriptions  in  the  lespeetife 
N^/^  parishes,  townships  or  phees  where  the  same  shall  he  sitoate,  are  or  shall  be 
Tlie  Qunir  assessed  and  charged."  The  first  question  arises  upon  the  portion  of  land 
LtiDs  and  ^^^  ^^  parish  of  Liverpool  occupied  by  the  canal,  basins,  and  towing 
LiTBRvooL  path,  of  whidi  the  extent  is  given  from  actual  admeasurement  in  square 
VvngA^on  yards.  If  it  had  not  been  for  one  observation  of  the  counsel  for  the  appel- 
^^^'^'  lants  (hereafter  to  be  notked),  it  might  have  been  doubtful  whether  it  wai 
meant  to  be  argued  that  this  land  so  employed  is  not  liable  to  be  rated  s/  aH 
But  be  that  as  it  may  we  think  the  language  of  the  exempting  clauses  places 
the  matter  beyond  a  doubt.  If  indeed  those  clauses  had  simply  exempted  the 
tolls  loithout  more  it  might  have  been  contended  with  great  reason,  that  as  land  is 
rateable  only  in  respect  of  the  profit  it  produces,  and  as  tolls  are  the  pro&tof 
land  used  as  a  canal,  the  subject-matter  for  the  rate  being  taken  away,  no  rate 
could  be  imposed,  even  though  the  land  itself  had  not  been  expressly  exempted. 
And  this  was  the  precise  ground  of  the  decision  of  the  Court  in  the  case 
of  RiX  V.  Colder  and  Hebbie  Navigaium  Company  {a).  But  here  the  tolb  are 
exempted,  while  the  land  used  for  the  navigation  is  left  subject  to  a  rate. 
And  if  in  a  case  so  plain,  authority  were  requisite,  it  would  not  be  wanting. 
from  the  construction  put  by  the  judges  upon  the  two  first-mentioned  acts  of 
parliament  in  a  case  concerning  this  very  canal,  reported  in  5  Ea$t^  92^* 
Lord  Eiknborongk  there  says,  **  the  meaning  of  the  clause  of  exemption  is, 
that  the  land  or  space  occupied  by  the  canal  should  be  liable  to  be  taxed  as 
it  was  before ;  that  is,  as  the  land  was  before ;"  and  Mr.  Justice  Lamrtaa 
.  observes,  that  "  the  meaning  of  the  clause  of  exemptions  clearly  is,  that  the 
land,  qud  land,  shall  not  be  exempted,  but  that  the  tolls  shidl.*'  We  have, 
therefore,  no  doubt  whatever  that  the  land  must  be  rated  somehow,  and  that 
the  only  question  is  how.  And  upon  this  point  several  diiTerent  modes  of 
valuation  are  suggested,  as  to  which,  it  might  be  sufficient  to  say  which,  is 
our  opinion,  ought  to  be  adopted.  We  will  observe,  however,  that  the  calcu- 
lation of  value,  **  as  agricultural  land,"  seems  to  be  wholly  unauthorised  b? 
any  thing  to  be  found  in  any  of  the  acts  of  parliament.  We  reject  also  iH 
calculations  founded  upon  a  supposition  that  the  land  is  applied  for  the  par- 
poses  of  a  canal ;  because  as  there  must  be  some  value  to  make  it  rateable 
at  all,  ito  value  upon  that  supposition  must  be  the  profits  of  a  canal,  or,  ia 
other  words,  the  tolls,  which,  as  we  have  seen,  are  expressly  exempted,  except 
in  the  event  of  a  rate  being  imposed  on  personal  property.  The  only  re- 
maining criterion  su^^sted,  is  to  take  its  value  *'  according  to  the  value  of 
similar  adjacent  property  in  the  parish  of  Liverpool."  And  we  think  this  is 
the  true  principle,  and  that  by  reference  to  and  comparison  with  what  is  iro' 
mediately  adjoining,  a  reasonable  estimate  of  the  actual  value  of  the  land  may 
be  obtained.  Ami,  moreover,  (as  has  been  before  observed)  this  mode  of  va- 
luation actually  has  been  adopted  in  that  part  of  the  rate  which  is  admitted. 
But  is  this  to  be  the  value,  at  the  time  of  passing  the  acts,  of  making  the 
canal,  or  of  making  the  rate  ?  Our  recent  decision  in  the  case  of  Tke  Kwg 
V.  Monmouthshire  Cattal  Company  (6),  answers  the  question,  and  nothing  but  the 
pressure  of  the  most  cogent  reasons,  or  the  most  unambiguous  language  of  the 
acts  of  parliament,  could  incline  us  to  impose  so  unreasonable  and  impr8^ 
ticable  a  duty  upon  parish  ofiicers  as  to  find  the  value  of  property  sixty  or 

(a)  1  B.  &  A.  263.  (6)  3  A.  &  £.  619 ;  1  Uar.  &  WoL  464. 


MICHAELMAS  TERM.  1837. 


659 


TbaQusni 

9. 

Lbsdi  and 

LlVVRPOOL 

Navigatioa 
Company. 


ieventy  years  ago.  It  has  not  escaped  us,  that  in  the  statement  of  this  easa  Q«Mii*f  Bmuh. 
it  is  said  that  the  value  ef  agricultural  land  in  the  neighbourhood  in  question, 
at  the  time  of  passing  the  10  Geo.  S,  was  90$,  an  acre.  How  this  conclusion 
was  arrived  at  we  know  not,  but  that  it  roust  have  been  in  a  great  degree  pre- 
carious conjecture,  there  is  every  reason  to  believe.  The  question,  however, 
for  our  decision  is,  what  is  the  proper  construction  to  be  put  upon  the  acts  of 
parliament  as  to  this  point ;  and  if  that  had  depended  upon  the  first  act,  (10 
Geo  3,  c.  cxiv.)  it  seems  impossible  to  raise  a  doubt.  The  exempting  clause 
in  that  act,  it  will  have  been  observed,  is  in  these  words,  that  the  rates,  tolls 
and  duties  shall  be  exempted  from  the  payment  of  all  rates,  &c.  other  than 
such  rates,  &c.  as  the  land  used  for  the  purposes  of  the  navigation  would  have 
been  subject  to  if  that  act  had  not  been  made.  Then  to  what  would  the  land 
have  been  subject  ?  Assuredly  not  to  the  rate  which  at  that  time  might  chance 
to  be  imposed,  but  to  any  rate  which  from  time  to  time  might  be  imposed, 
from  a  change  of  circumstances  and  of  value.  The  28  Geo,  3,  c.  xlvii.  does  in- 
deed repeal  the  above  provision,  but  the  exempting  clause  (section  31)  has 
the  same  precise  words  as  those  just  quoted,  with  this  addition,  **  and  that 
such  navigations,  cuts  or  canals,  shall  not  be  subject  to  the  payment  of  any 
taxes,  rates  or  assessments,  (save  and  except  such  as  have  been  and  now  are 
usoally  charged  and  assessed  thereon,")  now  we  are  not  prepared  to  say  that 
these  words  fix  and  define  the  rate  to  which  the  land  is  for  ever  to  be  sub- 
ject, in  the  manner  contended  for  by  the  counsel  for  the  appellants.  The 
question  recurs,  to  what  rate  had  the  land  been  and  then  was  uiuaOy  charged  ? 
Certainly  not  to  a  rate  according  to  any  fixed  and  never-varying  standard, 
but  to  a  rate  variable  according  to  circumstances  in  the  manner  before  al- 
luded to,  and  which  it  is  unnecessary  to  repeat.  But  we  are  not  driven  to 
arrive  at  a  conclusion  upon  this  state  of  the  question :  it  is  important  to  attend 
to  the  provisions  of  the  last  act  upon  the  subject,  the  59  Geo.  3,  c.  cv.  That 
in  itt  title  is  declared  to  be  an  act  for  the  purpose  of  "  amending  the  several 
Acts  relating  to  the  said  Leeds  and  Liverpool  Canal,"  and  incorporates  the 
provisions  of  former  acts,  "  except  such  as  are  repealed  or  altered  by  it." 
If  then,  according  to  the  argument,  the  true  construction  of  the  23  Geo.  3, 
c.  xlvii.  be  that  the  land  should  continue  thereafter  to  be  assessed  in  the  same 
sum  as  in  the  then  existing  rate,  it  is  certain  that  this  provision  has  been  re* 
pealed  or  altered  by  the  59  Geo.  3,  c.  cv.  Upon  the  language  of  this  (the 
last)  act  it  is  impossible  to  raise  a  doubt,  as  we  have  before  said,  we  think  it 
to  be  upon  the  language  of  the  first.  By  the  17th  section,  '*  the  lands, 
houses,  wharfs,  quays,  and  other  property  of  the  Company  shall  be  rateable 
in  the  several  parishes  &c.  where  they  are  respectively  situate ;  the  lands 
aecording  to  the  quantity  and  quality,  and  the  houses,  wharfs,  quays  and 
other  property  according  to  the  nature  and  respective  uses,  dimensions  and 
descriptions  thereof,  and  shall  be  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  as  houses  &c.  of  a  like  size,  nature,  dimension  or  description  in 
the  respective  parishes  or  places  where  the  same  shall  be  situate,  are  or  shall 
be  assessed  or  charged."  Now  this  we  consider  to  be  conclusive.  And, 
even  supposing  the  last  cited  section  not  to  have  *'  repealed  or  altered"  the 
provisions  of  23  Geo.  3,  c.  xlvii.  yet  it  is  an  undoubted  and  acknowledged  rule 
of  construction,  that  statutes  in  pari  materid  are  to  be  taken  together ;  and 
even  in  this  view,  a  strong  inference  arises  that  the  successive  rates  and  not 
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QMten^tBmeK  >ny  particular  rate  were  in  the  contemplation  of  the  legislature.  It  may  also 
v^/^  be  observed,  before  we  quit  this  part  of  the  subject,  that  the  comparatife 
The  Qvnw  method  of  valuation,  in  favour  of  which  we  have  already  pronounced  an  opi- 
nion, is  here  expressly  recognised  and  adopted.  We  think,  therefore,  that 
the  assessment  upon  the  appellants,  in  respect  of  this  part  of  the  property,  is 
rightly  taken  at  the  amount  of  £1806 :  Ss,  6</.  the  value  of  the  land  occupied 
by  the  Company  in  canal,  basins  and  a  towing-path,  according  to  the  general 
value  of  the  land  immediately  adjoining  them. 

The  next  question  arises  upon  the  basin  and  three  branches,  of  which  the 
appellantt  are  the  occupiers,  the  same  not  being  part  of  the  original  line  or 
trunk  of  the  canal,  but  communicating  therewith  in  the  parish  of  Liverpool. 
To  these  branches,  it  is  stated  that  there  are  adjacent  quays  and  wharfs  on 
eadi  side  bekniging  to  the  Company.  And,  in  the  first  place,  we  think  that 
these  branches  must  be  considered  as  part  of  the  whole  navigation.  Indeed 
we  are  not  aware  that  the  contrary  was  contended ;  but  it  was  said  that  this 
portion  of  the  navigation  having  been  once  rated  in  the  shape  of  land,  is  again 
virtuaUy  rated  in  the  increased  value  which  it  confers  upon  the  adjacent 
wharfs  and  quays,  which  are  assessed  accordingly.  That  these  wharfs  and 
quays  are  increased  in  value,  and  will  let  for  more  to  tenants,  or  will  be  more 
profitable  to  the  Company  if  retained  in  their  owu  occupation,  cannot  be  dis- 
puted. The  case  indeed  states  it,  but  the  thing  is  obvious — situation  is  of 
course  a  material  ingredient  in  the  aggregate  value  of  this  property.  That 
the  use  of  these  branches  and  basin  also  directly  contributes  to  increase  the 
value  is,  as  we  have  already  observed,  beyond  dispute ;  but  we  are  unable  to 
assign  any  precise  or  practical  result  to  this  fact,  or  to  arrive  at  the  codcIu- 
sion  attempted  to  be  deduced  from  it,  that  the  rate,  therefore,  cannot  be 
sustained.  That  this  part  of  the  navigation  is  rateable  as  land,  we  have 
already  seen,  and  the  wharfs  and  quays  are  equally  so  by  express  enactment. 
The  amount,  therefore,  alone  is  in  question,  and  when  in  this  case  various 
concurrent  causes  contribute  to  the  general  prosperity,  and  by  consequence 
to  the  value  of  property  in  the  place,  we  think  it  impossible  for  human  inge- 
nuity to  reduce  to  a  calculation,  in  sums  certain,  how  much  should  be  set 
down  to  one  cause  and  how  much  to  another.  They  are  inseparable,  and 
cannot  be  analysed.  The  value  of  the  property  must  be  taken  as  it  is,  from 
whatever  causes  arising.  Suppose,  in  the  present  instance,  the  tolls  had  not 
been  exempted,  and  that  they  had  been  rated,  as  they  certainly  might,  in  the 
shape  of  profits,  by  connecting  them  with  some  real  property  of  the  Company 
situate  in  the  parish,  and  it  coiUd  have  been  clearly  shown  that  a  great  ad- 
vance in  the  value  of  all  property  had  taken  place  by  reason  of  this  '*  navi- 
gation ;"  would  it  have  been  any  answer  to  such  a  rate  as  we  have  supposed, 
that  the  canal  Company  had  been  already  assessed  by  reason  of  the  general 
increase  of  the  rates  throughout  Liverpool  from  the  cause  above  mentioned^ 
It  is  observable  also,  that  in  that  part  of  the  rate  which  is  admitted  to  be  cor- 
rect, a  value  is  set  upon  property  so  immediately  and  intimately  connected  with 
the  navigation,  that  the  value  without  it  must,  we  presume,  be  reduced  com- 
paratively to  nothing.  We  must  here  remark  that  this  precise  argument  and 
the  difficulty,  whatever  it  may  be,  were  pressed  upon  us  in  the  very  same 
shape  in  the  case  of  Rex  v.  Monmouthshire  Canal  Company ^  and  that  they 
then  received  from  the  different  members  of  the  Court  substantially  the  same 
answer  as  has  now  been  given. 
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We  think  it  right  to  add,  that  having  had  occasion  necessarily  to  reconsider  QiMcn's  Benek* 
the  ground  of  our  decision  in  that  case,  we  see  no  reason  to  doubt  its  pro- 
priety, or  to  depart  from  it.  Upon  the  three  branches  and  basins,  therefore, 
we  think  the  assessment  ought  to  be  in  the  sum  (mentioned  in  the  case)  of 
£685  :  9s,  being  their  amount  in  value  as  mere  land  at  the  time  of  rating, 
without  regard  to  the  use  to  which  they  are  applied. 

Our  former  observations  have  anticipated  all  that  is  needful  to  say  upon 
the  subject  of  the  wharfs  or  quajs,  the  last  species  of  property  described  in 
the  case.  We  have  already  said  that  they  are  expressly  made  rateable,  and 
that  in  our  opinion  the  comparative  method  of  valuation  is  the  true  one ;  that 
is,  "  according  to  the  value  of  similar  property  in  Liverpool,"  in  the  language 
of  the  case;  or  (in  the  words  of  the  17th  section  of  the  59  Geo.  3,  c,  cv.) 
"  the  lands,  dwelling- houses,  wharfs,  quays,  warehouses,  lockhouses  and 
other  houses  of  the  Company  shall  be  rateable ;  the  lands  according  to  quan- 
tity and  quality,  and  the  dwelling-houses,  wharfs,  quays,  warehouses,  lock- 
houses  and  other  houses,  according  to  the  nature  and  respective  uses,  di- 
mensions and  descriptions  thereof,  and  shall  be  charged  and  assessed  in 
like  manner  as  lands  of  a  like  quality,  and  as  dwelling-houses,  warehouses, 
lockhouses  and  other  houses  of  a  like  size  and  nature,  dimension  or  descrip* 
tion,  in  the  respective  parishes,  townships  or  places  where  the  same  shall  be 
situate,  are  or  shall  be  assessed  or  charged."  The  words  **  wharfs  and 
quays"  are  omitted  in  the  last  member  of  the  sentence,  but  they  are  expressly 
made  rateable  in  the  former  part ;  and  it  is  impossible  to  suppose  that  a  dif- 
ferent method  of  valuation  was  intended  for  them  from  that  which  is  so 
minutely  prescribed  for  the  other  property.  Indeed,  if  no  method  of  rating 
them  were  prescribed  by  the  act,  the  value  of  similar  property  in  Liverpool 
would  furnish  the  best  criterion  of  theirs  on  this  principle. 

In  respect  of  these  wharfs  and  quays,  therefore,  there  must  be  an  addition 
to  the  assessment  of  £694  :  18tf.  6d. 

It  remains  briefly  to  notice  an  observation  of  the  counsel  for  the  appellants 
before  alluded  to,  which  was  intended  to  go  the  length  of  shewing  that  the 
space  occupied  by  the  navigation  and  all  its  parts  should  be  exempt  from 
assessment  altogether.  It  was  said  that  the  word  <'  land"  in  these  acts  of 
parliament  could  not  mean  land  covered  with  water ;  for  that,  wherever  that 
was  designated,  the  words  '*  navigation,  canals,  cuts,"  &c.  are  used. 

As  to  which  it  is  to  be  observed,  first,  that  it  was  not  shown  to  what  other 
property  of  the  Company  the  word  *'  land"  (accompanied  with  and  distin- 
guished from  every  other  description  of  their  property)  was  applicable,  ex- 
cept to  land  used  for  their  navigation.  Next,  this  interpretation  is  directly 
opposed  to  that  of  the  learned  judges,  whose  language  we  have  already  quoted 
from  the  report  in  5  East,  S25.  But,  lastly,  there  is  no  such  contradiction 
between  "  land"  and  "  navigation,  cuts  and  canals,"  as  was  assumed,  but 
directly  the  reverse.  In  section  31,  of  the  2S  Geo.  3,  upon  which  we  have 
before  commented,  the  tolls  are  declared  to  be  exempt  from  any  rates,  "  ex- 
cept such  as  the  land  which  hath  or  shall  be  used  for  the  purpose  of  such 
navigation,  cuts  or  canals,  were  or  would  have  been  subject  to  if  this  act  had 
not  been  made,  and  that  such  navigation,  cuts  or  canals  shall  not  be  liable  to 
the  payment  of  any  rates  except  such  as  have  been  and  now  are  usually 
charged  thereon.     Except,  therefore,  the  *'  land  used  for  navigation,  cuts  or 


e62  TERM  REPORTS  in  jthv  QUEEN*S  BENCH. 

QkttmU  Tffft,  candfl,"  and  the  words  **  navigatioii,  eats,  or  canals,"  mean  the  ttme  thing, 

VtfN^^  the  latter  part  of  the  sentence  has  no  meaning  at  all. 
The  Qima         The  result,  therefore,  is,  that  in  oar  opinion  the  Company  is  liable  to  the 

LuTO  Mid  extent  of  the  assessment,  and  that  the  order  of  sesuons,  confirming  the  rate, 

irfviBPoot  should  be  confirmed. 
^C^^^l  Order  of  Sessions  confirmed. 

Alston,  Clerk,  v.  Atlat. 

bea/!rf  r"bi^  JJRROR  upon  a  judgment  of  the  Court  of  K.  B.,  m  an  action  of  debt  under 
ttDdrr  the  TAioe  2  &  d  Edw.  €,  c.  13,  by  the  plaintiff  in  error,  as  rector  of  Cowsby  in  the 

2i^i,*h^fbi!^*''  coonty  of  York,  against  the  defendant,  for  the  treble  value  of  tithes  not  let 
inttitatf d  «mi  io.  out  by  the  defendant.  Plea  (before  the  new  rules),  nil  debet.  At  the  trial 
benefice  t^  before  Parke^  B.,  at  the  Yorkshire  Spring  Assizes,  IStfo,  a  verdict  was  fooid 
nire  of  toeU.  the  for  the  pUiotiff,  subject  to  the  opinion  of  the  Court  on  a  special  case»  which 
tiou  aocni«i^rre.  afterwards,  by  consent  of  the  Court,  was  turned  into  a  special  verdict,  the 
bj  to  the  pMron,   fi^j^g  ^f  ^hjch  were  that 

■Dd  It  not  ttSlgD' 

able  by  law  to  In  1 81 6,  the  plaintiff  was  instituted  and  inducted  to  the  rectory  of  Cowsby, 

l^^^t^  A  benefice  under  the  value  of  8/.  in  the  king's  books,  and  duly  read  and  sub- 
hftviog  been  de-     flcribed  the  articles. 


Sei^kh^iD^i^  1^^^-  The  phiintiff,  on  the  presentation  of  his  brother,  was  rostituted  and 
presented,  re-  inductcd  to  the  rcctory  of  Odell,  in  the  county  of  Bedford,  a  benefice  abore 
c^mbent,  ai>d  iT  ^  valoe  of  8^  in  the  king's  books,  and  distant  100  miles  from  Cowsby,  and 
iet»»y  entiUed  to  duty  Msd  sud  subscnbcd  the  articles. 

Upon  i'nnitii.  18dl-  Juaimum  AUton,  the  brother  of  the  plaintiff,  owner  of  the  manor  and 
tion  to  the  second  patron  of  the  rectory  of  Cowsby,  sold  and  conveyed  the  manor  and  advowaoo 
void  MM cis         to  George  Liojfd. 

frtja^bot  notio       ISS2.  George  Lloyd,  considering  the  rectory  of  Cowsby  had  become  void- 
withoat  sentence  able  in  cousequence  of  the  acceptance  by  the  plaintiff  of  the  rectory  of  OdeU, 
ma^:^t^^  presented  the  Rev.  George  fVray  to  such  rectory,  in  pursuance  whereof  he 
dinary,  or  at  reast  was  inatitutcd  and  inducted  and  read  and  subscribed  the  articles. 
«ntiu«tkeb,tbe      jggg^  rpj^^  defendant,  a  farmer  in  Cowsby,  who  up  to  Michaelmas,  1832, 

The  right  to  the  had  regularly  paid  his  tithes  to  the  plaintiff  as  rector,  liad  ceased  to  pay  them, 
baJt^J'b^^  r**  (^^^y  being  claimed  by  the  Rev.  George  Wray^)  and  did  not  after  due  notice 
2i*ri*h*°*'th"  ^^  ^hem  out  in  kind.  The  common  errors  were  assigned.  Joinder  in  error, 
patl^n'dbsl^nexed  ^^  c^s®  ^^  srgucd  llth  May,  1837,  before  rtad^/,C.  J.,  Parke^  B.,  Botair 
from  the  adirow.    ^^^  J    Bolland,  B.,  Gwwiw,  B.,  and  Co//«aii,  J.  (a) 

•on,  the  vant  of      '       '      »  »       »  ,7'       »  »       \  / 

knowledge  of  the 

^^^"^        ^'ijpWwaii,  for  the  pWntiflF  in  error. 

alter  the  qnality 

to  mIki^*rJiiror      Tomlhuw,  cotUrd,  was  stopped  by  the  Court  before  the  conclusion  of  his 

re-annex  it  to  tJie    argument. 

WightmoHf  in  reply. 

TiNDAL,   C.  J.,   in  Trinity  vacation,  after   stating   the  pleadings  snd 
special  verdict,   thus  delivered  the  judgment  of  the  Court  :-*It  is  to  be 

(a)  See  the  report  of  the  arguments  and      where  the  special  ferdict  is  tct  oat  ftt  \n^ 
Judgmenu  io  K.  B.  2  Har.  &  Wol.  16(j, 
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observed,  that  this  special  verdict  does  not  find  that  the  plaintiff  was  pre-  Qtugji'f  fitncJk. 
sented  to  the  living  of  Cowsby  by  his  brother  Justinian ;  nor  that  he  was  v^v^^/ 
fnresented  to  that  of  Odell  by  the  same  brother ;  nor  that  the  patron  had  ALntiir 
knowledge  of  the  institution  or  induction  of  the  plaintiff  to  the  second  living  hxhh% 
at  the  time  he  conveyed  the  advowson  to  Mr.  Lhtfd,  The  questions  (here- 
fore  which  arise  on  this  record  are  two ;  first,  whether,  after  an  incumbent 
of  a  benefice  under  value  has  accepted,  and  been  instituted  and  inducted  to 
another  benefice  with  cure  of  souls,  the  right  of  presentation  which  accrues 
thereby  to  the  patron  be  assignable  by  law  to  another  ?  and,  secondly,  whe- 
ther the  want  of  knowledge  on  the  part  of  the  patron,  of  the  fact  of  cession 
at  the  time  of  such  transfer,  causes  any  difference  ?  That  the  adootuon  itself 
was  assignable  there  is  no  doubt ;  but  if  the  right  of  presentation  was  not 
under  these  circumstances  assignable,  then  it  follows  that  Mr.  lAoyd  had  no 
right  to  present  his  clerk,  and  that  the  plaintiff  in  error,  not  having  been  de- 
prived, and  no  new  clerk  having  been  presented,  is  still  &e  incumbent,  and 
still  legally  entitled  tjo  the  tithes;  St  RoU.  Abr.SQ\^^\.^\  Watum'tCom' 
plete  Incumbent,  8 ;  Comyn*s  Digest,  Esglise,  (N  5) ;  and  the  concluding 
part  of  the  judgment  in  Halton  v.  Cove  (a).  And  upon  a  carefnl  considera* 
tion  of  the  authorities,  we  are  compelled  to  come  to  the  CMiclusion  that  the 
jadgment  of  the  Court  of  King's  Bench  is  erroneous.  There  is  no  question 
but  that  if  a  benefice  be  actually  void  by  the  death  of  an  idciirobent,  by  fan 
resignation  or  by  cession  under  21  Hen,  8,  c.  IS,  or  by  deprivation  (Cro. 
Eliz.  811,)  the  right  to  present  upon  that  avoidance  is  not  capable  of  being 
transferred,  either  alone  or  with  the  entire  advowson ;  it  is  a  personal  right, 
or  interest  severed  from  the  advowson,  and  vested  in  the  person  of  him  who 
was  patron  at  the  time— a  chose  in  action  which  is  not  assignable,  and  which 
is  designated  in  the  books  by  a  great  variety  of  namea>  all  indicating  ita 
personal  and  unalienable  quality.  (See  those  collected  in  Mirekotue  v. 
Bennell  {b).) 

The  question  then  is,  whether  the  right  to  present,  caused  by  the  cession 
in  this  case,  was  a  chattel  disannexed  from  the  advowson,  and  vested  in  the 
person  of  Mr.  JitsHman  Alston  before  the  transfer  to  Mr.  Lloyd  or  not?  If 
it  was,  it  could  not  be  assigned. 

There  is  no  doubt  but  that  this  right  of  presentation  accrued  by  tihe  canon 
law,  namely,  by  the  fourth  Council  of  Lateran ;  but  it  is  equally  clear  that 
this  canon  has  been  recognized  in  this  country,  and  has  become  a  part  of  the 
common  law  of  the  land.  HoUaniTt  case  (c),  Digby's  case(<Q,  Evasu  v.  At- 
cough  {e).  The  point  to  be  decided  is,  what  is  the  nature  of  the  right  given 
by  that  canon  to  the  patron  ?  Is  it  an  immediate  right  of  presentation  in  the 
then  patron,  when  he  chooses  to  exercke  it,  without  doing  any  thing  pre- 
viously to  avoid  the  interest  of  the  then  incumbent,  or  is  it  only  a  right  to 
avoid  that  interest  by  some  act  and  then  to  present-— or  to  avoid  it  by  the  act 
of  presentation  only  per  «e,  such  interest  of  the  incumbent  being  valid,  and 
the  church  full  as  to  the  patron  in  the  meantime  ?  If  the  former  be  the  true 
answer,  then  we  conceive  such  right  is  like  every  other  vested  and  complete 
right  of  presentation— a  personal  thing,  and  incapable  of  transfer.    If  the 

(a)  1  B.  &  Ad.  559.  {d)  4  Rep.  78  b. 

(6)  9  Bing.  490—618.  {e)  Latch.  243. 

(e>  4  Rep.  75  a. 
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Qmmi'i  BMdk.  latter^  then  it  is  probable  that  the  right  would  pass  with  the  advowson  to  tbe 
^^^^^        new  patron. 

^^"  Now  although  the  books  use  some  variety  of  expression  on  this  subject,  in 

▲tlav.  ^^^  oases,  the  benefice  being  said  to  be  *<  void,"  in  others  *'  void  as  to  die 
patron  for  his  benefit" — ^in  some  *'  to  be  void  at  his  election"— and  in  others, 
but  of  a  comparatively  recent  date,  **  to  be  voidable*' — yet  in  none  is  it  md- 
mated  that  die  patron  has  not  an  immediate  right  to  present  as  to  a  Toid 
church,  tnthoui  doing  any  further  act  in  order  to  make  such  presentation 
valid.  And  the  substance  of  the  authorities  is,  that  he  has  a  complete  right 
to  present  upon  the  cession,  by  institution  to  the  second  benefice,  but  does 
not  lose  his  right  by  lapse  till  sentence  of  deprivation  and  notice  by  the 
bishop,  from  which  time  the  six  months  begin  to  run. 

It  may  be  advisable  to  make  a  shdrt  review  of  these  authorities.  The 
fourth  Council  of  Lateran  is  to  this  effect —"  Quicunque  receperit  aliquod 
beneficium  curam  habens  animarum  annexam,  si  prius  tale  beneficiura  habebst 
to  %it  ipto  jure  pnvatu$;  et  si  forte  illud  retinere  contenderit,  etiam  alio 
spolietur.  It  quoque  ad  quern  prioris  spectat  donatio^  iUud  post  recepimem 
aUeriut  Ubere  conferat  cut  meriio  viderii  ctmferenditnu**  (a) 

The  fair  construction  of  the  words  of  this  canon  is,  that  npon  acceptsnce 
of  the  second  benefice,  the  clerk  should  be  deprived  of  the  first  by  the  ke 
itself,  "jure  ipso"  without  any  actual  sentence  of  deprivation,  and  ihe  patnm 
may  then  freely  present  a  clerk  without  any  other  act  to  be  done,  as  on  a  de- 
privation. The  constitution  itself  (it  will  be  seen  afterwards)  operates  in 
the  nature  of  a  general  sentence  of  deprivation.  And  that  this  is  the  true 
construction  of  the  canon  is  confirmed  by  many  authorities.  One  of  the  earliest 
cases  on  this  subject  is  HoUand'B  case  (6),  in  which  the  Court  held  "  the  be- 
nefice to  be  void,  not  by  the  common  law,  but  by  the  constitution  of  the  Pope, 
of  which  avoidance  the  patron  might  take  notice,  if  he  would,  mid  ftiight  pre- 
teni,  ifkiwouidt  without  any  deprivation  ;  but  because  the  avoidance  accrued 
by  the  ecclesiastical  law,  no  lapse  incurred  without  notice,  as  upon  depriva- 
tion or  resignation,  and  yet  the  patron  might  present  and  take  upon  him  no- 
tice, if  he  would ;  so  that  for  tbe  benefit  of  the  patron  the  church  i$  wdd,  bat 
not  for  his  disadvantage." 

In  the  report  of  the  same  case  in  Moore,  54S,  the  first  benefice  is  said  **  to 
be  void  by  the  common  law,  without  sentence  declaratory,  at  the  eiectm  of 
the  patron;"  which  really  means  the  same  thing,  and  is  so  explained  by  the 
context,  that  he  may,  if  he  will,  present  without  notice.  There  is  no  inttma^ 
tion  in  this  or  any  other  case  that  any  act  of  the  patron  is  necessary  to  avoid 
the  benefice  before  presentation. 

In  tlie  report  in  Cro.  Eliz.  601,  the  first  benefice  is  said  to  be  '*  void**  by 
order  of  the  common  law. 

In  Digbtfs  case  (c),  Popham,  C.  J.,  and  the  whole  Court  state  that,  "al- 
though by  the  institution  to  the  second  benefice,  the  first  is  void  by  the  eccle- 
siastical law  without  any  deprivation  or  sentence  declaratory ;  yet  no  lapae 
shall  incur  uniess  notice  be  given  to  the  patron,  no  more  than  if  the  church 
became  void  by  resignation  or  deprivation,  and  yet  the  patron  may  take  no- 
tice, if  he  will,  and  present  according  to  the  said  constitution." 

In  Rex  V.  Archbishop  of  Canterbury  {d)  the  diurch  is  said  to  be  **  void,  bat 

(a)  Gibs.  Cod.  904,  n.  (c)  4  Rep.  79  a. 

(*)  4  Rep.  75  a.  {d)  HeUcy,  125. 
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not  80  that  the  lapse  incurred."  So  in  FUzherbert's  N.  B.  M,  L,  the  first  Omtu'tBrndi. 
benefice  is  said  to  be  "  void.**  In  Edes  v.  Bishop  of  Oxford  {a)  it  is  also  said  Wv^/ 
to  be  "  void."  In  Winshcombe  v.  BUhop  of  Winchester  (h)  it  is  said  "  a  thing  Almow 
may  be  void  or  not  void,  at  the  election  of  him  whom  it  concerns^  as  in  HU*  Atlat. 
land^^  case  (c).  The  patron  of  the  church  may  take  it  as  void»  and  present 
presently,  or  may  leave  it  as  full  till  sentence  of  deprivation."  It  is  remark- 
able that  there  the  church  is  not  said  to  be  full..  In  the  case  in  Sir  fViliiam 
Jones* a  Rep.  334,  (reported  also  in  Cro.  Car.  554^)  Rex  v.  Priest,  the  law  is  laid 
down  to  die  like  effect  as  in  Hollmda  and  Digb^*s  eases,  and  a  .very  clear 
explanation  given  of  the  Council  of  Lateran.  It  is  said  to  have  been  *'  held 
first  by  the  greater  part  of  the  justices,  that  before  the  statute  of  21  Jien,  8, 
the  first  church  was  void,  and  the  patron  could  present  if  he  would,  without 
sentence  declaratory  by  the  said  constitution  of  Lateran  ;  for  the  words  are 
"  ipso  jure  sit  privatum,"  and  do  not  mention  any  sentence  of  deprivation. 
By  the  same  canon  a  church  shall  be  void  without  sentence  if  one.be  con- 
secrated bishop.  So,  for  the  same  reason,  by  the  same,  words,  the  first 
benefice  shall  be  void  by  the  taking  of  the  second  benefice.  If  a  pi^ty 
resigns,  or  be  deprived  by  a  particular  sentence  for  criroe^  the^  church  shall 
be  void ;  and  a  muUo  fortiori^  the  constitution  (which  is  a  general  sentence 
of  deprivation,  as  is  said  in  10  Edw.  3,  ^,)  will  make  an  avoidance;  but^  true 
it  is,  in  the  said  case  the  patron  is  not  bound  to  take  notice  of  it  being  an 
ecclesiastical  constitution.  So  upon  a  particular  deprivation  or  resignation, 
notice  ought  to  be  given  to  the  patron,  otherwise  no  lapse  \  yet  there  is  an 
avoidance.*'  And  it  was  agreed  on  the  other  part,  according  to  the  said 
cases,  that  the  patron  can  present,  if  he  wiU,  without  notice  or  sentence,  de* 
claratory;  and  that  could  not  be,  unless  the  church  was  void. before  the 
presentation,  for  the  form  of  presentation  is  "  ad  ecdesiam  jam  vacantem," 
which  presupposes  vacancy  before  the  presentation. 

In  Le  Boy  v.  L'Encsque  de  Londres  and  Baldock  (d),  it  was  resolved  by  all 
the  four  judges,  that  where  the  first  living  was  under  value,  the  acceptance 
of  a  second  was  an  avoidance  by  the  common  law  ipso  jwre^  without  any 
deprivation,  so  that  the  patron  could  present,  if  he  wished,  without  any  sen- 
tence of  deprivation ;  and  the  church  being  once  void  as  to  the  patron  to 
present,  a  dispensation  by  the  archbishop  afterwards  came  toa  late,  and 
could  not  restore  the  clerk  to  his  benefice."  And  Jane9  says,  "  it  seemed  to 
him  clearly,  that  by  the  institution  and  induction  to  the  second  benefiice,  the 
first  being  under  value,  the  first  benefice  was  void  as  well  as  if  it  was  above 
value ;  but  the  difference  in  the  last  case  is,  that  the  patron  must  take  notice 
at  his  peril,  for  it  is  void  by  the  act  of  parliament ;  and  the  words  are,  *.'  it 
shall  be  void  as  if  the  incumbent  were  dead ;"  and  if  he  does  not  present 
within  six  months,  the  living  will  lapse.  But  in  the  first  case  there  was  no 
lapse,  and  the  patron  might  present."  And  he  also  gave  his  opinion  '*  that 
if  the  bishop  gave  notice  to  the  patron  of  the  taking  of  the  second  benefice, 
if  he  does  not  present  within  six  months  there  would  be  a  lapse  as  upon  de- 
privation or  resignation ;  and  if  the  benefice  was  not  void,  but  there  ought 
to  be  a  deprivation,  then  the  presentment  and  institution  upon  that  would  be 
a  void  institution,  which  is  not  so,  for  the  first  institution  and  incumbency  is 
made  void  by  taking  the  second  benefice*'*    And  the  case  oiLeak  v«  Bishop 

(a)Vaagbaii,18.       (fr>  Hobart,  165.        (c)  4  Rep.  75  a.        (d)  Sir  Win.  Joaes,  404. 
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Qumn't  BtH^.  rfCcicentry  and  another  (a)  has  a  Tery  important  bearing  upon  the  qnestioD 
v^v'^        now  under  discussion ;  for  it  is  a  direct  authority  that  where  the  hisbop, 
AuTov        after  deprivation,  but  without  giving  notice  of  such  deprivation,  collated,  and 
Atlat.        ^^^  patron  afterwards  grants  tlie  advowson  in  fee,  and  the  clerk  collated  by 
the  bishop  dies,  the  grantee  of  the  advowson  cannot  bring  ^oretiNpfirfi^;  and 
the  reason  given  is,  **  that  when  the  original  patron  had  right  to  present  upos 
the  deprivation  as  in  his  turn,  although  the  collation  by  the  bishop,  without 
notice,  was  not  good,  nor  ousted  him,  but  that  he  always  might  have  pre- 
sented and  ousted  the  incumbent  by  his  bringing  of  a^vore  impedit;  yet  it 
ts  but  a  thing  in  action,  and  when  he  hath  granted  the  advowson  over,  the 
grantee  cannot  have  diis  thing  in  action." 

It  is  only  in  more  modem  times,  we  believe,  that  the  benefice  is  said  to  be 
**  voidable.'*  In  GUftont  Codex,  906,  in  a  note,  it  is  said  to  be  "  voidable;** 
but  that  word  is  used  as  an  explanation  of  the  former  part  of  the  note.  In 
the  very  modem  cases  of  Bet  ham  v.  Gregg  {b),  Apperley  v.  Bithop  ofHert- 
ford(c),  the  word  *'  voidable,**  is  coupled  with  the  words  "  perhaps  actually 
void."  We  do  not,  however,  understand  that,  by  the  use  of  this  word  **  void- 
able," it  is  intended  that  any  previous  step  is  necessary  before  the  patroo 
presents,  for  there  is  no  authority  whatever  for  such  a  position.  It  means 
merely,  that  if  the  patron  does  not  elect  to  present,  the  incumbent  may  hold 
the  living ;  it  does  not  mean  that  the  living  is  full  as  against  the  patron  in  the 
meantime. 

It  cannot  well  be  that  the  living  is  full  as  relates  to  the  patron,  and  tbat 
the  presentation  itself  determines  the  interest  of  the  clerk;  because  it  is  dear 
that  the  presentation  must  be  when  the  church  is  already  void,  and  proceeds 
upon  that  assumption.  An  authority  for  this  position  has  been  before  cited; 
and  Lord  Coke  in  1  Roll.  Rep.  213,  citing  StmUe's  case,  17  Edw.  8,  59,  dis- 
tinctly says  the  church  ought  to  be  void  before  he  can  present ;  for  if  the 
church  be  voidable  no  presentation  can  be  made.  Rod  y,  BMop  of  L»- 
coin  {d)  is  anodier  authority  that  the  right  to  present  implies  that  the  church 
is  then  void. 

The  result  of  these  authorities  is,  that  upon  institution  to  the  second  liriog 
the  first  is  void  oi  to  the  patron,  but  not  so  as  to  incur  a  lapse  without  sen- 
tence of  deprivation  and  notice  by  the  ordinary,  or  at  least  until  notice  by 
the  ordinary;  and  if  void  as  to  him,  he  cannot  deal  with  the  ftllen  right  of 
presentation  at  all ;  it  is  a  personal  inalienable  right. 

The  second  question,  whether  the  want  of  a  notice  midces  any  diflerence, 
is  readily  disposed  of.  If  the  right  to  a  fallen  presentation  be  a  personal  right 
disannexed  ftom  the  advowson,  it  is  clear  that  want  of  knowledge  of  the 
vacancy  by  the  patron  cannot  alter  the  quality  of  that  right ;  it  cannot  make 
a  personal  thing  real;  it  wiH  not  re-annex  it  to  the  advowson,  any  more  than 
want  of  notice  of  rent  being  in  arrear — (which  bears  the  closest  anali^  to 
the  subject-matter  under  consideration)-*- would  enable  the  vendor  of  a  re- 
version to  transfer  the  rent  in  arrear  with  the  reversion.  The  only  point  of 
view  in  which  it  could  be  important,  is  with  reference  to  the  rights  of  the 
grantee  of  the  advowson,  as  against  the  grantor,  arising  out  of  their  contract 

For  these  reasons  we  all  are  of  opinion  that  the  judgment  of  the  Court  of 

King's  Bench  should  be  reversed. 

Judgment  reversed. 

(•)  Cro.  Elii.  811.  (6)  10  Biag.  352.  (e)  9  Biog.  681.       (d)  HattoD,  06. 
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SowELL  V.  Champiov,  R.  T,  Tresidder  and  White.  ''^^'^ 

^RESPASS  for  breaking  and  entering  the  plaintijQT's  dwelling-houae  and     An  attorney 

seizing  his  goods  therein.    Plea,  by  Champixm^  that  within  the  manor  of  JJJ^^JIJJJJo^^*' 
Penryn  Forryn,  in  Cornwall,  there  now  is,  and  from  time  &C  hath  been,  a  theh«nd«orui 
certain  Court  of  Record  holden  before  the  steward  of  the  said  Court,  for  the  aS^ey^k^iIJ* 
trying  &c«  arisipg  within  the  said  manor,  to  be  commenced  by  plaint  in  the  ^i»t  the  officer 
teid  Court  to  be  levied ;  that  one  Riihtrt  Tresidder  levied  a  plaint  in  the  inTp^^cDuT"^ 
said  Court  against  the  said  Richard  Sotoell  (the  now  plaintiff)  for  causes  of  p'"**'  «<terwutb 
action  arising  within  the  jurisdiction,  and  such  proceedings  were  thereupon  of  the  officer's 
had  in  that  Court  that  R.  Tresidder^  by  the  judgment  of  that  Court,  recovered  J^ri^fictioM* 

•  11  *  f»        t»    M  •    tt      T  *      t  o  «i  not  therelore 

in  such  plea  against  Suwelly  £11 :  18«.  8a.  for  his  damages  &c.,  as  by  the  re-  liable  for  the  act 
cord  &c. ;  that  R.  Tresidder,  for  obtaining  satisfaction  of  the  same,  sued  out  JlJl^e  o^roeT, 
of  the  said  Court,  according  to  the  custom  thereof,  a  precept  directed  to  the  t  the  une  the 
bailiff  of  the  manor,  and  the  defendant,  Chamjfion^  and  two  others,  com-  ^f^,^]^^, 
manding  them,  and  every  and  either  of  them,  that  of  the  goods  and  chattels  ^b^^  that  uie 
of  the  said  R.  Sawell  within  the  said  manor,  they  or  one  of  them  should  cause  tJiej!irUdicaon. 
to  be  levied  the  damages  aforesaid,  which  the  said  R,  Tresidder  had  reco-     s*^*  that  if 
vered,  and  which  precept,  before  the  delivery  thereof  to  Champion,  was  duly  hb  MqaiMoence 
indorsed  to  levy  the  whole,  with  incidental  charges,  &c. ;  that  the  precept  '°  ^^  ^'IS^^^i 
was  delivered  to  Champion,  who  was  the  bailiff  of  the  manor  and  an  officer  of  make  him  a  joint 
the  said  Court,  to  be  executed  j  by  virtue  of  which  precept  he  so  being  &c.,  ^.'^^Tile'a   Uca- 
as  such  bailiff,  afterwards  &c.  peaceably  entered  into   the   said  dwelling-  tiootoajudgein 
house  &c.,  the  outer  door  being  open,  and  the  said  dweUing-house  being  thai  ^^^^l^ 
situate  in  the  said  manor,  and  within  the  jurisdiction  of  the  said  Court,  in  order  ^^dict  for  one  or 
to  seise  &c.,  and  did  then  and  there  seize  &:c.,  and  the  said  goods,  the  same  d^JL^H^ 
then  and  there  being  in  the  said  dwelling-house^  and  within  the  said  manor  ^mpasa,  u  stiicuy 
and  jurisdiction,  for  the  purpose  of  levying  &c.,  and  in  so  doing  did  neces-  and  that  riiacre-' 
sarily  &c.,  as  it  was  lawful  &c,;  and  that  JSoatU  afterwards,  and  before  the  }ij^**njj  J^JJf "' 
monies  were  levied,  paid  Champion,  so  being  such  bailiff,  the  said  damages,  bj  the  fact  that  at 
whereupon  he  gave  up  the  goods  to  Sawell,  who  accepted  the  same.    Verifi-  Sinti?i**ca8e*no 
cation.    Pleas  by  N.  T.  Tresidder  and  White;  1st,  not  guilty;  2d,  similar  to  evidence  appear* 
that  pleaded  by  Champion,  but  adding  to  the  statement  of  his  entry  as  bailiff,  b^^hrp^S^iiT* 
that  N,  T,  Tresidder  and  White  entered  as  his  servants  and  by  his  command,  ^*<*  whether  anj 
and  stating  the  goods  to  have  been  given  up  by  Champion  and  by  them,  as  before*the*vhoie 
his  servants  and  by  his  command,  and  with  the  consent  and  licence  of  Sawell*  «^<i«n««  ^  the 

•J.     .^       .  *  cause  closes. 

VenncatlOn.  S.  where  the 

Replication,  that  the  dwelling-house  in  which  &c,  was  not  situate  within  S^'b^n  JJ^ 
the  manor  and  jurisdiction  of  the  Court ;  and  joinder.  under  Uwfui  pro- 

At  the  trial  before  CoUridge,  J.,  at  the  Cornwall  Summer  assizes,  1835,  S^j;^"*^"" 
the  plaintiff  proved  the  entry  and  seisure  of  his  goods  at  his  house  in  cated  upon  htm, 
Penryn,  by  the  defendant  Champion,  bailiff  of  the  Court  of  the  manor  of  "noney'u^"" 
Penryn  Forryn,  under  a  writ  in  the  common  form,  issued  out  of  that  Court,  |^*«  |^  foods,  he 
indorsed,  <*  take  the  goods  within  the  manor  of  Penryn  Forryn,"  and  also  cover,  in  an  action 
with  the  names  of  the  other  defendants,  who  were  attomies  living  at  Falmouth.  **'  ^mpass,  da- 

magSB  to  the  fall 

At  the  time  of  die  levy  Champion  said  he  was  employed  by  the  other  de-  amoontofthe 

money  pnld»  and 
tfa«  nMa«br«  (^  damages  Is  aol  llmiM^  by  thtlfejtfy  actoallj  sustained. 
'  SVWMre  the  dama«es  ale  under  80f.  the  Court  will  not  grant  a  atw  tttal  on  the  groid  that  the  verdict 
it  i^aiMt  tvideaec^  akhoug h  the  deciiioa  is  one  affectihs  Uw  inhabitonls  of  a  large  district 
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Qusen't  Bgneh*  fendanU.     It  was  also  proved,  that  previous  to  the  levy  the  defendant  Trc 

v^s/*^        nddtr  had  spoken  to  his  brother,  the  plaintiff  in  the  inferior  Court,  concerning 

SowBLz.       the  execution,  and  had  informed  the  plaintiff  in  this  action  that  the  levy 

Champioii      ^<'uld  not  take  place  on  a  particular  day.     There  was  nothing  to  show  whe- 

•nd  others,      ther  or  not  the  plaintiff  had  any  house  other  than  that  in  which  the  levy  was 

made.     The  plaintiff  also  offered  evidence  to  show  that  his  house  was  not 

within  the  jurisdiction. 

At  the  close  of  the  plaintiff's  case,  the  defendants,  Tresidder  and  IVkiie, 
contended  that  they  were  entitled  to  a  verdict  in  their  favour,  on  the  ground 
that  there  was  no  evidence  to  show  that  they  had  authorized  or  interfered 
with  the  levy.  The  learned  judge,  however,  declined  to  direct  the  jury  to 
find  a  verdict  for  them.  The  defendants  then  put  in  the  judgment  in  the 
inferior  Court,  and  gave  evidence  to  show  that  the  plaintiff's  house  was 
within  the  jurisdiction. 

The  learned  judge  lefl  it  to  the  jury  to  say  whether  the  house  in  question 
was  within  the  jurisdiction,  and  if  not,  whether  Tresidder  and  White  had  directed 
the  levy  to  be  made  at  that  house ;  and  directed  them,  if  they  found  for  the 
plaintiff,  to  assess  the  damages  at  ^18  :  11#.  Sd,  the  amount  paid  by  the  plain- 
tiff to  release  the  goods.  Verdict  for  the  plaintiff,  damages  £\8  :  11«.  Sd. 
His  lordship  then  gave  leave  to  the  defendants,  Trtnddtr  and  Whitt^  to  move 
to  enter  a  verdict  for  themselves,  if  the  Court  should  be  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  as  against  them. 

Crawder^  the  next  term,  moved  accordingly,  and  also  for  a  new  trial  for 
Champion,  on  the  ground  of  a  misdirection  as  to  the  amount  of  damages, 
which  he  contended  ought  only  to  be  estimated  by  the  injury  done  to  the 
plaintiff  by  the  seizure  in  an  improper  place,  he  being  clearly  liable  to  pay 
the  amount  of  the  judgment  recovered,  in  the  inferior  Court,  and  also  on 
the  ground  that  the  verdict  was  against  evidence ;  and  though  the  damages 
were  assessed  below  ^20,  yet  he  submitted  that  the  decision  being  one  which 
affected  a  large  district,  the  Court  would  not,  in  such  case,  adhere  to  the  rule 
restricting  them  from  entertaining  such  an  application. 

Per  Curiam  (a), — On  the  first  point  there  must  be  a  rule  nisi.  Upon  the 
other  two  points  there  will  be  no  rule.  The  money  having  been  obtained  by 
means  of  process  of  law  improperly  executed,  cannot  be  retained  (b).  The 
amount  of  damages  therefore  was  not  improperly  estimated.  As  to  the  last 
ground,  we  cannot  depart  from  a  general  rule,  because  of  the  inconvenience 
which  may  result  from  its  application  to  the  circumstances  of  a  particular  case. 

Rule  nisi  to  enter  a  verdict  for  Tresidder  and  WhiU. 
Rule  refused  for  a  new  trial  for  Champion, 

Erie  and  Butt,  in  Hilary  term,  (January  ftl,)  shewed  cause.  Barker  v. 
Braham  (c).  Bates  v.  PilUng  (c/),  Bryant  v.  Clutton  (e),  decide  that  an  attorney 
is  liable  in  trespass  for  a  seizure  made  imder  process  irregularly  issued.    In 

(a)  Lord  Dtnman,  C.  J.,  Pattuan,  WO-  (d)  6  B.  &  C.  38. 

Uomj  and  Colmidge,  Js.  («)  1  M.  &  W.  408;  and  MS  also  Cp^ 

(6)  See  Doe  d.  Suvem  v.  Lifrd,  anU,  652.  dringUm  v.  Llayd,  1  W.  W.  &  H.  368. 
(e)  3  Will.  368. 


MICHAELMAS  TERM,  1837.  669 

the  present. case  it  is  true  that  the  process  was  regularly  issued,  but  it  was  Qiimm's  Bmidi. 

executed  without  the  jurisdiction.     It  was  necessary  therefore  to  show  that  v^/^i/ 

the  defendants  recognized  or  interfered  with  the  execution  of  it.     As  to  that  Sowbli. 

there  certainly  was  evidence  to  go  to  the  jury.     The  act  of  Ckmnffion  is  also  Cvamfiok 

adopted  by  the  special  pleas  of  the  defendants.  sad  othen. 

Crowder  and  Barstaw,  contr^.  The  process  is  admitted  to  have  been  re- 
gular, and  the  instructions  given  by  the  defendants  to  Champion  were  to  do  a 
lawful  act,  they  are  not  therefore  liable  if  he  has  done  one  which  was  un- 
lawful, Stokes  V.  fVkUe  (a).  The  statements  of  Champion  are  not  admissible 
without  assuming  the  point  contested,  that  he  acted  with  cognizance  of  the 
defendants.  The  indorsement  of  their  names  on  the  writ  is  merely  in  pur- 
suance of  the  practice  required  in  the  superior  Courts. 

Cur.  ado,  tmii* 

Lord  Denmak,  C.  J.  in  the  same  term,  (January  81,)  delivered  the  judg- 
ment of  the  Court. — ^This  case  turns  upon  the  question  whether  the  de- 
fendant Champion^  being  the  bailiff  for  executing  process  within  an  inferior 
jurisdiction,  was  directed  by  the  other  two  defendants,  being  the  attomies 
who  sued  out  the  process,  to  make  a  levy  in  the  plaintifTs  house,  which  was 
proved  to  be  out  of  the  jurisdiction.  The  rule  was  granted  on  a  doubt  whether 
there  was  any  evidence  of  such  specific  direction.  The  two  defendants  pleaded 
not  guilty;  and  secondly,  a  justification  under  the  judgment,  and  fi.  fa., 
averring  the  plaintiff's  house  to  be  within  the  jurisdiction.  The  plaintiff 
coqtented  himself  at  first  with  proving  the  goods  seized,  and  that  they  were 
taken  by  the  defendant  Champion  under  a  precept  handed  to  him  by  the  de- 
fendanU  Tresidder  and  fFhite.  At  the  close  of  this  case,  the  counsel  for 
TrcMder  and  White  applied  to  the  learned  judge  to  direct  their  acquittal, 
which,  we  think,  he  properly  refused.  The  ground  for  the  application  was 
the  alleged  absence  of  any  evidence  against  them  to  make  them  co-trespas- 
sers ;  but  this  ground,  if  true  in  fact,  would  by  itself  have  been  wholly  insuf- 
ficient to  warrant  it.  The  application  to  a  judge  in  the  course  of  a  cause  to 
direct  a  verdict  for  one  or  more  of  seversl  defendants  in  trespass,  is  strictly 
to  his  discretion ;  and  tliat  discretion  is  to  be  regulated  not  merely  by  the  fact 
that  at  the  close  of  the  plaintiff^s  case  no  evidence  appears  to  affect  them,  but 
by  the  probabilities  whether  any  such  will  arise  before  the  whole  evidence  in 
the  cause  closes.  There  is  so  palpable  a  failure  of  justice  when  the  evidence 
for  the  defence  discloses  a  case  against  a  defendant  already  prematurely  ac- 
quitted, that  such  acquittal  ought  never  to  take  place  but  where  there  is  the 
strongest  reason  to  believe  that  such  a  consequence  cannot  follow. 

In  the  present  case  we  think  that  if  in  truth  there  had  been  nothing  for  the 
jury  to  consider  as  against  these  two  defendants,  the  judge  would  have  exer- 
cised a  sound  discretion  in  refusing  to  direct  their  acquittal  when  the  appli- 
cation was  made ;  but  we  are  of  opinion,  that  until  the  judgment  was  put  in, 
and  they  appeared  to  be  acting  as  attomies  in  the  execution  of  a  judgment, 
they  could  be  considered  only  as  directing  a  seizure  of  the  plaintiff's  goods 
without  any  authority;  and  although  the  direction  was  in  terms  to  seize 
within  one  jurisdiction,  and  the  seizure  was  in  fact  made  in  another,  yet  it 

(a)  1  C.  M.  &  R.  223. 
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Qa^m'i  BmA  ^""^  ^P^  ^^  the  jury*  as  agaimt  wrongwdoers*  to  oouMder  upon  tlie  eridenoe 
WvW        whether  they  did  not  direct  the  seiswre  to  he  made  in  that  pfaice  in  which 
SowBix       they  certainly  knew  that  it  would  uke  place.     The  defendants  then  at- 
Gbajrvow      tempted  to  estahlssh  their  justification,  but  failed;  they  proved,  however,  t 
•ad  oihsn.     judgment  against  the  plaintiff,  and  an  execution  regular  in  all  respects,  except 
that  the  plaintilTs  house  was  not  within  the  jurisdiction.     In  the  course  of 
this  evidence,  however,  it  clearly  appeared  that  the  two  attomies  had  soerely 
handed  the  precept  to  the  bailiff  to  be  executed ,  and  it  was  now  contended, 
that  they  were  not  liable  to  an  action  of  trespass  if  he  acted  beyond  the 
bounds  of  his  franchise,  which  it  was  his  duty  to  know,  and  not  theirs.    The 
plaintiff,  not  disputing  this  general  proposition,  contended  that  the  attomies 
had  in  effect  taken  upon  themselves  to  order  the  bailiff  to  enter  the  plaintiff's 
house.    The  circumstances  relied  upon  to  prove  this  proposition  were,  that 
all  these  persons  living  near  together  and  being  acquainted,  and  the  plaintiff 
having  notoriously  no  other  house  than  this,  and  no  goods  but  what  were  in 
this,  the  bailiff  must  have  understood  the  attomies,  when  he  received  the 
precept  from  them,  to  intend  that  he  should  make  the  seizure  in  that  identical 
house ;  and  further,  that  one  of  the  attornies  sent  a  message  to  the  plaintiff 
to  inform  him  that  Champion  was  about  to  be  absent  a  short  time,  and  would 
not  levy  on  that  day.    The  special  pleas,  pleaded  by  all  the  defendants,  were 
also  strongly  urged,  as  showing  that  they  all  avowed  and  justified  the  fact  of 
levying  at  the  pUintiff 's  house ;  Tredtkkr  and  fFiHe  thus  adc^»ting  the  set 
of  Champimf  as  indeed  they  might  fearlessly  do,  if  they  believed  their  own 
plea,  that  the  house  was  within  the  jurisdiction.     Upon  consideration  these 
grounds  appear  to  us  all  insufficient.     1st.  The  attorney  who  places  a  writ 
for  execution  in  the  hands  of  an  officer  does  a  lawful  act,  though  he  may  be 
fully  persuaded  that  the  officer  will  be  likely  to  execute  it  in  some  particular 
place,  which  may  turn  out,  upon  inquiry,  to  be  out  of  his  jurisdiction.    Tlie 
attorney's  opinion  upon  such  a  point  is  imraateriali  unless  he  induces  the 
officer  to  act  upon  it;  he  is  not  bound  to  form  any  ;  the  officer  must,  at  his 
peril,  act  where  he  has  the  power.     We  think  that  the  circumstances  of  the 
case  go  no  further  than  to  show  that  when  the  attorney  gave  the  precept  he 
thought  it  would  be  executed  at  the  plaintiff^s  house,  without  directing  or 
authorising  it.    2dly.  If  it  could  be  pressed  even  to  the  extent  of  implying 
that  the  attorney  knew  the  bailiff  intended  to  do  so,  we  cannot  say  that  is 
any  evidence  of  his  giving  such  authority.    The  bailiff  may  have  told  him  his 
intention,  and  the  attorney  may  have  either  thought  him  right,  or  not  thought 
about  the  matter.    That  the  bailiff's  intention  originated  with  some  act  or 
word  of  the  attorney,  is  not  at  all  evidenced  by  the  knowledge  now  supposed. 
If  indeed  the  bailiff  had  communicated  his  intention  with  respect  to  a  house 
that  the  attorney  knew  to  be  out  of  the  jurisdiction,  his  acquiescence  in  an 
act  which  he  must  have  known  to  be  illegal,  might  possibly  have  made  him 
a  joint  trespasser.     But  every  thing  here  makes  it  impossible  to  doubt  the 
attorney's  band  ^de  belief  that  the  house  was  within  the  jurisdiction.    3dly. 
Furthermore,  the  plaintiff  argues  the  co-operation  of  all  the  defendanU  in  the 
unkiwful  entry  of  the  plaintiff's  house,  from  the  special  pleas.    He  contends, 
that  if  the  attorney  gave  no  special  direction  to  the  bailiff  he  would  bare 
rested  on  the  general  issue,  and  not  have  defended  himself  by  asserting  the 
lawfulness  of  the  act  as  done  within  the  jurisdiction.     The  introduction  of  a 
special  plea  on  the  record,  however,  can  furnish  no  evidence  in  answer  to  the 
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general  issue.  A  defendant,  by  adduemg  evidence  on  a  seecnd  plea,  may 
strengthen  against  himself  a  case  already  made  on  die  first,  hat  he  makes  no 
such  case  by  the  mere  averments  or  admissions  in  such  plea.  Upon  the 
whole,  therefore,  we  think,  that  at  the  close  of  the  case,  as  the  two  defendants, 
Tresidder  and  fVkiic^  would  have  been  entitled,  if  sued  without  Champion^  to 
a  nonsuit,  they  were  entitled  to  a  positive  direction  from  the  judge  to  the 
jury  that  they  ought  to  find  a  verdict  in  their  fkvour,  and  that  he  was  mis* 
taken  in  leaving  it  at  all  as  an  open  question  for  their  consideration.  It 
follows  that  as  these  defendants  are  to  have  the  same  benefit  now,  as  if  the 
judge  had  given  that  strong  direction,  and  a  verdict  had  passed  in  their 
favour,  a  verdict  of  not  guilty  ought  now  to  be  entered  for  them. 


SOWSLI. 
CVAItPMIf 

tndoifatnk 


Rule  absolute. 


The  Queen  v.  The  Councillors  of  the  Borough  of  Derby. 

JM^HITEHURST,  in  Michaelmas  term,  18S6,  had  obtained  a  rule  nisi 
for  a  mandamus  to  the  councillors  of  the  borough  of  Derby,  or  any 
two  of  them,  to  administer  to  John  Flewker  the  declaration  required  by  5  &  6 
Wiil.  4,  c.  76,  s.  liO,  to  be  taken  by  persons  elected  to  the  office  of  coun- 
cillor of  a  borough,  upon  the  following  state  of  facts : 

The  borough  was  divided,  under  the  Municipal  Act,  into  six  wards ;  to 
each  ward  was  allotted  six  councillors;  two  of  those  wards  are  intituled 
Castk»  Ward  and  Becket  Ward. 

26th  December,  18d5,  the  first  election  under  the  Municipal  Act,  six 
persons  were  duly  elected,  and  subscribed  the  declaration  as  councillors  for 
Castle  Ward.  Of  these,  Harcoood  and  Joknmm  were  the  two  who  had  the 
lowest  number  of  votes. 

51st  December,  1835,  two  of  the  other  four  councillors  for  Castle  Ward 
were  elected  aldermen ;  and 

9th  January,  1^96,  TunnkUffe  and  Lame  were  elected  to  fill  up  the  vacancies 
thereby  created  among  the  councillors  for  Castle  Ward,  by  a  number  of  votes 
lower  than  that  by  which  Harwood  and  Johnum  had  been  elected. 

1st  November,  1836,  Tunmcl^e  and  Looe  ceased  to  act  as  councillors  fi>r 
Castle  Ward,  and  Twmid^t  the  same  day  became  a  candidate  for  the  office 
of  coonciUor  for  Becket  Ward.  Among  the  candidates,  one  Gadsby  had  the 
highest  number  of  votes,  Tunnkhfft  stood  next,  and  Flewker  third  on  the  poll. 
Gadiby  and  Tunnidiffe  were  declared  duly  elected,  and  were  admitted  coun- 
cillors. Flewker  tendered  himself  at  the  Guildhall,  and  also  at  the  first 
meeting  of  the  council,  to  make  the  declaration  as  councillor  for  Becket 
Ward,  but  was  rejected. 

The  rule  nisi  had  been  obtained  on  the  ground,  Ist,  that  Tnnnkliffe  and 
Lowe  had  been  elected  to  supply  an  extraordinary  vacancy  in  Castle  Ward, 
and  therefore,  under  sect.  47,  they  ought  to  have  continued  in  office  as  long 
as  the  two  councillors  whose  places  they  supplied  would  have  continued,  and 
therefore  that  on  1st  November,  1836,  not  they,  but  Harwood  and  Johnson^ 
ought  to  have  gone  out  of  office ;  2dly,  that  assuming  Tunnkliffe  to  be  in- 
eligible for  Becket  Ward,  that  fact  was  notorious  to  the  burgesses  (as  to 


Nov.  22. 
A  pw^  having  m 
najoritj  of  votes 
for  tht  office  of 
councillor  of  a 
borough,  and 
having  bctn  d«- 
clarrd  elected  ac- 
cording to  the 
form  prescribed 
by  8.  35  of  the 
Municipal  Act, 
and  having  also 
been  admitted, 
the  office  is  full 
im/m€tt  and  the 
remedy  to  try 
wheUier  it  be  fall 


The  party  next 
on  the  poll  having 
obtained  a  rule 
nisi/«r  «  mm- 
dmmmi  to  two  of 
the  oouncillois, 
to  administer  the 
declaration  to 
him,  on  the 
ground  that  the 
party  declared  to 
be  elected  was 
ineligible,  the 
Court  therefore 
discharged  the 
rale  with  costs. 
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Queen's  Bemek.  which,  on  shewing  cause,  there  was  conflicting  affidavits),  and  therefore  die 
^^v^^        votes  for  him  were  thrown  away,  and  FUwker  was  elected. 
TbeQuBBv 

The  CoaodUon  ^^^  -'•  CampbeU^  A.  G.,  in  Trinity  term,  (June  9,)  shewed  cause,  and  coo- 
of  the  tended,  Ist,  that  s.  47  was  not  intended  to  apply  to  elections  necessary  to 
DsBBY.  complete  the  corporation,  and  therefore  that  under  ss.  30  and  31,  Tmnklffft 
and  Lome  were  properly  returned ;  2dly,  that,  if  Tanniciife  was  ineligible, 
the  votes  were  not  thrown  away,  but  there  was  still  a  vacancy.  He  also 
contended  that,  at  all  events,  the  office  being  full  de  facio,  the  Court  would 
not  grant  a  mandamus,  and  cited  Rex  v.  The  Mayor  of  Oxford  {a). 

Wkitekursif  contri^  as  to  the  2d  point,  cited  Rex  v.  Hawkms  (6),  Rex  r. 
Bliseett  (c).  He  also  contended,  that  the  administering  the  declaration  being 
merely  a  ministerial  act,  the  consequence  of  which  would  be  only  to  put  the 
applicant  in  a  situation  to  try  his  right,  a  mandamus  might  well  go  ;  and  he 
cited  Carpenter's  case  (d),  Rex  v.  Archdeaam  of  Middlesex  (e). 

Cur,  adv.  vuU, 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. — ^This  was 
a  rule  nisi  for  a  mandamus  to  two  of  the  councillors  of  the  borough  of  Derby, 
to  administer  to  Mr.  Fiewker,  claiming  to  have  been  elected  a  councillor  of 
that  borough,  the  declaration  prescribed  by  the  50th  section  of  5  &  6  WUL  4, 
c.  76.  The  case  appeared  to  involve  several  questions  certainly  of  con- 
siderable difficulty  in  the  construction  of  that  act  of  parliament,  with  respect 
to  the  time  and  manner  of  supplying  extraordinary  vacancies  in  the  office  of 
councillor ;  but  it  is  not  necessary  to  come  to  any  decision  upon  those  ques- 
tions, inasmuch  as  the  Court  is  of  opinion,  that  whatever  view  be  taken  of 
them,  this  rule  cannot  be  made  absolute.  The  motion  was  made  upon  the 
ground  of  a  supposed  ineligibility  in  one  of  tite  other  candidates^  Mr.  Tum- 
niciijfet  who  had  more  votes  than  Mr.  Fieaker^  and  was  declared  elected  ac- 
cording to  the  form  prescribed  by  the  35th  section  of  the  act,  and  has  been 
'  admitted  a  councillor  ;  the  office,  therefore,  is  full  in  fact,  and  the  remedy  to 

try  whether  it  be  full  of  right  is  by  quo  warranto.  The  case  is  not  like  that 
of  a  disputed  election  of  churchwardens,  respecting  whose  office  a  writ  of 
quo  warranto  will  not  lie,  and  there  is  no  necessity  to  administer  the  decla- 
ration in  order  to  enable  Mr.  Flewker  to  try  the  validity  of  Mr.  Tunniclifcs 
election.  It  will  be  time  enough  hereafter  to  consider  whether  such  a  man- 
damus as  is  now  prayed  for  can  be  granted,  if  Mr.  Flewker  should  succeed, 
by  a  proper  course  of  proceeding,  in  ousting  Mr.  TunnicUffe,  and  should 
afterwards  meet  with  any  opposition  in  making  the  declaration,  and  being 
admitted  into  the  office  which  he  claims. 

Rule  discharged,  with  costs. 

(a)  1  N.  &  P.  474 ;  ante,  125.  (d)  Sir  T.  Raym.  439. 

h)  10  Ea«t,  211.  («)  6  N.  &  M.  494. 

\e)  1  Doug.  398,  n. ;  Roe  on  £lectiont,279. 
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The  Queen  v.  Jones  (a). 


Qumi't  Bench, 


QUO  WARRANTO.     In  1836  the  defendant  had  been  elected  assessor     7  wui,  4  •ud 
^^.  to  the  borough  of  Carnarvon,  under  5&6  Will.  4,  c,  76,  s.  43  (the  1  f^^- c  78. ..  1. 

.,®  '  ''  ^  removes  the  de- 

Municipal  Corporation  Act).  fncu  in  elections 

In  Michaelmas  term,  1836,  and  previous  to  the  passing  of  7  Will.  4  and  1  LTundSr'cJli 
Vict.  c.  78,  a  rule  nisi  for  a  quo  warranto  had  been  obtained  against  him  on  ^>n  circum- 
various  grounds,  some  of  which  are  not  material.  provides  tiiat  pro- 

The  objection  relied  on  was,  that  the  election  had  taken  place  before  a  ««<dingB  begun 

,  .  1    1  1  «»  before  tliai  act 

person  as  mayor,  who  was  not  entitled  to  that  office.  against  parties  so 

In  Hilary  term  1837,  the  rule  was  discharged,  but  afterwards,  on  motion,  Jj^^^***^^  *** 
reopened,  and  permission  given  to  the  defendant  to  file  further  affidavits,  pro-  the  payment  of 
vided  such  affidavits  were  filed  before  a  certain  day.     Affidavits  were  so  []J!Jj,*J),curred  n 
filed,  which  went  to  shew  that  various  parties,  among  others  the  attorney  to  to  that  time. 
the  relator,  had  been  parties  to  an  arrangement  for  the  election  of  the  defend-  ,  quo"imito' 
ant,  with  a  view  to  preserve  the  peace  of  the  borough.    These  affidavits,  *»*7'°*  ***"  **'*' 
upon  exception  taken  to  them,  were  excluded.  ^  the  ^iog  of 

that  act,  and  no 

Sir  W.  W.  FoUett  and  R.  V.  Richards  now  shewed  cause.    It  may  be  ad-  tendered  to  the 
raitted  that  this  election  cannot  be  supported  on  the  merits.    But  7  Will.  4  ^Jj^Jli  dilJS^-'* 
and  1  Vici.  78,  does  away  with  the  necessity  to  enquire  into  them.     No  tinuancecon. 
doubt  that  statute,  like  many  other  modern  ones,  requires  judicial  interpre-  iyment^f  cImu 
tation  to  make  it  throughout  intelligible.    But  the  enactment,  s.  1,  is  absolute  «ud  made  the 
that  all  elections  made  since  25th  December,  1835,  shall  be  good  notwith-  "wbereone%ith 
standing  any  defect  in  the  title  of  the  person  presiding  at  the  election.    And  •  ▼i««^  to  preserve 
8.  20  provides,  that  proceedings  commenced  on  such  ground  before  the  ^/'touar- 
passing  of  the  act,  and  still  pending,  shall  be  diicontinued  immediately  upon  nngraent  for  the 
the  passing  of  the  act^  on  payment  of  the  costs  incurred  up  to  that  time,  and  other  to  a  muni. 
that  the  relator  shall  be  entitled  to  receive  from  the  defendant  in  every  such  JlJ^rt^wiii  no'T 
proceeding  all  such  costs,  &c.      The  title  of  the  defendant  is  therefore  made  allow  him,  as 
good,  and  no  judgment  of  ouster  could  be  given.    The  discontinuance  being  ^"^^i^^^^ 
imperative,  it  is  difficult  to  understand  what  authority  the  relator  lias  to  election  on  quo 
proceed.    It  will  be  said  that  the  discontinuance  is  conditional,  on  payment  ^^^«  whether 
of  costs ;  however  that  may  be,  it  is  clear  that  the  present  rule  must  be  dis-  *>•  ^"*  ^  v^ 
charged.    The  Court  cannot  put  on  the  file  a  rule  to  oust  a  party  whose  deponent,  to  make 
title  is  declared  by  the  leeislature  to  be  valid.     Because  it  is  observable,  *ffid«^»nnsup- 

t  port  of  sucli  ap- 

that  8. 1  does  not  contain  any  exception  as  to  the  title  of  those  parties  against  pUcaUon. 
fvhom  proceedings  have  been  commenced.  In  other  statutes,  as  in  the 
2  Geo.  3,  c.  54,  s.  10,-5  &  6  WiU.  4,  c.  2,  s.  1,  where  analogous  enact- 
ments are  found,  a  special  provision  is  made  as  to  those  acts  respecting 
which  question  has  already  been  made ;  here  the  enactment  is  absolute.  If 
the  construction  contended  for  on  the  other  side  be  correct,  its  application 
must  be  universal.  But  it  cannot  be  meant  that  parties  whose  title  might  be 
valid  on  the  merits  must  necessarily  tender  costs  to  the  relator,  in  order  to 
effect  a  discontinuance  which  is  no  benefit  to  them.  At  all  events  the  ut- 
most that  can  be  said  is,  that  it  is  open  for  either  party  to  apply  to  the  Court 


v.Po 


)  Two  oth«r  cases,  R§g.  v.  Owen  and  Reg.     ing  the  same  point,  received  the  same  decision; 
W(«r,  frcmi  the  same  borongh,  and  involv-      3  T.  R.  300. 
VOL.  III.  X  X 
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QueenU  Beneh,  for  a  discontinuance^  and  in  case  that  is  not  done  by  tihe  defendant,  for  the 
rj.yV^        relator  to  apply  for  a  rule  calling  on  the  defendant  to  shew  came  why  be 

V. 

Jones, 


should  not  pay  the  costs  to  the  relator. 
Sir  /.  Campbettf  A.  6,  and  Jervis,  contr^,  were  stopped  by  the  Court 


Lord  Denman,  C.  J.— This  was  of  itself  a  very  complicated  case,  hecauK 
of  the  several  questions  which  it  involved.  The  consideration  of  it  was  post- 
poned in  the  anticipation  that  the  act  referred  to  would  have  removed  some 
of  its  difficulties.  But  the  act,  instead  of  removing  those  already  existing, 
has  created  others. 

The  first  question  relates  to  the  reception  of  certain  affidavits.  It  bis 
been  argued^  and  I  think  correctly,  that  though  the  provision  as  to  tbe 
time  of  their  being  filed,  created  a  necessity  for  them  to  be  filed  before 
that  time,  still  it  did  not  relieve  them  from  any  objections  which  might  be 
taken  to  their  reception,  even  although  filed  before  that  time.  An  objectkn 
accordingly,  which  we  consider  a  valid  one,  has  been  taken  to  their  reception. 
Still  I  do  not  hesitate  to  declare  my  opinion,  that,  had  it  been  plainly  shewn 
to  the  Court  that  a  person  had  been  party  to  any  arrangement  for  the  sake 
of  peace,  such  individual  could  not  afterwards  have  been  allowed  to  come 
forward  as  a  relator,  and  I  much  doubt  if  he  could  as  a  deponent,  to  get 
rid  of  that  arrangement  (a). 

The  other  and  more  important  question  is,  whether  these  proceediogs 
can  be  continued,  or  were  absolutely  put  a  stop  to  by  the  act  of  par- 
liament. That  act  says,  that  elections  such  as  the  present,  shall  be  held 
good,  subject  to  the  provisions  in  s.  20,  which  provides  for  the  discontinu- 
ance, I  think  conditionally  only,  of  proceedings  relating  to  them.  It  is  tme 
the  act  does  not  contain  the  exceptions  found  in  other  acts,  and  the  words 
relating  to  the  discontinuance,  taken  literally,  are  absolute.  Still  I  tbiok 
that  upon  a  fair  construction,  we  must  infer  a  condition  to  be  implied.  Tbe 
aci  provides  for  the  discontinuance  upon  payment  of  costs.  Upon  costs 
being  tendered,  therefore,  it  is  open  to  the  prosecutor  to  say,  "  I  accept  them* 
and  I  stay  proceedings."  Still,  on  the  other  hand,  it  is  also  open  to  the  de- 
fendant to  say,  **  1  do  not  chuse  to  pay  costs  ;  my  title  is  a  good  one,  and  I 
elect  to  have  the  proceedings  go  on."  Therefore  it  is  possible  for  a  case  to 
occur,  in  which  the  proceedings  certainly  ought  to  go  on,  although,  perlisp, 
no  ouster  could  follow  upon  the  rule  being  made  absolute.  The  defendant's 
title  is  admitted  to  be  defective,  and  I  think,  as  far  as  regards  the  discoo- 
tinuance  of  these  proceedings,  that  defect  could  not  be  cured  but  on  a  con- 
dition to  which  the  parties  have  not  resorted.  The  rule«  therefore,  must  be 
made  absolute. 

Patteson,  J. — 1  am  of  the  same  opinion.  The  act  says,  thAt  the  pro- 
ceedings shall  be  discontinued  on  tlie  payment  of  costs.  Here  no  costs  bave 
been  paid  or  tendered ;  therefore  the  provision  of  the  act,  which  is  only  ood- 
ditional,  does  not  come  into  operation. 

Williams,  J.  concurred. 

Coleridge,  J.— As  to  the  question  on  the  statute,  Sir  fP.  W*  Folldi  aignes, 
(a)  Bex  V.  Mortlock,  a^T.  R.  300. 
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that  by  the  wording  of  it  the  defect  in  the  title  of  the  defendant  is  absolutely  QuMn'f  B4nek. 
and  unconditionally  cured;  and  therefore  that  the  power  of  the  court  is  so        w^/^^/ 
tied  up  that  we  can  give  no  judgment  against  the  defendant.    I  think  that     '^^^  Qubsn 
such  construction  is  a  monstrous  one,  and  would  often  be  attended  with         Jonvs. 
great  injustice,  and  I  think  that  the  words  of  the  act  do  not  force  us  to 
adopt  it.    The  discontinuance  is,  I  think,  subject  to  the  terms  of  the  pay- 
ment of  costs.     It  is  true  that  the  act  does  not  express  this  formally ;  it 
does  not  directly  say  that  the  defendant  must  come  in  and  pray  for  a  disoon- 
tinuance^  and  tender  the  costs,  still  I  think  that  this  must  be  presumed  to  be 
its  meaning  upon  a  fair  and  reasonable  interpretation  of  it. 

Cases  could  easily  be  put  where  a  different  construction  would  be  attended 
with  very  great  injury  as  well  as  injustice.  Here  but  trifling  costs  have  been 
incurred ;  the  proceedings  are  only  preliminary.  But  suppose  that  the  case 
had  gone  to  trial,  the  defendant's  title  being  defective,  and  all  the  justice  of 
the  case  being  against  him ;  could  he  be  permitted  to  say  to  the  relator^  "  My 
title  has  been  cured  by  the  act ;  I  shall  not  stir ;  I  shall  take  no  steps ;  you 
yourself  must  defray  all  the  costs  you  have  incurred  in  a  proceeding  which 
I  adroit  to  be  rightful  from  the  commencement  of  it.*'  I  think  that  certainly 
he  could  not,  and  therefore,  since  the  defendant  has  not  come  in  and  tendered 
the  costs  required,  this  rule  must  be  made  absolute. 

Rule  absolute. 


Rawson  v.  £ick£. 

A  SSU MPSIT.    1  st  count,  for  the  use  and  occupation  of  a  certain  messuage ;     i.  The  follow. 
2nd,  on  an  account  stated.     The  particulars  of  demand  stated,  that  the  *»«  *n»f  «»"t  u 
action  was  brought  to  recover  the  sum  of  521,  lOs.  for  half  a  year's  rent  of  notaieMe:  "Aa 
a  house  at  St.  Leonard's,  due  25th  December,  1836.  V^^i^V 

At  the  trial  before  Liiiledale,  J.,  at  the  Lewes  summer  assizes,  1837,  it  &c.and£.&c. 
appeared  that  the  house  in  question  had  belonged  to  a  builder  of  the  name  and  w'i^u  to*]!:! 
of  Homan;  that  on  the  28th  April,  1835,  Homan  made  the  following  agree-  «  good  wnd  valid 

,      .  ,   ' ,       1    /.     J      ^  leaMiofalllbat 

ment  with  the  defendant : —  mmoage,  &e.: 

"  An  agreement  made  the  28th  day  of  April,  1835,  between  Benjamin  lo  hdd  to  £.  for 
Homa/ty  of  St.  Leonard's-on-Sea,  in  Sussex,  builder,  of  the  one  part,  and  ^^10'^^"  at  the 
Charles  Eicke,  of  the  same  place,  of  the  other  part.     B.  Homan  agrees  to  ff^f^!"^' W" 

,  -  ,  .,   yi    «.  ,  J         -1        Tj   1  #     11     1         able  half-yearly, 

make  and  execute  unto  the  said  C  Etcke  a  good  and  valid  lease  of  all  that  the  am  payment 


messuage,  &c.  situate  on  the  Marina,  St.  Leonard's,  and  numbered  67,  toge-  An*d  it  u  hereby'"' 
ther  with  all  cellars,  &c.  and  appurtenances  thereunto  belonging :  to  hold  to  agreed,  uiat  the 

laid  Itaae  shall 
contain  a  covenaot  on  the  part  of  £.  to  pay  the  aaid  rent ;  alio  to  repair  (damagea  by  fire  excepted) ;  alio 
a  proviso  for  re-entry  on  non-payment  of  the  rent  twenty-one  duys  after  the  same  shall  become  due,  or  on 
nou'performance  of  any  of  the  eoreoants  on  the  lessee's  part  to  be  performed.    And  JB.  agrees  to  accept 
of  sncb  lease  and  to  execute  a  counterpart  Uicreof.    And  E.  further  agrees  (when  and  so  soon  as  the  mes- 
suages on  either  side  of  the  said  messuage  shall  become  tenanted)  to  pay  £f.  the  additional  rent  of  15/. 
during  the  remainder  Uienccforth  to  come  of  the  said  term.    And  H.  agrees,  oa  or  before  June  next,  to 
•     erect  eight  light  panels  in  front  of  the  drawing-room  windows,  to  paper  hall  and  staircase,  ice.  ice.    And  it 
is  hereby  agreed,  that  by  the  said  lease  hereby  to  be  granted,  the  rent  reserved  shall  be  180/. ;  and  that,  by 
a  separate  deed  to  bear  date  the  day  next  after  tl)9  said  indeutore  of  lease,  J7.  shall  release  to  £.,  out  of 
tlie  annual  rent  of  180/.,  the  annual  sum  of  W,    Tl)e  said  E,  to  prepare  lease  at  hit  own  cost,  to  be  ap' 
proved  of  by  tlie  lessor's  solicitor. 
*'  N.  B.    It  is  agreed  tliat  H.  may  hate  the  opportunity  of  making  the  lease  fourteen  years.*' 
£.  After  execution  of  the  agreement  for  a  lease  of  certain  premises  the  lessor  mortgaged  them. 
Held,  Tliat  the  mortgagee  having  given  notice  to  the  tenant  under  the  agreement  to  pay  the  rent  to  him, 
might  mabitoio  an  actlou  of  UM  and  occupation  against  such  ttaaat,  la  fcip«ct  of  his  occupation  since  tlie 
mortgage  nnd  notice. 

xx2 
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QHi€H*t  Bineh.  the  said  C.  Eicke,  executors  and  assigns,  for  the  term  of  seven  years  iirom 
*"^v^  the  24th  day  of  June  next,  at  and  under  the  yearly  rent  of  105L,  dear  of  all 
Rawson  taxes  and  assessments  (except  the  land-tax),  payahle  half-yearly,  the  first 
j;,*j^^  half-yearly  payment  to  he  made  the  25th  of  December  next.  And  it  is 
hereby  agreed,  that  the  said  lease  shall  contain  a  covenant  on  the  part  of  the 
said  C.  Eicke  to  pay  the  said  rent ;  also  to  keep  the  said  premises  in  repair 
(damages  by  fire  excepted) ;  also  a  proviso  for  re-entry  on  non-payment  of 
the  said  rent  by  the  space  of  twenty-one  days  afler  the  same  became  due,  or 
non-performance  of  any  of  the  covenants  on  the  lessee's  part  to  be  perform- 
ed. And  the  said  C.  Eicke  agrees  to  accept  of  such  lease  as  aforesaid  upon 
the  terms  and  conditions  above  specified,  and  to  execute  a  counterpart  thereof 
And  the  said  C.  Eicke  further  agrees  (when  and  so  soon  as  the  messuages  or 
dwelling-houses  on  either  side  of  the  said  messuage  hereby  agreed  to  be 
demised  shall  become  tenanted  and  occupied)  to  pay  to  the  said  B.  Hma 
an  additional  yearly  rent  of  15/.  during  the  remainder  which  shall  be  thence- 
forth then  to  come  of  the  said  term  of  seven  years.  And  the  said  B,  Homa 
agrees,  on  or  before  the  24th  day  of  June  next,  to  erect  eight  light  panels  io 
front  of  the  drawing-room  windows,  and  fence  blinds  to  same  windows,  to 
paper  the  hall  and  staircase,  and  all  the  rooms,  save  those  on  the  basement 
and  attics ;  also  to  place,  set,  and  fix  a  range  in  kitchen,  with  boiler  and 
oven,  and  stoves  in  all  the  rooms  having  fire  places ;  also  to  fix  and  hang  the 
bells  and  knocker  on  the  front  entrance  door ;  to  complete  the  pantry  windows, 
and  to  lay  on  the  water,  and  to  paint  in  imitation  of  marble  the  chimney- 
pieces  in  the  dining  and  drawing-  rooms.  And  it  is  hereby  agreed,  that  bj 
the  said  lease  hereby  agreed  to  be  granted,  the  rent  reserved  shaU  be  ISOL; 
and  that  by  a  separate  deed,  to  bear  date  the  day  next  after  the  said  inden- 
ture of  lease,  the  said  B,  Homan  shall  release  to  the  said  C  Eicke^  out  of  the 
said  annual  rent  of  ISO/.,  the  annual  sum  of  15/.  Witness  our  hands.  The 
said  C  Eicke  to  prepare  lease  at  his  own  cost,  to  be  approved  of  by  the 
lessor's  solicitor. 

*'  N.  B.  It  is  agreed  that  Mr.  Homan  may  have  the  option  of  making  the 
lease  fourteen  years." 

This  instrument  was  stamped  as  an  agreement.  On  the  25th  of  July, 
1835,  Homan  mortgaged  the  messuage  in  question  to  the  plaintiff  for  ninety- 
nine  years.  It  was  proved  that  the  defendant  was  in  the  occupation  of  the 
messuage  during  the  half  year  for  which  the  rent  was  claimed  by  the  plaiodfi! 
and  had  received  from  the  plaintiff*  notice  to  pay  the  rent  to  him.  Upon  tbe 
instrument  being  offered  in  evidence  on  the  part  of  the  plaintiff*  it  was  ob- 
jected; 1  St,  That  such  instrument  amounted  to  a  lease,  and  was  therefore 
inadmissible  for  want  of  a  proper  stamp ;  or  2nd,  That  if  it  was  rightly 
stamped  as  an  agreement,  t\\ex\  Homan  and  not  the  plaintiff*  was  the  party  to 
sue  upon,  as  there  could  be  no  assignment  of  a  chose  in  action.  The  learned 
judge  directed  a  verdict  for  the  plaintiff,  but  reserved  leave  to  move  to  enter 
a  nonsuit. 

Piatt  now  moved  for  a  rule,  on  the  grounds  taken  at  the  trial. 

Cur.  adv.  ndt. 

Lord  Dbnman,  C.  J.,  on  the  following  day  delivered  judgment :— We  hare 
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conferred  with  my  brother  Littledale,  and  think  that  the  instrument  was  Quten'i  Bench. 
rightly  received  in  evidence.     It  was  righdy  stamped  as  an  agreement,  and        ^-^..-^ 
18  not  open  to  the  objection  which  has  been  urged  in  the  alternative,  as  this       Kawsoh 
was  an  action  for  mere  use  and  occupation,  which  had  been  actually  enjoyed.        j:^^. 


Rule  refused. 


Doe  (i.  Plevin  and  Newall  v.  Brown  and  another. 
Assignees  of  John  Platt. 

gJECTMENT.    At  the  Chester  summer  assizes,  1837.     Verdict  for  the     L«or  ii»ig»ed 
defendants,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiffs.  Sto'Ill^eirfeil^a 
Evans  moved  accordingly  (a).     (The  facts  of  the  case  and  ground  of  motion  ^it^V^^ckH^l- 
are  fully  detailed  in  the  judgment  of  the  Court.)  I^S^l  m^* 

and  also  paid  bin 

On  a  subsequent  day  in  this  term  (Nov.  25)  Lord  Denman,  C.  J.,  delivered  Inc'^^^Z^! 
the  following  judgment :— This  was  an  application  to  enter  a  verdict  for  the  "~*=  i«»r  after. 
lessors  of  the  plaintiff,  under  the  following  circumstances.     The  defendanu  b^^^!^HM, 
defended  as  landlords  of  Joseph  Platt,  the  tenant  in  possession.      Mn  Piatt  ^^^^1^1^ ,, 
had  demised  to  him  in  1830.   Subsequently  he  had  become  embarrassed ;  and  aldgoM  J^t 
in  July  1836,  assigned  the  premises  and  all  his  personal  estate  to  the  lessors  SLdirIhe  hink. 
of  the  plaintiff.     He  went  with  them  to  the  dwelling-house,  informed  Joseph  ruptcj,  who  de- 
that  he  had  so  assigned,  and  requested  him  to  give  them  an  acknowledgment,  ["i*^  "blTbln^ 
Accordingly  he  gave  them  li.    In  September,  1 836,  the  lessors  of  the  plaintiff  ">?«»  ^^  «t  w"* 
proposed  to  raise  the  rent,  and  Joseph  signed  the  following  memorandum:—  toXriSSir 

"  I  agree  with  mUiam  Nevall  and  James  Plevin  to  deliver  up  the  peaceable  jSlSo'Sj^  mu 
possession  of  the  Holywell  Farm  at  the  usual  times  of  giving  up  the  lands,  ^^  p^^^rtd  by 
and  also  to  quit  the  house  and  premises  at  the  usual  times  of  giving  up,  to  iri!rthIir*rM!"' 
the  above  fVilliam  Newall  and  James  Plevin.     As  witness  my  hand,  this  19th  J^"!JJ"*  ''"* 
day  of  September,  1836:  making  Mr.  Joseph  Platt  allowance  for  such  im*     ""    * 
provenoents  as  may  be  considered  by  two  impartial  persons  of  right. 

Signed,  "  Joseph  Platt:' 

Subsequently  a  fiat  in  bankruptcy  issued  against  John  Platt,  under  which  he 
was  declared  a  bankrupt ;  and  the  defendants  are  his  assignees.  The  conten- 
tion in  the  cause  was  between  the  assignees  under  the  assignment  of  July 
1836,  and  those  under  the  fiat,  who  dispute  the  validity  of  that  transaction. 
It  was  insisted,  however,  on  the  part  of  the  former,  that  in  this  action  that 
question  was  not  open,  and  that  the  defendants  coming  in  to  defend  as  the 
landlords  of  Joseph  were  in  no  better  condition  than  he ;  and  that  he,  after 
the  payment  of  the  Is,,  and  the  signing  the  memorandum,  was  estopped  from 
disputing  the  title  of  the  lessors  of  the  plaintiff. 

Supposing  this  question  to  be  open,  no  dissatisfaction  is  expressed  with  the 
summing  up  or  the  finding  of  the  jury ;  and  the  only  point  for  us  to  con- 
sider is,  whether  the  learned  judge  should  have  allowed  the  inquiry  to  be 
instituted. 

We  are  very  clearly  of  opinion  that  he  was  right  in  so  doing.    No  general 

(a)  Nov.  6.  before  Lord  benman,  C.  J.,  PaUeton,  Williams,  and  Cokridge,  Js, 
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Qutn*t  Beneh.  rule,  when  rightly  understood,  is  more  important  or  more  strictly  to  be  ob- 
v^/^        served  than  that  which  precludes  the  tenant  from  disputing  the  title  of  his 

^o*  ^Pi'*^'!'  landlord ;  and  we  may  concede  that,  in  the  present  case,  the  defendanu  stood 
9,  ^  in  the  same  situation  as  Jo$epk  Piatt ^  and  could  avail  themselves  of  no  defence 
Brown  which  was  not  open  to  him.  But  he  had  not  received  his  possession  first  from 
and  toother.  ^Yie  lessors  of  the  plaintiff,  nor  was  any  attempt  made  to  question  that  tide 
under  which  he  had  received  possession.  Assuming  that  the  li.  was  paid  by 
way  of  acknowledgment,  which  we  are  informed  by  the  learned  judge  was 
very  questionable,  still  it  was  paid  in  the  first  instance  upon  the  request  and 
under  the  representations  made  by  Jdtn  Platt^  and  the  memorandum  signed 
only  as  a  consequence  of  that  payment,  and  upon  the  faith  of  the  same  repre- 
sentations. If,  at  the  very  time  when  John  Piatt  informed  Joseph  of  the 
assignment  to  the  lessors  of  the  plaintiff,  he  had  committed  an  act  of  bank- 
ruptcy, and  that  assignment  which  he  represented  as  valid  was  in  truth  void, 
he  was  practising  a  fraud  on  Joteph  ;  and  no  case  has  decided  that  it  would 
not  be  open  to  .Joteph  to  explain  under  what  circumstances  he  made  any 
attornment  or  other  acknowledgment.  Gregory  v.  DoUige{a)  is  a  strong  and 
direct  authority  to  the  contrary.  There  was  both  the  fact  of  1*.  paid  as  an 
acknowledgment  of  Doidge's  title,  and  an  agreement  with  him,  after  a  state- 
ment of  the  amount  of  the  rent,  to  depasture  some  of  his  cattle  in  part  pay- 
ment of  the  rent.  But  this  was  done  on  the  representation  of  Daidge'%  bro- 
ther, and  in  ignorance  of  a  defect  in  his  title :  and  the  Court  of  Common 
Pleas  was  clearly  of  opinion  that,  under  these  circumstances,  the  plaintif, 
not  having  come  into  possession  under  Doidge^  might  shew  that  he  was  not 
his  landlord.  *  Had  even  John  Piatt  been  the  lessor  of  the  plaintiffs,  it  would 
have  been  open  for  Joseph  to  have  shewn  a  cesser  of  his  title  before  the  day  of 
demise ;  for  that  would  have  been  consistent  with  the  accepting  possession 
from  him.  Upon  the  broad  principle,  however,  that  it  is  always  open  to  & 
party,  not  guilty  of  laches,  to  explain  and  render  inconclusive  acts  done 
under  a  mistake  and  through  misrepresentation,  we  think  this  inquiry  properly 
gone  into ;  and,  consequently,  there  will  be  no  rule. 

Rule  refused. 

(a)  3  Biog.  474. 


PiCkard  i).  Sears  and  another(ft)* 

trorer.  Pie..:  O^  ROVER  for  machinery.     Pleas:  1.  Not  guilty;  2.  That  plaintiff  was  not 

«.  Thi  pUintiir  posscsscd  as  of  his  own  property. 

vas  notpoMetsed  At  the  trial,  before  Lord  Denhian,  C.  J.,  at  the  London  sittings  after  Trinity 

^rtj.****^"**"^  t^"n>  1835,  it  appeared  that  the  goods  had  belonged  to  one  Metca^e,  who 

ThepWDUff  iiad  mortgaged  them  to  the  plaintiff  in  January,  1884.     In  the  following 

haviug  a  mortgage     .       .1        i  -i       i  •»*>.>••  .  •  1  j  r 

upon  the  goods  in  April,  whilc  they  were  m  Metcalfe  8  possession,  they  were  taken  under  a/, 
ifw^ilfterwdi  -^^•*  issued  in  an  action  against  him,  at  the  instance  of  a  third  party,  and  sold 
^'a^Te'."  ro/.  W  Decided  in  Easter  term,  1837. 

third  party, 

ageinst  Ui«  mortgagor,  in  whose  possession  they  remalued,  allowed  ttiem  to  be  sold  to  the  defendants  wttli- 
out  giving  notice  of  his  claim,  altliougli  he  attended  twice  at  the  premises,  on  which  the  goods  were  seised, 
and  knew  that  a  sale  was  In  contemplation.  HeU  titat,  on  the  second  issue,  the  opinion  of  Uie  jury  should 
have  been  taliea  whether  be  had  not  In  point  of  fact  parted  with  his  propertjy  in  the  goods. 
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to  the  defendants.  After  the  goods  had  been  so  seized,  and  before  the  sale, 
the  plaintiff  came  twice  on  the  premises,  without  making  any  claim  or  giving 
notice  of  the  mortgage,  and  on  other  occasions  he  had  interviews  with  the 
attorney  for  the  execution  creditor,  and  stated  merely  that  he  was  himself  a 
creditor  of  Metcalfe%  without  giving  notice  of  the  mortgage,  and  would 
endeavour  to  borrow  money  for  the  purpose  of  releasing  the  goods.  The 
plaintiff  relied  on  the  mortgage ;  the  defendants,  upon  the  sale  to  them, 
which  was  admitted  to  be  hondjide^  and  contended  that  the  fact  of  the  mort- 
gagee standing  by,  without  interposing,  amounted  to  a  concurrence  on  his 
part  in  the  sale.  His  lordship  directed  the  jury  to  find  for  the  plaintiff,  if 
they  believed  the  mortgage  to  have  been  made  bond  fide.  The  counsel  for 
the  defendants  then  applied  for  leave  to  amend  by  inserting  a  plea  of  leave 
and  licence.     This  was  refused,  and  the  verdict  was  found  for  the  plaintiff. 

Sir  F.  Poliockf  in  Michaelmas  term  followmg,  obtained  a  rule  nisi  for  a  new 
trial. 

Erie  and  SetoeU,  in  Hilary  term,  1837  (d),  shewed  cause,  and  contended 
that  the  concurrence  of  the  plaintiff  in  the  sale  under  the  fi,  fa.  should  have 
been  specially  pleaded. 

Sir  F,  Pottoch  and  CUadn/,  caniriL  If  the  plaintiff  had  given  notice  of  his 
claim,  the  defendants  would  probably  not  have  purchased.  His  case,  there- 
fore, ia  within  the  general  rule,  by  which  parties  are  estopped,  after  making  ad- 
missions, on  the  faith  of  which  others  have  been  induced  to  act.  Per  Bayky,  J., 
in  Heane  v,  R9ger$  (6),  and  per  Lord  Tenterden,  C.  J.,  in  Graves  v.  Keys  (c). 

Cur,  adv*  mdt. 
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dueerCi  Bench. 

FiCKARD 

V. 

Sears 
and  another. 


Lord  DsNMAN,  C.  J.,  in  Easter  term,  1837,  delivered  the  judgment  of  the 
Court. — ^This  was  an  action  of  trover  for  machinery  and  other  articles, 
brought  by  a  mortgagee  of  Metcalfe^  the  former  owner,  against  a  purchaser 
from  the  sheriff,  under  execution  levied  against  that  former  owner.  The 
pleas  were :  1st.  Not  guilty ;  2nd.  That  plaintiff  was  not  possessed  of  the 
property  as  his  own. 

SafBcient  evidence  of  a  bond  fide  mortgage  was  adduced  to  prove  that  the 
property  had  been  assigned  to  the  plaintiff  some  months  before  the  execu- 
tion, and  no  doubt  was  ultimately  made  that  the  property  was  in  fact  his. 
The  mortgagor  had,  however,  remained  in  possession  carrying  on  his  trade 
till  the  execution  issued,  and  the  defendants  made  it  plainly  appear,  that,  even 
after  the  sheriff  had  entered,  and  even  after  the  plaintiff  knew  that  a  sale  was 
in  contemplation,  he  had  come  to  the  premises  and  given  no  notice  of  his 
claim :  on  the  contrary,  he  caUed  on  the  execution  creditor's  attorney  with 
the  mortgagor^  and  consulted  him  about  the  state  of  affairs  and  the  course 
to  be  taken.  He  stated,  indeed,  that  he  was  Metcalfe's  creditor  to  the  amount 
of  500/.,  but  never  spoke  of  the  mortgage  or  claimed  the  goods  as  his  own, 
though  the  attorney  told  him  that  he  had  some  intention  to  sell  them. 

The  defendants  purchased  bend  fide  and  in  total  ignorance  that  the  plaintiff 
had  any  interest.    The  bill  of  sale  was  executed  on  the  12th  of  August,  the 


(a)  Before  Lozd  Jkiman,  C*  J.,  Wmmm, 
and  CoUridge,  Js« 


(ft)  9  B.  &  C.  586. 
(c)  3  B.  &  Ad.  318,  n. 
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QiueH*s  Bench. 

PiCKjiAO 

Seahs 

and  another. 


plaintifiTs  first  applicadon  was  made  in  Decembery  when  he  demanded  ^  sum 
advanced ;  which  being  refused,  he  demanded  the  goods ;  they  were  refusedalso. 

The  difficulty  was  to  give  the  defendants  the  benefit  of  these  facts  imder  the 
pleas  on  record.  Afler  I  had  summed  up  the  evidence^  an  application  to  amend, 
by  introducing  a  plea  of  leave  and  licence,  was  for  obvious  reawHis  refused. 

The  defendUint's  counsel  then  contended  that  the  plaintifi^s  conduct  amount- 
ed to  a  concurrence  in  the  sale,  so  as  to  make  him  in  truth  the  vendor,  and 
divest  the  property.  I  thought  there  was  no  evidence  of  this,  and  declined 
to  take  the  jury's  opinion  whether  the  facts  proved  it.  We  granted  a  rule 
for  a  new  trial,  being  desirous  of  considering  whether  this  view  of  the  case 
ought  not  to  have  been  submitted  to  the  jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the  plainti£P,  how- 
ever culpable  and  injurious  to  the  defendants,  and  however  much  they  might 
be  evidence  of  the  goods  not  being  his,  in  the  sense  that  many  persons,  and 
amongst  others  the  defendants,  would  be  naturally  induced  thereby  to  be- 
lieve that  they  were  not,  furnished  any  real  proof  that  they  were  not  his. 
His  title  having  been  once  established,  the  property  could  only  be  divested  bj 
gifl  or  sale,  of  which  no  specific  act  was  even  surmised.  But  the  rule  of  lav 
is  clear,  that  where  one,  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time ;  and  the  plaintiff*  in  this  case  might  have  parted  with  his  interest 
in  the  property  by  verbal  gifl  cr  sale,  without  any  of  those  formalities  that 
throw  technical  obstacles  in  the  way  of  legal  evidence.  And  we  think  that 
his  conduct  in  standing  by  and  giving  a  kind  of  sanction  to  the  proceedings 
under  the  execution,  offered  facts  of  such  a  nature,  that  the  opinion  of  the 
jury  ought,  in  conformity  to  Heane  v.  Rogers(a)  and  Graves  v.  Key{b),  to  have 
been  taken,  whether  he  had  not,  in  point  of  fact,  ceased  to  be  the  owner. 
That  opinion,  in  the  affirmative,  would  have  decided  the  second  issue  on  the 
record  in  favour  of  the  defendants. 

Rule  absolute. 


(a)  9  B.  &  C.  686. 


(6)3B.&tAd.318,n. 


Powell  and  others  v.  Rees,  Administratrix  of  Reks. 

Where  tiic  plain-  ^SSUMPSIT  for  moncy  had  and  received  by  the  intestote  Rees  to  the  use 
dfrn-Ies^gZu  **  °^  ^^^  plaintiffs.   Plea,  Non-assumpsit.    On  the  trial  before  Coleridge,  J.i 

the  defendaiit,  m  At  the  Moumouth  Summer  assizes,  1 837,  it  appeared  that  the  intestate,  for  more 
utTp^^com/"  ^^^  "^*  months  previous  to  his  death,  and  that  since  his  death  the  defend- 
mitted  by  the  in-  ant  also,  had  trespassed  in  the  plaintiffs*  closes,  by  working  ooal-mines  under 
ir^uix  moist"'  ^^^^'  ^^®  *^^^^"«  o^  trespass  had  thereupon  been  brought  by  the  pkintifi* 
before  his  donth,  agaiust  the  defendant,  one  for  trespasses  committed  by  the  intestate  for  six 
""iViiiA^V^,  *  months  before  his  death,  under  the  3  &  4  fVilL  4,  c.  42,  s.  2,  and  the  other 
%,^,k0td,  i/ni«t  for  trespasses  committed  by  the  defendant  herself;  and  verdicts  had  been 
ney"f«d1ind  "r  obtained  by  the  plaintiffs  in  both  actions.  The  present  action  was  brougb* 
"e  fo?the"iImo'Jr  ^^  Tccover  thc  amount  of  sales  made  by  the  intestate  of  coals  taken  by  hiin> 
of  comis  taken  and  ^''om  the  plaintiff's*  close,  more  than  six  months  before  his  death.      EfideDce 

•old  by  the  intcs- 

ute  men  than  six  months  before  hU  death ;  and  8,  Tbtt  ftom  the  qoanti^  of  coal  lo  ttken,  Ibe  joiy 

might  Inff-r  the  amount  of  roonej  so  had  aad  received, 
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was  given  of  the  quantity  of  coal  taken,  but  there  was  no  direct  evidence  of  QmenU  Bench, 
the  amount  of  money  realized  by  the  sales.  v^v^i/ 

It  was  objected,  diat,  as  before  the  above  statute  no  action  in  respect  of      ^?^^^ 
such  a  trespass  could  be  brought,  and  as  this  statute  had  limited  the  right  ^^ 

of  action  to  such  trespasses  only  as  were  committed  six  months  before  the  Riu* 
intestate's  death,  no  action  of  tort  could  be  brought  for  any  trespass  com- 
mitted at  any  antecedent  period ;  and  that,  as  an  action  of  tort  would  not 
lie,  the  plaintiffs  could  not  waive  tort  and  bring  assumpsit.  It  was  also  ob- 
jected that  the  plaintiffs  were  bound  to  give  evidence  of  some  specific  sum 
received  by  the  intestate.  The  learned  Judge  over-ruled  the  objection,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  Verdict  for  the  plain- 
tiffs. 

Taffourd,  Serjeant,  on  a  former  day  in  this  term  (a),  moved  accordingly. 
Hambljf  v.  Trott  (b)  is  an  authority  to  shew  that  this  action  is  not  maintain- 
able ;  and  the  recent  act  amounts  to  a  legislative  declaration  that,  except  as 
therein  provided,  no  such  action  can  be  brought.  The  plaintifi^  having 
sued  in  trespass  for  a  portion  of  the  damages  in  respect  of  the  injury  now  in 
question,  have  made  their  election  to  treat  it  as  a  tort ;  they  cannot,  there- 
fore, waive  tort  now  and  bring  assumpsit.  The  defendants  are  also  entitled 
to  a  rule,  on  the  ground  that  no  evidence  was  given  of  the  amount  of  money 
had  and  received  by  the  intestate.    Harvey  v.  Archbold  (c). 

The  Court  held,  that  there  was  sufficient  evidence  to  enable  the  jury  to  infer 
the  amount  of  money  received  by  the  intestate,  and  refused  the  rule  on  that 
point.     As  to  the  other  point,  the  Court  took  time  to  consider. 

Car.  adv.  vult. 

Lord  Denuan,  C.  J.  (Nov.  9)  delivered  the  judgment  of  the  Court. — 
In  this  case  we  disposed  of  one  ground,  on  which  a  rule  for  entering  a  non- 
suit was  sought  to  be  obtained,  upon  the  hearing ;  it  remains  to  decide  upon 
another,  which  arose  under  the  following  circumstances.  (His  lordship  then 
stated  the  facts.) 

The  present  action  was  brought  to  recover  damages  for  the  proceeds  of  the 
sales  of  coals  by  the  intestate,  for  the  period  antecedent  to  the  six  months 
before  mentioned;  and  it  was  objected  in  the  first  place,  generally,  that  no 
such  action  was  maintainable  ;  that  the  foundation  of  it  was  a  tort,  the  re- 
medy for  which  died  with  the  person,  and  that  the  doctrine  of  waiving  the 
tort  and  suing  upon  a  contract  implied  by  law,  could  not  be  extended  to  a 
case  in  which  no  remedy  by  action  in  tort  existed  to  be  waived.  We  were 
pressed,  too,  by  the  remark,  that  such  an  action  was  of  the  first  impression) 
and  by  the  inference  to  be  drawn  from  the  language  of  the  section  above 
mentioned,  and  from  the  remedy  there  given.  If,  however,  the  legal  prin- 
ciples upon  which  the  action  is  maintainable  are  clear,  these  considerations 
ought  not  to  prevail.  In  the  present  case  the  money  which  has  been  pro- 
duced by  the  sale  of  that  which  had  been  wrongfully  severed  from  the  plain- 
tiffs' estate,  and  converted  into  chattels,  is  traced  into  the  pocket  of  the  in- 

(a)  Nov.  2»  before  Lord  Denman,  C.  J.,  (b)  Cowp.  371. 

Patu$m,  William,  and  CoUridg$,  Jsi  (c)  3  B.  &  C.  626, 
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Qaem'f  Bineh*  tettate ;  it  canoot  be  doubted  that  an  action  for  money  had  and  recdved 
would  have  been  maintainable  against  him  for  that  money.  Hit  penoul 
estate  haa  come  to  the  hands  of  the  defendant  by  so  much  increased,  and  we 
cannot  see  any  ground  why  the  same  action  is  not  to  be  maintained  agumt 
her  who  represents  him  in  respect  of  that  estate.  In  the  case  of  Hambly  v. 
Troit  (a),  Lord  Mm^field  very  fully  considers  this  subject,  and  lays  down 
the  distinctions  which  arise  as  to  the  surviving  of  remedies  upon  the  came 
of  action  and  the  form  of  action.  He  observes,  "  There  is  a  fundamental 
distinction ;  if  it  is  a  sort  of  injury  by  which  the  offender  acquires  no  gain 
to  himself  at  the  expense  of  the  sufferer,  as  beating  or  imprisoning  a  man, 
&c.,  there  the  person  injured  has  only  a  reparation  for  the  delictum  in  da- 
mages to  be  assessed  by  a  jury.  But  where,  besides  the  crime,  proper^  is 
acquired,  which  benefits  the  testator,  there  an  action  for  the  value  of  tbe 
property  shall  survive  against  the  executor.  As,  for  instance,  the  executor 
shall  not  be  chargeable  for  the  injury  done  by  his  testator,  in  cutting  down 
another  man's  trees,  but  for  the  benefit  arising  to  his  testator,  for  the  value 
or  sale  of  the  trees,  he  shall.'*  The  former  part  of  this  example  iUustrates 
the  operation  of  the  recent  statute ;  in  the  latter,  which  is  the  present  caae, 
it  waa  not  needed. 

But  it  was  pressed  on  us,  secondly,  that  at  all  events  this  action  was  not 
maintainable  after  recourse  had  been  had  to  the  statute  just  referred  to,  for 
that  the  plaintiffs  having  elected  to  proceed  for  damages  for  the  trespass  in 
fact,  could  not  split  it  and  sue  in  contract  for  the  other  part.  The  conduct 
of  the  plaintiffs  may  have  been  vexatious,  but  that  furnishes  no  legal  answer 
to  this  action,  because,  in  truth,  the  intestate  was  guilty  of  a  series  of  tres* 
passes,  and  not  of  one  single  wrongful  act.  The  plaintiflb,  therefore,  have 
only  pursued  different  remedies  for  different  injuries;  they  might  indeed 
have  recovered  a  compensation  for  all  under  the  present  form  of  proceedings, 
but  they  were  not  bound  to  do  so.     Upon  the  whole  there  must  be  no  rule. 


(a)  Cowp.  371. 


Rule  refused. 


Where  goods 
taken  lu  exeru- 
tion  were  clmmed 
bj  a  third  party, 
and  the  claimant 
and  sheriff  after* 
wards  appeared 
under  an  inter- 
pleader rule,  but 
the  execution  ere* 
ditor  did  not,  the 
Court  ordered 
that  the  sheriff 
should  withdraw 
from  possession, 
and  be  discharged 
from  all  liability, 
but  refused  to  bar 
the  claim  of  the 
execution  cre- 
ditor. 


DoBLE  V.  Cummins. 

d^ARROW^  on  a  former  day  in  this  term,  had  obtained  a  rule  in  this  case, 
under  the  Interpleader  Act  (1  &  2  Will.  4,  c.  5^^  s.  6,)  calling  upon  the 
plaintiff  and  one  Perkins  to  state  their  claims  to  goods  taken  by  the  sheriff 
of  Devon  on  a  fi.  fa.  against  the  defendant  The  plaintiff  waa  the  execution 
creditor  of  the  defendant,  and  Perkins^  after  the  seizure,  had  given  notice 
that  the  goods  in  question  had  been  assigned  to  him  as  a  security  for  nwney 
lent  by  him  to  the  defendant. 

On  a  subsequent  day  Lumley  appeared  before  LittUdale^  J.,  in  the  Bail 
Court,  and  CarratD  for  the  sherifi)  and  no  one  appearing  for  the  executioa 
creditor,  it  was  proposed  that  he  should  be  barred.  But  LUtkdakj  J.»  ^^ 
referring  to  Donniger  v.  Hinxman  (6),  and  LtwU  v.  Jones  (c),  sent  the  case  to 
the  full  Court. 


(fc)2Dowl.P.C.4a4. 


(c)3M.&W.303;5.C.2Gik,211. 
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Lumky^  for  the  claimant  Perhuu,  afterwards  (Not.  %i)  contended  that,  Qu«m*f  hwcK 
though  in  Danniger  v.  Hmxman^  LittUdakt  J.  had  refused  to  bar  the  execu- 
tion creditor,  who  did  not  appear,  the  authority  of  Lewis  v.  Jones  ought  to 
prevai].— (Pa/ff5oii,  J.  The  claimant  Perkins  is  the  third  party.  The  exe- 
cution creditor  is  rather  in  the  situation  of  plaintiff,  and  the  sheriff  in  that 
of  defendant.) 

Carrow  for  the  sheriff.  The  sheriff  at  all  events  must  be  relieved  from 
all  liability ;   Eveleigh  v.  Sakhtry{d). 

Per  Curiam  (e).  The  rule  may  be  made  absolute  to  the  extent  of  requiring 
the  sheriff  to  withdraw  from  possession,  and  of  discharging  him  from  all 
claim  by  the  execution  creditor. 

Rule  absolute. 

(d)  3  Bipg.  N.C.  298.  (e)  Lord  Denman,  C.  J.,  Patteson,  WU' 

Hams,  and  CoUridge,  Js. 


Cook  t;.  Cooper. 

JfTUMFREY  had  obtained  a  rule  to  shew  cause  why  the  bail-bond  given 
by  the  defendant  in  this  case  should  not  be  cancelled,  and  a  common 
appearance  entered.  The  defendant  had  been  taken  under  a  capias  indorsed 
to  take  bail  for  179/.,  and  the  defendant  had  given  a  bail-bond  to  that 
amount,  but  the  sum  deposed  to  in  the  affidavit  of  debt  was  174/.  only. 

Sir  John  Campbell^  A.  6.,  shewed  cause.  The  amount  indorsed  on  the 
capias  was  immaterial.  The  Uniformity  of  Process  Act  (%  Will,  4,  c.  99, 
Schedule,  No.  4,)  is  directory  only,  and  this  writ  was  good  for  the  sum  ac- 
tually sworn  to.  The  defendant  ought  not  to  have  given  a  bail-bond  at  all, 
but  should  have  applied  to  a  Judge,  to  be  discharged  out  of  custody. 

Humfrey,  contri,  cited  1  Arch.  Prac.  by  CkUty^  p.  123.  The  bail-bond 
was  not  voluntarily  given  by  the  defendant,  for  he  would  have  been  detained 
until  he  gave  it. 

Lord  DenmaN)  C.  J. — I  cannot  see  that  the  recent  act  makes  any  differ- 
ence in  a  case  like  the  present.  I'his  writ  would  have  been  bad  before  the 
act.  The  writ  is  the  operative  part  of  the  proceedings,  which  gives  autho- 
rity to  the  sheriff  to  arrest,  and  should  be  correctly  indorsed. 

PArrEsoN,  J.^A  writ  indorsed  for  a  larger  sum  than  tworn  to  in  the 
affidavit  would  have  been  bad  before  the  act,  and  is  so  still. 


Whtre  a  def«iid< 
ant  taken  uodrr 
a  capias  Indoraed 
for  iTSy..  save  a 
bail-bood  for  that 
aroouDt,  aod  the 
affidavit  of  debt 
wMi  for  IT-W.  ooly, 
Uie  Coart  ordered 
the  bail-bond  to 
be  cancelled,  and 
a  common  appear- 
aoca  to  be  en. 
lered. 


Williams  and  Coleridge,  Js.  concurred. 


Rule  absolute. 
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QuMii'f  Bench, 


Doe  d.  Reed  v.  Harris. 


Tctutor,  in  the  C^  JECTMENT  for  lands  ia  Glamorganshire.     The  statement  of  facts  has 
deTtoeTnndtr  his  ^^^  given  in  the  former  report  (a)  of  this  case,  which  related  to  iree- 

wui,  with  whom  hold  property.  The  present  question  related  to  copyhold  only.  At  the  trial 
t^vw^hiTwiii,  '  before  Coleridge^  J.,  at  the  Glamorganshire  spring  assizes,  1836,  the  jury 
coDuiii0dtD  an     ^eje  ^,f  opinion  that  the  testator  had  revoked  his  will,  and  found  a  verdict 

envelope,  into  the  '  *  ■  j* 

fire.  DcviMe  for  the  plaintiff.  Leave  was  given  to  move  to  enter  a  nonsuit,  or  a  verdict 
kdS^^ii^JdTtT  *^'  *®  defendant.    Evans  in  the  following  term  having  obtained  a  rule  msi, 

The  tctutor,  when 

tt^^^lto'!!^        ^*»^««  *n<l  ^-  ^^'  ^^^*>  <>»  shewing  cause  (6),  cited  Vamqf  v.  J^erey  (c), 
Royden  v.  MaUsier{d),  Carey  v.  ^«Aew(c),  Tuffutll  v.  Page  (J),  Mortimers. 


lrS^**wml,S?.d  Wcst{g\  Doe  v,  Danvers{h),  Rolle'sAbr.  Devise,  (O.),  and  Wakottv.OckicT' 
ofit,withoatbow.  lonyii). 

ever  taking  any  •'  ^  ' 

steps  tot  either 

toJoiT^r"*'       A/fltt/c,  J.  Evans,  and  E.  V.  WilUams,  contrd,  cited  Cranvell  v.  Sanders  (k), 
mskinf  ofthe  new  Thomos  V.  Etans{l),  Slade  V.  Friend  {m)f  and  Brotherton  v.  HelUerCn). 

will.    AM,  on 

ejectment  as  to 

copyhold  property  Ctff.  odv.  VuU. 

devised  by  the 

will,  1.  That  it  wu 

properly  left  to  Lord  Denman,  C.  J.,  in  Hilary  term  (1838)  delivered  judgment: — ^This 

wbethef^euiL  ^^  ^^  ejectment  for  copyhold  premises,  by  the  heir  at  law  of  the  person 

tator  had  revoked  last  seised,  against  one  who  claimed  as  his  devisee.    The  plaintiiT  succeeded 

the  act  donc^'  ^^  ^^^  '^1^1,  but  leave  was  given  to  the  defendant  to  move  for  a  nonsuit,  or  for 

him  with  respect  a  verdict  in  her  favour.     On  discussing  a  rule  granted  in  conformity  to  this 

toit  wasnotac-  ,  i      ,  t  .«  7    *     .       i  i  •  i  i 

companied  i»y  any  permission,  the  questiou  was,  whether  the  will  (admitted  to  have  been  duly 
unrtio*^«  iiisir  ®*®^"^^)  ^^  ^^^  ^®^^  revoked.    The  facts  lie  in  a  narrow  compass ;  the 
his  knowledge  of   testator  was  much  under  the  influence  of  the  devisee,  who  lived  with  him  as 
tee^JJtiletiiu  **'•  housekeeper ;  but  according  to  the  testimony  of  a  witness,  to  whom  the 
intended  to  be  de-  jury  gave  Credit,  he  had  frequent  quarrels  with  her,  often  complained  of  her 
taUnfuy  flu^er  behaviour  towards  him,  and  on  one  occasion,  when  irritated,  he  threw  the 
steps  to  destroy  it  will  upon  the  fire ;  she  rescued  it  without  his  knowledge,  at  which  he  ex- 
ra^d'uMt^diM  pressed  his  displeasure  when  informed  of  it ;  the  paper  in  which  it  was 
any  evidence  of     wrapped  was  thereby  partially  burnt,  but  the  will  itself  was  not  affected  by 
beUft  to ^]wj»    *^®  fi*^e«     The  devisee  kept  it  until  after  the  testator's  death.     These  circum- 
stances being  established  in  evidence,  the  learned  judge  asked  the  jury,  whe- 
ther what  was  then  done  by  the  testator  was  an  actual  revocation  of  the  will, 
and  so  intended  by  him.     In  another  case,  tried  between  the  same  parties, 
the  same  question  has  arisen,  and,  upon  the  same  facts,  the  Court  was  of 
opinion  that  the  will  was  not  revoked.    That  ejectment,  however,  was  brought 
to  recover  freehold  lands,  and  our  decision  proceeded  wholly  on  the  express 
enactment  of  the  statute  of  frauds,  the  words  of  which  I  do  not  here  repeat. 
There  the  will  itself  was  not  burnt ;  we  therefore  thought  that  the  statute 
prevented  it  from  being  revoked,  and  that  no  evidence  whatever  of  what  was 

(a)  Ante.  (g)  2  Sim.  274. 

(6)  This  tenn  before  Lord  Denman,  C.  J.,  (h)  7  East,  299. 

Pattetott,  WiUiamt,  and  Coleridge,  Js.  (O  Not  reported, 

(e)  3  fi.  &  A.  462.  (k)  Cro.  Jac.  497. 

(<i)  2  Roil.  Rep.  383.  (/)  2  East.  488. 

(e)  2  Bro.  C.  C.  58.  (m)  1  Wms.  Saund.  278. 

(/}  2  Atk.  37.  (n)  2  Sir  G.  Lee's  Cases,  56, 
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said,  proving  an  intention  to  revoke,  could  supply  that  deficiency.  But  the  Qustn't  Ben^, 
prc^rty  now  in  question  being  copyhold,  to  which  the  statute  of  frauds  does  Wv^ 
not  apply,  because  it  is  not  devisable  within  the  statute  of  wills,  the  point  is  ^*  ^'  ^'^^ 
different,  and  must  be  treated  as  if  the  first-mentioned  act  had  never  been  Habris. 
passed ;  in  that  case,  the  law  would  have  required  clear  evidence  of  a  positive 
declaration  of  the  intent  to  revoke  at  the  time  such  declaration  was  made,  or 
some  act  done  with  the  intent  thereby  to  revoke,  and  the  jury  would  have  to 
determine  whether,  in  fact,  such  declaration  was  made  or  act  done.  Some 
doubt  has  been  entertained  whether  any  declaration  would  be  sufficient  with- 
out the  word  "  revoke :"  but,  upon  full  consideration,  we  think  it  impossible 
so  to  limit  the  testator's  power  of  revocation,  and  that  any  equivalent  word 
or  words  and  expressions  would  be  sufficient  for  that  purpose.  But  further, 
we  are  now  required  to  consider  whether,  without  any  language  at  all,  a 
testator  may  revoke  a  will  by  the  conduct  he  exhibits ;  and  this  appears  to 
be  tantamount  to  an  inquiry,  whether  conduct  can  give  a  positive  declaration 
of  intent.  If  it  can,  there  can  be  no  more  necessity  for  words  than  for  the 
use  of  a  particular  expression.  Now  nothing  is  easier  than  to  imagine  such 
gestures  and  proceedings  connected  with  the  will,  as  must  fully  convince  every 
rational  mind,  that  the  testator  intended  to  revoke  his  will,  and  thought  he 
had  done  so  by  the  means  he  took  for  that  purpose ;  but  if  he,  who  has  power 
to  revoke  by  declaring  a  present  resolution  then  to  do  so,  does  in  fact  make 
that  resolution  manifest,  it  seems  dear  that  the  act  of  revocation  is  complete 
in  every  essential  part.  This  proposition  is  not  inconsistent  with  any  autho- 
rity in  our  books.  Any  doubt  that  may  rest  upon  it  may  probably  be  the 
result  of  our  habit  of  considering  the  subject  since  the  statute  of  frauds. 
That  law,  one  of  the  wisest  in  principle,  though  far  from  being  complete  in 
its  details,  or  fortunate  in  its  execution,  enacts  certain  formalities  for  giving 
effect  to  the  revocation  of  a  will,  and  the  obvious  good  sense  of  that  provision 
has  in  some  way  embodied  itself  with  our  ideas  of  revocation.  But  the  law, 
with  respect  to  wills  not  within  that  statute,  is  the  same  as  it  was  before  the 
statute.  This  use  was  made  of  our  former  decision  between  the  same  parties ; 
the  will  was  intended  to  be  revoked  by  burning,  but  the  burning  was  not 
complete,  and  tlie  will  was  held  not  to  be  revoked — it  follows,  as  the  revok- 
ing act  was  not  performed,  that  there  was  no  revocation.  But  this  is  clearly 
a  fellacy.  Burning  a  will  is  one  of  the  modes  of  revocation  permitted  by 
the  statute  of  frauds.  It  follows  that  there  must  be  a  burning  to  some  extent 
to  satisfy  the  enactment ;  but  this  is  a  case  of  revocation  at  common  law, 
which  only  requires  evidence  of  intention ;  and  that  evidence  may  be  found  in 
an  imperfect  act,  or  a  mere  attempt.  The  duty  then  of  the  judge,  in  trying 
a  question  as  to  such  revocation  of  a  will,  was  to  lay  before  the  jury  the  facts 
proved,  and  ask,  whether  they  amount  to  a  revocation ;  this  was  done  on  the 
present  occasion.  There  was  certainly  evidence  from  which  that  inference 
might  be  drawn,  and  by  which  we  think  it  was  warranted.  On  this  point, 
then,  there  is  no  ground  for  a  new  trial. 

There  was  one  other  argument  which  requires  notice.  The  testator  was 
aware  that  his  devisee  had  taken  the  will  off  the  fire ;  he  expressed  his 
annoyance  that  she  had  recovered  possession  of  it,  and  his  intention  of  mak- 
ing a  new  will  instead  of  it ;  yet  he  took  nq  further  steps  towards  its  destruc- 
tion, or  making  a  new  will ;  he  was  therefore  said  to  acquiesce  in  its  continu- 
ance, and  the  revocation  itself  was  said  to  be  revoked  and  the  will  revived. 
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QiMen'j  Btwh.  Thu  State  of  things  night  certainly  exist,  and,  if  there  was  evidence  of  it, 
vi^v^        such  evidence  ought  to  have  been  submitted  to  the  jury.    But  we  ovinot 
Dov  a.  RiiD    think  that  the  mere  knowledge  of  the  continuing  existence  in  specie  of  a  will 
Harris.       intended  to  be  destroyed,  when  accompanied  with  no  wish  to  restore  iu 
efficacy,  but  on  the  contrary,  with  great  displeasure  at  its  rescue  from  the 
flames,  does  constitute  such  evidence.     The  recent  act  for  amending  the  law 
of  wills  (a)  will  probably  prevent  any  future  agitation  of  a  case  like  the  pre- 
sent, as  the  third  section  makes  all  property  devisable,  and  the  twentieth  and 
twenty-second  describe  the  mode  of  revoking  wills  and  of  reviving  such  as 
may  have  been  revoked. 

Rule  discharged, 
(a)  7  Win.  4  &  I  Viet.  c.  26. 


Ark  WRIGHT  v.  Cantrell. 

Tiie  kiu«  by  the  11EBT.    The  declaration  stated  that  the  plaintiff  was  lord  of  the  king's 
•ame  deed  de-  g^^  Jq  ^q  ^\^q  hq^  wapentake  of  Wirksworth,  in  the  county  of  Derby, 

nited  the  lot  u>d  _  .    ,      -.  i     ^  .  ^        .1*1  1     1  j  1         .  «   j   t 

copfl  and  all  iiu     and  as  such  lord  had  an  immemorial  right  to  bold  a  court  tberem,  called  the 
mineral  rights  iu  a  Great  Barmotc  Court,  before  his  steward  for  the  time  being,  to  determine  all 

maDor,  and  also  «>' 

appointed  the       qucstious  arising  within  the  lordship  concerning  the  mines,  groves,  shafts,  &c 

LTTa^raaittr  °"^'^*  Within  the  lordship,  according  to  the  custom,  &c.     It  then  stated  a  custom  to 

The  interesu  of     inquire  into  such  questions  at  such  Barmote  Courts  by  a  jury  of  twenty-fonr, 

v»rilMrwUh"thp'  ^^^  ^®'®  ^  award  as  should  be  reasonable ;  and  that  if  any  person  should 

duues  of  bar*        cast  in  or  fill  up  any  grove  or  shaft  of  any  miner  or  other  person  lawfully  in 

th^ap'^ointmenV    possessiou  thcrcof,  such  pcrson  so  offending  should  forfeit  lOf.,  one  half  to 

to  such  office  was  the  lord  of  the  field  or  farmer,  and  the  other  to  the  bamuuter  wtewari,  and 

pay  the  party  injured  as  much  as  would  make  good  the  work  again.    It  was 

then  alleged  that  at  a  Barmote  Court,  held  on  the  7th  April,  1  S$4ef  before 

W.  E.  Motueley,  the  deputy  to  one  C.  Clarke^  steward  of  our  lord  the  king  of 

the  said  court  of  the  lordship,  a  jury,  who  had  duly  inquired  concerning  die 

filling  up  and  casting  in  of  a  shaft,  lawfully  in  possession  of  one  J.  B^  orde^ 

ed,  among  other  things,  that  the  defendant  should  pay  the  sum  of  10/.,  one 

half  to  the  lord  of  the  field  or  farmer,  and  the  other  half  to  the  bamuuier  or 

stewardf  according  to  the  custom.    It  was  then  averred  that  the  plaintiff  was 

the  barmaster,  and  that  an  action  had  accrued  to  him  to  recover  the  said 

moiety.    The  defendant  pleaded,  1.  That  the  Court  was  not  duly  held;  i. 

That  the  plaintiff  was  not  the  barmaster. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Derby  spring  assises,  1836, 
the  plaintiff,  to  prove  his  title,  put  in  evidence  a  deed  of  the  17th  November, 
18)27,  whereby  the  king,  as  lord  of  the  Duchy  of  Lancaster,  granted  to  tbe 
plaintiff  the  lot  and  cope  and  mineral  rights  in  the  soke  and  wapentake  of 
Wirksworth  for  a  term  of  years,  and  also  granted  to  the  plaintiff  for  a  terai 
of  years  the  ofiice  of  barmaster,  with  all  fees  and  emoluments  belonging  to 
the  same  office.  For  the  defendant  it  was  contended  that  either  this  deed 
conveyed  to  the  plaintiff  the  mere  right  of  nominating  another  person  to  be 
barmaster,  or  that,  if  it  nominated  the  plaintiff  himself  to  such  office,  the 
appointment  was  void,  as  being  incompatible  with  his  situation  as  lessee  of 


MICHAELMAS  TERM,  1887.  687 

the  lot  and  cope.    His  lordship  directed  a  verdict  for  the  plaintiff,  but  re-  Q^$en*i  Bench, 
served  leave  to  the  defendant  to  enter  a  verdict  for  the  defendant.  v^.'^ 

M.  Z).  HiU  having  obtained  a  rule  nisi,  Abewrioht 


Sir/.  Campbe%  A.  6.,  Bo/gvy,  and  N.  A.  Clarke^  now  shewed  cause.  The 
deed  clearly  appoints  the  plaintiff  himself  bannaster,  and  has  not  given  him 
the  mere  right  of  nominating  another  person.  Nor  is  this  office  incompatible 
with  that  of  lessee  of  the  lot  and  cope.  The  barroaster  has  only  a  ministe- 
rial duty  to  perform  in  summoning  the  jury.  He  is  not  himself  the  judge, 
but  appoints  another  person,  who  decides  all  questions  in  which  he  is  in- 
terested, just  as  the  crown  appoints  the  superior  judges  and  the  lord  of  the 
manor  appoints  a  steward,  to  decide  questions  in  which  the  crown  and  the 
lord  of  the  manor  may  respectively  be  interested.  [Pattemnj  J.  The  grant 
does  not  oblige  the  barmaster  to  appoint  another  person  to  be  judge,  he  may 
act  himself.]  If  the  two  offices  are  incompatible  that  of  lessee  should  be 
avoided,  as  there  must  be  a  barmaster,  but  there  is  no  necessity  for  a  lessee. 
The  office  of  lessee  should  also  give  way  as  being  the  first  granted :  Com, 
Dig.  Officer,  (B.  6). 

M,  D.  HiU,  (with  whom  was  Humfrey),  contrd.  The  grant  was  the  only 
evidence  in  support  of  the  plaintiff's  appointment,  no  custom  was  shewn  to 
appoint  the  same  person  to  both  offices.  The  present  grant  is  like  the  grant 
of  an  advowson ;  the  plaintiff  may  appoint  a  barmaster  but  cannot  act  him- 
self [Lord  Daman,  C.  J.  In  Sir  Qtorge  Reyners  case  {a)  it  is  said  that  an 
office,  to  which  a  trust  is  annexed,  cannot  be  granted  for  a  term  of  years.]  The 
duties  of  the  barmaster  are  set  out  in  Houghton's  Complete  Miner,  which 
was  admitted  to  be  read  at  the  trial  for  both  parties.  It  appears  from  that 
work  that  the  custom  was  for  the  barmaster  to  be  chosen  by  the  miners  and 
merchants  themselves,  and  to  be  an  indifferent  person  between  them  and  the 
farmer,  and  that  for  certain  defaults  he  is  to  be  punishable  by  fines,  payable 
to  the  farmer.  He  is  also  to  regulate  the  measure  by  which  the  farmer's  lot 
is  to  be  taken.  The  plaintiff's  interest  as  farmer,  therefore,  is  directly  at 
issue  with  his  duty  as  barmaster. 

Lord  Denmak,  C.  J. — I  am  of  opinion  that  the  office  of  barmaster  is  in- 
compatible with  the  position  occupied  by  the  plaintiff  as  lessee.  The  office 
is  one  of  great  trust  and  confidence,  and  requires  the  personal  discharge  of 
many  duties  independent  of  any  jury.  If  that  be  so  I  think  he  cannot  ap- 
point a  deputy  to  do  that  which  he  is  disqualified  from  doing  himself.  The 
same  instrument  which  appoints  him  to  be  farmer  appoints  him  barmaster, 
and  the  evidence  afforded  by  that  instrument  alone  fully  justifies  the  jury, 
upon  the  issue  whether  he  was  barmaster  or  not,  in  finding  that  he  did  not 
fill  that  office.  His  appointment  then  to  the  office  of  barmaster  being  in- 
consistent with  the  situation  of  fiirmer  was  entirely  void,  because  in  con- 
templation of  law  he  had  as  fanner  a  direct  interest  to  violate  the  trust  and 
confidence  which  are  the  essence  of  his  office. 

PattssoNi  J. — I  am  entirely  of  the  same-  opinion.    The  miner's  articles 

(«)  9  Bep.  96a. 


V. 

Cantaelu 
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Qunn'i  BtfinA.  make  it  dear  beyond  all  doubt  that  the  farmer  cannot  properly  perfiinn  the 
v^/^/  duties  required  of  the  barmaster.  It  has  been  suggested  that  this  conflict* 
Arkwriout  jng  interest  in  the  same  person  may  be  a  reason  why  the  plaintiff  should 
Cantbxll.  vacate  one  of  his  offices,  but  that,  as  the  office  of  farmer  was  the  first  taken 
•and  not  indispensably  necessary,  that  office  should  therefore  be  vacated 
rather  than  the  office  of  barmaster,  which  is  of  greater  importance,  and,  in- 
deed, cannot  be  dispensed  with.  But  the  character  of  farmer  cannot  be 
designated  as  an  office,  and  even  if  it  were  I  am  not  prepared  to  say, 
wherever  a  person  is  appointed  to  an  office  which  may  be  incompatible  with 
one  previously  occupied,  that  the  first  office  is  thereby  vacated,  and  in  Rex 
V.  Patteson  (a)  the  Court  held  that  the  acceptance  of  a  second  imcompatiUe 
office  did  not  avoid  the  firsts  though  the  holding  the  first  made  the  defendant 
iheligible  for  the  second.  It  is  said,  however,  that  all  inconvenience  in  this 
case  may  be  obviated  by  the  appointment  of  a  deputy  to  perform  all  the 
functions  of  barmaster.  But  there  is  no  provision  in  the  grant  which  renden 
it  imperative  upon  Mr.  Arkwright  to  appoint  a  deputy,  and,  if  at  the  time 
the  office  was  granted  to  him  he  was  not  in  a  situation  to  execute  it  properly, 
he  cannot  effectually  get  rid  of  his  incapacity  by  any  delegation  to  another 
person ;  and  he  would  be  in  a  most  anomalous  position,  if  in  his  character 
of  farmer  he  were  to  be  made  liable  to  his  deputy  acting  for  him  as  bar- 
master. 

WiiLiAMs,  J. — I  am  of  the  same  opinion.  The  suggestion  thrown  out 
that  the  acceptance  of  a  second  incompatible  office  may  vacate  the  first,  and 
that  therefore  though  the  plaintiff  may  no  longer  be  farmer,  yet  that  he  is 
still  barmaster,  cannot  avail  him  under  the  circumstances  of  the  case,  for  hit 
situation  as  fiirmer  is  a  benefit  but  not  an  office ;  and  it  is  because  that  very 
benefit  derived  to  him  as  farmer  would  conflict  with  the  due  discharge  of  his 
duties  as  barmaster,  that  we  cannot  consider  him  entitled  to  fill  that  office. 
It  is  said  that  all  difficulty  may  be  avoided  by  his  appointing  a  deputy,  but 
to  say  nothing  of  the  influence  which  as  principal  he  might  be  expected  to 
retain  over  his  deputy,  the  well  known  maxim  ''  Qui  facit  per  aliam  fiuat 
per  se,"  would  oppose  an  insuperable  answer  to  this  expedient. 

CoLEKiDOE,  J. — I  am  of  the  same  opinion.  The  interest  of  Mr.  Ark- 
wright as  farmer  is  incompatible  with  the  office  of  barmaster.  The  barmas- 
ter is  called  upon  to  adjudicate  upon  the  conflicting  interests  of  the  lord  and 
the  miners.  There  is  no  difficulty  in  this  case  on  the  ground  of  immemonal 
custom.  The  evidence  at  the  trial  upon  tliis  point  consisted  of  the  lease 
only  and  of  this  single  appointment :  and  even  if  there  had  been  any  custom 
it  would  not  have  been  valid,  according  to  Wood  v.  Lovati  (6).  In  Ra  ▼• 
Jfdife  (c)  indeed  a  custom  for  the  steward  of  a  Court  Leet  to  nominate  cer- 
tain persons  to  the  bailiffs  to  be  summoned  on  the  jury,  was  held  to  be  a 
good  custom  ;  but  Wood  v.  Lovait  was  cited  and  not  impugned.  In  IFood 
V.  Lovatt  Lawrence^  J.  observed,  that  Bro.  Abr.  which  had  been  cited  to 
shew  that  an  amercement  at  a  Court  Leet  for  a  private  injury  to  the  lord 
was  good  by  custom,  was  not  warranted  by  the  case  in  the  Year  Books  to 
which  it  referred.    I  think  also  that  the  present  is  not  the  case  of  a  party 

(a)  4  B.  &  Ad.  9.  (b)  6  T,  R.  611.  (c)  2  B.  &  C.  54* 
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holding  two  incompatible  offices  so  as  to  raise  any  question  whether  the  a&-  Queen't  Bench. 
ceptance  of  the  latter  office  would  vacate  the  former,  but  simply  a  case  of        v^^/^/ 

the  appointee  to  a  single  office  having  an  interest  at  variance  with  his  duty.  Arkwriout 


Rule  absolute. 


Cantrell. 


BrODERICK  V.  HOLLINGSWORTH. 

npHE  declaration,  in  assumpsit  on  a  policy  of  insurance  upon  the  ship  ToadecimnUon 

Angcntein^  at  and  from  any  port  or  ports,  place  or  places,  whatsoever  in"  *^*e  oil*I'  **' 
and  wheresoever,  for  twelve  calendar  months,  commencing  on,  &c.  alleged  ship,  aiiegtug  a 
that  during  the  said  twelve  calendar  months,  and  whilst  the  sajd  ship  was  oTui?^*!!^*., 
attempting  to  prosecute  a  voyage,  to  wit,  on  &c.,  the  same  was  by  the  perils  that  after  the 
and  uangers  of  the  seas  broken,  damaged,  spoiled  and  destroyed,  and  was  ucj  ud  before  Uie 
wholly  lost  to  the  plaintiff.  i«»».  the  ship  wm 

Plea,  that  after  the  making  of  the  said  policy,  and  during  the  time  the  m^ withrraJ* 
said  ship  was  insured,  and  before  the  said  loss,  the  said  ship  was  greatly  1^°'^^'';,^'^  *^ 
broken,  damaged,  shattered,  loosened,  and  unseaworthy ;  but  the  same  by  been  rvpeired  by 
and  with  reasonable  care  and  diligence  in  that  behalf,  and  at  a  very  small  ul^t'ie*^"^  ^"^ 
costs,  as  compared  with  the  value  of  the  ship,  might  and  could,  and  ought  koowiog  the  pre- 
to  have  been  by  the  plaintiff  repaired,  amended,  and  rendered  seaworthy,  J!^Sr,,*IJdi5atthe 
yet  the  plaintiff,  well  knowing  the  premises,  did  not  nor  would  repair,  amend,  ihip  conuoucd  nn- 
and  render  the  ship  seaworthy,  but  wholly  refused  and  neglected  so  to  do,  theToM.  wu^heid 
and  she  so  remained  and  continued  in  such  unseaworthy 'condition  until  the  b»ion«p«cui 
time  of  the  loss  in  the  declaration  mentioned.     Verification  &c.  ground  tha^u 

Special  demurrer,  on  the  irround  that  the  plea  did  not  aver  the  loss  to  be  ■ho*>><i  ^^  ^ii 

.  1  •         1  1    •      -rtit  •  •  eveuuhave 

m  anywise  caused  by  the  plamtin  s  not  repainng.  averred  disttnctiy 

that  the  plain- 
tiff  knew  of  the 

Martin^  in  support  of  the  demurrer.     There  is  an  implied  warranty  in  uueaworthinets, 
marine  insurances  that  the  vessel  is  seaworthy  at  the  commencement  of  the  wp^Vd^throMh 
voyage,  but  not  that  she  shall  continue  so  throughout  the  voyage,  per  Lord  the  want  of  repair. 
Mansfield,  C.  J.  in  Eden  v.  Parkinson  (a),  and  Bermon  v.  Woodbridge  (6),  and  ihf  ^'Jlve*** 
Watson  V.  Clark  (c). — [Lord  Denman,  C.  J. — Does  not  the  plea  aver  in  sub-  been  good  if  it 
stance  something  more  than  unseaworthiness  after  the  commencement  of  the  such?" 
voyage,  namely,  that  the  loss  happened  through  want  of  repair  ?] — Injury  to 
a  certain  extent  is  admitted,  and  though  the  declaration  alleges  a  total  loss, 
yet  a  partial  loss  may  be  recovered  notwithstanding :   2  Wms.  Sound.  203, 
n.  1 8.     Again^  the  plea  does  not  state  that  it  was  the  duty  of  the  plaintiff  to 
repair,  and  there  is  certainly  no  stipulation  to  this  effect  in  the  policy. 
Questions  as  to  the  propriety  of  repairing  have  often  been  raised,  but  merely 
for  the  purpose  of  turning  a  total  into  a  partial  loss.     Lastly,  the  plea  does 
not  state  that  the  loss  happened  from  the  plaintiff's  neglect  to  repair. 

R.  V,  Richards,  contra.  The  plea  is,  in  substance,  that  the  vessel  became 
unseaworthy  after  the  risk  commenced,  and  that  the  loss  happened  from  the 
alleged  want  of  repair.  In  all  time  policies  the  vessel  must  not  only  be 
seaworthy  at  the  commencement  of  the  risk,  but  must  be  kept  so  throughout 

(a)  2  Doug.  732,  a.  (6)  2  Dong.  789.  (r)  1  Dow,  P.  C.  336. 
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Queen's  Bench,  by  all  needful  reparation,  as,  if  on  going  down  the  river  she  were  toloielier 
jib-boom,  the  captain  would  be  bound  to  put  in  and  repair,  and  in  like 
manner  in  case  of  any  material  injury  occurring  at  sea.  This  case  is  not  to 
be  distinguished  in  principle  from  Law  v.  HolUngsaorih  (a),  in  which  case 
the  captain  neglected  to  keep  a  pilot  on  board  on  coming  up  the  river.— 
[Lord  Denmauy  C.  J.<— The  plea  does  not  say  there  was  an  opportunity  to 
repair.] — It  says  that  the  vessel  might  and  could  have  been  repaired  at  a 
very  small  cost.  If  the  means  of  repairing  were  not  conveniently  at  hand 
there  might  be  a  question  on  that  point  for  the  jury,  but  enough  for  the 
defendant's  purpose  is  admitted  generally  by  the  demurrer. — [Pattttm,^,— 
Lam  v.  Hollingiworth  was  pevhaps  decided  with  reference  to  the  sutute, 
which  requires  a  pilot  to  be  taken  on  board.]— Lord  Kenjfon^  C.J.  exprenly 
said,  "  I  d9  not  feel  that  I  am  bound  in  this  case  to  decide  whether  or  not  It 
be  necessary  that  there  should  be  on  board  the  vessel  a  pilot  qualified 
according  to  the  act  of  parliament  referred  to.  This  case  may  be  dispoied 
of  without  deciding  that  question."  The  cases  from  Douglas  need  not 
be  questioned,  but  they  decide  no  more  than  that  primd  facie  the  insured 
discharges  his  duty  by  having  the  vessel  seaworthy  at  the  commencemeDt 
of  the  voyage,  but  the  plea  in  this  case  charges  the  loss  to  have  happened 
through  negligence  to  repair. — {^Paitetont  J. — The  plea  does  not  say  the 
plaintiff  knew  that  repairs  had  become  necessary.  It  says  that  the  plaintiff 
well  knowing  the  premises  did  not  repair.] 

Martin  in  reply.  If  Law  v.  HolUngsworth  applies,  it  may  be  considered 
as  overruled  by  Bishop  v.  Pent  land  {b),  and  Busk  v.  The  Royal  Exckam 
Assurance  Company  (c),  in  the  latter  of  which  cases  there  was  very  great 
negligence,  for  the  whole  of  the  crew  had  left  the  vessel. — [Po/ZeacM,  J.— 
None  of  those  cases  were  on  time  policies.] — This  loss  occurred  in  the  course 
of  the  voyage  within  the  stipulated  time.  Negligence  of  the  shipowner's 
servants  is  one  of  the  risks  insured  against.  At  all  events  the  plea  givei  do 
answer  whatever  to  the  allegation  of  partial  loss. 

Lord  Denman,  C.  J. — The  defence  of  unseaworthiness  has  generally  beeo 
applied  to  the  condition  of  the  insured  vessel  at  the  period  of  commeociog 
her  voyage.  That  is  not  the  case  here,  but  it  is  stated  that  the  vessel 
became  unseaworthy  subsequently,  and  that  it  might  have  been  repaired  by 
the  plaintiff  at  a  small  cost.  I  Wve  some  doubt  whether,  if  the  plea  hid 
averred  that  she  became  unseaworthy  by  the  gross  negligence  of  die  ship- 
owner, it  would  not  have  furnished  a  defence^  though  certainly  one  of  i 
novel  character,  if  not  dangerous  in  principle.  But  this  plea  does  not  eves 
aver  distinctly  that  the  plaintiff  was  cognizant  of  the  precise  condition  of  the 
ship,  it  merely  states  generally,  that  he  well  knew  the  premises  &c.,  and  io 
the  second  place,  it  does  not  aver  that  the  reparation  might  have  uken  place 
before  the  loss  happened. 

LiTTLBDALB,  J. — The  Warranty  of  seaworthiness  applies  to  the  state  of 
the  vessel  on  commencing  her  voyage,  and,  if  she  become  unseaworthy  very 
shortly  afler,  the  warranty  may  nevertheless  have  been  fully  complied  with. 


(a)  7  T.  R.  160. 


(6)  7B.&C.219. 


(c)  2  B.  &  A.  73. 
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I  do  Dot  say  whether  it  would  or  would  not  be  a  defence,  that  by  the  default  Quetu't  Btnch. 
of  the  captain  during  the  voyage  the  vessel  became  unseaworthy,  that  her 
state  was  well  known  to  him,  yet  that  he  did  not  repair,  and  that  the  loss  hap- 
pened in  consequence.  The  present  plea,  however,  does  not  let  in  such  a 
defence;  it  substantially  says  no  more  than  that  she  became  unseaworthy, 
for  the  allegation,  that  she  became  damaged,  shattered,  and  loosened  is 
nothing,  and  the  smallest  possible  injury  might  be  meant  by  it.  The  words^ 
**  well  knowing  the  premises,"  are  insufficient  to  fix  the  plaintiff  with  know- 
ledge of  her  condition.  Even  if  the  unseaworthiness  supervened  within 
the  plaintiff's  knowledge,  the  declaration  has  not  been  answered^  for  it  is 
not  even  stated  that  the  loss  happened  frotp  the  want  of  repair.  I  think 
the  plea  bad. 

Pattssov,  J. — I  am  of  the  same  opinion.  The  plea  does  not  state  that 
the  loss  took  place  through  the  pbiintiff's  neglect  to  repair  in  time.  The 
implied  warranty  of  seaworthiness  is  satisfied,  if  the  ship  be  seaworthy  at 
the  commencement  of  the  risk.  The  unseaworthiness  here  alleged  is  of  the 
ship  itself,  which  is  a  very  different  case  from  unseaworthiness  arising  from 
want  of  a  particular  crew  during  a  voyage  requiring  a  variation  of  the  crew 
at  particular  places.  Suppose  then,  afVer  the  voyage  has  commenced,  some- 
thing to  occur  through  the  default  of  the  owner,  and  the  loss  to  be  traced  to 
it;  I  think  the  defence  would  be,  not  on  the  breach  of  warranty^  but  on  the 
neglect  of  the  owner.  It  is  contended  that  the  warranty  of  seaworthiness 
extends  over  the  whole  time  of  insurance  if  the  owner  has  any  opportunity 
of  repairing,  but  I  am  not  aware  of  any  authority  for  thi^  position.  There 
is  not,  I  think,  any  distinction  in  this  respect  between  time  policies  and 
others. 

Judgment  for  the  Plaintiff,  (a) 

(a)  Williamt,  J.  was  absent. 


Pearson,  Assignee  of  James  Graham,  v.  Andrew 
Graham. 


'T^ ROVER  for  goods  possessed  by  the  plaintiff,  as  assignee  of  the  bank-     After  •  trader 

rupt,  and  converted  by  the  defendant  after  the  bankruptcy.     Pleas:  ^^^^^^^^ 
1.  Not  guilty.     2.  That  James  Graham  was  not  a  bankrupt.     3,  That  the  the  defendant, 
plaintiff  was  not  lawfully  possessed  modo  et  form4.     On  the  trial  before  u^a^JJS'nm*" 
Ttadia/,  C.  J.,  at  the  Westmorland  summer  assizes,  18S5,  it  appeared  that  wid  vu  ignorant 
the  defendant  was  the  brother  of  the  bankrupt,  and  assisted  him  in  his  busi-  cy'^npunnanciT 
ness.    On  the  24th  July,  1834,  the  bankrupt  committed  an  act  of  bank-  jj^genereiaa- 
Tuptcy  by  leaving  his  place  of  abode  (to  which  he  did  not  return)  with  the  purpose,  sold 
intention  of  avoiding  his  creditors.    The  defendant,  on  the  next  day,  acting  J^^^.^*'^, 

mnd  applied  the 
prooeeda  for  hit  benefit.  More  than  two  monUis  after  the  sale  a  fiat  iMued  against  the  trader.  In  trover 
by  the  auignee  for  a  conversion  of  tliese  goods,  the  defendaut  pleaded,  1.  Kot  guilty.  8.  That  the  plaintiff 
waa  not  lawfully  posaeised.  Hdd,  1.  that  the  defendant,  as  he  had  received  no  express  orders  to  sell  the 
goods,  but  acted  under  a  general  authority  only,  was  gnilty  of  a  conversion,  and  that  if  the  particular 
circumstances  attending  the  'sale  afforded  any  dei^nce,  tliey  should  have  been  specially  pleaded.  S.  That 
the  sale  by  the  defendant  was  not  protected  by  6  G.  4,c.  l6,  s.8i,af  he  wasaiAAr^  person  and  the 
purchaser  was  the  person  dealing  with  the  bankrupt,  with  respect  to  whose  ignorance  of  the  act  of 
iMokruptcy,  so  as  to  validate  the  sale,  there  bad  been  no  finding  by  the  jury. 
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Qu£en*t  Bench.   88  his  servant,  sold  the  goods  in  question,  which  the  purchaser,  after  paying 

^^y^        the  full  value  of  them,  took  awa^.     The  defendant  applied  the  proceeds  to 

Pearson       ^1,^  payment  of  some  of  the  bankrupt's  debts.  The  fiat  of  bankruptcy  issued 

GsAiiAif.       more  than  two  months  afterwards.     The  jury  found  that  the  defendant  acted 

under  his  general  authority,  and  that  he  did  not  at  the  time  of  the  sale  knov 

of  the  act  of  bankruptcy ;  but  no  question  was  submitted  to  them  as  to  the 

knowledge  of  the  purchaser.     The  learned  judge  directed  the  verdict  to  be 

entered  for  the  plaintiff,  but  reserved  leave  to  the  defendant  to  move  to  enter 

a  nonsuit. 

Blackburne  in  the  following  term  having  obtained  a  rule  nisi, 

Cresswell  and  IVighfman  shewed  cause.  The  tiile  of  the  plaintiff,  as  assig- 
nee, to  the  goods  in  question,  related  back  to  the  time  when  the  act  of 
bankruptcy  was  committed,  and  the  sale  by  the  defendant  on  the  followiog 
day  was  undoubtedly  a  conversion  of  them,  so  as  to  render  him  liable  in 
trover.  Section  81  of  the  6  Geo.  4,  c.  IG,  which  protects  dealings  by  and 
with  any  bankrupt  more  than  two  months  before  the  issuing  of  the  commis- 
sion, applies  only  to  the  bankrupt  and  to  the  person  dealing  with  him,  and 
therefore  does  not  protect  the  sale,  which  in  this  case  was  made  by  a  third 
person.  Nor  does  section  82,  which  applies  only  to  payments  made  to  the 
bankrupt  himself,  afford  any  defence.  If  the  particular  circumstances  of  the 
sale  afford  any  defence,  they  should  have  been  specially  pleaded,  but  under 
the  present  issues,  the  plaintiff  is  entitled  to  retain  the  verdict. 

Alexander  contra.  The  sale  was  made  by  the  defendant  as  agent  for  the 
bankrupt,  and  an  agent  has  frequently  been  protected  under  circumstances 
similar  to  the  present ;  Coles  v.  RMns  (ff),  CoUs  v.  Wright  ^6),  and  Tope  v. 
Hockin  (c).  The  defendant's  conduct  therefore  did  not  amount  to  a  conver- 
sion. But  the  plaintiflF  was  not  possessed  of  the  goods,  so  that  the  pleadings 
are  sufficient  to  let  in  the  present  defence.  The  goods  had  been  sold  more 
than  two  months  before  the  issuing  of  the  fiat,  and  the  property  in  them  was 
transferred  to  the  purchaser  under  6  Geo,  4,  c.  16,  s.  81.  The  payroeot 
also  is  protected  by  the  82nd  section,  for  the  payment  to  the  defendant, » 
agent,  was  a  payment  to  the  bankrupt  himself.  Trover  could  not  be  main- 
tained against  the  purchaser.  Hill  v,  Farnell(d),  and  Cash  v.  Young  (e). 

Cur.  adv.  ruU. 

Lord  Denman,  C.  J.  (after  stating  the  facts  of  the  case  as  above),  now 
delivered  the  judgment  of  the  Court. — Upon  this  state  of  facts  two  ques- 
tions arise:  first,  whether  the  defendant  did  convert  the  goods  at  all;  and, 
secondly,  if  he  did,  whether  the  plaintiff,  as  assignee,  was  possessed  of  them; 
or,  in  other  words,  whether  any  property  in  them  passed  to  him  by  the 
assignment  of  the  commissioners. 

As  to  the  first  question,  it  might  be  very  doubtful  whether  a  servant  deli- 
vering goods  by  his  master's  order  could  be  said  to  have  converted  those 
goods  as  against  the  assignees  of  his  master.  Coles  v.  Wright  (/  )  rather  seems 


(a)  3  Campb.  183.  (d)  9  B.  :^  C.  45. 

•     1  Taunt.  198.  (e)  2  B.&  C.  413. 

.&C.  101.  (/)  4  Taunt.  198. 


(6)  1  Tau 
(,c)  7  B.  { 
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Pearson 

V. 

Graham. 


except  those  witfiin  a  fourth  township,  called  Horbury.  The  question  was,  Queen* t  Bench, 
to  shew  that  he  could  not.  But  in  the  present  case,  the  defendant  had  re- 
ceived no  express  orders  as  to  the  goods  in  question,  but  took  upon  himself, 
under  a  general  authority,  to  sell  and  deliver  them  at  a  time  when,  as  it 
afterwards  turned  out,  his  master  had  absconded  and  abandoned  all  control 
over  his  property.  This  was  a  sufficient  dealing  with  them  to  constitute  a 
conversion,  unless  by  any  other  facts  the  defendant  could  shew  that  he  was 
justified  in  what  he  did,  and  then  such  justification  should  have  been  put  on 
the  record  by  way  of  special  plea. 

The  next  question  therefore  arises,  viz.,  whether  the  property  in  these 
goods  passed  to  the  plaintiff  as  assignee,  under  the  assignment  of  the  com- 
missioners. Now,  assuming  that  it  would  pass  by  relation  to  the  act  of 
bankruptcy,  that  is,  from  the  24th  July,  still  it  is  contended  that  the  sale  is 
protected  and  rendered  valid  by  the  81st  section  of  the  6  Geo,  4,  c.  16,  and 
that  the  plaintiff  had,  in  consequence  of  that  section,  no  property  and  no 
possession,  actual  or  constructive.  That  section  renders  valid  all  convey* 
ances  by,  and  all  contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt,  bond  fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  against  him;  notwith- 
standing any  prior  act  of  bankruptcy,  provided  the  person  so  dealing  with 
such  bankrupt  had  not  at  the  time  of  such  conveyance^  contract,  dealing,  or 
transaction,  notice  of  any  prior  act  of  bankruptcy.  In  this  case  the  trans- 
action was  more  than  two  months  before  the  commission,  and  the  defendant 
had  no  notice  of  a  prior  act  of  bankruptcy.  But  the  defendant  was  not  the 
person  dealing  with  the  bankrupt,  he  was  the  agent  or  servant  of  the  bank- 
rupt, and  the  person  dealing  with  the  bankrupt  was  the  purchaser.  In  order 
therefore  to  render  the  transaction  valid,  the  jury  should  have  been  satisfied 
that  the  purchaser  had  no  notice  of  a  prior  act  of  bankruptcy,  as  to  which 
no  question  was  put,  nor,  as  it  should  seem,  any  evidence  offered.  The 
onus  of  shewing  the  validity  of  the  sale,  in  order  to  raise  the  question  of 
property  or  no  property  in  the  plaintiff,  (assuming  that  it  could  be  so  raised) 
lay  with  the  defendant;  and  as  he  failed  in  showing  the  validity,  the  general 
rule  applies,  and  the  property  was  in  the  plaintiff  by  relation* 

A  further  question  arises  on  the  H2d  section,  which  provides  that  all  pay- 
ments really  and  i)on4  fide  made  to  a  bankrupt  before  the  date  and  issuing 
of  a  commission^  shall  be  deemed  valid,  notwithstanding  a  prior  act  of  bank- 
ruptcy, provided  the  person  so  dealing  with  the  bankrupt  had  not,  at  the 
time  of  such  payment  to  him,  notice  of  any  prior  act  of  bankruptcy,  Cash  v. 
Young  (a),  and  Hill  v.  Farn€U{h\  are  authorities  to  shew  that  a  payment 
on  a  ready  money  purchase  is  within  this  section ;  but  still,  as  before,  the 
point  for  the  jury  is,  whether  the  person  paying  had  notice  of  an  act  of 
bankruptcy,  and  that  point  was  not  submitted  to  the  jury.  The  former 
observations  therefore  apply,  and  the  rule  for  entering  a  nonsuit  must  be 
discharged. 

Rule  discharged. 


(a)  2B.&C.  413. 


(h)  9  B.  &  C.  45. 
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Quftn'i  Bench* 


Craven  v.  Sanderson  and  others. 


"fear  towDshipt 
constitatiag  the 
parish,  whereas 
the  fbttith  town- 
ship was  also  lia- 
ble.   Plea,  that 
the  fourth  town- 
ship had  from 
tine  immemorial 
a  chapel  of  Its 


inhabitants  had 
enjoyed  divine 
rites,  tliat  the 
eotts  of  repairing 
such  chapel  had 
been  exclusively 
paid  by  such  In- 
habitaats,  who 


Tht^lJlu^u^n     PROHIBITION.    The  declaration  stated— whereas  the  parish  of  Wake- 
auted  that  the  field,  in  the  county  and  division  of  York,  had  imraemorially  beeo  sd 

?ltid^fwulere.*"  ^"'cient  parish,  with  a  parish  church  belonging  to  it,  and  had  been  divided 
pairs  of  the  piirish  into  four  townships,  VIE.  Wakefield,  Stanley-cum-Wrenthorpe,  AWerthorpe- 
meTe^J^rd  t^n  cum-Thomes,  and  Horbury,  and  the  inhabitants  of  the  said  townships  were 
three  only  out  of  liable  to  Contribute  to  the  repairs  of  the  parish  church;  and  whereas,  since 
the  3  Geo.  4,  c.  72,  three  chapda  had  been  built  within  the  said  parish  by 
virtue  of  the  said  act  and  other  acts  then  in  force  {or  building  additiooal 
churches  in  populous  parishes;  viz.  one  chapel  in  Staidey,  appropriated  to 
an  ecclesiastical  district  ascertained  under  the  said  acts ;  another  chapel  ia 
Alverthorpe  also  appropriated,  and  another  in  Thomes  not  appropriated; 
and  whereas,  by  the  said  acta  and  by  the  law  of  the  land,  the  repairs  of  the 
own,  at  which  the  Said  district  chapcls  of  Stanley  and  Alverthorpe  ought  to  be  made  by  the 
parish  at  large,  or  by  the  districts  to  which  they  belonged,  by  rates  to  be 
raised  within  the  districts  respectively,  and  the  repairs  of  the  chapel  in 
Thomes  by  the  parish  at  large;  and  whereas  in  the  yestry  of  the  said  psrisli 
church,  on  &c.,  the  churchwardens  and  the  inhabitants  of  the  said  parish,  or 
the  major  part  of  them,  made  a  rate  upon  the  parishioners,  inhabitants  of  the 
said  parish,  for  certain  repairs  of  the  parish  church,  by  which  rate  the 
rnwirs  of  tho  parishioncrs,  inhabitants  of  the  township  of  Horbury,  were  not  rated  to  the 
P*|^  *b^^hat  '®P^^  ^^  ^^®  "^^  church,  and  the  parishioners,  inhabitants  of  the  other  three 
all  fo«r  townthipf  townships  ouly  by  the  said  rate  were  rated  to  the  said  repairs;  and  whereas 
w'^ilIrt^M-*"  *®  plaintiff  at  the  time  of  making  of  the  said  rate  and  thence  hitherto  hath 
tinned  repain.  been  and  is  a  parishioner,  inhabitant  of  the  township  of  Wakefield  aforesaid— 
^i^t^bad  not  ^^  ^^  ^^  defendants,  churchwardens  of  the  parish,  well  knowing,  &c. 
by  joining  issae  but  pretending  that  the  inhabitants  of  Horbury  are  not  liable  to  be  rated  to 
adt^ttodthrik^u  ^®  repairs  of  the  parish  church,  by  reason  of  some  supposed  custom,  pre- 
■uted  in  the  scription,  or  law  of  the  land,  and  that  the  repairs  of  a  certain  chapel  in  Hor- 
bury have  been  immemorially  by  the  inhabitants  of  Horbury  only,  and 
intending  to  aggrieve  the  plaintiff  &c.  The  declaration  then  set  out  die 
libel  of  the  defendants  in  the  Ecclesiastical  Court,  which  alleged  that  the 
parish  church  required  repairs,  which  ought  to  be  paid  by  a  rate  on  the 
other  three  townships  exclusive  of  Horbury,  that  the  present  plaintiff  had 
been  duly  rated,  and  that  the  rate  payable  by  him  was  still  due.  It  then 
set  out  the  plea  to  the  libel,  wherein  the  present  plaintiff  alleged  that  the 
exemption  of  Horbury,  if  any,  ought  to  have  been  pleaded,  and  denied  that 
he  was  properly  rated.  It  then  set  out  the  answer  of  the  churchwardens, 
alleging  the  exemption  of  Horbury,  as  having  a  chapel  with  all  parochial 
rites,  which  chapel  had  been  immemorially  repaired  by  the  inhabitants  of 
that  township  &c. 
The  defendants  pleaded,  tliat  the  chapels  in  Stanley-cum<  Wrenthorpe  aod 


Clie  plea.    8.  An 
amended  plea, 
letting  ont  the 
•ame  fscts  as  the 
fonner  plea,  but 
concluding  with 
an  averment  that 
the  fourth  town- 
ship was  not  rate- 
able, and  with  a 
verification,  hav- 
ing been  found 
fvr  the  defend- 
anU,  ktU,  that 
it  must  be  pre- 
sumed, after  vtr- 
diet,  tliat  the 
chapel  was  coeval 
with  the  parish 
church  and  not 


a  mere  chapel 

of  ease,  and  that  the  eiemption  of  the  fonrtk  township  might,  therefore,  be  sustained.  S.  The  S  Gm,  4^ 
c.  7S,  s.  eo,  enacts,  that  all  churches  built  by  virtue  of  the  5B  G«e.  S,  c.  45,  in  aid  of  the  churchea  of  the 
perbhct  or  pimeu  in  which  they  shall  be  situated,  shall  be  repaked  by  the  parishes  or  ptseu  mt  largt  to 
which  such  chapels  shall  belong.  ifeW,  that  a  township,  which  had  been  always  exempt  from  all  mes  for 
tlie  repairs  of  the  parish  church,  was  not  liable  *to  be  rated  for  the  repaurs  of  a  chapel,  built  under  tliese 
acts,  and  situated  within  aootlicr  township* 
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Alverthorpe-cum-Thornes  were  built  in  aid  of  the  parish  church,  and  that  QuutCt  Bench. 
there  then  was  and  from  time  immemorial  had  been  a  church  or  chapel  within        v^/^/ 
the  township  of  Horbury,  the  inhabitants  of  which  enjoyed,  and  from  time  im-        Cra  vek 
memorial  had  enjoyed,  aU  manner  of  divine  rites  and  services,  and  that  the     Sandbrbon 
costs  of  repairing  the  said  church  or  chapel  have  been  exclusively  paid  by      ^^  oth«n. 
rates  upon  tlie  occupiers  &c.,  within  the  said  township ;  and  that  from  time 
whereof  &c.,  no  rate  for  the  repairs  of  the  parish  church  of  Wakefield  had 
been  laid  upon  any  inhabitant  of  the  township  of  Horbury^  without  this, 
that  the  inhabitants  of  the  four  townships,  including  Horbury,  from  time 
whereof  &c.,  have  been  and  are  liable  to  repair  the  parish  church  of  Wake* 
field  in  manner  and  form,  concluding  to  the  country.     Issue  was  joined  on 
the  traverse. 

On  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  York  summer  assizes, 
1854,  it  was  proved  for  the  plaintiff  that  Horbury  was  situate  within  the 
parish  of  Wakefield;  for  the  defendants,  that  for  twenty -five  years  no  church 
rates  in  respect  of  the  parish  church  had  ever  been  collected  from  the  inha- 
bitants of  Horbury,  that  they  did  not  attend  the  parish  vestry,  and  that 
chapelwardens  for  Horbury  were  sworn  in  separately  from  those  for  Wake- 
field. His  lordship,  upon  this  evidence,  thought  that  the  defendants  were 
entitled  to  a  verdict,  as  all  the  facts  in  the  inducement  to  the  traverse  were, 
in  his  opinion,  admitted.     Verdict  for  the  defendants. 

In  the  following  term,  Alexander  obtained  a  rule  nisi  for  a  new  trial,  or 
for  judgment  non  obstante  veredicto. 

Sir  F.  Pollock,  Sir  JV.  W.  Folleti,  Addison  shewed  cause  in  Hilary  Term, 
1836. 

Alexander  and  Hoggins  were  heard  in  support  of  the  rule. 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.  in  the  same  term  delivered  the  following  judgment. — 
The  plaintiff  in  prohibition  complained  of  a  church-rate  laid  on  three  only 
out  of  four  townships,  which  compose  the  parish  of  Wakefield.  The  de- 
fendants claimed  exemption  for  the  fourth  township  (Horbury)  in  a  plea 
alleging  that  it  had  a  separate  chapel  of  its  own,  and  a  custom  to  perform 
there  all  ecclesiastical  rites,  and  to  repair  it  by  rates  levied  exclusively  on  its 
own  inhabitants,  and  traversing  the  liability  of  all  four  to  repair  the  parish 
church.  Issue  was  joined  on  the  traverse.  On  the  trial  at  York,  before 
Lord  Lyndhurst,  the  plaintiff  contented  himself  with  proving  that  the  town- 
ship of  Horbury  was  locally  situate  in  the  parish  of  Wakefield;  the  defend- 
ants then  argued  from  the  other  evidence,  that  Horbury  parish  had  a 
separate  chapel  where  the  rites  were  administered,  and  the  learned  judge 
interposed  with  an  observation  to  the  plaintiff's  counsel  that  the  evidence 
appeared  very  strong  to  that  effect.  The  plaintiff's  counsel  required  proof 
of  separate  rates  being  laid,  but  the  judge  then  said  that  issue  was  joined  on 
the  liability  traversed,  and  that  aU  the  inducement  to  that  traverse  was 
admitted  by  the  plaintiff's  taking  issue  on  it.  The  jury  thereupon  found  a 
verdict  for  the  defendants,  which  we  are  now  required  to  set  aside,  and  grant 
a  new  trial  or  give  judgment  for  the  plaintiff  non  obstante  veredicto ;  but 
we  think  it  would  be  inexpedient  to  decide  on  this  motion  the  question  of 
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QtiMn'jBmcA.  l&w  that  may  be  raised  to  the  validity  of  the  plea,  because  the  coarse  taken 
at  the  trial  in  regard  to  the  evidence  appears  to  us  to  have  been  incorrect 
For  the  traverse  of  liability,  if  wrong,  as  too  general,  cannot  be  called  imma- 
terial, since  it  was  the  very  point  on  which  the  cause  turned;  and  we  do  not 
see  how  the  plaintiff,  denying  the  traversed  fact,  can  be  supposed  to  hare 
admitted  all  the  particulars  in  the  inducement,  which  are  put  forward  as 
making  up  the  general  fact.  If,  on  the  other  hand,  the  traverse  was  imma- 
terial, within  the  meaning  of  the  ISth  rule  of  Hilary  Term,  4  Will.  4,  so  as 
to  authorise  the  plaintiff  to  pass  over  it  and  select  a  single  fact  for  denial,  be 
ought  to  have  taken  that  course.  As  the  pleadings  stand,  both  parties  are 
content  to  meet  on  the  question  of  liability,  and  the  defendants,  on  whom  the 
burden  of  proving  the  exemption  of  Horbury  falls,  because  it  is  against 
common  right,  were  bound  to  make  out  all  that  was  necessary  to  that  end. 
The  least  they  could  do  to  entitle  themselves  to  a  verdict  was  to  prove  all 
the  facts  stated  in  the  inducement.  Now  it  is  clear  on  consideration,  though 
it  struck  my  mind  otherwise  during  the  argument,  that  the  mere  facts  of  the 
chapel  being  kept  in  repair  without  coming  upon  the  general  rates  of  tiie 
parish,  is  no  proof  of  the  custom  to  repair  it  by  means  of  a  rate  levied  on 
the  township,  because  it  may  have  been  preserved  and  repaired  by  voluntary 
contributions  of  the  parishioners  and  others.  It  follows  that  the  defendants, 
who  have  obtained  a  verdict  in  favour  of  the  exemption  from  church-rates 
without  proving  that  part  of  their  plea,  which  avers  the  liability  to  chapel- 
rates,  cannot  be  allowed  to  keep  that  verdict,  and  the  plaintiff  is  entided  to 
a  new  trial. 

Rule  absolute  for  a  new  trial 


After  this  rule  was  made  absolute,  the  defendants  amended  their  plea. 
The  plea,  as  amended,  retained  all  the  averments  in  the  inducement  to  the 
former  plea,  and,  instead  of  concluding  with  a  traverse  as  before,  averred, 
that  the  inhabitants  of  Horbury  had  immemorially  been  exempt  from  all 
liability  to  contribute  to  the  repairs  of  the  parish  church  of  Wakefield.  Ve- 
rification. The  replication  admitted  that  Horbury  had  never  paid  any  rates 
for  the  repair  of  the  parish  church  of  Wakefield,  and  traversed  all  the  other 
allegations  in  the  plea. 

The  second  trial  took  place  before  Lord  Denman,  C.  J.  at  the  York  spring 
assizes,  1836,  when  the  defendants  again  recovered  a  verdict. 

In  the  following  term  a  rule  nisi  was  obtained  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto.  The  case  was  afterwards  turned  into  a 
special  case,  and  argued  last  term  by 


Alexander  for  the  plaintiff,  and  Cresswell  for  the  defendant. 


Cur.  ado,  vuU, 


Lord  Denman,  C.J.  now  delivered  the  judgment  of  the  Court— This 
was  a  suit  in  prohibition,  to  restrain  the  parish  officers  of  Wakefield  from 
enforcing  a  rate  for  the  repair  of  the  parish  church,  and  of  three  chapels 
belonging  to  three  townships  within  the  parish,  two  of  which  chapels  were 
appropriated  to  districts,  under  the  church  building  acts,  and  one  was  not  so 
appropriated.     The  rate  was  imposed  on  all  the  occupiers  within  the  parish, 
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whether  they  were  properly  omitted  from  the  rate.  The  jury  found  a  ver-  Queen's  Bench, 
diet  in  the  defendants*  favour  at  the  summer  assizes  in  1834,  and  again,  in  v^v^^ 
suhstance,  the  same  verdict  on  a  new  trial  in  the  spring  of  1836,  though  the  Cravxn 
plea  had  undergone  some  amendment.  We  are  to  determine,  whether  the  Sanderson 
amended  plea  states  a  legal  exemption  for  that  township  from  the  common  and  others, 
law  liability  to  be  taxed  for  the  reparation  of  the  parish  church.  The  repli- 
cation, on  which  the  parties  went  to  the  country,  afler  stating  that  the  chapels 
of  the  three  other  townships  were  not  built  in  aid  of  the  parish  church,  on 
which,  however,  no  dispute  was  raised,  further  alleged  in  denial  of  the  plea, 
that  there  is  not,  from  time  whereof  the  memory  &c.,  a  church  or  chapel 
within  Horbury,  at  which  the  inhabitants  of  that  township  receive  and  have 
immemorially  received  all  manner  of  divine  rites  and  services,  and  that  the 
costs  and  expenses  of  repairing  the  said  church  or  chapel,  and  of  providing 
necessaries  for  the  performance  of  the  same,  have  not  from  time  immemorial 
been  defrayed  by  rates  and  assessments  on  property  in  Horbury,  and  that 
the  inhabitants  of  Horbury  are  not  exempted  from  the  repairing  of  the 
parish  churchy  but  ought  to  be  rated  and  assessed  thereto.  Then  does  the 
affirmative  of  these  facts  establish  the  exemption  contended  for?  The  plain- 
tiff's argument  was,  that  all  may  be  true,  and  the  township  of  Horbury  may, 
notwithstanding,  have  had  a  church  or  chapel  originally  built  in  aid,  or  (as  it 
is  sometimes  expressed)  in  ease  of  the  parish  church.  It  was  said,  even 
before  time  of  memory,  the  parish  might  be  first  created  and  the  church 
erected,  and  afterwards  the  chapel  built;  that  all  parochial  rites  may  have 
been  performed  there,  the  inhabitants  of  the  township  tsrking  upon  them- 
selves exclusively  the  burden  of  repairing  it,  in  which  state  of  things  the 
defendants  did  not  dispute  that  the  liability  to  contribute  to  the  repairing  of 
the  church  would  not  be  taken  away.  The  plaintiff  referred  to  Gibsons 
Codex,  197,  (edit.  1761)  p.  21  (edit.  1713).  No  reference  was  made  to  the 
constitution  oi  Othobon,  which  is  copied  in  the  same  vol.  (p.  ZSS,  edit.  1713) 
"  De  oblationibus  capellarum  restituendis  ecclesisc  matrici,"  which  enjoins 
restitution  of  offerings  from  chapels  to  parish  churches  by  chaplains,  called 
''  ministrantes  in  capellis  hujusmodi  quae  salvo  jure  matricis  ecclesiae  sunt 
concessse,'*  which  passage  shows  that  chapels  have  existed  without  the  reser- 
vation of  any  privilege  to  the  mother  church,  or  rather  that  a  parish  church 
and  a  chapelry  may  exist  within  the  same  parochial  boundaries,  without  the 
relation  of  mother  and  offspring,  but  independent  of  each  other,  and  most 
probably  coeval.  In  the  other  place  above-mentioned,  Gibson*s  text  is  no 
doubt  strong  in  its  import ;  but  it  is  needless  to  observe  that  that  writer  is 
not  to  be  considered  as  an  authority.  The  passage  is  made  up  of  extracts 
from  cases  decided  in  our  Courts,  from  which  it  will  be  found  extremely 
difficult  to  deduce  any  rule  of  law  whatever.  In  some  it  is  said  that  a 
ground  of  exemption  must  be  stated  in  pleading;  in  others,  that  the  exemp- 
tion should  be  directly  averred,  and  that,  if  it  is  qualified  with  "  ratione 
inde,"  it  will  be  bad.  In  some  cases  it  is  holden,  that  to  leave  out  cf  a 
church-rate  certain  parishioners  or  districts  is  no  ground  for  prohibition;  in 
others,  the  writ  has  been  granted  for  that  reason  without  any  hesitation.  In 
the  case  of  Aston  v.  Castle  Birmdge{a),  the  Court  held,  that  the  inhabitants 
of  a  chapelry,  sued  for  a  rate  raised  for  repairing  a  parish  church,  did  not 

(a)  Hob.  66 ;  2  RoU.  Abr.289. 
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Qumn'i  Btmok.  entitle  themBelves  to  m  prohibition,  by  shewing  that  they  had  in  fact  reputed 
their  chapel*  and  had  performed  there  the  rites  of  baptism  and  marriage,  if 
they  buried  at  the  parish  church.  On  all  hands  it  was  agreed  that  the  mere 
&ct  of  repairing  their  own  place  of  worship  gave  no  exemption.  These 
authorities  could  hardly  have  supplied  any  safe  rule  for  the  decision  of  the 
present  case ;  but  at  a  later  period  Lord  Holt  had  to  deal  with  a  case,  the 
circumstances  of  which  were  almost  identical  with  Aiton  ▼.  Cattk  Bir- 
midge  (a),  and  though  there  was  no  necessity  for  laying  down  the  principle 
on  which  legal  exemptions  must  depend,  yet  he  has  explained  it  in  a  dear 
and  satisfactory  manner.  In  Ball  v.  Crou  (6),  he  said  "  that  by  common 
law  the  parishioners  of  every  parish  are  bound  to  repair  the  churdi.  Id  the 
principal  case,  those  of  a  chapelry  may  prescribe  to  be  exempt  from  repair- 
ing the  mother  church,  as  where  it  buries  and  christens  within  itself  and  has 
never  contributed  to  the  mother  church;  for  in  that  case  it  shall  be  intended 
coeval,  and  not  a  later  erection."  But  he  observed,  that  **  the  chapel  could 
only  be  an  erection  in  ease  and  favour  of  them  of  the  chapelry ;  for  they  of 
the  chapelry  buried  at  the  mother  church  till  Henry  8th's  time,  and  then 
undertook  to  contribute  to  the  repairs  of  the  mother  church."  We  have 
then  the  opinion  of  this  learned  judge,  at  a  time  when  the  doctrine  of  prohi- 
bition was  fiir  from  obsolete,  that  where  the  chapelry  has  from  beyond  time 
of  memory  performed  all  its  own  parochial  rites  and  services,  it  shall  he 
intended  coeval,  and  exempt  from  contribution.  And  such  is  the  effect  of 
the  second  plea.  It  might  perhaps  be  argued  that  the  fact  of  its  being 
coeval  ought  to  have  been  pleaded,  and  the  opinion  of  the  jury  taken  upon 
the  proof;  but  in  truth  it  seems  much  more  reasonable  to  say  that  the  law 
will  presume  its  independence  and  coeval  antiquity  from  fiu^ta  susceptible  of 
clear  proof,  which  cannot  be  conceived  to  have  existed  if  it  were  a  mere 
chapel  of  ease.  At  any  rate,  if  that  fact  is  necessary  to  constitute  exemp- 
tion, it  must  be  taken  after  verdict  to  have  been  proved  to  the  satisfaction 
of  the  jury,  who  would  unquestionably  have  drawn  the  inference  from  what 
they  must  have  found  in  sustaining  the  defendants*  plea. 

Another  point  was  made  on  the  effect  of  the  Church  Building  Acts,  in 
connection  with  a  local  act  for  the  parish  of  Wakefield,  set  out  in  the  plead- 
ings. That  act,  passed  in  the  55  Geo,  5,  enacts  tliat  the  parish  church  of 
Wakefield,  and  a  chapel  of  St.  John  in  Wakefield,  are  to  be  repaired  by  a 
rate,  without  saying  on  whom  the  rate  is  to  be  levied.  The  declaration  also 
alleges,  that  the  three  new  chapels  have  been,  under  the  58  &  59  Geo.  S, 
built  within  the  parish.  Now  the  5S  Geo.  S,  c.  45,  s.  70,  imposes  the  repairs 
of  district  churches  and  chapels  on  the  districts  to  which  they  may  be  as- 
signed. The  59  Geo,  S,  c.  134,  s.  14,  authorises  and  empowers  church- 
wardens of  any  parish,  with  consent  of  the  vestry,  to  raise  money  for  the 
repair  of  any  churches  or  chapels  (L  e.  any  within  the  parish)  qu  the  credit 
of  the  rates;  and  the  3  Geo,  4,  c.  72,  s.  20,  reciting  that  "  doubts  may  arise 
as  to  the  repairs  of  churches  or  chapels  built  under  the  provisions  of  the 
two  former  acts,  or  of  this  act,"  enacts  **  for  remedy  and  prevention  thereof, 
(i.  e.  of  the  doubts)  that  all  churches  built  by  virtue  of  those  acts  or  under 
any  local  acts,  in  cases  in  which  no  provision  is  made  relating  thereto  in  such 
local  acts,  in  aid  of  the  churches  of  the  parishes  or  places  in  which  they  shall 


(a)  Hob.  66',  2  Roll.  Abr.  289. 


(6)  1  Silk.  164;  Holt,  138. 
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be  sitUBtedy  shall  be  repaired  by  the  respective  parishes  or  places  at  large  to  Qut$»'t  B§Bch, 

which  such  chapels  shall  belong,  and  rates  shall  be  raised  for  that  purpose  in 

like  numner  in  every  respect  as  for  the  repair  of  the  churches  of  such 

parishes  and  places;  and  all  the  laws  then  in  force  for  making,  raising,  levy-     Sanderson 

ing  and  collecting  rates  for  the  repair  of  churches  shall  be  applied  and  put     '°^  othera. 

in  force  for  the  making,  raising,  levying,  and  collecting  such  rates  for  the 

repairs  of  such  chapels  as  fully  and  effectually,  to  all  intents  and  purposes, 

as  if  the  same  were  severally,  separately  and  specially  repeated  and  re* 

enacted  in  this  act  for  that  purpose  as  to  the  repairs  of  such  chapels.'*    From 

these  clauses  in  the  three  acts,  taken  together,  a  right  is  claimed  to  rate  the 

parish  at  large  (df  course  including  Horbury)  for  the  repairs  of  the  district 

chapels,  as  neither  by  the  Church  Building  Acts  nor  the  local  act  is  any 

express  provision  made  relating  to  the  levy  of  rates.    And  if  this  liability 

had  been  thrown  on  parishes  at  large  without  places,  the  words  could  hardly 

have  been  satisfied  by  any  other  construction,  but  the  addition  of  that  word 

shews  that  other  divisions  besides  parishes  were  considered  capable  of 

coming  under  the  Church  Building  Acts ;  and  the  studious  preservation  of 

all  laws  then  in  force  seems  to  keep  the  power  of  imposing  rates  precisely 

as  it  was  then  actually  existing  in  each  place.    The  place  then  for  which 

rates  may  be  imposed  in  respect  of  the  new  chapels  in  Wakefield  is  the 

whole  parish,  mimu  Horbury ;   for  the  law  then  in  force  excluded  it  from 

the  parish  for  that  purpose.     We  therefore  think  the  plea  good,  as  disclos* 

ing  a  substantial  defence  at  common  law,  and  ope;i  to  no  objection  from  the 

recent  statutes. 

Rule  discharged. 


The  Queen  v.  Sir  Robert  Baker,  Treasurer  of  the 
County  of  Middlesex. 

A  RULE  had  been  granted  calling  upon  the  defendant  to  shew  cause  why     i.  The  ei«k  of 
a  mandamus  should  not  issue,  commanding  him  to  pay  to  John  Ciark,  ^^^^uy°^^ 
clerk  of  the  session  of  the  delivery  of  the  king's  gaol  at  Newgate,  the  sum  of  N«wg«tfi  u  doc 
916/.  7s.  4rf.,  being  the  amount  of  fees  due  to  him  in  respect  of  convicts  ^^^^^^/ 
capitally  convicted  and  pardoned  on  condition  of  transportation  or  imprison-  stMate  to  any  fee 
ment ;  convicts  sentenced  to  be  transported ;  and  convicts  sentenced  to  be  l^ctTMntraced'to 
imprisoned  and  kept  to  hard  labour  in  the  House  of  Correction,  instead  of  bard  laboar. 
transportation,  at  the  general  sessions  of  the  delivery  of  the  king's  gaol  of  tied  by^tate  to 
Newgate,  holden  for  the  county  of  Middlesex,  in  1831  and  \8S2.  ^« '««  ^"^ly 

«T?  11  1  *.  .  j«:i*  .      p«ld  in  reject  of 

When  the  above  rule  came  on  for  argument,  it  was  directed  to  be  put  m  convictstenteoced 
the  form  of  a  special  case.  ^  irBn»porution ; 

^  and  the  Court 

The  special  case  stated,  that  by  the  55  Geo.  3,  c.  156,  it  was  enacted  "  that  granted  a  man- 
the  clerk  of  assize,  clerk  of  the  peace,  or  other  clerk  of  the  Court  should  be  **r"'''Sr!^ 
paid  by  the  treasurer  of  the  county  the  same  fee  as  had  been  usually  paid,  taining  the 
or  such  clerk  of  assize,  clerk  of  the  peace,  or  other  clerk  of  the  Court  was  I^t^iy'go^^d^** 
entitled  to  receive  for  the  order  of  transportation  of  any  offender.  The  although  his  pre- 
5  Geo,  4,  c.  84,  enacted  that  **  the  clerk  of  the  Court  shall  be  paid  by  such  f^^^^^m  ^ 
treasurer  the  same  fee  as  hath  been  usually  paid  and  he  is  lawfully  entitled  ^^^^^^ 
to  receive  for  every  order  of  transportation.    Down  to  1784  the  clerk  of  the 
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Queen'i  Bmeh.  86881011  of  gaol  deliYeiy  of  Newgate  was  paid,  in  respect  of  every  capital 
convict  reprieved  on  condition  of  transportation,  and  for  every  felon  sen- 
tenced to  transportation,  a  fee  of  6$.  2d. ;  but  it  did  not  appear  that  this  fee 
had  been  paid  since  1784. 

By  5  Ann,  c.  6,  persons  convicted  of  theft  might  be  sentenced  to  hard 
labour,  but  no  fee  was  payable  in  respect  of  such  convicts  to  the  clerk  of  the 
Court  or  other  officer.  By  the  16  Geo.  3,  c.  43,  the  sentence  of  hard  kbour 
was  extended  to  other  offences,  and  by  sections  3  and  12,  when  any  offenda 
was  ordered  to  hard  labour,  the  clerk  of  the  assize  &c.  was  to  give  a  certi- 
ficate to  the  sheriflf  or  gaoler,  and  by  section  17,  such  clerk  of  assize  was 
to  be  paid  the  like  satisfaction  that  had  been  usually  paid  for  the  order  of 
transportation  of  any  offender.  The  recited  provisions  of  this  act  were  con- 
tinued in  force  down  to  March,  1802,  since  which  time  the  sentences  to  hard 
labour  were  imposed  under  the  5  jlfm,  c.  6,  and  53  Geo.  3,  c.  162,  until  the 
passing  of  7  &  8  Geo.  4,  c.  29.  Since  1802,  however,  certificates  have  been 
sent  by  the  clerk  of  the  Court  to  the  House  of  Correction  with  prisoners 
sentenced  to  hard  labour  there. 

In  1778,  Mr.Deacon,  then  clerk  of  the  session  of  the  delivery  of  the  king's 
gaol  of  Newgate  for  the  county  of  Middlesex,  had  a  rule  made  absolute  for 
a  mandamus  to  the  treasurer  of  the  county  of  Middlesex,  to  pay  him  (Mr. 
Deacon)  the  same  fees  for  persons  convicted  of  felony  and  other  offences,  at 
the  Old  Bailey,  in  1776,  1777,  and  1778,  and  sentenced  to  hard  labour,  ai 
had  been  usuidly  paid  in  respect  of  convicts  to  be  transported.  These  fcei 
were  subsequently  paid  to  Mr.  Deacon  and  to  Mr.  Shelion,  his  successor, 
until  1805.  On  the  death  of  Mr.  Shelton  in  1829,  Mr.  Clark  was  appointed 
his  successor. 

The  following  were  the  questions  for  the  Court. 

Whether  the  clerk  of  the  session  of  gaol  delivery  of  Newgate  is  entitled  to 
a  fee  of  6«.  2rf.  in  respect  of  each  person  capitally  convicted  and  pardoned  on 
condition  of  transportation;  of  each  person  capitally  convicted  and  pardoned 
on  condition  of  imprisonment  with  hard  labour;  of  each  felon  sentenced 
to  transportation ;  and  of  each  felon  liable  to  transportation  and  sentenced  to 
be  imprisoned  and  kept  to  hard  labour,  or  of  either,  and  which  dass  of 
offenders. 


Sir  IF.  fr.  FoUett,  (with  whom  was  ChanneU)  for  the  crown,  cited  Fleet- 
wood  V.  Fitich  (a),  ^ 

Sir  F.  Poliock,  (with  whom  was  Addison)  was  heard  for  the  defendant,  as 
to  Mr.  Clark*s  right  to  fees  in  respect  of  transports,  but  was  told  that  be 
need  not  argue  against  the  other  right  insisted  on  to  fees  in  respect  of  con- 
victs sentenced  to  hard  labour. 

Per  Curiam  (b).—AB  to  the  fee  claimed  in  respect  of  convicts  sentenced  to 
hard  labour,  we  have  no  doubt.  According  to  Fleetwood  v.  Finch  (a),  a  fee 
is  payable  to  a  public  officer  only  by  ancient  usage  or  act  of  parliament 
Work  done  is  not  of  itself  sufficient.     Now,  as  the  punishment  of  hard 


((i)2H.Bla.220. 


(ft)  Loid  Dmnmh,  C.J.,  PMtttmi 
liana  and  CoUridgf,  Js. 
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labour  originated  with  the  5  Ann,  c.  6,  the  claim  to  a  fee  in  respect  of  con-   Queen'i  Bench. 
victs  sentenced  to  hard  labour  cannot  rest  on  ancient  usage ;  nor  can  it  rest        v^^^^w 
on  the  express  allowance  of  statutes,  as  no  such  fee  has  been  payable  by     '^^^  Quxbm 
statute  since  the  19  Geo,  S,  c.  74  (1802).     With  regard  to  the  fee  claimed        Basbr. 
in  respect  of  transports,  the  rule  for  a  mandamus  may  be  made  absolute.     It 
is  clear  that  some  fee  is  payable  in  respect  of  them,  though  it  may  be  doubt- 
ful what  has  been  the  amount  of  the  fee  usually  paid.     That  can  be  inquired 
into.     The  circumstance  that  Mr.  Shelton^  while  in  office,  did  not  receive  the 
fee,  ought  not  to  prejudice  his  successors. 

Rule  absolute  for  a  Mandamus  as  to  the  fee  on  convicts 

sentenced  to  transportation. 
Rule  discharged  as  to  convicts  sentenced  to  hard  labour. 


Wilton  v.  Chambers. 

&IR  J,  CAMPBELL  in  Hilary  Term  last  had  obtained  a  rule  nisi  for     An  uttomey  re. 

setting  aside  a  judgment  and  other  securities  obtained  by  the  plaintiff  diruot  tNke  o^ot* 

from  the  defendant  for  business  done  by  him  as  attorney  for  the  defendant  ^>*  cf^rtiecate  tui 

J        I-  i_  ,«/>/»  18«6:— «««. 

m  and  subsequent  to  the  year  1826.  tuat  though  h« 

The  affidavits  shewed,  that  the  plaintiff  had  been  admitted  an  attorney  in  *****  »«'  practise 

1810,  and  that  he  had  taken  out  his  certificate  until  1820.     He  then  ceased  to  that  his  residiiiial 

do  so  for  three  years,  and  in  1823  obtained  a  rule  for  his  re-admission.     He  J*°j  ^"J®'*** 

did  not  however  take  out  any  certificate  until  1826,  but  did  not  practise  in  ordered  securities 

the  interval.     The  ground  of  the  rule  was,  that  the  plaintiff  was  disabled  *ork  d'^iIeTn^"' 

from  practising  as  an  attorney  by  the  31st  section  of  37  Geo.  3,  c.  90.  isse.  atter  be 

had  UVen  out 
hU  certificate,  to 

Erie,  Crewwellj  Shee  and  IV .  H.  fVaison  in  this  term  shewed  cause,  and  be  cancelled. 
cited  Ex  parte  Janes  (a),  Coren  v.  Sharpe  (6),  Hilleary  v.  Hungate  (c),  Ex  parte 
Smith  {d),  Ex  parte  CaHand{e\  Ex  parte  Richards  (fy  Ex  parte  Clarke  {g)^ 
Ex  parte  Cunningham  (A),  Slack  v.  Wilkins  (t).  Ex  parte  Nicholas  {k\  Ex  parte 
Matson  (/),  and  Ross  v.  Hodgson  (m). 

Addison,  who  shewed  cause  for  the  assignee  of  Wilton^  (a  bankrupt)  relied 
on  Ex  parte  Jones. 

Sir  J.  Campbell,  A.  G.,  and  Sir  ff\  W.  Follett,  contra,  cited  Ex  parte  Wat- 
son («),  Ex  parte  Nicholas  {k\  Skirrow  v.  Tagg  (o),  Ex  parte  Bartlett  (p). 

Cur.  adv.  xmlt. 

Lord  Denmam,  C.  J.,  on  a  subsequent  day  in  the  same  term  delivered 

(a)  2  Dowl.  P.  C.  461.  («)  1  C.  &  M.  23. 

(6)  1  B.  &  Ad.  386.  (k)  2  Marsh.  123. 

(e)  3  Dowl.  P.  C.  66.  (0  2  D.  &  R.  238. 

{d)  I  ChiU.  692.  (m)  3  A.  &  £.  224, 5.  C.  1  Har.  k  Wol. 

<«)  2  B.  &  A.  316  n.  266. 

(/)  1  Chilt.  101.  (n)  1  Chitt.  208. 

ig)  2  B.  &  A.  314.  io)  6  M.  &  S.28!. 

(ft)  1  Bing.Ql.  (p)  1  Chitl.207. 
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QHMii'f  Btnek.  the  jadgment  of  the  Court,  and  after  stating  the  facts  as  above,  proceeded 
thus: — It  is  contended  on  behalf  of  the  plaintiff  that  the  26th  section  of  the 
S7  Geo.  S,  c.  90,  requires  an  attorney  to  take  out  his  certificate  only  "  during 
such  time  as  he  shall  continue  so  to  practise,"  that  the  Slst  section  applies 
only  where  an  attorney  "  shall  n^lfct  to  obtain  his  certificate  in  the  moMcr 
be/ore  directed  for  the  space  of  one  whole  year ;"  that  is,  shall  neglect  to  take 
it  out  **  during  such  time  as  he  shall  continue  so  to  practise/'  That  it  ii 
unnecessary  for  an  attorney,  who  does  not  continue  to  practise,  to  take  out 
any  certificate,  and  that  he  is  at  liberty  at  any  interval  of  time  to  resume  his 
practice,  on  taking  out  a  fresh  certificate,  without  any  application  to  be  re- 
admitted. The  argument  is  very  ingeniously  put  upon  the  words  of  the 
statute,  and  if  this  were  a  new  statute,  on  which  we  had  now  for  the  first 
time  to  put  a  construction,  much  weight  might  be  given  to  that  aignment. 
But  we  are  of  opinion  that  this  statute  has  received  a  construction,  from  the 
uniform  course  and  practice  of  the  Courts  in  respect  to  it,  from  which  we 
ought  not  to  depart.  It  is  true  that  no  express  decision  is  found  in  the 
reports,  establishing  that  in  all  cases,  where  an  attorney  who  has  once  prac- 
tised, has  omitted  to  take  out  his  certificate  for  a  year,  it  is  necessary  that 
he  should  be  re-admitted,  although  he  may  not  have  practised  in  that  parti- 
cular year.  Yet  the  instances  in  which  application  for  re-admission  under 
such  circumstances  have  been  made,  and  in  which  the  Courts  have  inquired 
into  the  conduct  of  the  attorney  in  the  interim,  and  have  regulated  the  tenm 
on  which  be  should  be  re-admitted,  are  without  number.  We  think  sndi  i 
construction  of  the  statute  highly  beneficial  to  the  public  and  to  the  profes- 
sion, as  it  enables  the  Court  to  inquire  into  the  conduct  of  its  oflicers,  whilst 
they  have  as  it  were  suspended  themselves  from  their  oflSce,  and  to  prevent 
the  re-admission  of  such  persons  as  may  have  been  engaged  in  any  disreput- 
able pursuit  during  that  time.  The  statute  is  said  indeed  in  several  cases  to 
be  one  of  fiscal  regulation,  and  no  doubt  it  is  so  primarily,  and  for  this  rea- 
son, in  the  cases  cited  at  the  bar,  the  Courts  have  refused  to  give  it  a  retro- 
spective effect,  so  as  to  subject  attornies,  who  have  neglected  to  take  out 
their  certificate  under  this  act,  to  penalties  under  prior  acts  of  parliament 
passed  altogether  alio  intuitu.  With  these  cases  we  entirely  agree,  but  the 
disability  now  under  consideration  is  created  by  this  very  same  act,  vis. 
37  Geo.  3,  c.  90,  s.  31.  We  do  not  put  it  on  the  30th  section,  which  perhaps 
may  not  apply.  Neither  do  we  at  all  infringe  upon  those  cases  in  which,  on 
account  of  the  client's  interests,  or  those  of  third  parties,  the  Courts  have 
refused  to  interfere  upon  any  objections  arising  under  this  statute. 

The  general  rule  being  thus  established,  the  next  question  is,  whether  any 
distinction  arises  from  the  circumstance  of  Mr.  JVilion  having  been  re- 
admitted in  1823,  and  not  having  practised  at  all  from  that  time  till  1826, 
when  he  had  his  certificate.  It  was  certainly  held  in  re  Jonei,  that  an  attor- 
ney need  not  be  re-admitted  who  had  suffered  more  than  a  year  to  elapse 
between  his  original  admission  and  the  taking  out  of  his  certificate,  never 
having  practised  at  all  prior  to  the  taking  it  out,  and  it  is  difficult  oo  the 
first  view  to  see  any  distinction  between  an  original  admission  and  re-admis- 
sion in  this  respect.  The  attention  of  the  learned  judge  who  decided  that 
case  does  not  appear  to  have  been  drawn  to  Ex  parte  Nkholoif  and  it  is 
not  therefore  perhaps  so  strong  an  authority  as  it  might  otherwise  have 
been ;  but,  assuming  the  decision  to  be  right,  we  think  that  if  does  not 


MICHAELMAS  TERM,  1837. 


703 


WiLTOW 
V. 

Chambbrs. 


govern  this  case.    We  are  of  opinion,  that  an  attorney  on  re-admission  is  Quem'i  Benek. 

bound  to  take  ont  his  certificate  forthwith ;  the  Court  deals  with  his  appli-' 

cation  as  made  for  re-admission  to  practise  and  certainly  would  not  grant 

the  rule  in  any  case,  if  it  was  informed  at  the  time  that,  the  attorney  did  not 

mean  to  practise  for  some  time,  for  it  could  not  then  have  any  control  over 

or  security  for  hs  good  conduct  in  the  meantime. 

In  Coren  v.  Sharpe  the  attorney  who  had  been  re-admitted  had  taken  out 
his  certificate,  and  the  question  was  only  whether  a  fresh  entry  on  the  roll 
was  necessary.  In  the  case  of  an  original  admission,  an  articled  clerk  who 
has  complied  with  the  statutes  in  that  respect,  and  passed  his  examination, 
is  entitled  to  be  re-admitted  on  the  roll,  and  the  Court  cannot  impose  any 
conditions. 

For  those  reasons,  we  think  that  Mr.  WiliM  in  1826  was  incapable  of 
practising,  and  that  his  admission  was  null  and  void  by  reason  of  the  statute 
37  Geo,  5,  or  in  other  words,  that  he  was  off  the  roll  of  attomies. 

It  remains  to  be  considered  whether  this  disability  vitiates  the  security 
he  has  obtained.  Now,  if  he  could  not  sue  the  defendant  for  work  done  as 
an  attorney,  he  not  being  lawfully  an  attorney,  as  we  think  he  could  not,  we 
are  of  opinion,  that  in  order  to  give  effect  to  (he  disablii^  statute,  we  are 
bound  to  hold  that  he  cannot  avail  himself  of  the  judgment  and  securities 
he  has  obtained  in  respect  to  that  work.  In  this  particular  ease  it  is  sworn 
that  his  disability  was  unknown  to  his  client,  and  probably  that  would  be  so 
in  most  similar  instances,  but  we  do  not  rely  on  that  circumstance.  We 
think  that  whatever  is  obtained  through  the  medium  of  an  illegal  practice 
is  itself  illegal.  The  rule  therefore  must  be  made  absolute  as  to  all  securi- 
ties for  business  done  in  his  character  of  attorney. 

Rule  absolute. 


The  Queen  v.  Parrt. 


|CIR  W.  W.  FOLLETT  in  Michaelmas  Term,  1836,  had  obtained  a  rule     ODanappikn. 
for  a  quo  warranto  against  the  defendant,  for  acting  as  councillor  of  the  tionfer«qqo^^ 
borough  of  Hereford,  on  the  ground  that  he  was  not  duly  elected  such  coun-  eorponcor,  wboM 
cillor,  and  that  there  was  no  burgess  roll  in  existence  at  the  time  of  his  sup-  cie«r  te/tti^r  *^ 

posed  election.  C<mrt  wUl  nevei^ 

Affidavits  were  filed  in  support  of  the  rule  by  persons  of  the  names  of  ds^f^tiontot^  * 
CooAre,  Roberta  and  PulUng,  from  which  it  appeared  that  Hereford  was  tfiMUdbyii 
divided  into  three  wards,  called  Ledbury  Ward,  Monmouth  Ward,  and  a^Dding"tfa«^ 
Leominster  Ward,  and  that  Parry  had  been  elected  councillor  for  Monmouth  piic«tioD.  mod  by 
Ward.     Two  assessors  for  each  ward  had  been  elected  under  section  48  of  iikeiy  to  fbiiow** 
5  &  6  W,^,c,  76,  and  also  two  distinct  assessors  for  the  whole  borough  Jj?"  kjmUo^  it 

'  ■•      Therefore,  where 

the  bargees  list  ia 
ft  borough  divided  into  wards  hftd  been  revised  by  the  Mayor,  with  two  assessors  elected  under  the  37th 
section  of  the  5  &  6  W.  4,  c.  76,  for  the  whole  borough,  instead  of  the  two  assessor  selected  for  the  Mayor's 
Mf  ard  under  section  iS,  and  there  was  conseqvenUy  no  good  list  of  burgesses  by  whom  the  defendant  could 
have  been  duly  elected  councillor,  the  Court  discharged  n  rule  for  an  infionnation  against  him,  because  the 
effect  of  such  an  iuformatifm  night  be  to  dissolve  the  whole  corporation,  and  it  did  not  appear  that  at  tlie 
revision  any  names  on  the  lists  were  objected  to  so  as  that  the  defendant  night  have  been  in  a  ninority  if 
the  revision  had  been  properly  conducted. 

S.  A  relator  for  a  quo  warranto  may  support  his  case  by  the  tesUnony  of  persons  who  are  themselves  un- 
qualified to  be  relators. 

8.  A  burgess  who  has  taken  part  In  the  election  of  counctUots  for  a  borough,  is  not  a  competent  relator  for  n 
qno  warranto,  the  object  of  which  is  to  shew  Uiat  no  valid  election  co|ild  possibly  have  been  held  as  Uiere 
was  no  good  burgess  Ibt  in  existettce. 
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QuemCt  Bench,  un^er\lh,^M^h,^^tif^^ ^t\\^  hWgW  ffPft>)qHf«Wf¥^1^4  \m^  V^'^M 
^^'-^        thp.  Ja#tHinept4on^  a^f ftsspi;^,.  iwi^fti .  pC  ,\\y. .  Ae ;  ^se^ji^,4>^  f b^  Mayoi's 

ThaQwN      W;^r4vpap;:M^e^M^f^c^w^:...  -,....•    ......  .h !•'    ..:.<.!.; •: 

Paery.  C^A<,.,w<^9.,w^  pn  ^ttor^cgr,  >v¥  .uficQimeoted  i^rixli  ib^,  boi;cmgh,  Had 

atteqdj^d,  p|-x>f(^j^8ipa^ljy,  f^i  «g^if^  fpr  ^Mflifg',  before  Ijhe^aypf.at  Ac^  rcvf&ion 
of  the  burgew  jro^^  fj^f}  9bject/?fi  ,t|l^at..tl^e  jipev^oD  w^p  i^l^coa^i^Qt^. before 
theprpper^a^spasors^.. .(.,,..'..  11  ,,..  .        „ .,      ..-,,,....,.1.      ....'.  .v    . 

RoterU  iea^xil^ei,  hiipa^lf  ;^s.ftp  iqha^^otho;i^l^e^p|^^j.,aqdj^^  payer  of 
Monmouth  Warcll,  ,a^d  b^d.^efti^  a.qip^id^e  i^i  99fnpetiu«[ii  v^ith  ^C^^de/end- 
ant ,  Pulfing  dei^cribefl  hjjppseff  tft  ^,^, »,  rp3ifi?«^  lK"*?Jf9l^?:.*^?At?Wg^5  ^ 
L^dbui^y.W|u-d,  ,  I^^  ha^,  ytjien  ^  pv j, in  t^e.^i?J?^iPO,.,,  , ..  .' 

The  aflSdavit^  fj^  .appyver,  ffa^^  tl^at  thp,  jeyiaipp  1^^  Jb.eeii  .cpn4"Cted 
under  emipent  jieg^  acixicp,,^ap4  .tlia^  ijipi^uBipepf.  ^ttt^,  ^uj^Uy  di^i^,af,such 
revision,  as  there, )yere  1;^  claims  for  i5:^|frtipq,Qn^  the,  bifj^s^  liajtf,  nor  .uij 
objectipn.to  th^.lisia.jiaiq^f  o^t^by  ^pv^we^^^-.t  !.,  f. ,,  ,/,, .,  .,  ,.  ,,  . 

Sir  /.  Car^beUf  A.  G,fMaftU  and  ^hilimti  ?l)f,we4  Cj^U3}^  (^)..  .  Ijf^^be  objec- 
tion to  the  ,revisipQ  of  the  burgess  jists  be  a^st^ine4»  neither  the  :bu|rgesses 
nor  f^ny  other  menih,ers  of  the,corp9rat;e  )body,i  cap  have. any  title  to  their 
ofBceSy.so  that  the  corppratipn  will  be  dissolved:  this  is  an  objection  to  the 
present  rule,  and  was  enterti^ined  by^  the  Cpurt  in  Rej^  yyTlreT'enen^b)^  ami 
Bex  y.  B(md(c).  .,..?..        f  .     .   .  ; 

Secondly.  T^ere  is  no  good  relator  for  this  inforinatipn.  Cooke  is  uncon- 
nected with  the  borough;  Roberts  and  Pulling  pLve  both  burgesses;  the 
former  voted  at  the  election,,  and  th^y  both  st^d  in  the  same  situation 
in  some  respects  with  the  defendant,  which  incapacitates  them  as  relators ; 
Hex  v.  Bondf  Rex  v,  Trevenen^  Rex  v.  Parkynid),  aiid  Heir  v.  Bracken  (t). 
Lastly,  the  defendant's  title  is  not  invalidated  by  tlie  mpde  in  which  the 
burgess  h'sts  have  been  revised.  By  sections  ^8  and  37,  two  assessors  are 
to  revise  the  burgess  lists,  and  no  distinction  is  ma^e  between  boroughs 
divided  into  wards  and  others.  It  seems  that  in  Monmouth  Ward  there  was 
nothing  fbr  the  assessors  to  do.  ^  How  then  can  the  li^s  be  vitiated,  even  if 
the  4dd  section  does  apply  ? 

Sir  iV,  ff.  FbUett  and  Whately  contrd.  Pulling  is  unexceptionable  as  a 
relator,  he  is  connected  with  ^he  borough,  and  took  no  part  in  the  election. 
The  objection  to  this  rule,  on  the  ground  that  it  may  lead  to  the  dissolution 
of  the  corporation,  will  have  no  weight  with  the  Court ;  it  was  disregarded 
in  Rex  v.  tVhite{^f),  It  is  quite  clear  that  the  burgess  lists  oiight  to  have 
been  revised  by  the  assessors  of  the  Mayor's  AVard.  *  The  43d  section  is 
express  upon  this  point  in  all  cases  when  boroughs  are  divided  into  wards. 

Cur.  adv,  tult. 

Lord  Denman,  C.  J.,  in  last  fiaster  term,  delivered  the  judgment  of  the 
Court.— This  was  an  application 'for  a  quo  warranto,  against  the  defendant, 

(a)  In  Hilary  Term;  1837,  before  Lord  (rf)  1  B.  &  Ad.  696. 

Denmon,  C.  J.,  WiUiarM  and  CoUridge,  Js.  (<)  i  Ale.  ft.  Nap.  113  (Irish). 

(6)  2  B.  &  A.  479.  (/)  1  N^  P.  84,  5.  C.  2  Hair.  &  Woll. 

(c)  2  T.  R.  767.  403. 
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to  shew  by  what  authority  he  claimed  to  hold  the  ofBce  of  town  councillor  in  Queen'*  Btnch, 
the  City  of  Hereford.  The  ground  of  objection  to  his  title  was,  that  the  .^^^^ 
burgess  roll  for  the  Monmouth  Ward  in  that  city  had  not  been  revised,  pur-  *  Wumw 
suant  to  the  provisions  of  the  5  ik  6  IVUL  4,  c.  76.  This  objection  was  Fabry. 
stated  in  two  ways;  1st,  that  the  defendant  had  not  been  elected  by  a  majo- 
rity of  burgesses  duly  inroUed ;  2d,  that  no  burgess  roll  existed  at  the  time 
of  his  election.  It  appeared,  that  although  Hereford  had  been  divided  into 
wards,  and  two  assessors  duly  elected  for  each  ward,  yet  instead  of  the  bur- 
gess list  for  the  whole  city  having  been  revised  by  the  two  assessors  of  the 
Mayor's  Ward,  pursuant  to  the  4dd  section  of  the  act,  two  separate  assessors 
had  been  elected  for  the  whole  city,  under  the  37th  section,  and  the  revision 
had  been  made  by  the  mayor  with  them.  If  these  two  had  no  authority  to 
form  part  of  the  court  of  revision,  the  court  itself  was  never  competently 
formed.  The  mayor  was  sitting  alone,  when  by  the  statute  he  and  two 
assessors  are  required  to  form  the  court.  This  objection  is  of  so  serious  a 
nature,  and  received  at  the  bar  so  insufficient  an  answer,  that  the  rule  un- 
doubtedly ought  to  be  made  absolute,  unless  some  one  of  the  preliminary 
or  personal  objections  which  were  made  to  it  be  sustainable.  On  these, 
the  arguments  mainly  turned,  and  we  took  timeVo  consider  them.  The 
affidavits  in  support  of  the  rule  were  made  by  three  persons  of  the 
name  of  Cooke,  Roberfr  and  Pulling,  It  was  objected  to  Roberts,  that  he 
with  a  full  knowledge  of  the  objection  to  the  burgess  list  now  insisted  on* 
had  taken  a  part  in  the  election  in  question,  by  being  himself  a  candidate 
and  voter  therein;  and  to  Cooke,  that  he  had  also  taken  an  active  part  as  an 
agent  in  the  election,  and  besides  had  no  such  interest  as  qualified  him  to 
be  a  relator,  being  neither  burgess  nor  inhabitant,  but  only  a  visitor  there 
on  certain  occasions.  It  was  not  much  insisted  on  that  the  information 
could  be  filed  at  the  relation  of  either  of  these  persons.  But  Pulling  was 
put  forward  as  a  relator,  against  whom  no  objection  existed,  for  he  was  an 
inhabitant  of  the  city,  subject  to  its  municipal  government,  and  therefore 
interested  in  the  due  election  of  the  council,  Rex  v.  Hodge  (a),  and  although 
by  his  agent,  Cooke,  he  had  protested  at  the  revision  court  against  the  legality 
of  the  revision,  he  had  taken  no  part  nor  been  present  at  the  election  for 
councillors.  In  the  case  of  Rex  v.  Sj/monds  {b),  in  which  four  persons  made 
affidavits  in  support  of  a  rule  for  a  quo  warranto,  there  were  valid  personal 
objections  against  three  as  relators,  none  existed  against  the  fourth ;  but  it 
was  urged  that  as  all  were  acting  in  concert  no  distinction  could  be  made. 
The  Court,  however,  made  the  rule  absolute,  the  counsel  avowing  such 
fourth  person  to  be  the  relator,  and  that  he  would  be  responsible  for  the 
costs.  It  was  there  indeed  stated  that  the  relator's  affidavit  ^*  disclosed  the 
whole  ground  on  which  the  defendant's  title  was  impeached;*'  and  this  case 
certainly  could  not  stand  on  the  affidavit  of  Pulling  alone.  We  do  not  think 
that  a  material  circumstance,  nor  is  it  relied  upon  by  the  Court  in  the 
decision  cited.  A  relator's  case  will  constantly  depend  in  part  on  the  testi- 
mony of  those  who,  from  want  of  interest  or  their  previous  conduct,  could 
not  be  themselves  relators.  In  such  cases  the  Court  will  ascertain  who  is 
the  real  relator,  and  that  he  is  sufficient.  It  will  then  distinguish  between 
him  and  those  who  are  merely  his  witnesses;  and  will  not  affect  him  by 

(a)  2  B.  &  A.  334,  n.  (ft)  4  T.  R.  223. 

VOL,  ni.  z  z 
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Qii4*«n'f  B0neh.  their  previous  acts  of  declarations  unless  he  be  identified  with  them  in  inch 
^^v^'  as  disqualify  hirti  from  being  received  ais  a  relator.  '  It  was  however  urged 
The  QuBEN  Jn  ghewinry  cause  that,  if  Pariy  be  not  duly  elected,  i^  is  only  because  there 
Farry.  ^^  ^^  g°°^  burgess  list  in  existence ;  an  objection  which  not  only  applies  to  i& 
the  councillors  elected  at  the  same  time,  but  to  all  the  existing  burgesses, 
and  shews  that  no  future  valid  election  can  be  made  to  any  municipal  office 
in  the  city.  The  force  of.  this  objection  remains  to  be  considered.  It  can- 
not be  stated  as  a  proposition  of  law,  or  as  a  settled  rule  of  practice  in  tha 
Court,  that  leave  to  file  an  information  will  not  be  granted,  merely  because 
the  effect  may  or  even  will  be  to  dissolve  the  corporaticna.  That  objectioo 
was  recently  made  in  the  case  of  Rex  v.  White{a),  and  under  the  circum- 
stances properly  overruled.  The  facts  of  that  case  indeed  hardly  substm- 
tiated  the  objection ;  but  our  brother  Paiteson  there  stated  that,  "  where 
the  objection  is  in  itself  an  individual  objection,  the  circumstance  of  eveir 
member  of  the  corporation  being  in  a  similar  predicament  to  the  persflB 
against  whom  thq  motion  is  made,  is  not  a  sufficient  ground  to  refuse  a  qoo 
warranto."  And  we  all  agree,  that  in  itself  aAd  standing  alone,  it  is  not 
But  the  argument  at  the  bar  in  support  of  the  present  rule  did  not  and  couM 
not  stop  short  of  denying  all  discretion  in  this  Court  as  to  originating  pro- 
ceedings in  quo  warranto.  It  was  in  effect  asserted  that,  wherever  a  reasoo- 
able  doubt  is  raised  as  to  the  legal  validity  of  a  corporate  title,  we  are  bound 
to  grant  leave  to  file  the  information.  This  proposition,  however,  is  wholly 
untenable.  Every  case  (and  they  are  most  numerous)  which  has  tuned 
upon  the  interest,  motives  or  conduct  of  the  relator,  proceeds  upon  the  prin- 
ciple of  the  Court's  discretion.  However  cleat  in  point  of  law  the  objecdoa 
may  have  been  to  the  party*s  abstract  right  to  retain  bis.  office*  yet  the  Court 
has  again  and  again  refused  to  look  at  it,  or  interfere  upon  one  or  other  of 
these  grounds.  In  the  case  of  Rex  v.  Trevenen  (6),  Abbott,  C.  J.  lays  down 
the  general  rule  in  accordance  with  this  view,  and  also  incidentally  directs 
its  application  to  a  case  like  the  present.  **  In  the  case  of  individual  mem- 
bers of  a  corporation,  it  is  wholly  within  the  discretion  of  this  Court  to  say 
whether  an  information  ought  to  be  granted  or  Refused;  the  Court  have 
undoubtedly  in  some  instances  permitted  these  informations  to  be  SUA 
where  the  effect  has  been  thereby  to  dissolve  the  corporation,  but  Aat  his 
been  where  strong  cases  have  been  made  out.*'  Cases  much  eailier  and 
nearer  to  the  date  of  the  statute  of  Anne  may  be  found,  which  not  merely  hy 
down  the  rule,  but  shew  that  it  had  grown  into  the  admitted  practice  of  die 
Court.  The  cases  of  Rex  v.  Datoes  and  Rex  v.  Marten^  or  die  Wincheliei 
Cases  as  they  are  called,  are  very  remarkable  in  this  point  of  view.  Tbey 
were  often  before  the  Court  and  well  considered,  and  may  be  found  in  1  W. 
Bl.  634,  and  4  Burr.  1962,  2022,  and  2120.  In  them  Lord  M<mtfiMXxo» 
the  discretionary  power  of  the  Court  not  as  a  rmitter  disputed  6r  requiriog 
proof,  but  as  a  settled  principle  to  be  applied.  And  in  4  Bmrr.  2123,  be 
states  the  grounds  on  which  the  Court  in  those  cases  proceeded  in  their 
application  of  the  principle.  "  Ist.  The  light  in  which  the  three  rehton 
now  informing  the  Court  of  this  defect  of  title  appear  firom  libetr  behavioor 
and  conduct  relative  to  the  subject-matter  of  their  information,  previous  to 
their  making  this  motion*    2d.  The  light  in  which  the  application  itsdf 

(a)  1  N.  &  P.84i  S.C.  %  Harr.&  Wol.403.  (6)  aB.&  A.  482. 
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manifestly  shewa  their,  motives,  and  the  purpose  which  it  is  calculated  to 
serve,  3d.  The  consequences  of  granting  the  information/*  After  examin- 
ing the  afBd^vit^  with  these  points  in  view,  the  rules  were  both  discharged^ 
though  it  appeared  clear  that  the  titles  of  both  the  defendants  at  the  times 
of  their  election  were  invalid. 

Thes?  se^m  to  be  grounds  safely  applicable  to  the  present  case.  On  the 
one  hand,  if  the  rule  be  made  absolute,  the  dissolution  of  the  corporation 
may  at  lea^t  be  reasonably  apprehended;  on  the  other,  it  is  remarkable  that 
the  aflSdavits  in  support  of  the  rule  impute  no  corrupt,  fraudulent,  or  indi- 
rect motiye  for  the  acts  complained  of  as  irregular ;  nor  do  they  allege  that 
they  have  produced  injustice,  inconvenience,  or  even  any  one  result  different 
from  what  would  have  followed  the, fullest  compliance  with  the  law  as  they 
lay  it  down.  They  do  not  go  the  length  of  suggesting  that  a  single  vote  has 
been  won  or  lost,  or  that  the  burgess  list  would  have  varied  in  a  single  name. 
It  appears  nioreover  that  the  town-^lerk  had  taken  the  precaution  of  pro- 
curing, and  had  bon&  fide  acted  upon  the  most  eminent  legal  advice ;  an^  in 
fact  neither  claim  nor  objection,  as  regarded  the  Monmouth  ward  was  made 
to  the  overseers'  list.  We  do  not  say  that  the  court  of  revision  had,  there- 
fore, ho  duties  to  perform,  but  in  fact  they  were  not  called  upon  to  perform 
any,  and  the  defective  constitution  of  the  court  has  been  in  all  respects  an 
immaterial  circumstance.  If  these  considerations  would  under  the  old  law 
have  been  entitled  to  weight,  they  lose  none  from  the  passing  of  the  recent 
statute.  On  the  contrary,  the  difHculties  that  might  attend  the  construction 
of  corporations  once  dissolved,  and  the  important  functions  now  vested  in 
the  mynioipal  bodies,  would  rather  induce  increased  circumspection  in  our 
proceeding^.  The  inferior  officers  ought  indeed  to  conform  with  care  to  the 
provisions  of  the  law,  the  wilful  departure  from  them  this  Court  will  visit 
with  s^verity^  and  even  negligence  may  not  always  escape  animadversion. 
But  our  discretion  in  the  issue  of  quo  warranto  informations,  must  be  regu- 
lated by  a  regard  to  all  the  circumstances  which  attend  the  application,  and 
all  the  consequences  likely  to  follow.  Upon  tlie  whole,  for  the  reasons 
stated,  we  act  most  in  accordance  with  the  current  of  authorities,  with  the 
statute  of  Jfine^  and  with  the  public  interest  in  refusing  the  permission 
prayed  by  the  present  rule.  As  there  was  great  irregularity,  however,  in 
the  appointment  of  the  court  of  revision,  we  think  that  it  ought  to  be  dis- 
charged without  costs. 

Rule  discharged* 


Qli«tR*i  Bench 
TheQutEH 

V. 


U 


The  Qu££N  V.  The  Inhabitants  of  Hockwoetht. 

PON  an  appeal  against  an  order  of  justices,  whereby  Elizabeth  Thorn     i.  wh«e  tii« 
w^  removed  from  the  parish  of  Hockworthy  in  the  county  of  Somerset,  ptuj^lJ  J*third 
to  the  parish  of  Chipstable  in  tlie  same  County,  as  the  place  of  her  last  legal  JJJ*^™^*^ 

appeal  vtatad  bj 
Uie  appellaoto  under  4  &  A  TK.  4,  c.  76, 9.  81,  keid,  that  the  retpoodents  were  not  bound  to  make  out  any 
prima  fade  cvie  er«rttleMcnt  In  the  appellanC  pariah. 

8.  Where  an  iuttrament  not  nnder  seal  pnrporu  to  demUe  incorporeal  barediUuenU  aa  well  at  land, 
and  the  tetaloni  find  that  die  laod  alone  it  wortli  more  than  10/.  a  year,  a  tettieinent  may  be  gained  in 
reepect  of  the  orcupaUon  of  the  land  onder  aoch  isstmncot. 

3.  Snch  an  instmment  reserving  a  rent  of  lets  than  100/.,  b  safficiently  lUinpcd  with  •  1/.  lOr.  itaap. 

Z  Z  2 
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Quetfi*i  Bench, 


The  QuBKN 

V. 

InbabitaDti  of 
HocswoRTnY. 


•settlernentf  4^^  a^s^ioniB  qu9^cd  the  order,  subject  Cdthe  opioioii  of  tbu 
Couft  OE  the.^llpwing  jciiso;t^  ....  ...  .       i 

A  fM)(icQtp(Mppe^  apdo^  die  grounds  of  appdall^  had  been  duly  served  by 
t)ie  appellant  parish,  The  gi^ounds  of  ftiHrh  .^Ippeat  were  as  follows:  namely, 
ThsLiJiiin  rM»,dceeQsed|  (the  late;  hu^^nd  of  the  said  E.  T.)  waslegallj 
settled  in  tlie.  pai^ish  of  Bamptonjntjie  said  county  of  Dew>n,  by  rentiDgof 
004^  Mr«  JfiiMr^fS^ortky  eoctain  jands  and  iievedkavientd  situate  in  the  aid 
l^ishof.  Bi^fqpton«fQr.a.|ye»r».frQni  Lady-^dayj  1830^al  a  rent  ^f  upwards  of 
10/.  ^,  year,  j^  thatfa^  qecitpied  fhe^aiite  foc'a  ye»%  and  paid  a  year's  ren: 
for  the  p^me «  and  tl^^.tlie  wd>£.  7.,  the/widow  of  the  .said  J.  T.,  is  legattj 
settled  3^  th^  ^i4  parish  of  BamptoB. 

,yih^a*  thftr.fibov^  :iioticeihad  rbeen  read  atthe  trial  of  this  Kppeal,  it  wss 
contended  by  the  fpspondents,  tJbst  looking  at  th6  terms  of  it,  they  had  re- 
ceived ^9  notioe  to  ]^ye>  ib^  settlement 'ia  the  appellant  parish^  and  dist  ds 
8ppellafU9,:wer)9  bowid.lQ<p|fOJ«e  .the'  settlement  in  Bampton,  to  which  alone 
the  statemcftt  oCthairi  groumis  of  appeal  was  confined.  The  Court  however 
called  upon  .tltet  respondents  to  support  their  ordei*,  by  proying"  the  setd^ 
inent.(as  sta^d  in  their  examination)  in t the  appelhint^parieh.  The  respcnd- 
ents  objected  to  tl^e  rigMt  of  tlie.  appellants^  under  the  terms  of  their  notice. 
to  cxoss-examine  the  witne33  on  this  part  of  <  the  case.  The  Court  held  dnt 
they  were  entitled  to  icross^exan^ine^  !and  <  they  dsdi  so.*  The  respondeDti 
attempted  to  prove  a  settlernent  in  the  ^ippellanti  parish  by  hiring  and  service, 
which  in  the  judgfpeff|{  of  the  Court  they' failed  4io  substantiate*  The  appel- 
lants then  attempted /to  establish<a  settlement  >of  the  pauper  through  herbte 
husbandi.  by  nsason<of  his  rcnuting  a  tenement  (as  stated  in  their  notice)  i^ 
the  pariah  of  Bamptoti,  and  tendered  in  evidence  an  instrument  signed  by 
the  paupcr'S' .husband  and  one  Jlvbail  Elswoithif,  of  which  the  following  is  i 
copy.  ,         .        : 

**  Memorandum  of  agreement  made  the  24th  day  of  March  1830,  betweea 
Robert  EUxDorthy  of  Bampton  in  theveounty  of  Devon,  &c.  of  the  one  part,  and 
Jokn  Thorn.of  Chipstable  &c.,  of  the  other  part^witnesseth,  that  the  saic 
R^  E.  doth  let  unto  the  said  /.  7.,  a- dairy  cossisting  of  ten  cows  and  tee 
living  calves,  to  be  all  in  pail  .by.  the  Ist  of  May,  or  3#.  M.  per  week  to  be 
allowed  for  the  deficiency  of  each  or  either  of '  the  said  cows  after  the  1st  of 
May;  and  if  any  or  either. of  the  said  cows  should  fail  by  loss  of  milker 
misfortune,  ai^er  seven  days  notice  has  been  given,  to  be  exchanged  for 
another,  or  satisfaction  made  for  such  loss ;  also  the  kitchen,  back-kitchen, 
dairy,  two  bed-rooms,  (except  as  hereioafVer  excepted)  also  sufficient  lio- 
cliarges,  pigsties,  and  other  appurtenants  which  ha;  been  usually  let  vitli 
the  said  dairy,  together  with  the  north  {)art  of  the  garden,  and  ISO  perdies 
properly  manuired  and  cultivated  for  potatoes,  and  25  faggots  of  wood  to  be 
delivered  in  court  for  each  cow,  with  liberty  of  cutting  browze  at  the  si 
Robert  EUworthy's  appointment,  to  be  found  a  horse  one  day  in  a  week  wbeu 
barrelling  of  butter,  and  one  day  a  fortnight  when  not  barrelling.  The  pp 
to  run  in  the  east  part  of  the  orchard  until  the  apples  are  necessary  to  be 
savedf  and  then  in  the.Gorney  until  the  apples  are  taken  in,  and  to  bekep^ 
well  ringed  to  prevent  their  doing  damage ;  and  also  to  have  certain  ploo 
of  ground  called  Great  South  Moor  Cross  Park,  Gorney  Middle  Castle,  sni 
West  Castle,  and  the  first  fortnight  keep  in  the  South  Castle.  Also  the 
pasture  of  the  home  meadow  after  the  hay  is  carried  off,  until  the  Ist  dajoi 
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November^  1830,' the  jiaailire  of  the  West  Meadow  tifftif'  tJie^  20A  day  of  Quee,i*t  Bench. 

November,  and  the  pasture  of  the  Lower  Meadow- tnltil  ti^e-  25th  day  of        w^/-^ 

December  l&SO,  the  said  i  Lowei*  meadow-to  beWirlstocked'. when 'very  wet,     '^^^  Queen 

add  to  help  mow  and  make  the 'hay  in  the  sadd  ttiiadows 'frfee  of  experise,    inhabitanuof 

except  being  found  in  meat  and  drink;^ihe  hay  to  be  put  In  one  rick,*  and   Hockwobtht. 

diTidfld  into  three  parts^  two  of  ihe  three  pairt^itoi^e  for  the'  use' of  the  said 

cows,  one  of  which  two  parts'  to  i-eMai'n  unconSum«d^dt  Lkdy-diSiiy'  1801,  and 

to  keep  the  windows  pvoperly  ^lajied,^  and  so  to  leave  the'^tirtie'ai  the  end 

of  the  .term,  except  yfkav  glass  the  -said  R.  Ei  or  fiimily'  bireaks ;  in  bonsi- 

deratibftortbe  said  V.  T<  hisexecutoi^,  4dliniitiistrk(kyr's,  or  assigns  paying 

unto  the  said  R.  E.  the  sum  of  7o/.,  the*  test  qha^te'^'steh^tb  be  paid  on  or 

before  the  ^4th  day  of  Jane,  the  second  "[^yiiient  at  Michbdmas;  the  third 

payment  atChristmaa,  ahdtthe  fourth  payment  at  L&dy-day^  T86i;beiA^  the 

end  of  the  term.    Also  the  said  R.E.  vesei^ves  liberty  tif  the  fhe'place  in  the 

kitchen  with  a  friend  or.  his  servanu- when  'W^qif^',  and'  alito  to  dress  all 

meat  and  vegetables  that' might  bewajited,  and  fhechamber  oter  the  back 

kitchen,  and  libertiyof  his  servant  girti'lleepmg In' oAei  of  th<^ir<b^-ro5nls. 

And  also  the  said  J^  7^^  or -his  attendants,  td^  dress' fill, meaft^  and  vegetables 

when  wanted,  the  servant ftrlta  assist;  also  half  the* poultry  and  eggs,  the 

hearth  ashes  to  be' at  the  disposal  of  the  said  K,  E.;'  the  cows^  to  be  put  to 

bull  so  as  to  calve  by  the  26tk  of  March,  18^1,  and  if  any  or  either  of  the 

said  cows  should  not  go  to  bully  tx>  be  at  the  disposal  of  the  said  R.  £•  the 

2d  February,  18dl;  the  said  ft.  E,  to  find  all  iiriitg  fot^  his  use  in  the 

kitchen,  the  cows  to  be  kept  on  strair  before  they  have  calved  during  the 

winter,  also  to  haive  half  of  the  poultry  and  eggs,  and  liberty  of  running  pigs 

with  the  said  /.  T^  who  is  to  keep  fence  f6r  his  own  pigs  .and  to  attend  to  all 

stock  on  the  said  ;farm  in  the  absence  of  the  said  R,  £.,  the  parting  in  the 

orchard  to  be  kept  at  a  joint  expense  ;  the  said  /.  7.  to  work  for  1#.  and 

liquor  when  required,  and  to  quk  at  the' end  of  the  year  without  any  further 

notice,  unless  otherwise  agreed  on.     In  witness  whereof  &c." 

The  abov6  agreement  was  stamped  with  a  \L  XOs.  stamp,  and  the  pauper's 
husband  occupied  under  it  the  premises  referi^ed  do  therein  for  above  a  yea^ 
and  paid  to  the  amount  of  75/.  reserVed'by  it.  •  The  respondents  objected, 
h  That  the  stamp  was  insufficient.  2.  Thar  the  instrument  purported  to 
be  a  demise  of  incorporeal  hereditaments,  and  should  therefore  have  been 
under  seal.  Tbet  questions  intended  to  be  submitted  to  this  Court  are, 
1.  Whethec  looking  at  the  terms  of  the  notice  of  appeal,  the  Court  of 
Quarter  Sessions  were  right  in  requiring  the  respondents  to  prove  a  settle* 
ment  in  the  appellant  parish^  and  whether  the  appellants  were  entitled  to 
cross-examine  witnesses  called  for  such  purpose.  If  the  Court  should  be 
of  opinion  that  the  sessions  were  right  in  that  respect,  the  order  of  removal 
to  be  quashed*  If  the  sessions  were  wrong  in  that  Tespect,  the  order  of 
removal  is  to  be  confirmed,  unless  this  Court  should  be  of  opinion  that  the 
settlement  in  Bampton  was  proved  in  reference  to  tlve  two  following  ques* 
tions,  and  in  that  case  the  order  of  removal  is  to  be  quashed,  (that  is  to  say), 
whether  the  instrument  before  mentioned  was  properly  stamped,  so  as  to  be 
admissible  in  evidence.  J8.  Whether  a  settlement  was  gained  by  occupying 
under  that  instruiiient  the  premises  mentioned  in  it,  and  by  paying  the  75/. 
per  annum  reserved  by  it. 

The  case  came  on  for  argument  in  this  tern),  but  the  Court  sent  back  the 
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Queen' t  Bench,  case  to  the  sessions  to  asoerum  how  tmich  of  the  leai  isiucd^  ool  «f  iasd 

^'^/^        independently  of  pasture  &c.    On  the  re-'St«lMnem  of  the  caw  *  appeared, 

The  QuiKK     ti^t  o^jt  of  the  75/.  the  value  of  Great  South  Moor,  Cross  Park,  Gorney, 

Inhabiunts  of   Middle  Castle,  and  West  Caatle,  and  gatdoi  amouiMed  to  Hi.  te^Gd.  dear. 

HociwoBTBY.  The  case  waa  dien  argued  in  Hilary  Teniiy  1838. 

Bert  in  support  of  the  order  of  sessions.  The  first  quMion  is,  iriiete 
under  4  &  5  IFiU.  4,  c.  76,  s.  81,  the  sessiOBS  viMte  right  in  cattng  iipoa  the 
respondents  to  give  proof  of  their  primi  facie  case  of  settlement  in  the 
appellant  parish,  the  respondenu  not  having  been  informed  by  the  nodoeof 
the  grounds  of  appeal  that  such  proof  were  required.  It  is  submitted  tbt 
in  all  cases,  even  where  no  grounds  at  all  of  appeal  are  stated,  the  respind- 
ents,  by  transmitting  the  order  of  removal  and  the  pauper's  ezaminsdoo, 
undertake  to  prove  a  settlement  in  the  appellant  parish.  Res  v.  IfUktnr 
iskk  (a)  is  however,  against  this  position.— -{Lord  Demmuit  C.  J.  We  tbiok 
the  intention  of  the  legislature  was,  that  the  >ppellanto  should  give  notice 
of  any  defect  whatever  in  their  adversaries  case,  on  which  they  meant  to 
rely.] — Secondly,  a  settlement  was  gisined  in  Bfuopton. .  lt,i$ja^f^^^ 
as  an  incorporeal  hereditament  qaqnot  pass  es^o^t.  \^y  ,A^,  t^e,,i(greeiAfst 
which  related  to  incorporeal  hereditamenta.aa  vrell  aa,  hf^  waa. altogether 
void*  Even  if  that  were  sp^  the  seasiona  on  9^  ques^o^  of  .ly^ttlemen^  vd^^ 
look  at  the  actual  occupation  and  payment  of  rent  by  the  pauper,  and  ascer- 
tain the  value  of  the  several  aubjeeta  of  deavse*  Jiex  v,  Picfpcriag  (f6).  Bat 
no  incorporeal  hereditament  waa  demised.  The  aubjeoa  of  deinise  weR 
either  gooda  and  chattels^  as  the  browse,  SmU^  v.  Swmm  (p)#  or  they  were 
land.  A  demise  of  pasture  is  a  demiae  of  laxu}  itn^S^ep^  Tomsk  97;  Gsr- 
diner  v.  WUUamwnid)^  where  a  distresa  was.  niade.  for  ^^ent  arisiqg  partly 
from  an  incorporeal  hereditament  and  partly  from  land,  although  there  wis 
no  demise  by  deed,  is  not  in  point,  beciu^  as,  the  revtt  was  cend^red  out  of 
both  subjects  of  deinise,  there  was  no  ascertained  sum  for.  wbiph  the  distiefl 
could  be  made  in  respect  of  the  land*  In  Bird  v^  Uigginspn  (<t),  LittUdaU,^- 
said,  "  Are  there  not  cases  where  a  rent  beipg  nominally  reserved  out  of 
two  things,  of  which  one  was  capable  of  having  rent  issuing  out  of  it,*'  and  the 
other  not,  the  rent  has  been  held  to  issue  whoUy  out  of  the  former  2  Ani 
Fareweli  v.  Dickenson  (/)  is  an  authority  for  this  doctrine.  The  stamp  ^at 
suflBcient,  whether  the  instrument  be  treated  as  an  agreement  or  a  leait 
Clayton  v.  Burtenshaw,  in  which  the  ILlOe.  stamp  was  held  to  be  insufficteott 
was  the  case  of  a  deed,  and  the  instrument  was  held  to  fall  unc^r  thehetd 
of  a  deed  not  otlierwise  charged. 

T.  H,  Terrellt  contr^.  A  demise  not  under  seal,  and  relating  partly  to 
incorporeal  hereditaments,  is  wholly  void.  Bird  y,  Higguuon^a),  and  GtT' 
diner  v.  WUIiam8on(d).  The  pasture  demiaed  was*  an  incorporeal  heredtia* 
ment,  Co.  Lit.  4  6.,  14  Fin.  Ahr.  Grants,  (E.  a.)  pi.  2,  8,  and  Bjex  v.  HtStt 
ion  (g),  and  Hetviini  v.  Skippam  (A).    Lastly,  the  stamp  was  insuflScient,  die 

(a)  6  A.  &  E.  273 ;  S.  C.  ante,  19.  (e)  2  A.  &  £.  701 ;  8.  C.  1  Hair.&  WoLei* 

(6)  2  B.  &  Ad.267.  (/)  6  B.  &  C.261. 

(c)  9  B.  &  C.  561.  (g)  3  East,  113. 

id)  2  B.  &  Ad.  330.  (fc)  6  B.  &  C.  221. 
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Mistriiiiiciie  wasa >< lease  not  otbenwise^eharged''  jwitbin  5Ji. G^Q* 3,  a  I8ij.:^r 
it  lee^fed  rest  for  diitml  wl^fct  matt^ra,  >  CoUtit  v» .  dmlit^  («)< 

■    '     •         .    -       ..>../••..'•..>' ,      ,,         ..     : 

i>rr  Cumm  (A).-*^ Whatever  might  be  the  effect  of  ili^  conHiract  between 
the  parties  to  it,  the  demise  was-  not  void;  for  th^  pmrpotfe  of  setUem^ift. 
The  holding  was  good  as  regarded  the  land.  So  where  freehold  and  copy- 
hdd  are  deniiaod  together  without  lieeoise  firom  the  Ifurdi  tbB.4o(oi«e  is  good 
ibr  th^  freehold.    The  ^taiap  toa  wa»  sufiicient. 


Q,uem*$  B<ncA« 
The  QuBBN 

V. 

Inhabitanti  of 

HOCKWORTBY. 


(•}73i9g.4^, 


Ojrder  of  SQ^iofm.GQngnnQd. , 

liamtf  and  Coleridge,  Js. 


Sibley  v.  FisriiB. 

A^SStJMPSIT  by  the  indorsee  against  the  tndorser  of  a  bill  of  exchange, 
dated  the  10th  December,  1896.    The  %\xt  first  pleas  denied  the  in- 
dorsements,   tlie  fifth,  the  presentment.    The  sixth,  the  notice  of  dis- 
honour to  the  defendant.    The  seventh,  the  consideration  for  the  indorse- 
ment. 

At  the  trial  before  Lord  Dtfiman,  C.  J.,  at  the  Middlesex  sittings  after 
Trinity  Term,  18S7,  the  bill  when  produced  bore  the  appearance  of  having 
been  altered  from  the  l'5th  Decettibc^f '  to  the  10th.  ft  was  contended,  that 
the  plaintiff  was  bound  to  account  for  the  altenttion.  His  lord^ip  over- 
ruled the  objection.    Verdict' for  the  plaintiff^ 

Jerm  in  the  following  term  moved  fbr  a  new  trial.  Every  alteration 
appearing  in  an  instrument  is  primi  fhcie  improper,  and  the  onus  lies  on  the 
party  setting  up  such  an  instrument,  to  prove  the  alteration  to  have  been 
properly  made,  tfenman  v.  Dickenson (c).  Although'  there  was  no  plea  in 
this  case  denying  the  making  of  the  bill,  yet  the  judge  at  the  trial  was  bonnd 
ex  o£Bcio  to  reject  the  bill,  the  alterations  in  which  had  not  been  accounted 
for. 

Cur.  ado,  vuit. 

Lord  Denmak,  C.  J.  on  a  subsequent  day  in  this  term  delivered  judg' 
ment. — We  think  that  as  the  making  of  the  bill  was  admitted  on  the  record, 
the  plaintiff  was  not  bound  to  account  for  the  alteration. 

Rule  refused* 


In  an  aedon  by 
the  indorsee 
against  the  in- 
dorserofabill, 
vrh«re  tlie  indorse* 
menu  were  de- 
nied, but  the 
making  of  tlie  bill 
admitted,  the 
plaintiff  need  not 
account  for  an 
alteration  in  ita 


(0  5  Biog.  183. 
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Qu€€n*t  B4nch^ 


Nov.  27. 

1.  Tb«  reroca* 
tioo  of  a  will  by 
the  MlMcqnem 
marriage  of  the 
testator,  aad  the 
birth  of  a  child, 
is  Ibaoded  on  a 
mle  of  law,  alio- 
Sether  indepeo- 


MarstoN'V.  Rok^  on  tlie  flen^mltdemiseft  of  William 

IN  THE  EXqHEfi^E^,  CHAMBJE^,^        ,  .     /  /  . , 

]g2JECTMENTfi>rlafM[!iMSttiffiK<dihire.  Aktit^txMVkt6^jndt!nw,i. 
at  the  Gloucestershire  spring  assizes,  18S6  (iti'ttrhich'  couttiythe  tdal 
was  had  by  suggestion),  the  plaimiflT^  ^ettovj^  Wlia-rialiiic^  dnder  awill  of 
John  Pox,  dated  17th  lahuary,!  18a5y  4a1y<  ^xeMted  to  pass 'reel  property, 
admitted  the  title  of>inifiBm'Jiii^iiA»r,' as  heir  iit  lismr.  '  ^/  >  ^^  - 
He  offered  in  evidence  two  previdas^wflft^  of  th^  tesMtor;'^ODe'^ted  tb^ 


tion  of  inteotion 
of  the  tcsutor, 
and  oonaeqnentlj 
DO  evidence  of 
the  testator's  in- 
tention  tliat  his 
will  should  not 
be  revoked,  is  ad- 
missible to  rebut 
the  presumption 
of  law  in  favor 
of  such  revoca- 
(iou. 

2.  lu  order  to 
prevent  the  revo- 
cation of  Uie  will, 
and  take  the  case 


sufficient  tlut  a 
provision  is  made 
for  the  wife 
only,  but  such 
provision  must 
extend  also 
to  the  children 
of  the  marriage. 
3.  SetiM«,  that 


dentofanyqncs-   March,  1834,  bj  whtch  the  icirtallor  defined  alMiiff  tttsl  property,  siA$«k^(o 
.      * :       ,  _    ^^  annuity  of  40/.  to  Am  Balmoills  to  his^brothef  /m^4  JRJ*.   ' 

The  other  was  datnt  1st  DecembiMr^  180$^  by  whibblie  \tfi  cet<c^  lands 
and  tenements  to  Anne  BaktntU  for  lifertiim«ndei<  attd  aR' the  t^sidoe  of  Ihs 
real  property  to  tlie  plakitiflT  in  ernnx-  •/>.'.  .  .  - 

The  admission  of  this  eiridenc^  w«s-  objected  to,'  but  it  ttas  received  by 
the  learned  Judge;  whereupon  a  bill  of  oxeeptioAs  was  tendered  bjr  the  de- 
fendant in  error.  '    '  .  :      .     u      "•      

The  plaintiff  in  error  having  provedtfae  death  of  Jolepil  fbx,  the  brother 
of  the  testator,  in  November,  1894,  also 'offbrcd  in  evidence  certain  letters 
from  the  testator,  the  first  dattd  >i9th  January,  1835^  the  hiM  49d  Fe- 
bruary, 1 835,  wiiich  announced  his  marriage,'  two  days  before,  ivitli  An 
ruiel^it'isnor"^  BaA:ftEPe//,  and  among  othev  eKpressiens  of  attachment  to  the  plaintiff  io 
error,  contained  the  following, — *<  'Dear  William,  «o  a6t  of  mine  shall  pre- 
judice the  interest  of  relatives."    '.  •...•• 

He  also  offered  in  evidence  various  declarations  of  the  testator,  one  nude 
about  a  month  after  his  tnatriage,  stating  thaC  he  ^k  very  Mi  well ;'  that  Jiis 
will  was  made  ;  that  it  was  as  it  should  be,  for  it  should  never  be' 'altered; 
that  he  did  not  wish  his  marrying  Akn  BakaM  to  prejudice  his-friend  t¥il&» 
^j"dS!endi^g"  -^far^/o/i  (the  plaintiff*  in  error)  at«Uc  another,  eight  or  ten  days  before  bis 
from  the  children,  dcatli,  that  he  had  made  liis^wil],  and  would  not  alter  it;  that  he  bad  left  the 
JheV^'o^uon^     ^^'®^  P^"*^  °^  ^"  property  to- the  plaintiff*  in  error,  and  had  t«k«n  care  tbit 

4.  If  the  tes-      the  BttkostlU  should  not  have  any  part  of  his  property. 

law  ioii..Tnd'4.        -^^^  admission  of  these  letters  and  declarations  in  evidence  was  objected 
agree  to  purchase   to,  but  tbcy  wcrc  received  by  the  learned  Judffe ;  ^whereupon  a  bill  of  ex- 

aoesute.and  -  jjitii.i. 

then  die  intestate   ccptions  was  tendered  l^  the  defendant  m  error.  -  * 

the  "  uT^^n  The  defendant  in ecrar< offered  in  evidenoe  declarations  of  the  testatorxela- 
tive.to  his  intended  wife's  dower  (set  outm  tlie  Special  verdict).  These 
were  objected  to,  but  received  by  the  learned  Judge ;  whereupon  a  bill  of 
exceptions  .was  tendered  by  the  phtintiff*  in  error. 

The  defendant  in  error  having  proved  the  contract,  lease  and  release,  and 

leresl  is  In  him,  make  a  will  couudnhig  d  t^hmU  deviM  if  kW  his  t^\  tAnttt^'  the  Suitable  interest  irill 
pass  lo  the  devisee  under  his  will,  though  tlie  will  bf;  dated  b^ore  the  agreemeot  to  purchase  is  to  be 
carried  into  execution ;  and  the  subsequent  conveyance  of  the  legal  csute  to  the  tesUtor  will  give  no  real 
or  beneficUry  interest  to  bb  hfir  at  law,  but  wail  make  him  atrvstec  for  tl«»  devisee. 

Tlie  descent  of  thb  legal  folate  on  the  ch^ld  of  the  maniagc  fonna  no  suchpt/^viaiOn  fur  bim  as  to  pre- 
vent the  revocation  of  tlie  will.  •     -j     .  -rr      r^  r- 

5.  In  ejectment  between  a  devisee  under  a  wfll,  made  previous  to  marriago  And  the  birth  of  a  child, 
and  the  beu-  at  law,  the  issue  of  such  marriage,  previous  wills  by  tlie  teautor  are  adnSisible  in  evidence 
for  the  devisee. 

6.  Declarations  by  the  tesUtor,  previous  to  marrUge,  on  the  subject  Of  bik  intended  wife's  dower,  nrc 
admissible  in  evidence  for  the  heir  at  law. 

M  Uj^  Molb^  **  wiiaittiblt  to  shew  that  a  pwty  to  a  wiittn  ■grevneQt  to  puichMt  fotcrcd  into  it 


lerest  in  such 
Ute  immediately 
descends  to  tlie 
testator;  and  if 
the  tesutor,  while 
the  equitable  in- 


ll  Jf 


'"Midrii^i'NfAS  •PEifeSi'; 'isii?. 
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Masctov 

V. 

i. 

Fox 
wad  another* 


other  circunistances  (set  out  in  the  special  verdict)  relative  to  some  property   Queen*s  Bench. 
at iMatdUm  jVoodgottiferrjf^ik]  iDkl) jffihM,  aUo  offered  to  prDve/  by'  parol  evi- 
dence, that  this  propecqobbttbasii'purchoidB  hy\J»ieph  Fax,  as  agent  for  the 
testator. 

This  evidence,  so  offered  by  the  defendant  in  error,  being  objected  to,  was 
iej«ct^%  the  teafimefiJiiKige ;  vbtfFlM^nitt  bill  i«r.^x«ftpli0iftf  MB  l^tid^d 

•    ThQgwynfpfM!i4ift  V^W  ^9^^i<*' <^  *fti<^^^  thdi7thJa- 

iuiaryr]{8{l$,]/^|F<Mi  (d9q9«sfd)/miMle  hts;la^i«ilLii.trrititgj  dnly^xoeuted 
to  pass  real  estates,  by/wbi^bQrd«jri(H8.Asftt«tal  iil6t)Mage8,«]Qf4s,fandiJblid8 

jipMist^,  aod,  hpr,^piig«s^.  fpr.^Hldafii^ ibe  tevib  6£ikw mtutni  life,. ot  so 
long  thereof  a^^.shcfx^^lwiH.  rj^MiftisoJid  andwniAarried;  subject  neverihekfls  to 
impef^:ji^nept»filr,]lfr9lM^l}.  9fA  from  aod.Afteoahfr  d^eeafle  or/omrtfiage  Of  the 
said  4n^  B^fA:<i^/f|r  v4)icb;^h(ill.i&r8^.iitippe»v^  bc^  gatve  ^d i devised  the «aid 
messuage  &c.  to  his  relative  fVilliam  MarHon/'  .He.iben^  afoftsome  devises 
ffndjl^aqies,  which  b^  cb^r^i^  pncbisifeal  prflperty  tiB£ttrinrdeviacd>to  WUUam 
Mar4t(Hhi  8a.yQi^9d.b«qM?i|ti)pd/«lli<faib  fnewu^e^  .flunns,  iandair  -teiieidents, 
tithes,  and  hereditaments,  and  real  estates,  and  parts  and  shares  off  8Uch>iiiot 
before  4w>Q^4  ^tm^  wh^tlmH  fr^hDld><c|pyholdiOC€iiftomav3ir^Aii4  whether 
in  pqsq^pi^  r/eyetfiipPi  reiiMiDderfiCOntix^ocy^jlHr  expectancy,  jwith^all  righto 
(Sep..  tberfit|9i  b^longing^  to^the  miWillmnMMmnion^  and  bnt  heira  &o.,  for 
ever,  ^^bje^l;^«,aftKfl9aidyJao4JtO  ibeipnytneotof  JiiaidobtS:;  aodbe  appointed 
^^F7((tW,ii|far44onandi9f<)|;i,i^^  l.    ...i:  ii - 

Fr«m.tb^.95th  9f»r(^  Jl834vidt)w»'t^'tbe.iioiewhfin  the  teatatov  executed 
the  said  will,  he  contemplated  a  marriage  with iduvbBakemeU  therein  named. 
,0q  thie,2UtiF^bruf^ry,tJ8^fi»)Mimdrri0d«i(«»riiii^f9e/^andjlived  with  her 
Up  ,1^  the  itin^  pf.hi^  ;de9^lh>.  i  He.  had  been^  .frcdnrihe  (time  of  Ins  manrriage 
dowQ.to,bis,dp«|h|,iint>a^hfld  atatei  of i health* -and  on  the ^  11  th. day- of  May, 
18(3^^  be  iiFAs.  token.  ill»  «iid.died«>  ^At^tbe  time  of.biadeatb  hewas  seised  in 
feersimple  of  9U  the  .pi)emis«$.tment)<NDed  in  the  declaKaticm.*  *Ten  weeks 
befpi;^  bis.  d^ihihe  toli JS6^iabctkjSimcAh9Li  bisr  will  was  deposited  man  oak 
chest,,  wbf^QoCb^  k^pt  the.  koy  in  hisi  bfd^roomyaiid  it  was  theve>  found  by 
her  shortly  after  his.deatb.  u  On  the  lOtb  October,  1835,.the  wife  of  the  said 
John.  Faa  was  deliveced  of,  the  said  fVittiam.  John  Fox^  one  of  thd  lessors  of 
the  plaintiff,  wbQtis'.the  only  son  and  btirat  law  of  thetestiitor.  Of  the 
lands  of  which  the  testator  died  seisedt  hia  wiidow  would  be  entitled  to  dower 
unless  jh^  ti^  deprivi^d  of  suqh  dower.by  the  operation  of  his  will  (a),  or 
by.operjRtion  oflaw^  .-,'the  testator,  on  the  fSOth  November,  1864, had  agreed 
to  purchase  a  bouse  for  690/.»  for  the  purpose  of  residing  in  when  married. 
In  the  drafl  conveyance  sent  ta  the  testator  for  his  perusal^  was  inserted  a 
declaration  tb^t  any  wife  testator  might  take,  should  not  be  entitted  to  dower. 
The  testator  requeisted  tha(  such  claujse  should  be  struck  out..  Upon  ito 
being  explained  to  him,  th«t^  as  he  was  on  the  point  of  marriage,  if  after  he 
married  he  wished  to  resell  the  property^  he  could  not  do  so  without  the  con- 
sent of  his  wife  $  he  said  he  was  perfectly  aware  of  that ;  that  he  did  not 
intend  to  debar  his  wife  of  dower.  On  the  dOth  of  September,  1829,  Joseph 
Fox,  the  brother  of  John  Fox,  entered  into  a  written  contract  for  the  purchase 
of  some  property  at  Marston  Montgomery,  in  the  county  of  Derby,  at  the 
(a)Seo3&4WiU.4,  C.106. 
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QiMM'f  B$ndi*  sum  of  466/.  14«.  '$d,i  with  certahl  tratteei  under  the  will  of  JUb  £lcftei, 
v^^/^        deceased.    On  the  S8th  dajf  ^f  lilarehfbllowiiig,  /(mU  Aur  wis  let  kilB  pot- 
Mabmtov      aesnioii  of  (h6  toid  lAsi-iihMitioned  premiss,  bizt  the  titles  iK>t'  b^  tiisn 
ItJi         complete;  it  was  sgrecfd  that  lie  should  rtceiVe  the  rents  Imd  profits  from 
<<•  that  perkid,  atid  fliiould  pay  faiterest  to  the  ssid  trustees  on  the  amount  of 

and  sn^r.  ^^  putch^to-^inOttey,  untff  the  pnfchiEto'was  Completed.  After  this  agree- 
ment, John  Fox  in  like  tnanner,  as  the  purchaser  of  the  other  ports  of  the 
same  estatie,  whitlh  waii  sold  in  bts,  was  I^  Into  pbsseteion  of  th^  said  pro- 
petty  A>  cbntniCt^  ibr  by  ^M/A  Fhx,  add  let  ^e  nme  toJokn  Beacilk,  who 
held  the  ftione  aa  tijmmt,  a^  paSd  rent  hal&yearlr  to  JUbi  Fot  flbm  the  said 
25di'd«y  of  March,  1856,  up  ti^  the  time  of  hi^  decease,  some  of  wMch  pay- 
ments Wete  made  in  the  presence  of  his  brother  Joupk.  No  otfaer  oontnct 
than  the  one  mentioned  to  have  been  entered  into  hfJ^uepk  Pox  with  the 
trustees  wiuf  madcf  for  die  Itet-mentioned  property.  OnAelTih  day  of  No- 
veniber,  1834,  Joseph  Fot  died,'  unmarried  and  intestate,  seised  of  consider- 
able rekl  estates  in  fee  simple  in  possession,  which  theteupon  descended  to 
JoknFoXf  'as  his  only  brother  and  heir  at  law,  and  Joibi  Fot  was  the  sole  next 
of  Idn  of  Joseph  Fox^  and  was  entitled  to  administration  of  the  personal  es- 
tate of  which  he  died  possessed.  By  deeds  of  lease  snd  release,  besring 
date  the  6th  and  7th  of  March,  1855,' the  property  at  Marston  Montgomery, 
was  conveyed  by  the  said  surtiyfog  trustees  under  John  Etches*  will  to  Join 
FoXf  in  consideration  of  4tBSL  1 4s,  6(f.,  who  thereupon  paid  the  said  pnitfaase- 
money  and  interest  upon  the  same,  fi^otn  the  it5th  day  of  M^ch,  1850.  In 
the  niohth  of  August,  1855,  John  DeaoUU  paid  half  a  yearns  rent,  due  for  the 
same  pretiiises  oh  the  tSth  day  of  March  preceding,  to  John  Boidemy  who 
was  <me  of  the  executors  ofJohn  For.  The  value  of  the  real  estate  left  by 
John  Fa*  amounted  to  about  49,000^. 

An  actibn  of  trover  for  th^  title-deeds  of  the  same  estate,  brought  in 
the  Court  of  'Exchequer  between  the  same  pkrties,  came  on  for  trial  at  die 
same  assises,  upon  which  the  same  question  arose.  Judgment  was  given  for 
the  defendant  In  error,  in  the  ejectment  in  the  Queen^  Bench,  without  argu- 
ment; and  it  was  consented  that  the  writ  of  error  on  the  ejectment  shoaU 
be  argued  before  all  the  Judges,  and  that  both  cases  should  abide  their  de- 
cision thereon. 

The  case  was  argued  on  June  13th,  November  1st,  and  November  27th, 
1857,  before  Tindal,  C.  J.,  Lord  Abinger,  C.  B.,  Park,  J.,  Littledak,  J., 
Faughan^  J.,  Parke,  B.,  BoUand,  B.,  Bosanquet,  J.,  AUerson^  B.,  Pattesonj  h, 
Gumey,  B.,  WitUams^  J.,  Coleridge,  and  CoUman,  J.,  by 

Sir  /.  CamfbeU^  A.  G.  for  the  plaintiff  in  error. 

Sir  W.  W.  FoBeti^  for  the  defendant  in  error  (d). 

(a)  It  has  not  been  thought  necessaiy  to  man  sball  be  revoked  by  his  or  her  mairiaje, 

iattodnee  the  argntneats  of  oototteY  cad  an-  and  that  no  wQI  diall  bo  revdkod  by  anj  pte- 

thoritiea  relied  on.    Xhf  Act  ibr  the  amend-  sumption  of  an  inleatiod  «n  the  graona  4S  u 

meat  of  the  Laws  relating  to  Wills,  7  Will.  4  alteration  in  circumstances.    See  the  abore 

and  1  Vict  C.26,  as.  18, 19»  having  provided,  statute  as  to  the  mode  of  revoking  or  alteriiv 

with  respect  to  wills  made  after  1st  Januaxy,  wills. 
1836,  that  every  will  mad«>y  a  man  or  wo- 
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TiKOAc»  C*  J.  in  xhe  entiwng  Hilary  tenv  (0)1  ^dfliv^ed  the  jtttf^^m^t  of  QMen'j  Btnek. 
thr^  Coprl.    Tfei*  Cfiaa  Jbtas  tkoen  brQMgli|. by.  t^^  .^rits  ,/rf .fpror  iftom ,  the        v^-v-^/ 
,  .C^rt  of  Qj^^n'aiiPpnph,  wbprQ  j^4g^^en^  Im Ifhn  giypn  fe?  t^  IfftsQ^pC *e      Mamton 
J^^tift.  ftp  a  J?p^i*l  v^^diqU    .T,h^.  ,pWptiff  brfpw;  .l^ijcwgh^  W  .€Jefltjp^ptt  to  iuJb 

.^recoyer,  certain  laod^ip,StBflfcr4abirfli  ^e.  ^p^  xxf.^i^ *c|jftp  v^a«  rfun^y^ed,  j*- 
by.  asuggeatiQ]i  on  .tbejffcpir^,  ta.GlpHq^rt^r,  vh^x^  it  ;9n?^.pl^,beft)re  my  ^^^  moUw. 
brother  Aiderm^.,  Upon  )^  trifO,  cwoss  1m1Jj»  of  es^q^pt^o^/firei:^  tendered 
tQ.  and  allo^Q4  by  ^.  I^tW  J^^fi^.-^  (^^  pn.tbe  p^t  i^f,,tt^  lessoi;  of.  tbe 
pl^intifi^  c^nuioing  ^cept|qn6,,^  well  againa^  tl^e  ,^di]^i^.o,f.evjdeo<» 
.  given  by, the  defex^dafit,  below,;  aa  al^o  for  tbe  rqection  qf  evi^C^ce  ^vbich.be 
had  offered;  that  on  tbe.p^t  of  the  defepclaot  \>e\<mf  fori^^.rejeiQtjon  of 
evidence  only..  ,One  of  the  writs.of  error,  baa  been  3u^d  put  jby  the  defendant 
b^low  to  bring  up,  the  judgment;,  which  waa  giveii  without  argument,  on  the 
special  verdict;  and^ach  p^rty.baa  brougl^^  up  hia  ovvnhiU.  pf, exceptions 
by  a  writ,  of  error  3ued  out  by  himself, ,  Another  action^  ^aame^yp  aq  action 
of  trover,  .for  the  title-deeds  of  the  same  estate;,  had  been  brought  by  tbe 
.  lessor  of  the  plaintiff  against  the  defendant  below^  in  ^he  Court  pf  Exchequer, 
and  came  on  for.  trial  before  the  same  Judge  fit  the  ^ame  as^izea^  ^d  a|B  the 
very  same  questio;)  ^9^^  ip^  both  actions,  a  course  precisely  isliinilf):  w^  pur- 
sued in  both^  and  ;|or  the  purppse  pf  avoiding  aa^  well  unniscessary  expense 
to  the  p^tiei,  c^  loas  of  time  to  thp  respective  Courts  of  Errpft  it  was 
thought  qonyenient  that  the  argument  pf  the  .writs  of  error  in  the  fir^t-men- 
tioned  cause  should,  take  place  in  tl^e  presence  of  all  t^e  Judges  of  the  three 
Courts  of  Westminster  Hall;  the  parties  bavii^  cpnsepte^  that  botl^  cases 
should  abide  the  decision  pf  the, precjent^  and  this  cas^^hp  acco;rdi])gly  been 
argued  in  the  presence  of  all  tne  Judges  of  Ei^landi  with  tl^e  exception  of 
Lord  Denman.  On  the  part  of  the  plaintiff  in  eri^or  (the  defendant  below), 
it  was  contended,  that  admitting  the  general  rule  to  be  e9tablished  that  mar- 
riage and  the  birth  of  a  child  operated  as  the  reyocation^  of  p  ^vill  made  be- 
fore the  marriage,  where  the  wife  and  child  were  lefl  without  provisioj;^  yet 
such  revocation  was  grounded  on  an  implied  intention  of  the  testator  to  re- 
voke his  will  under  the  new  3tate  of  circuipstances  which  had  taken  place 
since  the  will  was  made,  and  upon  such  implied  intention  only  ;  and^  conse- 
quently, that  any  evidence  was  admissible  on  the  part  of  the  devise^,  which 
shewed  a  contrary  intention,  in  order  to  rebut  such  presumption. 

On  the  part  of  the  defendant  in  error  it  was  contended,  jthat  such  revo^ 
cation,  under  tbe  circumstances  above  supposed,  is  the  consequence  of  a  rule 
of  law  or  of  a  condition  tacitly  annexed  by  law  to  the  execution  of  a  will> 
that,  when  the  state  of  circumstances  under  which  the  will  is  made  becomes 
so  materially  or  rather  entirely  altered  by  a  subsequent  marriage  and  the 
birth  of  a  child,  the  will  should  become  void ;  and  that  the  operatipn  of  this 
nde  of  law  was  altogether  independent  of  any  intention  on  the  part  of  the 
testator. 

The  broad  question,  therefore,  which  has  been  argued  between  the  parties 
has  been^  whether  evidence  of  the  testator's  intention  that  this  will  should 
not  be  revoked,  is  admissible  to  rebut  the  presumption  of  law  that  such  re- 
vocation should  take  place  ?  And  we  concur  in  the  opinion,  that  the  revo- 
cation of  the  win  takea  place  in  consequence  of  a  tule  or  principle  of  law 

(a)  Jannary  26. 
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independently  altogether  ofany  que^t^on  of  intention  of  the  party  himself, 
and  consequently  that  no  such  evidence  is  admissible.     ' 

The  plaintiff  in  error,  in  support  of  the  pi^fsosition  fbr  which  he  contends, 
has  relied  on  the  authority  of  various  decisions  of  ic^ses  as  well  in  the  Eccle- 
siastical Courts  as  in  the  Courts  of  Cotimion  Law.  'With  respect  to  the 
former  we  cannot  but  entertain  considerable  doubt,  whether 'their  authority 
can  be  held  to  apply  to  the  present  question.  For  whilst  we  a,te  entirely 
convinced  of  the  importance  of  a  uniforttiity  of  decision  between  the  courts 
of  ecclesiastical  and  of  comnoW'lav^  jarisdic^tion,  iHiere  the  same  state  6f 
fiicts  is  under  investigation^  or  thfe  ^me  principle  of  laW  »  under  discussion 
in  each ;  and  entertaining  as  we  do  ait  the  same  time,  th^  highest  respect  for 
the  learning  and  ability  of  thosie  by  Whom  justice  is  administered  in  the 
Ecclesiastical  Courts,  we  cannot  forget  that  in  the  question* now*  before  us  we 
have  to  deal  with  the  provisions  of  a  statute  with  which  the  questions  ordi« 
narily  comingf  before  them  "are  wholly  unincumbered^  The  question  now 
before  us  relates  to  th^  revocation  orhoii-revocatfon*  of  a  will  demising  red 
property.  It  is  a  questioh  whether  sitch  revocation  shttllibe  allowed  to  depend 
upon  evidence  of  intention,  that  is^  upon  evidence  of  which  pafrol  declara- 
tions of  the  testator  may  confessedly  form  a  part;  whilst  the  Statute  of 
Frauds  has  anxiously  add  cftrefully  excluded  evidence  of  that  nature,  with 
respect  both  to  the  original  makingand  the  revoking  of  wills  Of  land.  The 
Ecclesiastical  Courts,  on  the  othey  hand,  are  concerned  iirtbe  granting  probate 
of  wills  and  testamentary  papers  relating  to  personalty  onlpt  in  which  cases  no 
statutory  enactment  has  excluded  parol  evidence  of  the  intention  of  the 
testator  as  to  what  shall  or  shall  not  be  a  testamentary  paper,  or  what  shall 
or  shall  not  amount  to  a  revocation  or  republication  of  a  wli).  On  the  con- 
trary, the  evidence  bearing  on  the  points  is  generally  fnixed  up  with  declara- 
tions of  the  party,  and  frequently  cdnsiBts  of  such  declarations  alone.  *  The 
decisions  therefore  in  the  Ecclesiastiotd  Courts,  referred  to  by  the  counsel 
for  the  plaintifPin'  error,  may  be  -sonnd  decisions  with  i«^ct  to  the  subject- 
matter  to  which  they  rehlte,  and  may  yet  furnish  no  authority  on  the -case 
now  in  judgment  before  us.  And  if  thtt  question  is  to  be  decided,  as  we 
think  it  is,  by  the  weight  of  the  -ailthotities  to  be  found  in  the  CoaMs  of 
Common  Law,  the  balance  preponderates  greatly  in  favour  of  the  proposition 
that  no  evidence  of  intention  is  to  be  admitted  to  rebut  the  ]presumptio&  of 
law,  that  a  will  is  revoked  by  subsequent  marriage  and  tlie  \Att\t  of  a  child. 
The  cases  relied  on  principally  by  the  plaintiff^  in  error  (the  defendants  below) 
are  those  oi  Brady  v.  CubUt(a),  and  Kenebel  v.  Scrafton{h),  those  which  are 
appealed  to  by  the  defendant  in  error  (the  lessor  of  the  plaintiff)  are  Dot  v. 
Lancashire  {c)t  and  Goodtitle  v.  Otwtiy{d), 

Now  with  respect  to  the  case  of  Brady  t.  CMtt'{a)^  it  must  be  admitted, 
that  the  opinion  of  Lord  Mansfield  is  expressed  in  terms  the  most  explicit 
and  unreserved,  "  that  the  presumption  of  revocation  from  marriage  and  the 
birth  of  children,  like  all  other  presumptions,  mby  be  rebutted  by  any  sort 
of  evidence."  But  it  must  be  at  the  same  time  observed  that  the  decision 
of  that  case  rests  also  upon  other  grounds,  which  are  altogether  satisfactory 
and  free  from  objection :  viz.  first,  that  the  di^osition  made  by  the  will  was 
of  part  only  not  tht  whole  of  the  estate ;  and  secondly,  that  the  instrument 


(a)  1  Doug.  31. 
lb)  2  East,  630. 


(c)  S  T.  R.  49. 
(d)2H.BK516. 
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executed  after  the  death  o£thi^  lehikl  operAted  as  a  republication  of  the  devise  QuunUBineh, 
contained  in  the  will.  ri,,,  .  .'  v^/^ 

.  J^nd  as  to  the  csL^eiotKenebel.y^JSifvfton^a^M  affbcds  nO  authority  what-       Mabston 
ever  for  ihe.posUiQn  %hu  B^ahyim^lwd  revocations  can  be  rebutted  by  parol  ^^^ 

evidence  of  a  contrary  intcirttiiMA€«,^cllig  in  the  testator's  tnind ;  because  in  that  d. 

ei(se  the  objects  <^f  jhe  marri^get  were. contemplated  and  provided  for  by  the      nd^^'uie 
wHl,  so  that  tberci  was  no  implied  revocation  whatever  of  the  wUi;  and  next, 
because  the  qu^stioui  as  v>  the  admisijbiiity  of  such  evidence  is  expressly 
declared  by  Loird  Eiienboraf^gkiiivk  giv'v^g^ (he  judgment  of  the  Courts  to  be 
left  entirely  untouched  by  the  d^^iou.of  that  caaf^ 

And  looking.  Q|i  the  other  handr^^t  tha  ejise  relied  upon  on  the  part  of  the 
lessor  of  the  plaintiff  we  ^igree  entii;c|ly  ^iih  Lord  Kcnj/pn,  as  to  the  ground  upon 
which  thed^etrine  of  implied  trevec^liont  under  the  circumstances  now  before 
us,  ought  to  (he  rested^  .  That  very  leajrned  ^dge,  in.  giving  his  judgment  in 
the  case  of  Doe  v.  I^^ca4Ai>e(^)^,  tre9(U  it  as  a  principle  of  law,  of  which  he 
suggests  ^e ifoundapon  to  be  a  jtiaeit. condition  annesied  to  the  will  itself, 
when  made,  that  it  should  not,  take,  effect  if  there,  should  be  a  total  change  in 
the  situation  of  the  testator's  &i9iiy ;  iind.  this  foundation  of  the  rule  is  con- 
firmed by  the  judgment  of  Lord  JEUenbiUfrovgh  in  the  c^e  abpve  referred  to  (c), 
where  he  says  this  ground  is  to  be  preferred  <<  to  any  presumed  alteration  of 
intention,  vhich  alteration  in  intention,  should  seem  in  legal  reasoning  not 
very  material*  unless  it  be  sufficient  to  ibund  a  presumption  in  fact,  that  an 
actual  revocation  has  fqUowed  jtherefrom.V  The  case  again  of  GoodtUle  v. 
0/way(d),  although  nfot  tbe  same  in  circumstances,  yet  establishes  the  very 
same  principle  as  that  4ipnt(^iided  for  by  th^  dei^aut  in  error*  That  case 
did  not  indeed  relate,  to  the  revoci^tipn  of  a  will  by  a  subsequent  marriage 
and  the  birth  .of  a  child;  but  to  the  revocation  of  a  will  .by  a  subsequent 
conveyance  of  lease  and  release,  exeeuted  for  a  limited  purpose  only :  but 
the  same  principle  was  laid  down,  that  pi^rol  evidence  shall  not  be  admitted 
to  shew  that.the  testator  meant  bis  will  to  remain  in  force  against  the  revoca- 
tion implied  by  law  from  the  executipn  of  such  subsequent  conveyance;  the 
Lord  Chief  Justice  Eyre  stating  his  opioion  to  be,  that  in  cases'of  revocation  by 
operation  of  Jaw,  "  the  law  pronQunces^'upon  the  ground  oi  hxfretmmpiw  juri$ 
et  dejure,  that  the  party  did  intend  toreyofcei  and  that  j»re^non/^  j»m  is  so 
violent  that  it  does  not  admit  <^.  circum^tluifies  to  be  set  up  in  evidence  to 
repel  it :  and  this  makes  it  difficult,"  he  says,  "  to  understand  the  case  in 
Douglas  {Bra(fy  v.  Cubitt,)  supposing  that  to  be  a  case  of  revocation  by  opera- 
tion of  law^  and  not  within  the  Statule  of  Frauds."  And  we  think  this  opinion 
at  which  we  have  arrived  not  only  supported  by  the  authority  of  the  decided 
cases,  but  the  only  one  which  is  conmstent  with  the  provisions  of  the  Statute 
of  Frauds.  For  if,  against  ihe  intention  to  revoke,  which  is  ptesumed  by 
law,  parol  evidence  of  a  contrary,  intention  could  be  admitted,  such  as  evi- 
dence of  conduct  of  the.  testator,  leading  to  the  inference  that  he  meant  the 
will  to  stand,  or  of  declarations  to  that  eiiSect,  then  it  would  be  but  reason- 
able to  allow  such  evidence  to  be  met  and  encountered  by  evidence  of  con- 
duct of  the  testator,  leading  to  a  difierent  inference  and  of  declarations  con- 
tradictory to  the  former.  And  again,  the  admission  of  such  evidence  leads 
to  this  further  difficulty,  that  if  the  testator  changes  his  first  intention  and 

(a)  2  Eut,  530.  (c)  Kenebel  v.  Serafton^  2  East,  530. 

(b)  5  T.  R.  49.  (d)  2  H.  BU  616. 
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(butn't  Binek.  adopti  t  oontmyskie*. Ivhieh'of  thei  iWo  ititeiitioM  is  to  pi^^d?    Ti It  tb  be 
^"^^^^^        the  flfsCy  which  «b  dearly  expressed  and  proVed,  ot*  id  t({e  latest  foniied  in- 
^^^'l^"      tention  like  tlbalatt  wiM,  to  be  allowed  to  pi^emfooee?    It-wag  ptl^fsely  to 
RoK         preserve  ua  ireia  tkb  perplexity  'and  unoertaitoty  of  such  eonflidtrog  eVidenee, 
^'  both  in  the  tnakng  landt  k-emking^of  < wilte^  ^at  adme  of  the  profisions  of 

the  Statute  of  Frauda  vm^e  expvenalf  framed.  We'thiilki  thetefbre,  sncfa 
eTidkic^  was  it^aAnissiblet  and  thioit  die  rejectioii  <^  it,  wtnto  otkred  by  the 
phdtttiff  in  er?oc  (the  dkfekidalitlie)o#)^iwas  i*ightt  aad'thvt  th^hflfof  ex- 
cqrtions  (endured  apon  that  grooAdby  th^'defendaai  below,  and  allowed  by 
the  Jeamed  judge^  has  endr^y  Ikiled.  Bttt  the  plahtfflp  in '  error  eotitaid^ 
that  the  rale  of  ta^  eo^  wllioh  w&  have  advened  do^  ti6t  np^  to  ibe  cue 
balbre  ut.  It!  seems  neoasaary^thevefbre,  to  d^tevtiiiae  whaft  is  the  precise 
rule  of  law/apon  thisadbject^  'and  to  emisfider  the-  obfeetxons  argued  against 
its  apfflioatbn  to  the  pMsent  esse  f-  and  updtiMSi  earefo!  e^taimiiiktidii  of  Ae 
sevaifal  cases- Whiofa  ha!?e  been  deddad  oti  this  point,  we  take  the  rule  of  law; 
so  ftr  as  it  is  mateirial  so  the  pvtfsem  inqoity^  ta  be  this,  tiiat  b  the  ease  of 
the  wtllofantiniharried  maa,  hating  no  ehfldreh  by  a  fertner '  marriage, 
whereby  ha  devises  away  the  whole  of  bis  piroperty  wbibh  hfe  has  at  the  time 
of  making  his  will^  tad  Iteves  no  proi4sion  for  any  child  of  df^  marriage,  the 
hw  snaaxes  die'tadt  condition,  that  sabsequtot  marriage  And  the  birt&  of  s 
chfld  operate  as -a  revoolitien.  Now,  with  respect  t6  the  rule  so  ladd  down, 
the  plaintiff  in  error  objects,  that  the  exceptkm  to  it  is  not  confined  ta  the 
siagle  easo  whens  w  provision  is  Aiada  by  the  will  txy  the  children  of  the  mar^ 
riage,  hot  that  die  Case  is  also  eotcepted  in  wbfch  a  provision  is  tnade  by  the 
wfll'for  ieithefi  the'wvfe  or  did  children:  and  still  fttrdier,  he  contends,  that 
if  it  is^necasiaiy  that  prbvisfaMS  hhoiM  be  tnado  ibr  both  WHe  and  ^iHdren, 
it  is  enough  that  it  is  made  eidier  by  tho  will  JtadC  Or  ai^y-subiequent  pro- 
viaionr,  '«nd  that' apon»  the  facts  of  this  <saM  it  applgats  a  provlsioti  is  mide  fer 
both,  in  the  one- way  br  the*  others  and  fUtther,  that  the'eicAte  Whidi  was 
coRveyMl  so  the  tMtator,  after* the  tnakhig  of  his  wttl,  b«ing  an  atfltfi'-ptirdiased 
estate,  did  not  pass  theceby,  bat  descended  to  the  child  of  thomttrriagei  as 
his  hair  at  kw,  aad  thereby  fevmed-sycb  provision  for  Mmi  'With  respect  to 
the  fiM  ol^jectionv  wears  all  of  opMon,  that  unde^  the  drcoinstatioos  abov^ 
supposed,  in^rder  fo  prevent  the  revocation  of  the^wili,  and  to  ttdtetho  tUM 
out  of  the  general  rt^,  It  is  not  suSldcnt  that  a  prbvbiOtt  is  tuhde  ftr  "tbe 
wife  ohlyi  but  that  such  provision  must  ahM>  extend  to  the  dkddren  of  the 
marriage.  The  bhildi^n  of  the  marriage,  both  in  thie  consideftitkKi  Of  oar 
law  and  of  the  oivil  law,  from  whioh  the  rule  itsekf  has  beenifidopted,  are  die 
suligects  of  the  marked  aitidcty  of  both  ^des  of  law«  This  is  evident  from 
the  preamble  to  the  Stittute  of  Wills,  S2  Hm,  8,  c»  1,  whitih  radtM,  sis  die 
objeet  of  the  statute,: the  enHbling  the  king's  subjects  to  AHrib^  <*>the  good 
education  and  bringing  up  of  their  lawful  getieratioiis,"  aad^  <•  to  disduugc 
their  debts,  and  after  thetr  degrees^  set  fbrth  ahd' *  advance  lhd)r  children;** 
and  still  fbnhevr  the  observation  of  Lord  ChfttiobUoi*  N<tifiinghdmia),  in  die 
case  of  Put  v.  PeMam  atid  an0ihiir(a\  is  direct  upoSf  theipoititj  '* The  ^mxl 
of  the  Statute  of  WiUe  is  the  good  of  childrM  and  potsterity  ;'^'ittd  ho  case 
has  been  decided  in  which  the  will  has  been  held  to  be  kiOt  k>eVOked  vlfhere 
the  Courts  have  not  acted  on  the  principle,  that  the  provision  was  not  msde 

(a)  a  FresmiD,  134.     The  obwnration  seems  made  by  the  isporter,  s^wss  afWnraids 
(1706)  Loxd  ChanceUot  of  Iieknd. 
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for  the  wife  only  but  exte^d^dlQ iim  children  alto.    la  die«tst ef  Eyre  v.   QtiMn'iBmeJk. 

Eyrct  cUed  in  1  P.  Williams^.  SQ4i,  the  wiB  appears,  to  haire  heea  htld  to  be       ^^^.^J 

revoked  upon  tl^  ground^  thai  .no  proviaion'  19  made  lor  tfaelckBd;  and  the      Marstow 

ca^e  of  Browi  v<  T>(ofi9i«an(a)y  wbieb  .at  firat/seeita^  to  kadiio:  a  contrary         -^^^ 

cpncluiiioiH  doeg  in  fi^ct  auppoitr  thopvinpiple  ilow  laid  down.    In  tbat  case  d. 

tb^ .^stator  had  devised  mv estate . to  the. wonan  whom heafterwards  married    ^^Q^^^^i^gr 

and  her  heirs  ^  and  3ir  Johm  Tretivrt  M»  Rj,  held  the  will' In  be  tevoked  by 

the  subsequent  nmrriagfi  and  the  birth  of  a  (Aiild»  which  niust  neeessarily  have 

been  oathei^round  that  no  provision  was  mtAtf9r  tketMU{h).  *  And  aldiong^ 

this  decree  was  afterwards  reversed  by  the  Lord  Keeper!  mtghtf  yttnudk 

revexsal  (the  propriety  of  which  seems  very  doubtfttl)- expressly  recogfciises 

the  principle,  that  the  children  of  the  marriage  nust  be  pBovided  for  by*tiie 

will ;  ibr  he  assigns  as  tbe  reason  .for  the  reversal^  ^*  tbat  no  inji|ry  waH  done 

to  any  persan^  and  those  are  provided  ibr  whom  the  testatdr  was  most  bound 

to  provide  for,!'  meaning  thereby  diat  the  child  was  to  bei  eonilidered  a^pro^' 

vided  for,  by  reason  of  an-  estate  of  inheritance  having  been  given  to  the 

mother.    And  the  case  of  Jirrfie6i^  v«  Scn^9m{c)  (befbre  referred  to)  confines 

the  exception  to  the  caaB»  where  both  wife  and  chfldren  are  provided  ibr  by 

the  will.    Tfimgg  therefturet  the  rule  of  law  to  be,  thait  the  children  of  the 

nuuriage  must  bO:  provided  ibr  in  order  to  prevent  the  revocation  of  the . will, 

it  is  obvious  tbat  no  provision  whatever  is  made  by  this  will  for  any  ehild  of 

the  marriage:  and  whether  any  provision  whatever  is  made  for  the  wft  by 

the  devise  to  her  of  die  estate  Ibr  life  upon  the  condition  expressed  in  the  wiU, 

or  whethcor  she  could  claim  a  provision  by  her  right  to  dower>  we  give  no 

opinion  whatever^  because  it  is  obvious. that  such  provision  for  the  wife,  if  it 

exists  at  all,  is  limited  to  her  for  life  only«  and  Gsnnot  be  exiisnded  in  any  way 

to  form  a  provision  ibr  tbe  children  of  the  maiti^ge. 

But  it  is  further  objjeoted,  tli^it  an  after-purchased  -estate  did  not'pasa  by  the 
will,  but  descended  iipon  the  sen  in  fee,  and  thereby  became  a  promion  for 
hhn  and  prevented.the  revocation  of  the  will.  In  tbe.  first  place  we  answer, 
that  no  case  can  be  found  in  whioh  after^acquired  pix>periy  desoending  upon 
the  child  has  been  allowed  to  have  tbat  effect ;  and,  indeed,  such  a  proposition 
seems  incompatible  with  the  nature  of  a  condition  annexed  to  the  w^  which, 
so  far  as  it  relates  to  the  existence  or  extent  of  the  provision,  must  in  its  own 
nature  have  reference  to  the  existing  state  of  things  at  the  time  the  will  itself 
wa^made.  But,  secondly,  it  appears  to  us  a  conolusive  answer  to  the  objec- 
tion that,  upon  the  statement  of  facts  in  the  special  verdict,  the  testator  had 
in  him,  at  the  time  of  making  his  will,  an  equitable  interest  in  the  estate  in 
question ;  which  equitable  interest  passed  to  the  devisee  under  bis  will,  so 
tbat  .the  subsequent  conveyance  of  the  legal  estate  to  the  testator  would  give 
no  real  or  beneficiary  interest  to  his  heir  at  law,  but  would  make  him  a  trustee 
for  the  devisee ;  for  it  is  well  established,  that  an  estate  contracted  for  will 
pass  under  general  words  of  devise  in  a  will,  even  though  the  agreement  to 
purchase  is  not  to  be  carried  into  execution  until  a  future  day,-  which  does 
not  occur  until  after  the  time  when  the  will  bears  date;  and  in  this  special 
verdict  it  appears  tliat  th^  contract  to  purchase,  so  entered  into  by  JoKfh  Fax 
upon  his  dying  intestate  and  unmarried,  descended  upon  and  came  to  John 
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TERM  REPORTS  m  m  QUEEN'S  BENCH. 


Mabstov 
«• 

ROK 

d. 

Fox 
and  another.' 


QusenU  Bench,  ^^*  ^i*  ^^^^^  brother  and  sole  next  of  kin  and  heir  at  law,  and  the  peraon 
entitled  to  take  out  administration  to  his  personal  estate.  John  Fost^  there- 
fore, at  any  time  after  his  brother's  death,  had  the  right  to  file  a  bill  in  equity 
for  the  specific  performance  of  Abe  contract,  and  was  therefore  seised  of  the 
equitable  estate  at  the  time  of  making  his  will.  Holding,  therefore,  as  we 
do,  that  the  benefic(|iV  tliffe/?|t  ^)^hf  e|t^te  passed  under  the  devise,  we 
consider  tlie  descent  of  the  legal  estate  upon  the  child  of  the  marriage  to 
have  formed  no  provision  for  bjiip..  \^\xi  that  he  was  left  wholly  unprovided  for, 
as  he  neither  took  any  thing  under  the  will,  nor  any  thing  (if  that  would  have 
^  l^»ttficiMti(h#^diipcem/fr«m^^^^^  V>  ^\  A  \\      <•  A  V.\ .    . 

We  therefore  tumk  the  will  revoked,  and  that  the  lessor  of  the  plaintiff  is 
entitled  to  have  the  judgment  ^Q^iped  which  has  been  already  given  for  him 
on  the  special  verdict ;  and  this  makes  it  unnecessary  for  us  to  give  any 
I  ju^^ppt^nt  uppii  thA  hdt>of ;  Qxeq^ti^Hs  tendered  by  ^th^  l^tfsor  of  the  ^laintif, 
/ibv  fM/iiQ  isi  fiMilled  to  inlt^jtldgtMnt  loA  th^  fhcu/  "ibidd  b^  the  jury,  that  bQl 
of  exceptions  may  for  the  j^re^edt  M  cionilidered  aa  wholly  immaterial,  or  as 
if  it  never  had  been  tendered  at  the  trial ;  though  at  the  same  time  we  have 
no  hesitation  in  declaring  our  opinion  to  be,  that  the  learned  jucge  was  right 
in  admitting  ijtif  evidefM^e  therein  miU|pned^  ^^^ffo^fff/ar^sc^^s^  the  evi- 
'  idence  Which  wfts  offered  to  prove  tnat  Joieph  Fox  entered  into  the  agreement 
of  purchase  stated  in  the  bill  of  exceptions  as  the  agent  ofJokn  Fox. 

Upon  the  whole, 'Therelb're7*we  are  oT^opmion,  that  the  judgment  of  the 
Queen's  Bench  must  be  aQiroied.  ,  .  ./,,,... 


Judgment  for  the  d^fbiidant  in  eiTor(a). 


(•>  Aimviag  tfaatevidaoce  of'sn  iatentitin ' 
not  10  ttttolAmtm  ^iiaiarffah.;  f— w>  trhe- 
ttier  nnd(sr  thi;  ciroMfQsf|iQf|eji  jt^re  ivere;  any 
groundi  woatever  from  wnicb  U  could,  bo  ib- 
.  feiTQd  Ili9t  such  lat^miQii  htd,  ever  Vlstod 
in  the  preient  cue :  there  being  notUog  lo^ 
ihew  that  the  testator  had,  ever  been  Informedf 


as  'in  Doe  v.  taneM^iteM  that  his  wife  wti 
encfinU,  and  bis  deoUratiooaaipiQaaiDg  wiihss 
that  the  wiU  .should  atauL  ii^  on|er.  ti»at  hii 
own  relatives,  and  not  tnose  of  bia  «iic» 
should  possess  his  property,  aeeraiog  filearly  to 
'  stf^wthat  h«  did  not  cbntem plate  leaving  any 
iSBQe  or  his  tmrf. 


;!      ;     , 
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T«E  BAIL  .COURT, 
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HiLART  TerIk,  7  Witt..  IV.  1837,  TO  Michaelmas  Term,  1  Vici,  1837,  inclusitb. 


ABAT£M£NT.~See  Amindmemt,  2. 

AFFIPAVIT. 
I.  To  hold  to  bail. 
See  also  Pbacticb,  4. 

1.  An  affidavit  of  debt,  not  intituled  in  any  Coart« 
the  jurat  of  whicb  stated  it  to  be  sworn  before  a  com- 
missioner of  the  Conils  of  Qneen*^  Bench,  Common 
Pleas,  and  Bxcbeqaer,  is  stifficienU  Fetguton  v. 
Makcn,  605. 

2.  An  affidavit  of  debt,  whiob  describes  tbe  depo- 
nent as  "acting**  as  managing  clerk  to  the  plaintiff's 
attoiDey,  is  bad.    Graves  v.  Browning,  338. 

3.  An  affidavit  of  debt  for  money  paid  to  the  ose 
of  the  defendant,  according  to  the  terms  of  a  deed 
which  is  set  out,  but  not  stating  that  it  was  ■<  at  his 
request,"  is  good.    Boddington  v.  WoodUy,  581. 

4.  An  affidavit  of  debt  for  work  done, "  as  the  agent 
of  tlte  defendant  and  on  his  retainer/'  is  sufficient, 
though  it  does  not  state  it  to  have  been  done  *'  at 
bis  request."    Id. 

5.  An  affidavit  of  debt  set  out  an  indenture  of 
mortgage  to  secure  a  sum  due,  as  well  as  to  secure 
future  advances,  and  averred  that  b  sum  was  after- 
wards  due  to  the  plaintiff  for,  &c.,  but  without  stating 
that  it  was  due  "  from  the  defendant,"  or  that  tlie 
money  was  become  due  in  pursuance  of  the  deed  :— 
Held,  that  according  to  the  terms  of  the  indenture 
the  affidavit  was  sufficient.    Id, 

6.  The  indenture  beinff  also  to  secoie  interest  on 
the  whole  amount  due,  the  affidavit  averred  that  part 
of  the  sum  due  was  for  interest  computed  from,&c.: — 
Held,  that  the  affidavit  was  good  in  this  respect.   Id» 

7.  An  argumentative  conclusion  to  the  affidavit-^ 
"  and  so  the  deponent  sa^s  that  the  defendant  is  justly 
and  truly  indebted,"  is  immaterial,  if  there  is  a  pre- 
vious good  averment  of  the  debt.    Id. 

8.  An  affidavit  of  debt  on  a  bill  of  exchange  at 
three  days*  sight,  stating  that  more  than  three  days 


had  elapsed  since  the  defendant  had  received  sight 
thereof,  but  not  saying  the  day  when  he  had  had 
sight,  is  good.    Maynard  v.  Rsynoldt,  394. 

9.  An  affidavit  of  debt  stating  the  defendant  was 
indebted  in  the  sum  of  500i.  "  for  principal  money 
d«e  on  a  bill  of  exchange,"  but  not  stating  the 
MMMiiit  of  the  biU,  is  bad.    Rcbint  v.  Grant,  373. 

10.  An  affidavit  of  debt  stating  a  certain  sum  to 
be  due  by  the  defendant  to  the  deponent,  <'  on  an  ac- 
count stated  between  them,"  is  bad.  Hoapir  v.  Fcf« 
tfti,  380. 

11.  The  following  affidavit  of  debt,  <' J.H.,  of,  &c. 
manager  of  the  Ripon  branch  of  the  Yorkshire  district 
bank,  make^  oath  and  saith,  that  A.  N.  is  justly  in- 
indebted  unto  J.  S.,  of,  &c.,  at  one  of  the  registered 
public  offieert  of  the  taid  Yorhthire  dutrUt  bank,  for 
money  lent  by  this  deponent,  as  such  manager  as 
aforesaid,  to  the  said  A.  N.,*'  is  irregular  in  not  shew- 
ing  the  bank  to  be  within  the  provisions  of  the  act 
(7  Geo.  4,  c.  46,  s.  9,)  for  the  regulation  of  copart- 
nership banks,  but  is  not  a  nullity.  Spencer  v.  New* 
ton, 232. 

12.  Where  a  defendant  taken  under  a  capias,  in- 
dorsed for  179f.,  eave  a  bail-bond  for  that  amount, 
and  the  affidavit  of  debt  was  for  174<.  only,  the  Court 
ordered  the  bail-bond  to  be  cancelled,  and  a  common 
appearance  to  be  entered.    Cook  v.  Cooper,  683. 

II.  Other  AffidaviU. 
See  also  Ejxctiixnt,  32, 33.    £vidxncx,  4. 

13.  An  affidavit  in  support  of  a  motion  by  which  a 
person  seeks  to  be  made  party  to  a  cause,  sworn  be- 
fore a  commissioner  who  is  clerk  of  his  own  attorney, 
is  good.    Dm  d.  Grant  V.  Km,  68. 

14.  An  affidavit  sworn  before  the  attorney  of  a 
irty,  but  who  is  not  attorney  on  the  record,  u  bad. 

Add  v.  Davit,  189. 

15.  It  must  appear  clearly  by  affidavit,  on  such  an 
objection  being  made,  that  the  attorney  was  attorney 
for  the  party  at  the  time  the  affidavit  was  sworn.    JM. 
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DIGEST. 


16.  Where  ibere  are  seTeral  defendants,  the 
of  all  should  be  set  out  in  the  title  of  an  affidavit 
made  in  the  cause.  Theobald  v.  Brant  and  otheri, 
219. 

17.  Ad  affidavit  in  support  of  an  application  to 
stay  proceedings  on  a  bail-bond,  may  be  intituled  in 
the  original  cause.  Crtff^  and  others  v.  Evtnu,  386. 

18.  An  affidavit  to  support  a  rule  to  set  aside  a 
warrant  of  attorney,  intituled  as  in  a  cause,  with  the 
words  "plaintiff  "and  "defendant"  added  to  the 
names  of  the  parties,  is  good.  TlionrptOH  v.  Vamx 
andanothtr,  386. 

19.  A  description  of  the  depooent  in  an  aflidafit 
as  of  the  Strand,  without  giving  the  number,  is  suffi- 
cient.    Noweli  v.  Hart,  394. 

20.  An  affidavit  made  in  a  cause  by  the  defendant 
is  good,  though  it  does  not  give  him  any  addition. 
Thematu  v.  Fenn,  217. 

21.  On  shewing  cause  against  a  rule,  the  Court 
allowed  an  affidavit  which  omitted  the  deponent's 
addition,  to  be  amended  and  resworn.  Boskay  v. 
Lister,  216. 

22.  An  affidavit  describing  the  deponent  as  late  of 
a  place  held  bad,  it  not  apponring  that  he  had  no 
fixed  place  of  residence.     Ex  parte  fliifnond$,  309. 

23.  A  joint  affidavit  of  two  persons,  which  is  de- 
fective as  to  one,  may  be  read  as  to  the  part  sworn  by 
tlie  other,    id. 

24.  An  attachment  cannot  be  granted  for  dis- 
obedience to  a  Rule  of  Court,  on  an  affidavit  calling 
it  an  •*  order"  of  Court.    In  the  matter  of  Turner,  576, 

25.  An  affidavit  of  merits  made  by  the  defendant, 
stating  he  had  a  good  defence  on  the  merits,  "as  he 
was  advised  and  believed,"  is  good.  Croiley  v.  Innes, 
192. 

26.  An  affidavit  of  merits  made  by  the  defendant's 
attorney,  roust  state  distinctly  that  the  deponent  is 
attorney  for  the  defendant.    Bonnefor  v.  Russell,  214. 

27.  An  affidavit  of  merits  made  by  the  defendant's 
attorney's  clerk,  on  a  rule  to  set  aside  a  judgment, 
must  state  that  he  has  had  the  managenaent  of  the 
cause.    HowboihamN»  Uupree,  215. 

28.  If  it  does  not,  the  Court  will  not,  on  hearing 
the  rule,  allow  the  affidavit  to  be  amended  and  re- 
sworn.   Id, 

AGENT. 

See  also  Bankrupt,  2.  Biixof  Ladivo.  EvinENCK, 
4.     Landlord  AND  J'knakt,  6. 

1.  Where  a  broker  on  a  sale  of  goods  received  the 
purchase  money,  and  delivered  an  invoice  in  his  own 
Diiroe:— Held,  in  an  action  against  him  for  their 
uon  do  1 1  very,  that  the  form  of  the  invoice  precluded 
him  from  setting  up  a  defence  that  he  was  a  mere 
agent,  and  that  his  principal  was  known  to  the  plain- 
tiff.   Jones  v.  Lillledale,  240. 

2.  Parol  evidence  is  admissible  to  shew  that  a  party 
to  a  written  agreement  to  purchase,  entered  into  it  as 
agent  to  another.  Marston  v.  Roe,  d.  Foi  and  another, 
(In  Error.)     712. 

AMENDMENT. 

1.  After  the  jury  had  been  sworn  in  a  cause,  and 
the  case  on  both  sides  closed,  it  was  discovered  that 
the  issue  on  the  Nisi  Prius  record  deviated  from  the 
form  given  in  the  rules  of  U.T.  4  Will.  4,  in  not  eon* 


tainiog  the  date  of  the  writ  issued  in  eomBMnciiig  tbe 
action  :— Held,  that  the  judge  who  tried  the  came 
had  authority  to  supply  tbe  omission.  Cox  t.  PmmUr, 
228. 

2.  In  an  action  on  a  banker's  accountable  reoopt 
the  Court  refused  to  set  aside  a  plea  in  abatensent,  or 
to  allow  the  pluintiffii  to  amend  the  writ  and  pxoceed- 
ings  by  inserting  the  name  of  a  person  who  ooght  to 
have  b«en  made  a  co-defendant,  although  the  Statute 
of  Limitations  would  have  liarred  any  fresh  actxm. 
Robirts  and  mnotker  ▼.  Bate  and  anotkgr,  807, 

APPEAL.— See  SEaetom. 
APPRENTICK-Sce  Poor,  7,  8,  9, 10- 

ARBITRATION. 

See  alio  ATTACRMSNt,  3.   Cotn,  6.   Psacticb,  31. 

I.  Where  all  matten  in  difference  at  well  as  a 
cause  are  referred  by  order  of  Nisi  Piius,  a  motion  to 
set  aside  the  award  need  not  be  made  within  the  fint 
four  days  of  the  term  next  after  its  publication,  al- 
though there  are  not  actually  any  matters  io  differ- 
ence out  of  the  cause.     Moore  v.  Butiin,  638. 


2.  A  cause  being  pending,  it  was  agreed  to 
it  to  arbitration,  whicn  was  done  by  articles  of  a|, 
ment,  and  not  by  order  of  a  judge : — Held,  thaa  an 
award  made  under  this  reference  was  made  under 
the  statute  9  &  10  Will.  3,  c.  15,  and  that  a  motion 
to  set  it  aside  on  the  ground  of  fraud  in  the  appoint- 
ment of  the  umpire,  should  be  made  in  the  term  next 
after  the  award  was  made  and  published.  Reynolds 
V.  Atkew,  366. 

3.  It  is  no  excuse  for  not  making  the  notion  erithia 
that  time,  that  the  submission  had  net  Ihea  bcea 
made  a  rule  of  CourL    Id, 

4.  A  motion  subsequently  made  is  too  lale*  even 
though  tbe  facts  on  which  the  motion  is  made  had 
not  come  to  tbe  knowledge  of  the  ptrty  withiii  that 
time.    Id, 

5.  A  person  moving  to  set  aside  an  award,  which 
is  not  made  under  the  statute  9  &  10  Will.  3,  c  15, 
after  the  time  for  moving  for  a  new  trial  has  expired, 
must  shew  clearly  to  the  Court  the  reason  why  the 
application  is  made  so  late.    Id, 

6.  Where,  by  order  of  Nisi  Priua*  a  vwdicft  was 
taken  for  10^.  on  one  of  seveFal  iaeaea,  iahfcel  to  the 
award  of  an  arbitrator,  to  whoin  the  cause  and  all 
matters  in  difference  were  referred  ;  and  the  aitstrator 
had  ordered  verdicts  to  be  entered  on  three  other  is- 
sues also,  for  249/.  3s.,  and  Is^  and  Is.,  respectivelj , 
the  award,  which  contained  no  distinct  order  to  paj^ 
was  set  aside.    Hay  ward  v.  Phillipi,  1. 

7.  A  motion  to  set  aside  the  award  under  such  a 
'  reference  may  be  made  at  any  time  before  tbe  end  of 

the  term  next  after  the  publication  of  the  award.   Id, 

8.  It  is  no  objection  to  a  rule  for  that  parpea^  that 
it  is  drawn  up  npon  reading  the  affidavit  and  paper- 
writing  annexed,  if  the  affidavit  refer  to  such  paper- 
writing  as  a  true  copy  of  the  award.    Id, 

9.  The  attendance  of  the  attoiney  for  the  party 
against  whom  an  award  is  made  at  the  tazatioB  of 
costs,  without  notice  of  objection  to  the  award,  and 
subsequent  applications  for  lime  to  pay  its  amount, 
arc  no  waiver  of  the  right  to  move  to  set  it  aside.  Id. 

10.  If  there  are  several  issues  in  an  action  which 
is  referred  to  an  arbitrator,  it  is  sufficient  that  the 
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nMtntbt  hj  his  vmtd  sb^ws  bow  b^  meft&s  the  de- 
ciiitm  OQ  etdi  iane  to  be  mude,  withoot  speciflcsLlly 
awerdibg  on  each.    Hitnt  t.  Hunt,  62. 

11.  Three  actions  of  astmmpsit  were  referred,  in 
whksh  (here  were  issued  on  plefts  oP  rion-assampsiti 
set-oiT,  ftnd  non- jomder ;  an  award  merely  stating 
how  mnch  was  due  to  the  phiiDtifT  in  each,  without 
awarding  on  the  issues,  is  bad.    Id, 

12.  If  a  cause  is  referred  to  an  arbitrator,  the  costs 
of  whioh  are  to  abide  the  event,  he  cannot  award  a 
stet  processus  in  the  action.    Id. 

13.  By  a  tsbmission  h  was  agreed  to  refer  an  ac- 
tion and  some  cross  claims  to  arbitration,  the  costs  of 
the  suit  and  of  the  reference  to  be  paid  by  the  party 
against  whom  the  award  was  made.  The  arbitrator 
awarded,  that  at  the  time  of  the  reference  there  was 
dtie  h$  the  defendant  to  the  plaiotiff  a  certain  som, 
which  he  directed  to  be  paid  -,  he  also  directed  that 
the  defendant  should  pay  a  certain  sum  for  costs,  on 
payment  of  which  each  party  should  e^tecute  a  release 
of  the  matters  referred :  -  Held,  that  the  arbitrator 
had  no  power  to  make  the  award  as  to  the  costs,  but 
that  the  award  was  not  therefore  bad,  though  the 
payment  of  the  costs  was  made  a  condition  precedent 
to  the  defendant  obtaining  bis  release.    Kendriek  v. 

J>a9u,  die, 

14.  To  a  declaration  with  four  counts  in  indebitatus 
assumpsit,  the  defendant  pleaded  generally,  1.  Non 
assumpsit!  2.  A  set-ofi*.  The  cause  and  all  matters  in 
difference  having  been  referred  by  order  of  Nisi  Prius, 
the  costs  of  the  cause  to  abide  the  event  of  the  award, 
the  arbitrator  awarded  that  on  both  the  issues,  so  far 
as  the  same  applied  to  three  of  the  counts,  the  verdict 
should  be  entered  for  the  plaintiff,  and  as  to  the  re- 
maining count  for  the  defendant ;  aud  he  assessed  the 
plaintiff's  damages  on  the  issues  found  for  him  at 
191,  5t,  Id, :— Held,  that  as  the  set-off  was  pleaded 
generally  to  the  aggregate  demands  of  the  plaintiff,  it 
was  noia  divisible  plea,  and  that  the  arbiuator  was 
wrong,  therefore,  in  finding  for  the  defendant  on  a 
single  count,  because  the  set-off  equalled  the  nlain- 
tiiPs  demand  on  that  particular  count ;  but  that  as 
the  mistake  was  in  favour  of  the  defendant,  he  could 
not  avail  himself  of  it  on  a  rule  to  set  aside  the  award, 
nor  could  the  Court  amend  the  award  so  as  to  deprive 
the  defendant  of  costs  on  the  issue  so  found  in  his 
iiavoiir ;  and  the  plaintiff  agreeing  to  pay  such  cosu, 
the  nile  was  discharged,    iioorw  v.  Butlin,  638. 

15.  On  a  rule  for  an  attachment  for  non-perform- 
ance of  an  award  made  under  a  submission,  neither 
the  submission  which  has  been  made  a  rule  of  Court, 
nor  any  thine  dehors  the  face  of  the  award,  can  be 
looked  at.    Maceyv.  Macey,  371. 

16.  A  cause  was  referred  to  an  arbitrator  by  order 
of  Nisi  Prius,  and  before  be  made  his  award  the  de- 
fendant, in  whose  favour  the  award  was,  died ;  leave 
was  given  the  next  term  to  enter  up  judgment  as  of 
the  term  to  which  he  died.    Lewi»  y<  IVinter,  47. 

ARREST. 
See  also  Practici,  22,  23,  24. 

1.  A  party  to  a  cause  having  notice  that  a  motion 
will  be  maae  in  one  of  the  superior  courts,  is  not 
privileged  from  arrest  during  his  attendance  for  the 
purpose  of  watching  the  proceedings  relative  to  that 
motion.     Spencer  v.  Newton,  122. 

2.  A  party  privileged  during  Ids  attendance  before 
an  arbitrator  has  not,  after  the  proceedings  are  at  an 


end,  ati  ettension  of  privilege  because  of  his  in- 
ability through  want  of  money  to  return  home. 
Spencer  v.  I^ewton,  122. 

3.  Semblt.  A  party  is  privileged  while  incapaci- 
tated by  illness  from  returning  home.     Id, 

4.  On  making  an  arrest,  a  copy  of  the  capias  must 
immediately  be  delivered  to  the  defendant.  Shear- 
man V,  Macnight,  189. 

5.  If  it  is  not,  the  Court  will  discharge  the  de- 
fendant on  motion,    id. 

6.  An  incorrect  copy  of  the  capias  having  been 
served  on  tlie  defendant  at  the  time  of  the  an-est,  it  is 
for  the  plaintiff  to  prove,  on  shewing  cause  against 
a  rule  to  discharge  the  defendant  out  of  custodvi  that 
a  true  copy  was  served  on  the  defendant.  Hodd  v. 
Langbi'idge,  379. 

7.  Where  the  copy  of  the  capias  served  on  a  de- 
fendant at  the  time  of  bis  arrest,  varies  from  the  form 
given  by  the  Uniformity  of  Process  Act,  the  bail- 
bond  must  be  delivered  up  to  be  cancelled,  although 
the  variance  is  immaterial.    Hulmt  v*  Ashe,  381. 

8.  In  making  an  arrest  on  a  ca.  sa.  if  the  officer 
improperly  breaks  open  the  outer  door,  the  Court  will 
discharge  the  defenaant  out  of  custody.  Hodg$on  v. 
Towning,  63. 

ASSUMPSIT. 
See  also  Master  ako  Sebvavt,  2.  Pleadino,3,  15. 

1.  Assumpsit  may  be  maintained  asAinst  a  cor- 
poration, whether  with  or  without  a  head,  on  an  exe- 
cuted parol  contract  in  respect  of  matters  of  ordinary 
necessity  and  inconsiderable  value.  Beoerley  v.  The 
Lincoln  Gat  and  Coke  Company,  519. 

2.  Therefore  a  gas  and  coke  company,  being  a 
corporation  without  a  head,  is  liable  in  assumpsit  for 
six  gas-meters  sold  to  them  for  15/.    Id, 

0.  Where  assumpsit  may  be  maintained  at^  all 
against  such  a  corporation,  and  goods  sold  condition- 
ally on  sale  or  return  are  not  returned  within  a  rea- 
sonable time,  it  is  not  necessary  to  declare  specially, 
but  the  corporation  is  liable  in  common  indebitatus 
assumpsit,  in  the  same  manner  as  any  individual 
would  be  under  the  same  circumstances.    Id, 

4.  Forbearance  for  a  given  time,  according  to 
agreement,  by  the  assignee  of  a  bond,  to  sue  the  ob- 
ligors, is  a  good  consideration  for  their  promise  to  pay 
him  at  the  expiration  of  that  time,  or  give  him  a  war- 
rant of  attorney  for  the  amount.  Morton  v.  Burn 
and  another,  508. 

ATTACHMENT. 

See  also  Affidavit j  24.    Arbxtratiok,  15. 
FBAcrrcB,  36.    Sbkriff ,  4. 

1.  A  rule  of  Court  having  ordered  an  attorney  te 
deliver  a  signed  bill  of  cosU  to  the  present  attomies 
of  his  client  instead  of  the  client  himself,  an  attach- 
ment cannot  be  granted  for  disobedience  to  the  rule 
on  a  demand  made  under  a  power  of  attorney  exe- 
cuted by  the  client.    £x  parte  Smith,  588. 

2.  Quarr,  whether  the  attomies  could  have  exe- 
cuted a  power  of  attorney  to  make  a  valid  demand.  Id, 

3.  If  three  separate  demands  are  made  for  three 
sums  ordered  to  be  paid  by  an  award,  one  of  which 
is  improperly  awarded,  the  party  may  yet  have  an  at- 
tachment for  the  two  others.   Kendriek  v.  Davis,  587. 
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4.  An  awatdnBdnedAbftdefeBdaiit'tOifftylD  the  ar- 
bitrator <thci  cmlfM  iA'\ht»wud>i  wliif/th^pteialifffAid 
tbaa),  it  «dcred»itheiilAiKbht^!»iiiCT|fay'thifa>J  /  Qn 
makiog  a  demand  for  these  costs,  in  order.  Ili;#iijdtie 

Jipuld 

DBJd 


&  Ai^aittattlnniiut  caonot  M  grtateAi/oriAMi'tpi^ 

meili  of  •  sttm  ipaattaaaitoi  4ta  asntd^  Hd  ooia  deiaMd 

mf  toloUofKtU'TeMilbof  ike>tt#anly  Mag  tuMedbiM. 

6.  On  fno^ibgror  all  afkchitivat  fbr  ribti-|^i^tot 
ol  costs,  fiBiiunifr.«0>Jai  iukl  bf-CtmiA»<si>^iiai  be 
BwoFB  thai  A^ajpy  of  th»ttalo^afrieft:WiiMhftP]taiaj, 
aod  it  is  not  sufficient  to  shew  that  ha Jiad  knawladge 
pf  ^t  rule.    flB/««mjfT»c/tf|rf.  ;^?9.,,  „  ^  //  ,r.i 

7.  Afii1a>ef€oiii*d6ffeeldd*flrmil>D£  tfsoBctyjI^'be 
paid  to  the  defendant  or  his  attotnte^^yMi^flUMit 
of  one  of  the  defendant's  attornies  stated  a  demand 
and  refusal,  and  that  xhfi  mqney  had  not  been  paid  to  j 
him,  and  that. ha  believed  it  was  still  unpaid  :-7-Held* 
that  this  sffidafit  was  tufficient'to  pdXttfzt  *attacV 
neat  widioat  aia  oAdavit  finotn  'the  iDthen  ^ner. 
Thimamv^JPtnn^  aiT.  li    •/  •  .  •    '■■  •■  ..•'.     •  -i .  I.. 

8.  TheCoun  wiTi  isiue  ain 'attodhiiietiti  a1Vh<^gh 
tba  party  caanol  her  •  anessedt  oai  h«  bdag  at  theiLtime 
nndec  exaxBinat]9ii<nodet>»Aitia  bank^^pleyi'  >'Bm(2 
y.  Spiers,  61,  '.  -     '■'•:'  ■  •■.•'••'■> 

'■  •  '  •',  ,  'AiroENTfit*,  -;■  ';'"•'','.;;.,. 

1.  An  attorney  having  died,  seventeen  da^rs  etapsec( 
befbve  hi*  ai-tlcM  -^rkc^t  'aMiirDed  we^  u^  adother 
atioiMy, t^whoiftihe  «feik'<)iiad6  dpitbe 'fimeatiflie 
end  of  die  live  'yeBfa':<^Held,-thi^t  be  ibijfhl'be'exa^ 
wined /or  adiRissiwi  ^»,^#t9^fHty«(.!ft.fgr'^«  3^0111. 
hint,  669.  .^  i.   ,,.,<■    ,«    .-. 

9*  Ap  artiKM  kU^  te^fM^atteveey  whf^/l^^  pre* 
vented  by  iUoeaa.fr9n9,..saff?iiDg.|))fi.(a&.ti.Pi90  4»)!f^  of 
his  time,  which  nine  dBys.he  i^^de  upaftai  Jiis 
recoveiy,  allowed  tp  be  examined  for  admUsioo,  Et 
paHe  Vaughdn,  46,   "  -       ■     ^  «  :    i  \ 

8.  Qrderinadefortheawnuj»atip^,nf  jkipeiaQftaa 
an  attocney  yihn^  he  bad  bean  abaept.  with  leave 
from  his  master*s  servicfe  lor  three  roontl^,  whic^ 
time  he  had  afterward^  ma<)e'i?pj    Kr  pdru  Fiih-sm^ 

196.'        •■ ;;;. ''...^A 

4.  A  person  may  be  examined  as  an  .attorney, 
where,  ttirougfa  the  fault  tffhls  thastei^  hFs  articles  of 
clerkship  have  not  been  properly  enrofietf.  *  jfii  if^rte 

5.  A  persoti  majl  be  extitniiied  fbr  tidmissioi^'  as  ah 
attornby,  though  an  Assignment  of  his  Articled  oTclerlq- 
ship  has  ttot  been  rejgistered  witltin  the  proper  tithd. 
£•  fMirtefitft9t^850  y  Bsipn^UAkMimm,  850.        I 

6.  A  ISunday  wlll'f^koti  as  one  bf  thei  tbM  dayls 
which  the  rule  of  H.T.  6tVilt.'4,  s.  5,  rec^nires  notices 
of  admiasion  i»l  ettortoisi-tti  bekft  befoi^  tike  term. 
Ex  ptttts  Stunpi  ufid  othir4v9&Sy,    -  < '      >  '    ! 

7.  He)d,  that  no /artlier  Indulgence '66a1d  be  giv-eii 
fur  noo-cdmpliance  with  the  rules  of  M.T.  6  WiU.  4» 
as  to  the  notices  i-equisite  to  be  given  previbus  to' the 
admission  of  attornies,  ou  the  gro^tld  Of  ignoratiee  of 
those  rules.    Ex  parte  Crewie  and  others,  346^ 

8.  Where  a  notice  for  adniesioo  aaaa  atteniey,  4s 


liqwrail  bf»4liflfemle«(i  EiX^  Wi|k49«MifiveiitoQ 
l«to<«Aioiigb.the  dalRiiltDf  a  IrtidaOagwi,  HmCsmA 

•tteil|pll<<lte/t)DliBftntlL^.dMdlld..g^ 

Xooegropean(itf^alihfr;047v^    ^      ..  >  '      .,  - 
-  .i9^'.WIetei:t:«otic4i«»r4il«iMs'^iia;»«  AU«»cy 

iibe«lii<»4f:ihftawai|igiiMe4^lAw  SMte^k  tbaC^iit 
.iefiiae(it»«Uov*lhe(oc!$iw.t*..bft)dHlii«Bi  ^£k 

«'  •  nv  *  pcfton'  ttho-fetiliiM'ha»fe^«i*%ei**N*a  're- 
quired by  the  examiners  of  attornies  within  the- fine 
leaoired,  bi^gte  the  pertod Uf  bi^'seiVke  not  es- 
ptrio^mOlAfewdi^iaM^.tniiy.yeiaie'fiMBkine^  ia 
.Hlel4aiBe  toim. ::  £ri|wrt^OM^^4|l4 .  n  .o  m 

''  i'1;'A  gWib  whe^c4^nM[^k¥e  the  «if«iiera  re- 

te<ltiitetf,  owibjgli^Hhe  fit^ttftii^lioadon^^t.  may 
et  be  examined  in  the  same  te^l  Bipiti^'HeOand^ 


<t ■]■*:(]  >)t  lv>v.-«t.,  . 


^i;//    v„'m..nt. 


'  "t?l  f^o^f  il<iHc^  Wi«g1>eitf1g»*«t'f«fr  ^  . 
"df  4i>|tet>ioii'krWtf  allcMey  io^'af  lehStt'«i1il^n«b  i 
(^eDtr:^'fUina'1iel^iildtidt  te^jri^*^  «»r  exkttilfta- 
tioD,  leave  was  given  him  to  givie'ttfr^  ttkitibe  iflar 
•thfl(«eoii»HnQflii^Bli>4f  4)ft>!taviBr/l<»c.Mlaiii»HRi.' tbe 
ibAoviiDg  temi^/  £fiipaitf«r^tfmi9!«!4^.  .1'  '<  .^  •. 

13^ 'lAl  ^hbti  Whe  w«s  i^vebted%Hlid^rtom 
•b«S9f*dmlttedi  JMy^ali(AttenH^UB  I'mity  Aeim^  for 
rirfliobrlM;h*drgiyaftaeiti€ik{W^«)lMGtd'ini)iaiMiiae 
fl^Mkbaeluaftfennid  gite  Mlicfli'CMbisAdMwaiaa 

14.  A  person  who  has  obtained  an  extension -dflits 
ifiima  Cm  r«diiMaidii.  m  in  ttttomey,  ioa  ^  thaf  mnd  of 
.iflfbteltbifinayiba  aUowedftifaithe^.eitea^aair.liis 
iUttesa.  Jtos  <pKti  faisa  tttiaock'txnpBatathktln  as-lm. 
itiDie*t9|>By  ftrldsA^iasidft/'  &  lairif oFasdla,  UO, 

;  'iM  IVheVed  p^ti  ^rUb  had  4>)5tic^nbd' %  exm- 
miner'tr  certi^dlV  fot^  lii'  atfmissuni'  as  a^  aS^lprn^  ia 
Trinity  term,  did  not  apply  rd  the  Ck>iiiifdi'  idmis- 
SiavTa<lbarMerflnw^idkint*»b^trl»wtt«liiUertyJo  be 
'•dbutiedran  Mieba^oMilenii^  theiG^tft  iiila^^ 
iiadnispiaii  in:!^(UohaalBaiA:iHia,:'btii  gatw^lrigi  inre 
14  give  filbBhsatictatfflt tiielast/di^  el .HiMiyJani. 
'  BMipatttSmmkem^^Vkr.  •>.;»  -.      -  -.       .:•,  ..•• 

J  jr  ^  ij/...i,  .1  IT.'-R^fltfiAtttiDAr.''  •''■  •»■•'••'•   • 

.1^      •'  ,'1,  ',..«•.►,  1.'.      li-ji.i  •  .  .   • 
16.  A  judge  at  cha^ibeis  in  vfication  cannot  bear 
an  application  tor  the  re-admission  of  an  attoarnev. 

I7.^m^l«',  that  thY  cony  of  the  affidayit  iO(|pired 
bV  the  rule  xrf .  H.  T.  6  WUl.  4,  s.  rj,  to  bi  lea  with 
the  chief  Justice's  cle^l' previous  to  the  re-admis&loa 
ot  an  attorney;'  must  positively  be  tcft  before  the 
'.term'.  Id,  '  ;  '  ^  _^  '"  ""  '■..''.,"'/ 
,  ,l8w  4  .peiaon  w^io.was  vol  amfe  ^i,ti»  neiv  sale 
for  the  je-admissj^Qf  attomie^oelUwodrlo Aie  bis 
affidavit  later  than  is  required  by  the  mh»  -  S^pmrte 
Black,  Id. ,     .,    .  .  .    J    . 

.  ul9,  Whffe  the:eojpy«f  «b(aafiidafiti«qttiied.l»be 
givea^to.  the  cl^rk  e(,4be  «bi(f  jfi4tiee»  hfk)ll.beeskiD- 
advertently  omitted,  the  Court  allowed  it  to  be -pteo 
nunc  pro  tunc     Ex  parte  Willis^  571, 

,  .20<  A  persoa  allowed  to  be  re-ftdqatted  »s  an  at- 
tovney.  althpugb  be  had.  omitted  Irein  ig«Bra«3e  u> 
give  the  notiee  at  the  King's  Bench  ofice  aamiaired 
by  the  old  rule.     £r  paree  Bui/c^  ^46. 


^BIGBST. 
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HAfBiltedi  but  ^4Mii'<hiA 'iititihoM  odiitl^ribbf^^ 
year  oa'accAvnt  ofiliiaMi,  i^adimtMd«rttb>ut{r'v<Uic 
the  usual  notice.    £r|iai4^<Ffmiak^9li    >  'V<«->>    )   ! 

/  'Mi^Atfrntlfiwyi^iildiDlllfectidoMSdudldlMtUke  ' 
^i*  hiif  «iiniieilfeiitill>  •liSG'i'^HMsl  tte  ahaqtrK>:lie 

Was  «iflM;rab4't<Ml<>»Ultr<lkte8d^««(Mtttes'^gUell^io  ; 
him  for  work  done  in  1826,  after rbii  bid  tiObeM  mit 
ius  cwlJiftq^t^HP  }^fianfll)ji^.,,.{jf  %^  y^,  (;*«?«*«•#, 

2d."Wh«iv«>€iiW:had^  tchdiji  CRubii  iatMrW  'fqr 
a  sum  of  mon#]^  ^lecfimil  hy  bi9i44  a  •Mitite^uuliatti,  | 
tM  tiMi,«J!iem'*  /p;!Hy:'bjf.afi?W»iJw«  ^^T^*  by ; 
1^  SJ^^^|ot^w^aJ^o^^  j«af^.i«V*  ww  te,fira- : 
Hism  ,Mift  Court  .e^aTP»»Wjitf  WPW^O!  J)*niWfi^W« ! 

24.  An  attorney  was  employed  to  prepare  iMie  i 

.  «MJg«l  4fa4*#.  awl  ,?f%n«MA jj^iykf.^  ro^ney 

^9Mi  J?iy.>W,  W^9:?— !tW4  that  M.,pw^  ^ 

'  > ' '  2di'  -Aa  ittotn^y-  «ratKil>  ^  ttHad  iW  ittmmt»ily  'to  i 
make  good  the  ^itlue>of  <aftammit^»  wbi<cfa  lebcuAokt;' 

26l>A  cbiraUy  txamof  itm^yid  bis»4ioMott anhti 
'loracciie  iofiie«bii^:«nii0v^fower.of  Mtoibciy  miaj 
hli'tManti^Ittldi  4Mt  iImk  lattef^CMlditfot>cMn)^l' 
«htf  Don#m\a^t,  b^fitti^atjiiof  a^sodinlif^  aj^ltea-i 
tion,  to  pay  him  OTer  the  money.    Ex  paru  BMr^ 

iltV^'il'bii'Oinici.caDiKit  ii»aipel>«»  atnoniiiy)  svhoi 
hoMs  'B/pMvea  lAitt/mmfinati  naD<  jattoiufsy'  'whb  itea 
Bbeaooied^tffiaaflqgrsvcfiaome  avtitiBstpf^elirlEibi^itcl 
<ihk,altoiilm'4ir  16  delD«eiiii^ia<:bandi  giv^Mtfo^^ifa^ 
paympntof. t^  piemii^ip  Mf,eeA, f9r..,l^»^t,wiU prdei 
the.  aw^f.  IP  »J^oeUxw,ed,up  y>|pe  fau9fl)e/a»  ,^a4 

>aH^  Brvoijfai«f;.sff  ,/,^.."v,i .;,;;' ;,;:.!  oi:,.vi ! 

•  28*  A  cWfg9<iisds:piifanBd<btfQivia.'gnbd;piry>ibi 
obtaiBiilf  siba6id  ilnikr  .ifaia»i|xmtjai^6s^[atafltheijkil 
/wik  ignbred^.  After  ifakthBitftloikiey' for  tlw-piDstocu 
•tion  /obtsfita^  tha.bend.ftDa»^theodonstbUe,  whp  i«u 
it  to  produce  before  the  graAd  jueyv4iftigfbfio{r  hlal'aii 
indemnity.  The  Court  refused  to  make  a  rule  absof 
lute  which  calle4  OPvAh^  a^oroQT  to  deliver  it  up  \4 
the  obligee.     Ex  parte  Morrit,  59.  ; 

See  also  Attacument,  1,  2.  <  Cqst^,,  0«  '  K^lJb^d'- 
i?ra,  9.  I^BACTicE,  2,  12,  19, 24,  ^5.^  ; 
'4^..  Wcstatjute  afy  ^^.^,  i^'9f),  ,s.  31 .  reD4e;;iD| 
null  and  void  the  admission  of  an  '^ttpi^ney  who  u^^ 
lect^  ^0  itinjBwhU  certificafiB,  does ^ not  smpjy JbCountJr 
Courts,  and  render'an  atComey  who  nas^^nce  bee^ 
duly  admitted,  but  has  not  renewed  his  certificate, 

•  HaM»tO'^^'p^lty  oF  r2^«c(;i','c«>19,'i|.  t,  M'pnu^ 
<tisth|  ii»itAi^(^ui1»witbodt'adHkistiobi  W<^^ftft<y|i 
v.'Jk%«-,-l«i  ■:'  '■  "■•  ■:■'■  '•  .'».■■•".»•_];  i»  it.  ; 

30.  Leave  granted  to  enter,  nunc  pro  tuiAi.  in  thb 

•  Maktw%  MAT;  th^  oeHifieskir  of  ^h  attbr^ey'Whic(i 
had  b^en^  aedtf«titat*f  otniltett.  ^ Et; ptlM^Gf^Mm, 
9QB.    <    '  \    '■'    •-'■'*-•   ••-  ■•--  '  '-Mw,,,    I 

3 1  •  A  clerk  hav ihg  Wn  articled  ' to  an '  attornej^ 
who  ^edv  tkAt  €oitrt  teferrtd  ivto  tb«  tua^t^  t^Hiscef- 
taiw  hwwi  much  of  the  pretniufiih  patd'HhouM  'be  ni- 
tiiciMd  by  flfsurvitfD^  jMUtiier  of 'ih<»  tMomy^'  Ex 
parte  Benn«t$,t\0, '  •  '  ;J  •  ' 


u:  82*  ^crtf^iwheatfibifttltaiifaiyitha*  theraigoed 
fbii)  delmM'byiahnttidnn^ishdiild  a{wafyi|bc.Gonil 
ib» whsrii ith^liniuBliUisbedn diin^  .Jameiw. Qtea* 

'.ilii^i479.i  >!':•»  nc  ^t^o  .  >•  ^'Jj   k-*  lnt..^>.       .»'  -".  . 

'"^'33;  Aii  «lttJ^ii^'WI|b''ibIi'<;e^ki^tStTq^  feciJrtion  in 
'ii^'  UaiQfds'd^  kn'oMtlBmidh  ll|i^  attbriiey  ki^ows  that 
the  officer  intends  to'  itettiik  fn'  k  pkrticfular  pTa6c, 
^ft^rwasdv^iptafld  0  M  loatol  4lKtoaicOr'a<)hrudic- 
itwi^lb  aiot  ilieitiffi».  liaibleifac  thvagt  a€  ike*  ofBoer, 
.biki6Batht>mttohie9'^«t<l^e'tinM4he  oflSiofr  otmnMrni- 
.  leat^'hia  iataaftitoi.  kneiri  ihatltoplaoo^v^  iOtit  of  the 

j(i  MiniSdiilils^'thattif  baidid:kiiewat,ihi8«c(^uieaoeMe 
.  nj  tl)aiiliega>/ajat'ol';thoioflMr  taill  make  kam  «>  joint 

35.  When  an^  attorney*  ippHei  to' 1)6  strudi  ofT  the 
.Ml,  /beriBhcAddialatB  his  'i«ason'  fftr  ao  deitg.    Ex 

iipttiiiiiiMn^r'^^^^'   -' ^     '  '''- 

]j.:ii4..^n:tya(€oUit  of(£iog.^8.BanQk.oti0  day/s notice 
of  justification  of  bail  at  chai&befs  ia  aUfficient  iCit  is 

(jai.ilfia  aolicB  of  baildoeanolideseBite  thenaeillier 
.  aa^houffekaepftni'brfitoeAioideia^  thegp  may  be  loj^ted, 
Cripp'i  Bail,  387. 

3.  In  the  case  of^pym,)^],^(  the  aflidavit  of  jus- 
tification does  not  exactly  comply  with  the  rule  of  T. 
T.  1  Will.  4;  th^bai!  aT«  ttOt  to  be  kjfteted,  but  the 
plaintiff  nviy.hav^^  fiirth^r  tine  |^  iH(|«ire  as  to  their 

,  Sttfficiency.j  'Jjd._^^^    j^^^^_ 

J^  .4i/ Bai^  aUawiid.  to. jiMti^^ 

liuaUdPft^oQidid'DOt  ^pnlpffla  l^ibA  fomi  giv«A  in  the 

.  rule  pf  J, T.X  Will.  4. ,!  Qarter'*^  Bail,  187. ; 

'  ^5.'^A  p^torHltiy'%e  bafl^lbrrdtlfettdBnt.  Eey- 
no/df '  Bai7,  389. 

'  i6i  Att'^tfsdlVMt'ltfBtftiot  yi  mdmd  to  justify  bail 
ftfak  Mtfoa  ifgfliiisi  hiityfo^'a  debt  Admitted  in  his 

7'.  '  A  ju^ge^s  order  giving  ifui^her  fime  to  put  in 
bail,  is  not  complied  with  unless  the  ball  is  not  only 
taifcekr;blit^«' b(di:;]^«e(!i^iialM  tilinsttiitied and  filed 
'^thiit  (h^  Chtt^    C^ignnd'Mhe^  y;  Kvatte,  886. 

J  6..  Au  exception  tpbaitt  purportiog  to  be  an  excep- 
tion to  00 iy  one  of  the' two  bail,  is  good.  '  t'cWham  v. 
Xin^,  388, 

'  "S«  Slock  lutxai^  caijnpt.ltle  considered  as  "  effects** 
menUoned.ki  ap  .•a&4avit  of  juatlficatlon  of  bail. 
I^elvfarle't  Bail,  360.     '  ■  * 

,,  19.  If  bwl  jdifi  ex^^iniuatiojj^  justify  for.  different  pro* 
periy  Uoii>  ihatmenl^onecl  iji.  tbe.amdavit^tlie  defend- 
.  «>nt,must  paj:  ilifi^osUof  the  justificatuon.    Id, 

Ilk  It^iaaiai  too  late^  aftek  bail  are  awen^  to  object 
,   U^at  Um  c,Qf^ts  of  a^forrqer  oppoaUion  hate. not  been 
d^posite<J.    Belty'p^H,^m*;  .        .,,! 

-y.  Idy  ^Nktvt  aAei.batl.haa.beea piU  in  l» aa  Action, 
the  declaration  ifr«tteodad  hx^  the  ioaartion  of  new 
counts, ^VP^P  .distiuct  ^^uw.^f  aQtiou,  and  the  plain- 
'  tjiffsuf^ce^ilf  09ih  upon  t)ie  original  and  added  counts, 
.the  oail^  arp'  not  lijkble  for  tpe  general  costs  of  the 
dectaratioq,  but  of  th^  original  counts  onlyj  and  it 
*  is  the  duty  of  the  plaintiff  on  taxation  to  have  such 
costs  separately  assessed.  Taylor  and  others  v.  WU" 
h$nMn'aH4\xn&t\tit,1tQBk  ' 
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13.  Under  rule  H.T.  2  WilL4, 1.  b.81,  jvdigment 
caonot  be  tigoed  aninftt  cottntry  beil  uottl  eight  deyt 
from  the  return  of  the  icire  faciw,  ftlibougb  notice  of 
the  writ  has  been  given  to  the  bail;  and  then  only  by 
leave  of  the  Court.    SaruUrton  v.  Brown,  d07. 

14.  The  rule  of  H.  T.  2  Will.  4, 1. 24,  is  eupeneded 
by  the  Uniformity  of  Prooeu  Act.  and  therefore  a 
plaintiiFmay  put  a  bail-bond  in  suit  immediately  on 
the  expiration  of  the  time  for  putting  in  bail  above. 
Robiuson  v.  Hawhim,  675. 

15.  Service  of  a  writ  of  summons  on  bail,  after 
notice  of  the  render  of  the  principal,  is  irregular,  and 
will  be  set  aside.  LewU  v.  Grimtiont,  The  Same  v. 
Wheatley,  357. 

16.  On  a  rule  to  stay  proceedings  on  a  bail-bond, 
bail  above  having  been  put  in,  it  is  not  necessary  that 
it  should  appear  on  the  affidavit  that  there  was  a  rule 
for  the  allowance  of  bail.    Croiley  v.  innes,  192. 

17.  The  Court  will  not  order  the  boil-bond  to  stand 
as  a  security,  if  a  trial  has  not  been  lost  at  the  time 
the  rule  oisi  was  moved.    Id. 

BANKER.— See  Plbadwo,  22. 

BANKRUPT. 
See  also  Ejbctment,  26.    Plkadino,  3, 21. 

1.  The  assignees  of  a  bankrupt  cannot  under  6  Geo. 
4,  c.  16,  s.  70,  acquire  the  legal  estate  in  premises 
mortgaged  by  him,  on  tendering  the  mortgage  money 
after  the  day  fixed  for  iu  payment  Iw  the  condition  of 
the  mortgage.  Dunn  and  others  v.  Matuy  and  others, 
227. 

2.  After  a  trader  had  committed  an  act  of  bank- 
ruptcy, the  defendant,  who  assisted  him  in  his  busi- 
ness and  was  ignorant  of  such  bankruptcy,  in  pur- 
suance of  a  general  authority  for  that  purpose,  sold 
some  of  his  master's  goods  and  applied  the  proceeds 
for  his  benefit.  More  than  two  monlhs  after  the  sale 
a  fiat  issued  against  the  trader.  In  trover  by  the  as- 
signee for  a  conversion  of  these  goods,  the  defendant 
pleaded,  1.  Not  guilty.  2.  That  the  plaintiff  was 
not  lawfully  possessed  .—Held,  Ist,  that  the  defend- 
ant as  he  had  received  no  express  orders  to  sell  the 
goods,  but  had  acted  under  a  general  authority  only, 
was  guilty  of  a  conversion  ;  and  that  if  the  particular 
circumstances  attending  the  sale  afforded  any  de- 
fence, they  should  have  been  specially  pleaded.  2nd, 
That  the  sale  by  the  defendant  was  not  protected  by 
6  Geo.  4,  c.  16,  8.81,  as  he  was  a  third  person  and 
the  purchaser  was  the  person  dealing  with  the  bank- 
rupt, with  respect  to  whose  ignorance  of  the  act  of 
bankruptcy,  so  as  to  validate  the  sale,  there  had  been 
no  finding  by  the  jury.     Pearson  v.  Graham,  691. 

BASTARDY.- See  Poor,  28. 

BILL  OF  EXCHANGE. 

See  also  Gamino,  2.  Plbadino,  13,  16*   Prac- 
tice, 40.     Usury. 

1.  "  Bill  for,  &c.,  due  on,  &c.,  drawn  by,  &c.,  is 
this  (lay  relumed  with  charges,  to  which  your  imme- 
diaU  attention  is  requested,**  is  a  sufficient  notice  lo  a 
drawer  of  a  bill  of  exchange  of  its  dishonour  by  the 
acceptor,    Grugeori  v.  Smiths  616. 

2.  The  holder  of  a  bill  of  wichan^o  told  his  attor- 
ney to  give  notice  of  the  dishonour  in  the  name  of  a 
previous  indorser,  this  was  doQO  but  without  the  au- 


thnily  of  tlitliadorMr:«--U«IA,  tliat  4faia  vasa  good 
notice.    Rogtrson  v.  B»9, 66,  ' 

3.  In  an  action  against  the  drawer  of  11)81  of  ex- 
change, who  had  never,  between  the  tne  ai  *M"?g 
thB  Ml  and  ita  coming  f  in«tiihtj»  hod  ega<^a>  the 
hands  of  the  acceptor:— HeW,  that  pnatottaBitfui 
the  acceptor  was  unnecessary.  Terry  v.  Parker,  3t». 

4.  In  an  action  by  the  indoraee  againstthc  indor- 
ser  of  a  bill,  where  the  indoraements  wwa  .^niad. 
but  the  making  of  the  bill  admitted,  the  pltiatiff  need 
not  account  for  an  Alteration  in  its  date*  Sibtmf  v. 
Fisher,  in. 

BILL  OF  LADING. 
Assumpsit  against  A..  B.  and  C.  for  not  deUfwiag 
corn  alleged  to  have  been  shipped  by  the  plaiirtiff  oo 
board  the  vessel  of  the  defendants.  Plea  by  defend- 
ants B.  and  C.  that  the  plaintiff  did  not  ahip  ttie  core. 
The  cargo  in  fact  had  not  been  shipped,  but  the  n»s- 
icr  of  the  vessel  had  signed  a  bill  of  lading  acknow- 
ledging the  shipment  by  defendant  A.  m  consigiJor. 
A.  was  the  managing  owner,  and  had  been  in  the 
habit  of  dealing  with  the  plaintiff  by  con«giiiiig  com 
to  him  for  sale  on  commission :— Held,  as  the  piaio- 
tiff  could  only  prove  his  shipment  by  aetting  up  the 
agency  of  defendant  A.,  who  was  cogniiant  of  aUtba 
cucumsunces,  that  the  plaintiff  himself  inuat  also  be 
considered  cognisant  of  thaoA.  and  that  the  bill  of 
^ding  thnrefoiB  did  not«atep  defendaato  B.  aad  U 
from  contradicting  its  contenU,  by  abewiog  thatui 
fact  there  had  not  been  anv  such  &hipm«nt.  Btrkeity 
V.  Walling  and  others,  429. 

BROKER.— See  Agekt,  I. 

CANALS.— See  Poor,  6. 

CERTIORARI. 

See  also  Practice,  30. 

1 .  If  a  cause  has  been  removed  by  certiorari  from  an 
inferior  Court  after  judgment,  a  rule  may  be  prant^ 
for  quashing  the  certiorari,  though  the  party  la  enti- 
tled to  a  rule  for  a  procedendo.  Ord  v.  Rcbinson, 
693. 

2.  Certiorari  granted  to  a  prosecutor  to  remove  an 
indictment  for  forcible  entry  and  detainer  from  the 
sessions.    The  Queen  v.  Thomas  and  othets,  580. 

3.  Certiorari  granted  to  remove  a  presentment  from 
before  the  commissioners  of  eewcra,  lo  a  case  where 
the  chairman  confessed  he  was  ignorant  of  the  la* 
applicable  to  the  (fase.  The  Kiug  v.  Lewis  and  others, 
60. 

4.  Where  a  writ  of  certiorari  had  been  obuiaed, 
and  the  usual  recoguisapces  entered  into  by  onepnly 
of  several  defendants,  an  applicatibq  for  a  writ  of 
procedendo,  unless  the  other  defendanU  would  appear 
and  plead  duriu^  the  term  and  take  shoil  notice  of 
trial,  was  refused,  altliough  as  the  trial  could  not  be 
pressed  on  against  the  other  defendants,  great  delay 
and  the  necessity  of  two  distinct  trials  would  ensue. 
The  King  v.  Newton  and  others,  497. 

6.  The  notice  required  bv  13  Geo.2,  c.  18,*.  5, 
previou3  to  removing  an  orcfer  of  justices  at  Quarter 
Sessions  by  certiorari,  must  be  given  to  two  justice 
who  were  present  in  Court  when  the  order  was  made. 
The  King  v.  Hatiislaw,  185. 

6.  A  rule  to  quash  the  certiorari,  on  the  ground 
that  sach  notices  were  not  given,  maj  b«  mad^  ateo- 
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lute,  althpugh  tiie  olijee«ian  is  ma^  to  \$iB  tfau« 
fresh  oertiorari  cannot  b«  obuinwi.     Thf  Xing  v. 

7.  The  respondents  in  to  appeal,  in  which  the  order 
of  justices  was  made,  may  take  that  as  a  ground  of 
objectUm  to  the  eentorari.    Id, 

CHAPEL. 

1.  Pfdhibition.  The  declaration  stated  that  the 
plaintiff  had  been  rated  fbr  the  repairs  of  the  parish 
churchy  nnder  a  rate  levied  npon  three  only  out  of 
four  townshifM  constituting  the  parish,  whereas  the 
fourth  township  was  also  liable.  Flea,  that  the  fourth 
township  had  from  time  immemorial  a  chapel  of  its 
own,  at  wbieh  the  inhabitants  had  enjoyed  divine 
litea,  diat  the  costs  of  repairing  such  chapel  bad  been 
exclusively  paid  by  such  iubahilants,  who  had  never 
been  rated  for  the  repairs  of  the  pariah  church*  absque 
hoc,  that  aU  four  townships  were  rateable  for  such 
last  mentioned  repairs:— Ileld,  that  the  plainiiff  had 
not  by  joining  issue  on  this  traverse,  admitted  the 
facts  stated  in  the  iodueeineot  of  the  plea.  Craven 
V,  Sanderson  and  oUiers,  694. 

2.  An  Amended  plea,  settitig  out  the  same  facts  as 
the  former  plea,  out  conclnding  with  an  averment 
that  the  fourth  township  was  not  rateable,  and  with  a 
veri6cai{on,  having  been  found  for  the  defendants : — 
Held,  that  it  must  be  presumed,  after  verdict,  that 
the  chapel  was  coeval  with  the  parish  church  and 
not  a  mere  diapel  of  ease,  and  that  the  exemption 
of  the  fourth  township  might,  therefore,  be  sustained. 
Id, 

3.  The  3  Geo.  4,  o.  72,  s.  SO,  enacts  that  all 
churches  built  by  virtue  of  the  58  Ceo.  3,  c.  45,  in 
aid  of  the  churches  of  the  parishes  or  places  in 
which  they  shall  be  situated,  shall  be  repaired  by  the 
perishes  or  places  at  large  to  which  such  chapels  shall 
belong  :*-Held,  that  a  township,  which  had  been 
ml  ways  exempt  from  all  rates  for  the  repairs  of  the 
parish  church,  was  not  liable  to  be  rated  for  the  re- 
pairs of  a  chapel,  built  under  these  acts,  and  situated 
within  another  township.    Jd, 

CHARTER-PARTV.— See  Evidbncb,  14. 
CHEQUE.-See  Evidence,  19.    Pleading,  8, 
CHURCH-RATE.-See  Chapel,  3.    Poor,  5. 

CLERK  OF  ASSIZE. 

1.  The  clerk  of  the  session  of  gaol  delivery  of  New- 
gate is  not  entitled  either  by  ancient  usage  or  statute 
to  any  fee  in  respect  of  convicts  sentenced  to  hard 
labour.    Th§  Queen  r.  Baker,  699. 

2.  He  is  entitled  by  statute  to  the  fee  usually  paid 
in  respect  of  convicts  sentenced  to  transportation; 
and  the  Court  granted  a  mandamus,  for  the  purpose 
of  ascertaining  the  amount  of  the  fee  usually  so  paid, 
although  bis  predecessor  had  not  for  25  years  received 
any  fee  whatever.    Id, 

COGNOVIT. 

1.  If  a  person  attests  a  cognovit  as  attorney  for  a 
defendant  who  is  in  custody  on  mesne  process,  and  it 
turns  out  afterwards  that  he  Is  not  an  attorney,  but 
that  the  defendant  was  not  aware  of  the  fact,  the  cog- 
novit may  be  set  aside.     Wallace  v.  Brochletf,  382. 

2.  It  is  sufficient  if  the  attorney  declares  verbally 
at  the  time,  that  he  ugos  as  attorney  of  the  defend- 


ant* Si  it  is  not  neoestiry  that  it  should  appear  on 
the  atteslatioo*     Wallaee  v»  BrvekUy,  382. 

3.  If  a  defendant  is  in  custody  on  final  process, 
and  a  writ  of  summons  has  issued  on  the  Judgment,  it 
is  not  necessary  that  an  attorney  should  be  present 
oqh&a  behalf  when  he  signs  a  cognovit.  France  v. 
Clarkim,  383. 

4.  To  snoport  an  'application  to  the  Court  to  set 
aside  a  juogment  on  a  warrant  of  attorney,  on  the 
ground  that  no  attorney  was  present  on  behalf  of  the 
deiendant,  it  is  not  suflicieot  that  it  should  appear 
that  tbe  defendant  was  in  custody;  it  mutt  appear 
that  he  was  in  custody  on  mesne  process.  Lewis  Vt 
Gompertz,  592. 

COMMON. 
See  also  Plbaoino,  26. 
A  prescription  whereby  the  occupier  of  B.  claimed 
to.  have  the  sole  and  exclusive  right  of  pasture  and 
feeding  of  sheep  and  lambs  in  and  upon,  6cc.  as  to 
B.  belonging  and  appertaining  : — Held,  1st,  only  to 
entitle  the  occupier  of  B.  to  depasture,  &c.  with  sheep 
and  lambs  levant  and  couchant  on  B. ;  2nd,  That 
the  depasturing  the  locus  in  quo  by  the  occupier  of 
B.  witli  sheep  and  lambs  not  his  own  property,  but 
taken  in  "on  tack,"  was  properly  characterised  by 
the  judge  at  the  trial  as  an  usurpation  in  itself,  and 
not  evidence  of  any  right  to  depasiure  the  locus  in 
quo  with  such  sheep  and  lambs,  although  admissible 
as  evidence  in  support  of  the  alleged  prescription. 
Jones  V.  Rioharde,  276. 

COMPENSATION. 
See  also  Mandamus,  4. 

On  an  inquiry  before  a  jury,  to  assess  compensation 
for  lands  taken  by  a  Company  under  a  Hailway  Act, 
the  words  in  the  act,  **  costs  of  taking  the  verdict," 
do  not  include  fees  to  counsel,  attorney,  or  surveyor. 
T*ke  King  v.  Gardner,  7. 

CONTEMPT.— See  Sheritf,  2,  3, 

CONTRACT. 

See  also  Covenant.  Restraint  op  Trade. 
1  •  A  contract  between  A.  and  B.  for  A.  to  serve  B., 
and  B.  to  employ  A,  for  one  whole  year  from  a  certain 
day  named,  and  so  from  year  io  year  to  the  end  of  each 
year  commenced,  so  long  as  the  parlies  respectively 
please,  is  a  yearly  contract,  and  can  only  be  deter- 
mined at  the  ena  of  a  current  year.  [ViUiams  v. 
Byrne,  536. 

2.  In  an  action  for  the  breach  of  such  contract,  if 
either  party  rely  upon  the  existence  of  a  custom  au- 
thorising him  to  determine  the  contract  upon  a  rea- 
sonable notice  previous  to  the  end  of  a  current  year, 
such  custom  must  be  expressly  alleged  as  a  fdct  on 
the  record,  and  it  is  not  enough  to  aver  simply  that  a 
reasonable  notice  was  given.    Jd. 

CONTUMACE  CAPIENDO,  WRIT  DE. 

1.  A  writ  de  contumace  capiendo  must  be  ad- 
dressed to  the  sheriff  of  the  county  of  which  the 
party  contumacious  is  described  in  the  significavit, 
and  if  addressed  to  the  sheriflf  of  another  county  is 
irregular,  and  ll.e  Court  will  quash  it  on  motion. 
The  King  v.  Ricketts,  294. 

2.  A  writ  de  contumace  capiendo,  directed  to  the 
ftheriff  of  one  county,  and  reciting  a  significavit, 
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I  thn  iUffliiiHiil  if      ,„„  ^  „„,^,„ 

^^  the  pamhofiOHiii  «^r«oiiaiyi  ktai. 

3.  Jhe  Court  will  t[du\i  lueb  writ  on  motion  W- 
fm  the  return  <b|y.^  tiwi  will  npt  compel  •  defendant 
who  hu  been  afrestM  npon'  it  to  sue  out  a  habeas 

OOfpOB.     Id.  ' 

4.  A  writ  de  coaMtt^  cMleiido,  reciting  a  aig- 
nificavit  by  two  delegatea  )iio%hir  a  diiobedienoe  to 
tte  order  of  three,  U  bed,  and  ibe  Cwrt  wW  qi|«»h 
It  on  mouon.  ,  T^e  Kivgy.  Uiekitu^  2&7. 

d.  Quer^,  whether  4he  aignMcayit  muat  4MI  ea- 
pT^y4ia4e  thai  aieoDmasiiMi  bad  ia*uad>a«h»ea«ae. 
Md  (hat  ibe  ;M)gea  aagni^ng  were  debgates 
that  cenmiMiwu    XdL 


CONVICTION.^-See  Swioiia,a2* 

.  COPYHOLD..  ,.  \  ...  / 
I.  Went  <»f  edmittanctf  doe<  not  jptevent  the  bdt- 
•t4aw  of  a  copjrholder  fnrtn  devising  his  reversion 
'€i()^tant  ott«  life  estate,  whether  Aelcnant  for  fife 
b^been  adBOWed  of  hat  not,  Do^  ^.Winder  and 
fVifB  V.  LtdM,  484. 

,  Ji*  The  admittance  of  devisee  (or  life,  iis  the  ad- 
mittance of  the  reversioner  alst^  and  ,has  relation 
baclc  tp  the  period  when  the  dev»e  cane  iqlo  eperf- 
lion^i.e,  the  death  of  ibe, surrenderor,    U» 

a.  A  devise,  of  the  reveiaioB  it  a  itMnl  for  life 
nen^/tbe  life eatate, and upenthe vistmg  of tb»^- 
vermeo»  the  admittaMe  of^tbvtenaai;  fdr  l&»«here- 
«M«  spent^  Md  «  new  ndnitiftaee  is  aectestiy.    Id. 

4.  Admittance  enures  according  td  the  title,  what- 
«fcr  the  fofm  of  adcniliMice  may  be^  tbeNrfbr^  ad- 
fnittance  of  ontomaiy  ooheir^  eMres  accovdHir  to 
their  liUfl  aa  cobebs,  even  aitbcngh  tbet  profeeied  to 
bt  admitted  na  devisees.    Idi 

..     CORPORATION. 
See  also  AssuiwaxT,  1.  U,  Z^ ,  JkUw^AMos,  10. 
Quo  Wahuanto. 

1.  By  the  usMc  of  the  borougb  of  B.,  the  office  of 
clerk  to  the  justices  was  appurtenant  to  the  ofto  of 
common  clerk.  After  the. passing  of  the  Municipal 
Corporation  Act  (5  &  $  Will.  4,  c.  76.)  a  separate 
commission  of  the  peace  was  granted  to  the  borough  ; 
and  the  person  who  h^d  been  common  clerk,  which 
Office  was  then  abolished,  was  in  lieu  thereof  ap- 
pointed town  clerk  and  clerk  of  the  pc^ce.  l^ut  not, 
as  formerly,  clerk  to  the  justices  also;  such  office 
bwng  by  teotimi !(»  of  tbe  act  tnoompatiUe  with 
•bat  of  olerk  of  «he  peactf :— Meld,  ffiat  irtie  Lords  of 
the  'fteaaajy  h«il  jnrlsdietion  nnder  secilon  e«  to 
Mke  an  ofder  ott  the  town  council  to  comptaaate 
bun  for  the  loss  of  aueb  oflice,  and  a  nmndamas  was 
ranted  toenlDn^  their  order.    Tke  King  r,  Thg 

2.  the  word  "  office"  in  section  66  is  not  used  in 
Its  strict  legal  sense.    Id, 

3.  SembU^  if  the  Lords  of  the  Treasury  should  act 
without  jurisdiction  in  making  an  order  of  compen- 
sation for  that  which  is  no  office,  their  order  would 
BOC,  nnder  section  66,  «  be  binding  on  all  parties/' 
nor  would  this  Court  enlbree  obedience  to  it    Id, 

4.  During  the  progress  of  6  4t  6  Will.  4,  c.  76  (the 
Manicipil  Keforra  Act)  tbrongh  parliament,  a  party 
was  appointed  town  elerk  in  a  borough,  where,  by 


MBeriptifftBnige,thni«Aoe'WiBbeldiB»«b  Cpra 
pm  fMiovnl  imnpedintely.  aAer  AmuAjfumA^  bis 
cfanmjfaroMBpenaatiniswndei;a.66«  waiyiiUBilby 
Ibe iDwn  connali  shkI- alae  iqsn  anttnlby ife Tna- 
ani^  9*^HeM»  that  he  Wm  nnti^  fomcaufmkcmm^ 
pensation  only,,  and  n  Bnflditi(in»l0'^  onoH^l  t»as- 
sess  oompf^n^Kitioi^  .w9^.z«fusefL .  Ex  paru  Jjt*^  471 . 
.6.  <2iMcra»  wlMtbcr  «be  Gonrtnf  l^ng**  fioseb  bss 
antbDriH  toi»»ise  what  Imo  been  dnnteby  the  i^oeds 
of  the  Tnaanry  under  .the  ewviinna  of.6  &j6  Will. 4. 
is.7««ftpi6€l  .id. 

9.  The  bisettfon'  of  the  nan^e  nf  t  town  in  Scbe- 
dule  A.  of  the  Municipal  Corporation  Act,  raises  a 
ptesufcnpftkn  dbal.eudi  tewn  pftBiiiaflti  m  mnbicipa! 
aorpoBmion-;  bat  .the  Cnnrt  will  mL4r£  npmt  the 
praanmptMis.if  it  be  negatMed  bgriniM»4in  alBdiM. 

7.  A  tiJiflyliailngk  majority  of  votes  for  ^e  office 
Df  x>!mn<^l]or6r  a  borough,  anJ  hating tii^ebifleclaTed 
elated  accottfing  to  the  form  presci^ibM  by  a.  35  of 
•the  MunieimlCorporfttiooActt  and  havinf  nko  been 
•dmittadw  thn  effiefe  ia  fiiUI  tjs  faet,  nndlbe  iwsedy  ao 
Uf  whether  k  be  f ail  ef  n^kt  »  by  qao  waaaBiD. 
The'OKMii  ¥k  7W  Omnet/lars  i^f  ^Pkr6y^  691. 

8.'  The  party  next  6n  the  poll  having  otifaioed  a 
niTe  nisi  for  a  inandtinius  to  two  bf  tltt  ceuncxDors,  to 
admh)i9te^  the  declaration  to  hbnj-on  tbe'gronnd  that 
the  J)arty  decltfred  to  be  etcf^ted  wai  ineligible,  tlie 
Court  therefb^  discharged  the  rule  witb  costs,    /d. 

'■.'.;'  costs. ; .  .•  -" 

I.  Csn^M/^ 
See«lM>6Mipnt984TfaK.    PtiAbtii«i^.    Vwlac 

'nQa»32,4];  •    • 


U  XheCgiujtha»BO|{eQnral  yowac  mrer  tbe  cflsti 
of  A  ca^se, .  so  fi«  t<»  deprive  a  plniatiff  «f  his  casts 
because  the  verdict  i$  under  4cif.,  nven  in  a  cause 
tried  before  the  under-sheriff.  Siory  v.  Hodgtan,  199. 

2.  In  an  action  of  trespass  qaare  daosum  Iregit, 
the  only  issue  joined  was  on  the  title  of  a  third  penoo 
HOder  whom  the  defendant  juatifiedt-^HeU,  that  the 
Courl  could  not  eemnl  fliat  ■erwm  to  pay  the  plab- 
tiff'aoeota.    Uoydy.Evmu,  Q(L 

8.  Action  against  the  sheriff  for  an  escape.  Pleas, 
not  guilty,  and  that  there  never  had  been  any  arrest 
of  the  debtor.  At  the  trial  it  appeared,  that  al- 
Ibeagh  Ihe  aberiif ^  nfliecr  bad  made  no  nrrttf,  he 
might  hate  made  one  but  for  hia  own  M^iigeQee. 
Thn  judge  refused. to  amend,  nadar  a^4  Will.  4, 
c*43»  a.  aa»  and  tbn  jnry  having  finmd  for  tibe  de- 
fendant on  both  isanta^  the  judge  diiectad  «b«B  to 
6nd  the  facts  specially  according  to  the  evidence. 
They  then  found  that  there  had  been  a  b^ligeat 
omission  to  arrest,  and  assessed  damagea  tor  the 
plaintiff  30^.  This  finding  having  been  indorsed  on 
the  record,  the  Court  afterwards  gave  judgment  for 
tbepUimiff  according  to  the  very  right  of  the  case, 
Qodbr  aert.  M  of  tlie  abovn  act.  The  poalea  iet  ent 
the  verdict,  the  special  finding,  and  the  ju^pnent  as 
above,  but  made  no  mention  of  coMft:'~tiefd»48  the 
{daintiff  had  succeeded  gently,  that  h»  sbovld  have 
the  costs  of  tlie  trial,  the  defendant  the  cost^  4kC  the 
issues,  and  that  each  should  bear  his  own  coats  of 
the  motion  and  the  argument.    Ouest  t.  Viwfs,  499. 

4.  A  plaintiff  having  obtained  a  verdict,  the  de- 
fendant obtained  a  rule  nisi  to  enter  a  nonsuit  or  for  a 
new  trial ;  this  nde  was  discharged  as  to  tbe  mnsuit^ 
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Biade:ii«  fl^eodoBidf  nsokts./  /The^plaiDtiff/dMr  ^ 
add  BU9^  A»  rii)^  .ipofti.vhtektheitlQfaodBOt  /wnfte 
to  M7  t]ULtftd«iifi|dd:fliil  «flBllnm«e)fi«if>its^««4HelA, 
thaA  Ulejilmntiff  tnit  Aitided  toUhft.i)09b^4)ie  /int 
triaL;  )  DmBu$Mmv^ndimfk^^Lll&^ri^t*jt<>': 

'3.'  A  juror  i<^ts  iyiihtffiWii  fSt  M  t^fpomfi^- 
iiBg>«icanb«  tVMliitmkaiJ^  ilSKmAmwLQt  Mbg  «iia- 
bleto  <dtoid0^!oa  tbecoaAietiiif  •tidaiiM  fttade'^ofo 
avrird^  and  tiib  aouw'tMiq  tobeii'dowirmWDhd'Uiiie 
for  trial: — Held,  that  the  parhr  altisbatel^pie«iiliiig 
va8.jiot  entiU^^  tl»f|4j(»t^.Q^tJi^fat.|q^,;  fhomas 
v..i^>fftf  (C^i:lf)ji;67,-.,    •.,  ,,,,.  ;,    ,-.  ,  ,._;   ,{,-1 

64  in  -aM  aelioB  fiqr  ill6l.,'b«ibT«lbe«nt4tlui4k{- 
fendantiDtinalBd  tlhatbo«hoibMidtt)Mltetheifi<lK:aiid 
AohiM  iiaU%  on  a-psint  of  Jdwy  kut  «tt<^«'<trif  1 
the  (acts  were  iimMdiately<a4Biitt«d,«Ad4l89  point  bf 
\am  was  xes^nre^  (for.  the, Court  «K|9V!Bf-n4^c){d*:that 
tKe  defeimot  was  eipitiiled  tp  tlie  ^ofi^pf  eof^ployii^g 
two  coixjRfel  at  t,h9  tifiaU, ,  ,prinfi«<i  v.,  ,<W»?f»»»»  70.; 

•7.  Alom^wtt'of  pftrRawitttf|wek^m«Mf  dl<- 
treto,^aiid ariaeted,  that  if iritotiaaUy  Modi, Ulv|«fiiM 
■MkiBg»itf«bo«ld  sot  be  del!inWtiWbttafli«!|dit  initio, 
but  that'  pcraoos- tggtieTvd  might '  rolov«r  sMiMietf in , 
in  an  aotioQ  on  ^q  que,, .  V^y  f^thec,f:la(|i^  tj^ble 
costs  were  glv^  io  actons  brottaht  ^galosi  berms 
w>o  were  acUng,pndq(  ^e^c^  ^f  th^  plaiotfif  sjb/o^Id 
discoptinuQ  hi^jic|ipn^i&c^,  A  dUtnes^  vi^',fa^ 
under  the  aoi,  .but,ia..tt)Q  .nptipe  q^  cUaiifQ^  it  yr|8 
stated  to  be  made  under  another  local  act.  An  ac- 
tion of  trespass  was  thefi  brought,  but  was  discon- 
tinued :~Held,  that  tht'^^&ndant  was  entitled  to 
treble  costs.    Delnu^  f*.  Cmr^et  and  another,  211. 

8»  A  dft&pdant  b»vtn^i«id  the  idebt  akl  oosts 
indorsed  on  the  wril^:ai]a$t*>fnoTe  for  costs,  which 
the  plaintiiT's  attorney  demanded,  by  which  payment 
oftbe  6s.;  iaor6  «fM»ti^6i}#isixtft  Wa^  sttlick  dffon'  tax- 
ation, catoot  din  on  th^  tCtomey  to']pay'th6  costs' of 
taxation^    Watd  i.Gr^^g,  351,      '         ' 

II.  Security  for  Costs. 

See  iilso  'f  ^ actic,^,  28.     .  ^ . . 

&  If  adifendaaitbaamadedaftritby  aotpiitfiag 
ID  bazi  in  tia^e/and  piaOMdia^  ate  lakea  on  the  bail- 
bond,  after  which  bail  isputin/tliedefeodlBiteaaaot 
move  thi^t  tb^  plaiiitif  sboul.4  fiud  sqcu44^  /or  costs 
until  kn  baa  .ha4  ibo  proceeding;^  oa  the-;bail*Bipnd 
stayed.    Bonn^or  y..  Ku«f«(/^  21^1 

10«  if  apfai&atiir  beeones  tMukrupt  in  tbt  f&tip^fBs 
of  adaase,  applicatiaii  should-benwde^tahisafsig- 
ntes  to  know  *if  the  action  is  oontiiuied.  by  th^, 
befon  they  ara  palled  oa  to  fiad'Securiiy  for-totAs. 
R4ywddM  and  anocAcr  y.  Howdmt  697i      ' 

11.  The  Court  refused  to  rn^e  a  plaibtift  in  a  qui 
tarn  action  fbr  extortioO;,  who  was  a  mere  pauper,  and 
where  the  action  appeared  vexatious,  to  find  SQcurity 
for  costs.    Foster  q,t.v,Roundal,plB,' 

12.  A  foreign  iKiyereigu  who  ieeid«i  abNad Js-Ka* 
ble  to  £ad  aecaiity  far  ooatfl*.  31^  JEiafwrpr^  Brostt 

12»  Tht  Cekn  will  compel  ihti  soy^igii  of  a 
foreign  state  to  gWe'9«c6Hty  for  <;o8ts'like  imyoiber 
person.    Othif,  7mg  ofGf^cei  <WHght,  »*. 

.14,  If  after  pies » theplaintiff  materially  amends  his 
declaration,  the  defendant  is  not  too  late  iu  applying 
fbr  security  for  costs.    JH. 

15.  Ti»  plsilntifir  having  i^ist«d  ik^  nwtion^  tbe 


Cawrt^comptHnJI  biaiiitoniiay  t]ie})dafel^  af 'tha'Mle, 
JlM*gb  it'didmot «pfDaarjthatfan^  danmpdhaA  been 
made  for  the  security  prefSMi&toalbplyiaa  loathe 

See  MANDAMUS,  D.    SassioNs,^.  ..,  ^  ,. 

..;  •J- ....  I  ..,u</.  i  ^  AsafOcttrjPAjdr.^"-  yd  "vi.-.tv., 

"  Ji  AlHse6ft)rWtetfo(*^6Tkinyfei^^^^^^ 
so  long  live',  by  itideiitu^ici^idiig  a  diemise  toliim 
far  elweaiiyaanf^aiiid  tfaat^lte  Indjagtaed  «« v^ll  the 
PBwduaiaaeapired  Ikan^^^fnaMf  smI  aMlgli«^  lUe 
^steM  ;raiid;iMeBaB«e(|ith^pi9at«i#il%iidlag'^My  tret, 
deed,  matter,  or  thing  whatever^  dooa^byliwtf'afaiiy 
time  theretofore,  the  lease  was  at  the  time  of  the 
assigninelftrafoad^,  :«ilid/4bd  ldftfl^t^%u6,  and 
that  the  term  of  eleven  years  was  in  full  efiect,  and 
in  nowise  forfeited^'  kMMnd^M,  iutsigned,  determined 

cLally  aifected,  otl^i^.lhaif ,  bjr^HxipQ.o(^t»at ; 
aa4.a%ttm^»ptw<i^#^c^<^.aa]r  fi^mk^nmHiir, 
&C.,  he  nna.fuU  ^powei;  .to  assigi^4ii9^iJ^4:>aJbQi.for 
quiet  enjoyment  without  aistuibf||ica  .by.,|iiiB  <NP  t&y 
persons  claitoins  under  bim  or  by  his.  acts, .  B^^fore 
the'ft^igttnte^ttBeldiitse'had  beebtnc  dietennined  by 
'■  fhk  dteth' 6f  C./  wbfch  w4s  khdWh:  to  the  kssignpr  i— 
Hfelf,  thkmws  wJrtfs'*  iidtWith^tanalbga^ny  act,  &c." 
done  by  the  a^si)g^'or;'qU'aHfikE*th6bdvetiant8*  fhroiigh- 
ott^  aniikbal  he  «raft<iwtr4beTafdtej^onw«ykCi^  of  the 
asaignee  bw'lkefdyetatfm^r^diabla^ra'biiadiiifhis 
eovenantmiaA  tfaa^r^srvi'was  'aalifl.aiid  sdbiialini^mt 
th^  tima-ofvihaasiignmeBt./ ^ifitaMwr^.^iFffriiei 
andanot^ryd^U  _[,.,.,.„_.,.        .-j..  :.^r.-/ 

.2.7  AlUtf  0«.1i  deaths  ..aDA.teforti'  tfaa  asaignneat, 
thfinaBsigaar  bad^  by:(piyme^.of'  laal  to  tbatfevar* 
tw9t»4  crqaled  >  a  fNak  lanao^. tan  year  tb '  yeav  9^- 
Held,  that  this  payment  besog  ^iKboUV'  itwMfative 
quoad  the  term  already  determined,  could  not  oe  con- 
sidered an  act  ii^  br^a<^'  of  the  c6Venant.    Id. 

'■'■CttfMlNAL;MXjrtER^. '"''   " 
See  also  IIab'eas  Corpus. 

'  '  I. '  Where  a' '  rufe '  for'  a  criminal  tuftrtualjoa .  bad 
'  bc^n  di^batged  on  the  i^a^thent  of  costs  by  the  de- 
fendatit  :-^Held,  that  frohl  thesd  citcurosUnces  no 
iiigreetiQeht  was  to  be  itnptied  thi^t'the  prosecutor 
should  not'  itistittite  any  other  proceedings;  and  aa 
itidittnlefrt  haviu^  been  afterwards  preferred  by  bim 
for  the  'same'  offence,  the  Court  remsed  to  stay  Uie 
l^roceedings  Under  it. '  ThfKir^  y'.'  iStan^efd,  }47. 

,2..,  Afka^  a.Court  of  eaRap^UptBuMiatioft  hM<piiD« 
.  nounced  ao,  eiaonoa^f  judgmaat  upon,  a  fwdsonei  <qmi- 
.vvfpfA  of  €sk>i^i.tiiie  QAjasliiof  Ki«c'4  BaMsbitillikot, 
onr.arfpp  bsou^t,  eithmproiMraacelba  right  jadg* 
.  .meat  tbemnelvesi  or  lamxi  tbatntoBitbtt'saeb  yndg^ 
.  snent  o^.  bo  proqaHnee^.b^  the;  Cooil.  balowi^  bat 
will  merely  reverwitbe  afHMiecHiAJudgoMatttBd  dis- 
charge the  prisoner^    Bourne  and.gtker9y^'fke  King^ 

3.  The  truth  of  a  record  cannot  ,be  iifippgn^  by 
afl^daviti  u)^n'  ih6H6n^  butlSt  writ  !of  error  iofj^ct 
ihuitbc  resorted  X6,    The  King  y J  Jtiart^h,  }$<),_  ,  . 

,  4..(2ucr«,,.iC  ^isn^oeasatytbaAtbteaMiwitaan 
ini)ictihaot  feturaad  ta  a  wi^oloaitioritfi  inoold  oon- 
tain  the  names  of  the  grand  jurors  T    Id, 

M.  Ffa«^to.bei>bs0fwdoiitriaU£a«fttaBy where 
tb«  P^a«iba»«att0a0l,    16i«. 
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CURATE. 
Tb^  GoQits  of  Law  cautidi  take  cogttlztiice  of  atty 
diaovtet  y«spect}D|^  tbe  uilarjr  of  a  tut^ta  appointed 
under  the  statute  of  57  Geo.  3,  c.  99,  in  an  actioti 
by  bim  for  arrenre  oC  bU  Hlnry.  W4U  {Ckrk)  v. 
Turner  (Cl»k),  %&^ 

CUSTOM. 
See  alio  CoNTnAcr^  H, 
\,  A  custom  is  good  foe  mil  viotuallen»  upon  the 
wastft  of  a  manoi  pelected  by  the  lord  for  keldipg. 
faira  yearly,  to  erect  booths  and  place  posts  and  tablet 
there  a  reasonable  tiaae  before  the  first,  and  to  con* 
tisue  then  until  a  reasonable  time  after  the  last  of 
auth  ikira,  they  paying  him  therefore  2d.  each.  Ty$on 

Y«  oiMtiR,  i»OOa 

2.  A  custom  on  the  occasion  of  perambulating  the 
bouUdariea  of  m  parish  in  Rogation  week  to  enter  a 
partkulaff'houae  within  the  parisb,  but  neither  upon 
the  boen^ary  ItM  nov  in  any  way  necesssiy  te  the 
coutae  of  the  pemsbulation,  eannot  be  aupported. 
Tafiat  V.  D<iWy  and  anetAsf »  646. 

DAMAGES. 
See  alao  &VRBTT.  Wabhai'ty- 
Wbese  the  goods  of  a  par^  have  been  seiftd  under 
lawful  process  against  him  improperly  executed,  and 
he  pptys  a  sum  of  money  to  release  them.  h^.  is  ep* 
titled  to  recover  in  an  action  of  trespass  damages  to 
the  full  amount  of  the  money  f^id,^  and  the  measure 
of  damages  is  not  limited  by  the  injury  acLually  siw* 
tained.     Sotoell  v.  Champion  and  others,  667. 

DEBT. 
Qu^re,  Whether  debt  will  lie  unon  judgment  of 
quarter  sessions^  wbich  is  directed  by  &  local  act  to 
be  regiateied  and  deemed  a  record  at  that  Court  to 
all  iDteota  and  purposes.  Th$  King  v.  71^  dotting* 
ham  (Hd  WaUnporkM  CtfoifPany,  166. 

D£VIS£« 
See  also  Copyhold.    Will,  6. 

1.  A  devise  of  lands  to  the  use  and  intent  that 
R.  D.  and  W.  L.  shall  and  may  receive  the  rents,  &c. 
and  pay  the  same  to  J.  J.,  vests  the  legal  estate  in  the 
former.    Doe  d.  Oratrex  and  another  v.  Homfray,  16. 

2.  A  testator,  after  bequeathing  several  pecuniary 
legacies,  devised  as  follows:  "  i  do  hereby  give  and 
devise  unto  W.  L.  and  A.  his  wife,  for  and  during 
their  natural  lives,  ell  and  every  my  mesauages, 
lands,  tenements,  hereditaments,  and  premises  what- 
soever, in  the  city  of  Norwidi,  or  elsewhere,  in  the 
kingdom  of  Great  Britain.  And  from  and  after  the 
decease  of  the  said  W.  L.  and  A.  his  wife,  my  mind 
and  will  is,  the  said  messuages,  lands  and  tenements 
hereditaments  and  premises,  shall  be  equally  divided 
nnto  and  amongst  such  of  the  children  of  the  said 
W.  li.  and  A.  his  wife,  as  shall  be  then  living,  share 
and  share  alike."  There  was  a  residuary  clause  as  to 
personal,  but  none  as  to  real  property  :— Held,  that 
the  diildxen  took  life  estates  only.  Silvery  v.  Howard, 
109. 

3.  Under  the  following  devise  :  "I  give  and  be- 
queath unto  my  wife  A.  H.,  to  her  heirs  and  assigns 
for  ever,  all  tlie  residue  of  my  goods,  chattels,  and 
pennnal  eatate  whatsoever  and  wheresoever,  and  also 
all  my  ligbt,  tiiloi  and  interest,  of,  iD,  and  to  all  and 


every  aum  and  sums  <tf  money  vbatsoeivtr  which  mw 
is,  are,  or  shall  be  due  to  me  upon  and  in  virtue  o£ 
any  will,  bond,  or  uther  securities,  and  I  do  likewise 
maae  my  wife  fall  end  sole  executrix  of  the  freehold 
house  situate  in  Oreat  Queen  Street  :"~Held,  that  a 
fee  simple  in  the  house  passed  to  the  wife.  Doe  d. 
Hickman  v*  HatUwood,  li6. 

4.  The  following  devise :  *'  I  appoint  A.  B.  my 
whole  and  sole  executor  of  all  my  nouses  and  lands, 
situate  at  F."  gives  a  fee  simple.  Doe  d.  Pratt  v. 
Pr<rrt.ando(W<,  113. 

5.  The  following  words  in  a  will :  *'  I  give,  de- 
mise, and  bequeath  all  my  copyhold  in  H.  :** — Held, 
in  their  ordinaiy  meaning  to  be  descriptive  only,  and 
that  u  the  whole  will  did  not  raise  a  necessary  in- 
ference that  they  were  used  in  another  meaning,  they 
passed  an  estate  for  lifo  oaly.  Dee  d.  Winder  and 
w{fe  v»  Latpesr  464* 


DISTRESS.— See  LANOLonn  and  Tenant,  6,  6. 

DISTRINGAS. 

1.  Distringas  lefuied  where  only  two  culh  had 
been  made,  although  the  defendant  had  aeid  that  he 
would  take  good  care  that  the  plaintiff  ahould  not 
serve  him  with  a  writ.    Clayton  v*  Mareham,  210. 

S.  Distringas  granted  where  two  calls  only  hsd 
been  made.    Stroud  V.  IjezlUy  218. 

3,  Distringas  for  the  purpose  of  compelling  an  ap- 
pearance granted,  where  every  ezeition  had  been 
made,  but  without  success,  to  discover  the  residence 
of  the  defetkdant.    Clote  v.  Por^r,  208. 

4«  A  distringas  for  the  pnrpoee  of  proceeding  to 
outlawrv  may  be  granted,  tnougb  no  calls  at  the  de* 
fendant  s  last  place  of  residence  have  been  mede.  if 
it  is  known  that  the  party  has  settled  abroad.  Blur- 
ton  V.  FoweU,  608. 

ECCLESIASTICAL  LAW. 
See  also  Evidbnce,  6*    Stamp. 

1 .  A  fter  an  incumbent  of  a  benefice  under  the  v«lcs 
of  81.  in  the  king's  books,  has  been  instituted  and  in- 
ducted to  another  benefice  with  cure  of  souls,  the  right 
of  presentation  accrues  therebv  to  the  patron,  and  is 
not  assignable  by  law  to  anuther,  and  the  incumbent 
not  having  been  deprived  and  no  new  clerk  having 
been  presented,  remains  still  the  incumbent,  and  is 
legally  entitled  to  the  tithes.  Alston  {elerk)  v.  AtUy, 
663. 

2.  Upon  institution  to  the  second  living  the  first  is 
void  as  to  the  patron,  but  not  so  as  to  incur  lapse^with- 
out  sentence  of  deprivation  and  notice  by  the  ordioaryi 
or  at  least  until  notice  by  the  ordinary,    id. 

3.  The  right  to  the  fallen  preseoUtion  having  be« 
come  a  personal  inalienable  right  in  the  patron  dis- 
annexed  from  the  advowson,  the  want  of  knowledge 
of  the  vacancy  by  the  patron  does  not  alter  the  qoality 
of  the  right  so  as  to  make  it  real,  or  re-annex  it  to  the 
advowson.    Id, 

EJECTMENT. 
I.  Declaration  and  Notice, 

1.  It  is  not  material  if  a  declaration  in  ejectment 
is  intituled  of  a  term  which  has  not  yet  arrived.  Doe 
d.  Wihon  v.  Roe,  606. 

2.  Judgment  agtinat  the  casual  ejector  granted, 
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tbottgfc  4h«  dedmlSMi  WM  ittHtaM  «f  a  yMr  wbksli 
bad  not  ;f«t  anIfwL    Poi  A.  WiU$  v.  Ude,  76. 

3,  HaU  0191  graoted  Tor  judgmeat  against  the 
casual  ejector  in  Trini^  term,  .where  the  notice  rfs- 
quired  t^e  t«Dant  to  appear  in  oeit  Easter  term,  it 
haviDg  been  explained  to  me^  TiiDltv  terva.  Pa«  d. 
Sym€$v.Roe,m. 

4..  Jiidgment  against  the  casual  ejector  granted, 
the  notice  having  been  to  appear  in  the  King's  Bench, 
tb6  'Court  having  since  become  the  Queen's  Bench, 
by  the  demise  of  the  crown.  Di)t  d.  Davi$  v.  Roe, 
60S. 

5.  A  mistake  in  the  copy  of  the  notice  aerved  on 
one  tenant,  as  to  the  name  of  another  tenant,  is  im- 
material.   Doe  d.  Messer  v.  Roe,  393. 

6.  A  dcelaratioa  in  ejactmeoi  it  not  bad  on  anwt 
of  iudgment,  because  it  omiu  to  sUta  the  parish  or 
vill.  Dee  d«  Edwardt  and  others  v.  Gunning  and 
oihere,  460. 

7.  In  ejectment  the  declaration  described  the  lands 
as  <*  ten  acres  of  land  situate  in  the  county  of  S."  On 
motiob  in  arrest  of  judgment,  held  cufficient.  Ltlt/e* 
da^tf^J.  dubitante.    Id, 


It.  Service, 

8.  Rule  to  shew  cause  why  a  service  should  not 
be  deemed  good,  though  the  Christian  name  of  the 
tenant  could  not  be  discovered.  Doe  d.  Cowau  v. 
Roe,  607. 

9*  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  the  declaration  was  read  over 
and  eiptained  to  the  wife  of  the  tenant,  and  a  copy  of 
it  marked,  which  copy  was  afterwards  left  with  ano- 
ther penon  on  the  premises.  Doe  d.  Eaton  v.  Roe, 
392. 

10.  Service  on  the  lessee  of  the  premises,  which 
he  usually  underlet  to  weekly  teoanU,  but  which  had 
been  unoccupied  some  time:— Held  a  good  service. 
Doe  d.  Hayne  and  others  v.  Roe,  72. 

11.  Rule  nisi  granted  for  jndgment  against  the 
casual  ejector,  where  the  tenant  had  refused  (o  take 
the  declaratiot).  and  had  shut  the  door,  whereupon  it 
was  pushed  under.    Doe  d.  Lord  Semert  v.  Roe,  220, 

12.  The  declaration  was  seryed  on  a  person  who 
denied  thnt  he  was  the  tenant,  but  from  the  descrip- 
tion of  his  person  a  neighbuar  said  he  had  no  doubt 
that  he  was  the  tenant  :--Held,  a  good  service.  Doe 
d.  Hunter  v.  Roe,  196. 

13.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  there  had  been  service  on  the 
daughter  of  the  tenant  in  possession^  who  was  stated 
to  be  in  a  mad  house,  but  who  was  supposed  to  be 
keeping  out  of  the  way.     Doe  d.  Jones  y.  Rw,  607. 

14.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  the  service  was  on  a  servant  at 
the  house  where  the  tenant  lived,  who  was  stated  t» 
be  too  ill  to  be  seen.    Doe  d.  Mester  v.  Roe,  393. 

15.  Rule  nisi  granted  for  judgment  against  the 
casual  ejector,  where  service  had  been  on  a  servant 
of  the  tenant,  who  was  residing  out  qi  the  kingdom. 
Doe  d.  Mather  v.  Roe,  220. 

16»  Service  on  an  agent  of  a  tenant  who  ia  in  the 
kingdom,  is  not  a  good  service.  Dee  d«  Tomtdns  v* 
R4>e,i9. 


17.  Service  on  one  of  aeveral  partnen  in  a  firm  who 
are  tenanto  is  good.    Doe  d,  Ttmldnt  w.  Roc,  49. 

18.  Service  on  two  partneca  of  a  company  who 
held  the  prope(ty  is  au^cient,  Doe  ^HaU  aad  otWs 

19.  StrVieeoBbne  otily  of  two  tenants,  who  said 
the  other  was  only  his  servant : — HM  good.  Dm  d. 
Sheppard  v.  Roe,  75. 

20.  Rule  nisi  for  judgment  against  the  casual 
ejector  granted,  wbere  service  had  been  on  two  out  of 
three  assignees  of  the  tenant,  v^ho  'was  a  bankrupt, 
and  could  not  be  found.    Doe  d.  Fisher  t.  Rde,  219. 

21.  Where  the  tenant  could  not  be  found,  and  it 
could  not  be  ascertained  whether  the  premises  were 
legally  vacant,  service  of  the  declaration,  by  stickioff 
it  on  the  premises,  was  held  su£Scient  for  a  rule  nisi 
for  judgment    Doe  d.  Law  v.  Roe,  187. 

22.  In  ejectment  bv  a  mortgagee,  where  the  mort* 
gagor  was  purposely  keeping  out  of  the  way  to  avoid 
service,  and  where  it  was  not  clear  that  the  premises 
were  legally  vaonnt  :^Held,  that  a  ewvice  of  the  de« 
claration,  by  merely  aticking  it  on  the  pion»ies»  wm 
sufficient  to  have  a  rule  nisi  for  judgment  againat  the 
casual  ejector.    Doe  d.  ^ancJk  smd  alhen  v.  Roe,  69. 

23.  An  acknowledgment  by  letter,  dated  on  the 
first  daiy  of  term,  of  the  aervice  of  «he  dedantlon 
held  sufficieou    De^  d.  Nttm^  r.  Rm,  69. 

24.  An  acknowledement  by  letter,  received  on  tlie 
second  day  of  term,  <nted  the  day  before  the  tertn,  of 
the  service  of  the  declaration,  held  sufficient  to  grant 
a  rule  nisi  for  judgment.   Doe  d.  Buttram  v.  Roe,  09. 

III.  Othor  Haiters, 
See  also  Evidkvqe,  20.    Phactxcb,  43. 

25.  Lessor  aasigned  premises  and  at  his  nqacat 
lesaee  ainied  an  acknowledgment  of  the  asaigoee's 
title,  ana  also  paid  him  U.  in  pnmanca  of  such  ac- 
knowledgment;  lessor  afterwards  became  a  bank- 
rupt :  —Held,  on  ejectment  brought  by  such  assignee 
against  the  assiirnees  under  the  bankruptcy,  who  de- 
fended as  landlords  of  the  bankrupt,  that  it  was 
competent  to  them  to  shew  that  the  above  acknow- 
ledgment of  title  was  procured  by  misrepresentatiott, 
and  that  the  assignment  was  invalid.  Doe  d.  Fievin 
and  another  v.  Brown  and  another,  677, 

26.  On  the  execution  of  a  conveyance  in  fee  by 
lease  and  release,  it  was  verbally  agreed  that  the 
vendor  should  occupy  the  property  until  the  death  of 
eiiher  himself  or  the  purchaser.  On  the  death  of  the 
purchaser  notice  to  quit  was  given  to  the  vendor. 
The  vendor  also  died  shortly  after  the  expiration  of 
the  notice,  but  his  widow  continued  in  possession. 
On  ejectment  brought  against  her,  it  was  held,  that 
she  could  not  set  up  a  mortgage  executed  by  her  hus- 
band previously  to  the  conveyance,  although  the  pur- 
chaser was  cognisant  of  this  mortgage  at  the  time  of 
the  sale,  because  her  possession  was  derived  from  the 
purchaser,  under  whom  the  ptaintifi  claimed.  Doe 
d.  Leeming  and  anotJier  v.  Sktrrow,  517. 

27.  On  moving  for  the  landlord's  rule,  under  the 
statute  1  Geo.  4,  c.  87,  s.  1,  the  execution  of  the 
lease  was  allowed  to  be  sworn  to  by  a  person  who 
was  present  at  the  execution,  but  was  not  the  attest- 
ing witness.    Doe  d.  Oowland  v.  Roe,  605. 

28.  In  a  country  ejectment,  if  the  Aotioe  is  to 
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fl}>p^r  ih  lister  tem,  i  rule  w)!V  be  ^nfhltodift-of 
cottrte  in  TriflitV  r«nn.  Ibr  jttd|titettt  ^gatittt  thti 

2d.  On  mbviDg  for  jiidgro^^^giUQst  tbec^su^l 
ejieciox,  pL  pervice  on  tbe  **  tenaqt  In  po»s^iQp''  must 
tie  irntu  to/^eti  tKbti^  it  eaontn!  («  dHrcoVeted:  Who 
hAhl^  tenant . id' pofsseMiob.    Dtie  4*.  JFVtti^V.'ib)ir, 

392;'   '■  '■  j'"    ^  i'^'    '■  '  ' •  /'■/  '■  • 

^bo.q^aal  ^}Qctor«.oq^,ao  a^clA?it»laiiag  a  sei^yic^.QR 
W^  S,,i  tenant  in ,  possesaiop,  leather  ,witb.  ^»Ai 
C.  D.  aod  £.  F.    Doe  d,  Doulan  v.  Roe,  220.      .  ' 


JISi  An  aJBdIfitim  smoit<of  «mplioniiit»«j«et* 
Mikt/iDiMled^^'Deo^lmtNdMuice^Ato.^ii  ~ 


*^  denttes/'fvith  lhe4eckratioli  anaexMi;  keld  go(Uk 
Z)0»  d.  ITtfftfn  iMid  dM«iy<  V.  JRoe,  .96» 

33.  The  aifidatit  on  which  judgmeiff  aflrainftt  the 
oanNdtqeotoMe^Biaf9d».olMidBOt  wiitiDgiiittLhoirthe 
deteiiee  af|B  :alitdi  in  llie.  declHirtioav  w  ka^u^all 
tbeqaBtee^flteleiibnatvinierted;.    Awd.MiiJifr 

34.  tt'i^  Ho  neagoQ  why  the'  lessor  of  the  plaintiir 
sliould  not  hate  execution  in  ejectmeot  for  aot  con- 
fesains  leM,  entry,  and  euster^  that  the  defendant 
hast^lten  the  benefit  of  the  Insolvent  Act,  and  did 
not  therefore  ap^ar,  havinj?  nb  inteitit.  Doe  d.  Weit- 
mituUr  (Marguii)  v.  Sajietd,  36$. 

36»  A  ]perapq  who  fiom  his  own  it^imoca  and 
tjbat  of  hia  antomejp,  haa  .ailour^  judgment  to  be 
sigi)«4  iu  ejectpent  agaloat  the  casual  qector.Foay 
be  l«t  in  to  deiend.  on  payjMut  of  qqh^JSm  d.  hilm 

J6,  A  person  wlio  vfu  workSttjg;  tnitiea  under  u 
license  tod^ao/  wkicli  savt  htm  M  interest  Su  the 
land,  on  beings  served  with  «'dieeftir«tkm  In  ejednieiit, 
applied  to  the  Oouiit  to  sfky^e  pceceedings,  but  was 
leftised.    V^t  d.  Joknt  dnd  xtthen  r.  ICm,  06. 

,37.  A  plaintiirinejecimentsued  out  a  writ  of  pos- 
session upon  a  judgnaeot  more  than  a  yesr  old,  and 
obtained  possession,  without  having  previously  issued 
a  writ  of  scire  facj.ss.  TTbe  writ  was  set  ,aside  by 
a  judge  at  chambersi  but  the  plaintiflT  refused  to  give 
up.potsessiop.  A  rule  nisi  tor  a  writ  of  restitution 
having  been  obtained^  the  Court  refused  tp  make  it 
absolute  in  terms,  but  granted  a  rule  absolute,  direct- 
ing the  plaintiff  to  restore  possession  of  the  landa. 
Doe  d.  Sutms  v.  Lord^  652, 

£RROR.— See  Crimiiiai.  Ma^m,  2» .    . 

ESCAPE- 
See  pAi80i«£n,  3.    SnEttirF,!/ 

.    BSTOPPEU.        .. 
Soe  B^LL  of  Ladhvo.    EfcctUfiMt^  25* 

EvTOfiKCS,  21. 

EVIDENCE^        :    = 

See  aUo  AoxNT,  2.  Bul  of  Exchakcb,  4.  Bill  op 
LADiNG.  Common.  Ejectmsnt,  25.  Executod^I. 

HlOUWAT,    1,      LuHTATt0N8|    StATUTSS    OT,    U 


l*i«^AWfMOi  flf,9, 10,11, 18;22',  2S.  P*AcrtcE,42. 
'   StJttttt.  TifUDtJii  •  Wit.i.;2, 8, 9* 

,  ^.  ttjvM  egreed  by  ijleed  that  every  member  of  a 
l^uilding^aocjelLy  should  pay  a,  fixed  sum  monthly  at 
Iw^g  as  Tie  cof^tioiHid  .a'mejpber.  All  these  sufeicrip- 
tieins.  an4  iiUfis,  qut,  vfere  to,  be  consioered.  joint  pro- 
perty..  A  per^^n  signed  the  deed  as  a' member,  hav- 
ing a  sbare  given  him  for  his  remuneration  as  secre- 
tt/ry,  bet  Hvrak  «fief wards  i^re«i'by  psopl  thathe 
tkM4  •c«a«ef  to  b^  a  vQeteberi  andiAeiuM  Ifetve  a&Mi 
e^avjr  iftstend  t-^fMA,  that  he  was  *&dt  a  cttoipeieot 
wvttiess  to  pfev«>  1he'4>Matbei^'ef  a  b<md  given  bv  a 
member)  by '  non-payment  'of  faie  0ttbnei<idUoB  aea  ef 
oertain  noe^:    '^i$^  tnd  &$kerd  t»  WaltMv>i  200. 

,2.  A.  rc^o^^* 'V^^citiDg  tbfit  be  had  ceased  lobe  a 
member,  and  releasing  bis  demands  on  tbe  funds,  and 
executed  by  himself  alone,  does,  not  ioake  him  a  com- 
petent witnej».  i<iZ.  ,  / 
: . :  d.  If  ft  .wtlnesA.ai>  the  lime  of  •  gi«tag  has  leyidensi 
ha^  no  jecolleotieB  of  a  fact  except  frtt»«i>«ot^  is 
a to)fc^hia.*Videiioe  of  tiria  fact  oanioi  be.fepeiMi 
tniett  tho  book  ia  mfduoAd.  Umafdir. Cm^, 
78. 

4t  I^tfovev  agntDot  tbe  sberifi)4ef  tal^iog  tbe  floods 
of  tbe  pUuut*(r,  w  i^avit|»a<j^  by  om  W.,  aQdem- 
pleyed  by  the  uod«»vsbeoff  in,  m  %pf|lio*tion  1^  him 
under  tbe  lolerpleadecAot,  isadmiviible  «e.«v»dAnoe 
for  the  plaintiflT  to,  prove  that  W*  was  the  agent  of  the 
sheriff,  and  that  toe  sheriff  by  W.,  bad  seised  the 
goodfc.  •  Birii^m  V.  ffuUe,  910.      ' 

,  $.  Indictment  for  obs^ucting  ^  highway.  Plea, 
not  guilty.  At  tbe  t^al  it  w^  proved  that  a.  road  did 
e^t  in  the  locus  in  <iWf,  bolt  awjaa,  not  pcoved  to  be  a 
public  road.  Forl^  years  1b«fore,  a  deceaeed  occiipier 
of  tbe  land  over  whicn  the  road  passed,  planted  a  tree 
tiear  dke  ro]^,  atid'at  tbe  timeOf  pfonting  it  stated 
tbatbedid  ao  <'^0m«6-k  tbe  bed,  to  ^e«r^beve  the 
bOUi^iy  hf'  H  wah  ifv^en  IM  irae  t  btfy  :'*^HeM, 
t4iac  this  Stat emek  vffa!8  ne/t  adus&sible  i«  ^fideneets 
a  deelKhifion  accompany  hig  ati  act,  ore»  btvMgiiBen 
made  against  the  ittie)reM  of  the  speaker  wbo  was  net 
tebanr  IB  fee,  -  or  as  evidence  of  i^tatlo&k  Tkt  Qum 
v.B(ttf,624. 

6.  "Vybere  by  tbe  practice  of  an .  Ecclesiastical 
Court  the  act  of^  the  Court  in  granting  probate  is  ia* 
dorsed  on  tbe  will  itiBelf,  and  no  other  record  of  tbe 
act  is  kept,  the  originsl  will,  so  indorsed,  is  piimAiy 
evideuoo  to  alMwiimioii  ]K'eieealor«i  Hie d. Ed- 
w^d$mnd  oihert  v.  dunning  and  a»ka%  460;  Dm4> 
d.  BaiB9t  onA  tmotbtr  Y.  >Me«,  463. 

7.11ie  sanity  ot  a  testator  bcbg  the  question  in 
issue,  tetters  aadressed  to  him  by  persons  of  his  ac- 
^intance,  ton^  since  deadj  and  found  after  the  death 
of  the  testator  v^h  the  seab  broken  and  open  in  a  cup- 
board under  hia  bookcase  in  his  private  mom,  toge- 
ther with  other  letters,  some  indorsed  by  him,  and  to 
some  of  which  he  had  written  answers,  are  not  ad* 
missible  in  evidence ;  ner  T^ndnl,  C.  J.,  Pta^e,  B., 
Botanquet,  J.,  and  Cotttnen,  J. ;  dise^  Park,  J.,  and 
Oumeii,  B.  Wfight  v.  Dife  d.  Tathm,  (In  Error.) 
539.  ^  .  ^ 

8t  A  letter  lo  found  addressed  to  tbe  testator,  desir- 
ing ham  to  communicate  with  bis  attocoey,  who  had 
lived  at  some  diatance  from  the  testator^  npon  a  mat- 
ter of  business,  and  who  bad  been  long  dead,  and 
which  was  indorsed  by  the  attorney^  ia  admissibfe; 

?!r  Tindal,  C.J,,  Park,  J.,  and  Gumey,  B.;  di*». 
Affo;  B.,  Bo$anqnet,  J,,  and  QiHman,  Jl   Id, 


jitvmf^ 


7^ 


0.  WUr^  the  ^QlD4n»«i  f f  a  .parHf i  haMmtjng 
is  disputed,  tht  rar]^  °^  fiompa^  t^c|  doQi^meot  in 
question  with  other  documents  in  the  genuine  Jiapd- 
writine  of  the  party;  pt&Mt^  Ueyare  in  e^t^^ce 
for  othei'  purposed  %'  the  taii^,  ^But  nb'ddcUmeiit 
may  be  giveii  in  dviden<^  ibif'the's61e'^Utf)ot|^  df  such 
companf^od,  unles^'thl^  dis^jited'h4ttia#riiijig  is"ktt^ 
cfent. '  Doi  d.  ■  Petiif  V:  '!^iwt(ffi  itnd'Wm,  <IQ3.  •  *    i 

IO4  A' p«r^0A  vv«ft  oallei 4q.  pcpve  k^  aig^Mur^  isa 
%tte»ti|ig.witti«i»4o{»  wiiUiiUp^Dv  et^^r^l^m^Ufff^ 
be  M!miUe4  Ihftt  Miverf);sig)»AtiiTM4rrhicb.^f»iie!  sMrn^ 
to.himi  And:  pbioh  {ireM|<  PM  in,.flvid«9cp  lev  iahter 
|Mir|OM«  in  ih»ofta«i9i  BuerR.bifr.,  X^: disprove  .tjie 
signature  W .  the  wtlly ,  m  vispectoV .  at  t|»Q,  fif^rtk  ^f 
Enffland  was  called,  who  s.tated,  that  previous  to  the 
tiial  he  had  examined  and  becotne  faml|iar  >ffith  the 
admitted  sienatures^'but  did  n6t  Vn6w  them  to'bie 
Written  by  the  witness  till  be  had  beard  him  say  so  ait 
the  trial ;  he  was  then  asked  whether.  In  hlk  opinion, 
the  eignatoie  to  the  wUl  miM  aiige*uiiie'eiv«n  itni tiled 
eigiMttti«t-4*Ue]d,;by'L(sniiiJMfli«»^iG^'Jv'and'H^</^ 
luMif^  J./'tlMt  SQchi  e«i(kbce^  fors'Utokiibl*^  ilw 

Mudd  y.  Suektrmore,  405. 

1I«  The  lusigfAnetit  6f  >^  lesttAsrhA^en  ifttolient 
debtbTi  who  h*t  bee*  «6oh*rged  «ndev  68  Ceo;  9, 
tAQiX,  catmot  be  ^vedVireeiftifled  eopy'of  the 
AMignmeot,  es  under  7  G^4,  Iew5?;  a.  ^9.  '  Pto^d. 
J%r§tf»UMdan6l/kgr4.8eitef$iHOJ  • 

1^,  A  copy  certifi^  according  to  ipeik  4,'  q,,57, 
8.  76,  of  an  assignment  to  the  provisional  assignee, 
made  under  1  uiso.  4,  c.119;  »  adm^sible' b 'evi* 
dence;  without  proof  that  the ibs6Hent  hasbeen  ad- 
judged to  be  entitled  to  bis  dSacMrge*  '  Z>be  d.  Biffs 
r.  Hiirdy,6H:  .' 

. .  13.  On  an  indictment  for  perjuiy  ini  an,«ffi4»^it 
made  in  the  Insolv^t  Ceart,  in-order  .to  prove  U^t 
each  afBdavit  jvae  fe^uared  |>y  t)k»  practice  W.  that 
Cottfty  an  officer  of  tbe:CoHrt  MWode^  w'^lh  a  printed 
oo{iy  famished,  him  by  tine  Qlerk<  of  ibe  .Tules».  of  a 
paper  hung  up  in  a  room-  adjoinrng  the  C(>urt  Ity  i|s 
auihoritj,  ana  contaimug  its  rules  of  practice^  In- 
dependently of  the  printed  copy  produced » the  witnevs 
had  no  knowledge  of  the  practicCi  and  he  bad  never 
compared  itf  with  the  iiuttioriBEed  paper :— Held,  that 
the  practice  of  the  Coutt  had  not  been  proved.  The 
Kingv.  Koops,  148. 

14*  By  the^onston  of  Batetrie*  pwtks  aboiit  to  eater 
tnle  a  contract  ge  before  a  notary  pnUie^  wko»  after 
inscribing  in  a  book  the  contract  signed  by  iheita, 
givea  them  each  a  copy,  A  copy  may  also , be  ob- 
tained at  any  time  afterwards  by  eitoer  party  in  the 
absence  of  the  other*  These  copies,  in  all  countries 
subject  to  the  Butch  law^  except  at  Batavia,  where 
the  notary^  book  must  be  produced,  are  valid  evi- 
dence of  the  contract:— Held^  1st,  That  a  copy  duly 
authenticated  under  the  hand  apd  seal  of  the  notary, 
but  not  identified  as  one  of  those*  delivered  at  the 
time  of  making  the  contract,  nor  proved  to  have  been 
'  examined  with  the  entry  in  the  notary's  book,  was 
not  evidence  of  a  charter-perty.  2nd,  That  the 
defendant's  admission,  that  goods  had  been  duly 
conveyed,  such  admission  eontainiog  10  its  terms  a 
leference  to  a  chartef-partf,  did  not  entitle  the 
plaintiff  to  a  verdict  on  the  common  count,  even  for 
nominal  damages,  wiilboat  proof  of  the  eherter-party. 
Brawny,  Thmntm,  11. 

15»  On  an  issue  as  to  the  boundary  of  a  private 


^«Wf^  l|^».ltoted.^lM^kw,iK^^ 
cj4  wuhjMw4  oUhaiplet;-nrHi^d,,t]ia^,^vi4ea(ie 
mtatiaiifLsto  ttte  boundffy  of  tlie.bwUt.wM 


of  repulatia|fc;f  ^,_,  .,,,  ^_  _^^  ,..^..^,.,_^,,,,^ 
admissible  to  shew  the  boiindaiy  of  the  private  estate. 

mm^*;v;>^fiis,2^.  .  ■;;  ■•;;  :"  '^•'  ■■''  '"■ 

wafit  of  clqth^es,  had.  then^^iiippUed  tp  h^,  owj^  oiiaejp 
just  before  the  holidays;  he  then  took  them  home 
with  him  in  his  box,  and  brought  them  back  again  to 
edbM  aflor'  the  hi>lid^y^:^^eldimt  there  ^as  evi- 
d(!p(:e  of'^ati  ititptied  Cotitr^t-bf  fb^'l^heridiflldeiii 
td  be4eft  td'th^  jiiW: '  ■  Lihb,  dHd[aiA>i}Ur'  v,  Wi^rt^, 
236.    •"-  '  '■' '  -  '  •^'  '•  '•■     •'  •  '    '■••''     ' 

''17'.'  AsfecftupslV;  for' toot  "ItWfiifgibd  leaving'pre- 
nifee^of^ch  th4  dcfdjdant  Was' tetiant,  5i!^  good 
find  kufficient  repair,  etreord^iii|}  to'agx^meut.  Flee, 
payment  of  6L  into  Court,  and  that  the  plaintUf'b^ 
iiet»aiisiaioeA«ieat^dunfqpfe:-(ttHeKli  tfaAb  evidence 
lealKsdroissible  Qii.tte)piMiof  .tlteideftedmifeoshMr 
iMiel^  ttaa  ^jumditton  :ef  Ae  :premif^. when*,  lie 
entered  upon  tbeti^ «  Sir.FmiuUSmtdttit  9atii,if» 

.  1§4  libek  The  <deftnikntpropDBsd  to;  prbv*  in 
fciritiga^  of  damngm^  <hatlie>hsM  beenpmvoked  to 
writct  th^  \\m  cbmplaned>af  byjeth^  libehi  pirorb. 
ousljT  published  by  the  plaintiff  in  certain  WBW%fibfet% 
•od  in  a  mfigpini^  To  ef&cl  this« .  he.  Qffere4 1^  evi- 
dence a  p^ticate  of.  in  affidavit  ^rom  the  aj^p- 
o$ce»  t!hat  tb'e  plaintiff  was  ,a  proprietor  of  one  of 
the  newsnaj)era,  and  proved  that  he  was  also  editor 
of  tbeouders,  an4,  th4  He  bad  read  qvexw  MS.  an 
article  tending  to  provoke  the  defen<!laht,  which  after- 
wards appeared  in  one  of  them.  He  also  produced 
cbpil»<erfKe  nev*M>aper8f  «ibta{|i^  Ihsni  ihe  Stlsmp- 
effiei,  en^  ^f  whieb  correapended'wiilt  tSid  atSdatff, 
Und  pitjVed  that  fbe  otbe^  bed  l^eeft  eitfned  and  de* 
pott'M,'  ttnder  4be  dbeetlewDf  the  iM^ff,  bv  hia 
printer,  and  one  of  them  was  proved  by  the  plaimff*8 
piwUce  to  bene  beeei printed' by  )kim<-  The  nagnine 
.piodjuoaOi  wet  also.  fltated..b][' the  plaintifiTspuUbbtt 
tff  be^e  beee  piiblisM  by  mm,t  aecordi^g  to  his.  btf- 
liefi^  before  tb*ApfeamnM  of  tboodefiamnt's  libei. 
The  deleedaQt  gave  oe  evldeaee  to  ebemthat:be  Aad 
seen  any  of  the  libels  by  which  he  alleged  that  he  had 
beeil  provoked :— Held,  1st  That  the  deposit  of  the 
newspapers  at  the  Stamp-ofSce  did  not,  by  virtue  of  38 
Geo.  3,  c^  78,  under  those  circumstances,  afford  evi- 
dence of  a  publication.  2nd,  That  the  publication 
0^  a  newspaper  could  not  be  it^fe^red  from  the  cir- 
cumstance of  one  having  been  printed,  3rd.  'thit 
evec^  if  the  publication  had  been  proved,  the  evidence 
was  inadmissible  to  shew' pfovocation»  unless  some 
^further  evidence  was  given  from  which  the  jury  might 
infer  tliat  the  defendant' had  seen  the  libels  by  the 
plaintiff  previous  to  writing  the  libel  complained  of. 
Watt$v,Fnuit,4Sl. 

19.  In  an  action  on  a  banker's  cheque,  to  which  the 
defendant  pleaded  that  he  did  not  make  the  cheque 
mode  et  form&»  the  instrument,  which  waa  unstamped, 
was  proved  by  the  plaintiff  and '  read  without 
objection.  The  defendant  then  tendered  evidence 
that  the  cheque  waa  post  dated,  and  therefore  inad- 
missible in  evidence  for  want  of  a  atavapx^Held, 
that  as  the  cheque  was  unobjectionable  on  the  face  of 
it,  that  the  defendant  was  not  precluded  after  it  had 
been  read,  from  ol^ecting  to  it  as  inadmissible  in 
evidence.    Field  v.  fVoods,  482. 

20.  Lands  were  devised  to  trustees  to  sell  abso- 
lutely! and  invest  the  proceeds  in  other  lands  to  be 
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IwM  hf  tktiia  in  fruit,  to  permit  W.  B.  D.  to  tt«e!V6 
the  rtots  and  profits  duHog^  hii  Mfe,  femtioder  ot«r. 
The  tiustoesdid  not  sell  but  permitted  W.  B.  D.  to 
itcMve  the  reato  aad  profits  during  his  life.  In 
eiectmeot  brought  to  recover  these  lands  on  the 
oieath  of  W.  B.  D.  by  the  heirs  of  the  surviving  trus* 
tees,  after  proof  by  them  that  W.  B.  D.  was  in  re- 
ceipt of  the  rents  and  profits:— Held,  that  they 
might  also  give  in  evidence  an  annuity  deed  executed 
by  W.  B.  D.,  whereit)  was  recited  the  will,  and  that 
the  trustees  had  not  sold  the  lands,  and  that  W.B.D. 
was  in  the  receipt  of  the  rents  and  profits  by  per- 
mission of  the  trustees,  on  the  ground  that  it  con- 
tained a  declaration  in  derogation  of  his  apparent 
Tight  to  the  fee.  Doe  d.  Sheriff  and  othert  v.  CouUhred 
and  another,  477. 

21.  Trover.  Plea,  that  A.  was  jointly  interested 
with  the  plaintiff^  and  that  defendant  committed  the 
coATersion  alleg^  by  leave  and  licence  of  A.  Iie> 
idication,  that  A.  was  not  a  joint  owner  with  the 
plaintiff.  At  the  trial  it  was  proved  on  the  part  of 
the  plaintiff,  that  the  property  was  by  the  defendant 
sold  to  the  plaintiff  whik  lying  in  a  warehouse  by  a 
sale  note,  that  it  was  transferred  under  the  d^ection 
of  the  defendant  by  the  warehouseman  to  the  acooaot 
of  the  plaintiff,  and  that  paymeoU  were  made  by  the 
plaintiff  to  the  defendant : — Held,  notwithstandli^ 
the  issue  raised  on  the  pleadings,  that  the  conduct  of 
the  defendant  estopped  him  from  supporting  it  by 
proof  that  A.  was  jointly  interested  in  the  property, 
and  that  the  alleged  conversion  was  made  by  his  au- 
thority.   Kieran  v.  Saundert,  2$7. 

22.  A  commission  directed  to  the  judgesof  a  foreip 
court,  requiring  them  to  take  the  examinations  of 
certain  witnesses,  to  reduce  them  into  writing,  and 
to  send  the  same  to  this  Court,  is  not  properly  et- 
tented  by  a  return  of  an  examined  copy  of  such  ex- 
tminations.  although  certified  by  an  officer  of  the 
ft>rei^  Court  to  be  a  correct  dopy,  and  such  copy  is 
tbernbn  inadmissible  in  evidence.  Clay  v.  Stephenton, 
ff37. 

£X£CUTION.--See  Attobney,  33.    DAHikoas. 

BXECUTORS  AND  ADMINISTRATORS. 
See  also  Evwsnoi,  6. 

1.  Where  tbe  plaintiff  had  recovered  damages 
•gftinst  the  defendant  as  administratrix,  for  tiespaaaes 
committed  by  the  intestate  in  digging  coal  sis  months 
before  hia  deaths  under  the  8  &  4  Will.  4,  c.  42, 
s.  2  :—Held,  1st,  that  an  action  for  money  had  and 
received  would  also  lie  for  the  amount  of  coals  taken 
and  sold  by  the  intestate  more  than  six  months  be- 
fore his  death ;  and  2nd,  that  from  the  quantity  of 
coaJ  so  taken,  the  jury  might  infer  tlie  amount  of 
money  so  had  and  received.  Powell  and  othere  v. 
Reef,  680. 

2.  Debt  on  a  judgment  against  R.  and  M.  as  exe- 
cutors of  C,  Flea,  plene  s^ministravit  praeter,  &o. 
BepUcatioo*  traversing  the  plene  administravit  At 
the  trial  it  appeared  that  C.  being  indebted  to  R.  de- 
posited with  him,  as  security  for  wt  money  advanced, 
&  life  insurance  policy,  and  communicated  to  the 
insurance  company  that  he  had  tranjiferied  his  in- 
terest in  the  policy  to  H.,  of  which  they  made  a 
minute  in  their  books.  C.  afterwards  appointed  R. 
and  M.  his  executors,  and  died  without  making  a 
formal  assignment  of  the  policy.     The  insurance 


cottpatsy  having  itAised  to  pay  die  proceeds  of  t!ie 
policy  without  a  receipt  firom  the  executors  of  C, 
they  signed  one  as  executors.  R.  at  the  same  time 
delivered  a  protest,  stating  that  he  had  done  so  only 
to  obtain  the  money,  and  that  he  did  not  thereby 
compromise  his  own  claim  :~Held,  that  R.  had  a 
fien  upon,  and  was  entitled  to  appiopriate  the  pro- 
ceeds to  the  payment  of  his  claim.  Glaholine  v. 
ftewfi«w#  «ii^  anoUitr,  280. 

FAIR.«^See  Custom,  1. 

FEES.--See  Clkbi  of  Assizr. 

FRAUDS,  STATUTE  OF. 
See  also  Plsadiko,  14. 
Where  an  agreement  was  entered  into  betvreen  a 
defendant  in  a  Chancery  sait  and  ibe  plaintiff's  so* 
licitor,  with  the  consent  of  the  plaintiff,  that  in  con- 
sideration of  the  suit  being  disconiinned,  the  defend- 
ant  aliould  pay  to  the  solicitor  the  plaintiff 'fibill  of 
cosU :— Held,  as  the  plaintiff  had  not  been  leleaaadi 
thttt  this  was  an  agreement  by  daleadant  tafiay.tbe 
debt  of  another,  within  seot,  4  of  tlie  Statute  of 
Frauds,  and  ought  to  have  been  reduced  to  wjiting. 
Tomlinson  v.  Gell,  229. 

GAINflNa* 

1.  The  statute  6  &  6  Will.  4,  c.  4U  repealing  ao 
much  of  9  Anne,  c.  I4»  and  other  statutes,  as  made 
securities  given  for  illegal  consideration  aliogstAer 
void,  is  prospective.    Hitehccek  v.  Way,  491. 

2.  Where  therefore  an  action  brought  by  a  bonit 
fide  holder  of  a  bill  of  exchange,  aoeepted  foir  a 
gambling  debt,  was  At  issue  before  the  passing  of  tke 
former  act,  but  waa  tried  afterwards,  it  was  held  that 
the  plaintiff  could  not  recover.    Id, 

GAOL. 

The  mayor  and  aldermen  of  London  are  not  autho- 
rized by  4  Geo*  4,  c.  64  (the  Gael  Act)*  to  make 
such  a  classification  of  prisoners  as  to  exdude  bom 
Newgato  peraons  oomoutted  thereto  by  the  Jdiddteaei 
magistcatas  for  misdemeanours.  The  Kmg  v.  Cipe»  1 64* 

GILBERT'S  AC  r.--See  Pooa,  29/30. 

HABEAS  CORPUS. 

See  also  PaAcnce,  36, 37. 

The  Court  refused  a  habeas  corpus  to  bring  up  the 
body  of  a  person  in  srisoD  under  eentonce  for  a  lelaiy, 
for  the  purpoee  of  having  him  tried  for  a  pnanoda 
Celoay.    InreHardwUk^  197. 

HIGHWAY. 

See  also  Evidence,  5.     Nuisance,  2. 

I.  Township  of  S.  was  indicted  for  noa>fepairof  a 
road  lying  within  it.  Flea,  not  guilty,  S.  was 
proved  to  be  liable  generally  to  the  repair  of  such 
roads.  For  the  defence  an  agreement  was  put  in, 
dated  1591,  between  the  owners  of  the  township  of  S, 
and  the  owners  of  the  neighbouring  township  of  N.,  for 
the  making  of  a  road  and  the  repair  of  the  part  in 
question  by  N.,  and  also  for  the  appointment  of  a 
lawyer  to  prepare  proper  instruments  to  secure  per- 
formance. It  was  also  proved,  that  in  1631 ,  a  bin  in 
Chancery  had  been  iiM  by  the  owaen  of  N.  fbr  per- 
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formanee,  and  a  eommlsstoft  for  esaminatioii  of  wit- 
iMues  had  issued;  and  that  firom  1631  the  road  had 
been  repured  by  the  owners  of  N. :— Held,  that  it 
was  not,  under  these  circumstances,  necessary  for 
the  judge  to  direct  the  jury  to  presume  that  such  in- 
struments had  been  sabseouently  executed,  so  as  to 
throw  upon  the  owners  of  N,  a  liability  to  repair. 
The  King  v.  Thi  Tnhabitanti  of  Scareihrick,  246. 

3.  This  Court  will  not  dischargfe  an  indictment  for 
non*repair  of  a  highway  until  after  it  has  been  seen 
that  the  repairs  stand  good  through  a  winter.  The 
King  y.  The  InhabitanU  of  Witney,  381 . 

HUSBAND  AND  WIFE.— See  Pliadino,  2. 

INCORPOREAL  HEREDITAMENT. 
See  PooB,  14. 

INFANT^See  Eyi^wat,  16. 

INHAB1TANTS\ 

1.  The  word  '<  inhabiunts "  has  no  fiieddeiimte 
meaning  in  law,  bot  varies  according  to  the  suMect 
to  whioh  it  is  applied,  or  the  insimment  in  which  it 
nay  be  used.    The  King  v.  Mathiter,  173. 

3.  A  charter  of  Edw.  6,  granted  to  certain  goref- 
noTs  and  their  successors  the  right  of  nominating  and 
appointing  a  chaplain,  undeum  atsentu  majitritpartit 
inhMtancium  .—Held,  that  it  was  not  necessary  that 
the  inhabitants  should  take  any  part  in  the  nomina- 
tion itself,  but  that  they  might  be  called  upon ,  after 
it  had  been  completed  by  the  governors,  to  express 
their  assent  or  dissent  to  it,  as  a  separate  act.  The 
King  V.  The  Govemore  ef  Sandfard  iihapel,  177. 

3.  The  word  "  inhabitants"  having  no  fixed  mean* 
ing  in  law,  nia;|r,  by  the  usMpe  at  elections  undn  a 
charter,  be  restricted  to  the  signification  of  **  resident 
nte  payers."    id. 

INSOLVENT. 

See  aUo  Ejictmxht,  34.    EyinsNoai  U»  U,  13. 

A  creditor  of  an  insolvent  clergyman  cannot  have 
a  mle  calling  on  a  bishop  to  render  an  account  of 
monies  raceived  under  a  seqnestration  obtained  under 
the  Insolvent  Act.    Exparte  Meffatt  Md  Oewe,  869. 

INSPECTION  OF  DOCUMENTS. 
SeeSxssioNS,  21. 

INSURANCE. 
See  also  Pliadxno,  19. 

1.  A  condition  in  a  fire  policy,  that  the  poliey 
should  be  forfeited  if  the  buildings  were  not  accu- 
rately described,  and  the  trades  can  led  on  therein 
specified,  so  that  th^  might  be  classed  at  appropriate 
rates  of  premium,  is  not  broken  on  account  of  a 
change  or  the  business  carried  on  taking  place  at  n 
period  subsequent  to  the  policy  being  effected.  Shaw 
y.  Robherds  and  others,  94. 

2.  A  condition  that  if  any  alteration  is  made  in 
any  building  insured,  or  if  the  risk  of  fire  to  which  it 
is  exposed  is  increased,  it  must  be  notified  and  allowed, 
is  not  broken  by  a  kiln  for  drying  corn  having  been 
lent,  on  the  single  occasion  when  a  firo  occurred,  for 
drying  bark,  which  was  a  more  hazardous  use,  and  for 
which  the  owner  receired  no  remuneration.    Id, 

3.  Those  two  conditiona  together  do  not  amount  to 
a  warranty,  thatakilndcacriMl in flw poliey aaakiln 


for  drying  com  should  not  bo  nied,  eieept  lor  the 
purpose  of  drying  «om<  Sh&w  v.  Hebberdt  and  eihtr$, 
94. 

4.  The  negligence  of  the  Insnver  himself  in  drying 
the  bark  in  the  absence  of  all  f^ud,  is  not  a  defence 
to  an  action  on  the  policy.    Id, 

5.  A  policy  of  insurance  against  fire  of  certain 
cotlon  mills  worked  by  steam,  contained  a  warranty 
that  the  mills  should  work  by  day  only : — Held,  that 
the  warranty  meant  that  the  ordinary  manufacture 
should  be  carried  on  b^  day  onlv,  and  therefore  thsit 
the  working  of  the  engine  alone  by  night*  for  the  pur- 
pose  of  communicating  power  to  some  machinery  in  a 
neighbouring  building,  was  no  breach  of  the  warranty. 
Mayall  and  others  v.  Mitford  and  othtrs,  310. 

6.  Plea,  to  a  declaration  on  the  policy,  that  the 
steam-engine  and  certain  shafts,  being  narts  of  the 
mill,  had  worked  by  night  and  not  by  aay  only,  is 
bad  in  arrest  of  iodgment,  as  there  might  be  a  work- 
ing of  parts  of  tne  mills,  and  yet  no  working  of  the 
mills  within  the  meaning  of  the  warranty,    id. 

INTERPLEADER. 

1.  To  entitle  a  defendant  to  a  rule  under  the  in- 
terpleader Act,  it  is  not  sufficient  that  it  should 
merely  be  sworn  that  a  third  person  is  expected  also 
to  sue  the  defendant  for  the  same  cause  of  action. 
Sharpey,  Redman,  375. 

2.  An  auctioneer,  who  was  sued  by  a  vendor  for  a 
depout  paid  him  by  a  vendee,  there  being  a  dispute 
as  to  the  property  sold,  is  not  entitled  to  relief,  the 
vendee  having  stated  he  should  enforce  the  contract 
of  sale.    Id, 

3.  Goods  were  seized  in  execution  on  the  I5th  of 
August,  and  a  notice  of  claim  was  given  the  next  day. 
A  second  notice  of  claim  was  given  on  the  30th  of 
October,  on  the  part  of  another  person  :^ — Held,  that 
an  application  to  the  Court  by  tne  sheriff,  under  the 
Interpleader  Act,  was  not  too  lale  on  the  9th  of  No- 
vember, as  the  second  notice  of  claim  was  of  so 
peculiar  a  nature  that  theaheriff  was  entitled  to  some 
time  to  inquiie  into  the  circumstances.  Toulmin  v. 
Edwardst  579. 

4.  Semble,  that  if  the  second  notice  of  claim  had 
not  been  given,  the  aopIlcAtion  ought  to  have  been 
made  within  the  four  mst  days  of  this  term.    Jd. 

6.  On  an  application  by  a  defendant  under  the  In- 
terpleader Act,  where  the  claimant  did  not  appear, 
the  Court  refused  to  allow  the  coats  of  the  rale  to  be 
paid  out  of  the  fund  in  dispute.  Lambert  and  another 
V4  Ceeper  amd  ether  e,  204. 

6.  An  interpleader  mle  was  granted  in  Hilary 
Term,  but  not  decided  until  Easter  Term,  when  the 
execution  creditor  consented  to  abandon  his  execu- 
tion ;  the  Court  refused  to  comnel  him  to  pay  the 
costs  of  the  role,  because  he  haa  not  abandoned  the 
execution  sooner.     Edmonds  v.  Fletcher,  188. 

7.  where  goods  taken  in  execution  were  claimed 
by  a  third  party,  and  the  claimant  and  sheriff  after- 
wards appearca  under  an  interpleader  rule,  but  the 
execution  creditor  did  not,  the  Court  ordered  that  the 
sheriff  should  withdraw  from  possession,  and  be  dis- 
charged from  all  liability,  but  refused  to  bar  the 
claim  of  the  execution  creditor.  Voble  v.  Cummins, 
682. 

IRREGULARITY.-See  Piuctici,  VU. 
JUDGMENT.---See  Criminal  MAtTiRS,2. 


7W 


PIGJEST, 


[f  a  pUkiliff  gtvei  notice  lor  trial  at  a  tttttogs 
D,  ana  do«a  &ot  anter  the  ^ase  for  trial,  the  de« 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT, 

!•  Jndgnmtai^  in  eaao  of  ai  mmhU  cavnot  be 
moved  for  in  the  same  term  that  default  has,  been 
made,  although  iasue  was  joined  two  terras  previoualj^. 
Grippfr  y.  Lord  Templemare^  ^*J, 

2.  If  taaue  is.  joined  i& a  oonnfry  eanse  in  Trinity 
lem,  (btdufoodantoaMpt  have  judgment  «i  in  c«Me 
of  a  AOttivit  in  Hilaiy  tana.    Babim  r»  £Mt,  74. 

3.  Isaue  was  joined  in  a  country  canse  in  Michael- 
maa  term,  and  no  notion  <»f  (ml  waa  given  Uxt  the 
next  asaiiea:^-UeId»  that  a  role  for  judgneiH  aa  in 
case  of  nonsuit,  moved  for  in  Trinity  term,  was  oot 
too  early.    Htvett  v.  HuWhtnion,  370. 

4.  Issue  was  joined  in  February,  and  the  next  day 
the  plaintifT  obtained  an  order  for  a  writ  of  trial;  no 
notice  of  trial  Was  given,  and  several  days  on  which 
the  sheriff  held  his  Court  passed  by :— Held,  that  a 
rule  for  judgment  as  b  case  of  a  nonsuit  could  no^  be 
moved  lor  In  £aster  term,    Staeey  v.  Jeffryt,  184. 

6.  Issue  waa  joined  in  a  London  «a«ia  in  August, 
the  pbuntiff  obtained  an  order  for  a  writ  of  trial  in 
Oct«>Mr,  but  no  notice  of  trial  waa  given  s*— Ueld» 
that  the  defendant  could  not  move  for  judgment  aa 
in  oaae  of  a  nonsuit  in  HiUiy  term.  Fi»x  v»  M'CiW* 
lock,  183. 

0.  If  a 

inteiBi 

fondant  may  move  for  judgment  as  in  ease  of  a  non< 
Buit  on  the  day  of  the  sittings,  before  the  Court  sits 
at  Nisi  Prins.    Cope  v.  Lni,  574. 

7.  After  obtaining  a  ^ule  nisi  for  the  plaintiff  to 
find  security  for  costs,  the  defendant  cannot  thC;  ^me 
day  have  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit.   ilnX^r  V.  Robin$on,  394. 

JUSTICE  OF  THE  PEACE. 
Sm  also  MAit£n  and  SanvAHTy  1.    Poor,  22. 

1.  A  magiatrate  ia  entitled  to  a  notice  of  action 
under  24  Geo.  2,  c.  44,  if  he  baa  acted  bonA  fide, 
believing  himself  to  be  In  the  eseevtton  of  his  duty, 
although  he  had  no  reasonable  ground  for  what  he 
did.    W4dg^v.BcrkMUy,2lX. 

2.  The  question  of  bona  fides  k  for  the  jory  to  de- 
termine,  and  tf  the  pfanntrff  has  not  desired  to  have 
it  left  to  them,  bona  fidei  will  be  preanmed.    Id. 

LANDLORD  AND  TENANT. 
See  also  Covib«aht,  2.  EjacTMaVT,  25. 
EvxnaMGE,  17. 
1,  A.  gcanttd  two  aeveial  rent^arges  to  the 
lessors  of  the  plaintifl^  with  powen  of  (Satreas  and 
entry  in  default  of  payaoent,  and  thtn  made  a  lease 
for  years  to  the  defexuiant.  The  grantee  of  the  second 
rent-charee,  which  was  in  arrear,  recovered  in  eject- 
ment agamst  the  defendant,  who  thereupon  attorned 
tenant  to  him.  Afterwards,  the  grantee  of  the  first 
rent-charge  also  maUng  a  claim  for  arrears,  A.  and 
the  two  grantees  referred  the  matter  to  an  arbitrator, 
who  made  his  award  that  the  arrears  due  to  the  first 
grantee  should  be  first  satisfied,  lliis  award  having 
been  served  upon  the  defendant,  he  declared  in 
writing, "  that  he  had  attorned  to  and  become  the 
tenanr'  of  the  first  'grantee,  to  ^om  also  he  paid 
rent  .—Held,  that  a  tenancy  ftom  year  to  year  waa 
created  between  them,  and  that  the  right  of  the  de» 
fendant  under  his  lease  was  suapended  until  the  pay* 
ment  of  such  arrears.  Doe  d.  Chavmer  and  othen  v. 
Boulter,  333 


2.  Aninstrumentebntaining  the  tenna of  a  tenancy 
of  certain  premises,  stipulated  that  the  lease  thereby 
acreed  to  he  granted  shonld  be  mnted  immediately 
affer  the  alleged  lessor  should  ontain  his  lease  of  the 
same  preniises  under  an  agreement  previously  entered 
iotd  for  that  purpose  : — Held,  it  appeared  therefrom, 
Xhtx  the  alleged  lefior  bad  no  power  to  demise,  and 
that  the  inainiment  therefore  was  only  an  agreement 
for  a  lease.    Haxptard  v.  HaswelX,  1&. 

3.  The  fblloiwiog '  instrument  is  an  agreement  and 
not  a  lease  :^*'  An  agreement  made  on,  &c.  between 
H.  &<e.  and  E.  dtc. :  H.  agrees  to  make  and  execute 
to  E.  a  good  and  valid  lease  of  all  that  messuage, 
&e.,  to  Md  to  E.  for  seven^ars,  from,  &c.,  to,  &c., 
at  the  rent  of  1061.  payeble  haffye^riy,  tKe  first  pay- 
ment  to  be  matde  tittfbx.  '^  And  it.ia  hereby  agreed 
that  the  %k\S.  thaae  shall  contain  a  covenant  on  the 
part  of  £.  to  pay  the  said  rent  -,  also  to  repair  (da- 
mages by>€ro  excepted) ;  also  a  proviso  ibr  re-entry 
on  non-payment  of  the  rent  twenty-one  daya  after  the 
same  shall  become  due,  or  on  non-performance  of  any 
of  the  covenants  on  the  lessee's  part  to  be  performed* 
And  E.  agrees  to  accept  of  such  lease  and  to  execute 
a  counterpart  thereof.  And  E.  further  agrees  (when 
and  60  aoon  aa  the  measuagea  on  either  aide  of  the 
said  messuage  ahall  beeooie  tenanted)  to  pay  H.  the 
additional,  .rent  of  15i.  during  the  remainder  thence- 
forth to  oome  of  the  said  term.  And  H«  agreea,  oa 
or  before  June  next,  to  erect  eight  light  panels  in 
front  of  the  drawing-room  windows,  to  paper  hall  and 
stahrcase,  &c.  &c.  And  it  is  hereby  agreed,  that  by 
the  said  lease  hereby  to  be  granted,  the  rent  reserved 
shall  be  ISOi. ;  and  that  by  a  separate  ^^let^  to  bear 
date  the  day  next  after  the  said  indenture  of  lease, 
H.  ahall  releaae  to  £.,  eatef  the  annnal  vent  ef  120/., 
the  ansnai  sum  of  Idi.  The  aaid  £.  to  prepare  lease 
at  hia  own  cost,  to  be  approved  of  by  the  Icasor's  aoli* 
citof .  N.  B.  It  ia  agreed  that  H.  may  have  the  op* 
portttuihr  of  making  the  lease  fbartoen  years."  Rcno^ 
ton  V.  Eicke,  675. 

4.  Af^  execution  of  an  agreement  for  a  lease  of 
certain  picmiaeB  the  lesaor  mortgaged  them :— Held, 
that  the  mortgagee  having  given  notice  to  the  tenant 
under  the  agreement  to  pay  the  rant  to  him,  might 
maintain  mn  action  of  use  and  occnpation  against 
such  tenant,  in  vespeot  of  his  Occupation  after  the 
mortgage  and  notice.    Id, 

5.  An  outgoing  tenant,  after  the  deleiminatbn  of 
his  demise,  quitted  the  premises,  leaving  thereon, 
without  asking  permission^  a  cow  and  some  pi^ 
There  were  no  facts  to  shew  what  was  his  object  m 
so  leaving  them :— Held,  that  this  did  not  constitute 
such  a  possession  of  the  premises  as  to  enable  the 
landlonl  to  distrain  under  8  Anne,  c.  14,  ss.  6  &  7. 
TayUrton  v.  J*etert  and  another,  644. 

6.  Qu^rt,  whether,  after  issue  joined  in  an  action 
for  seiring  the  plainiifT's  caUle,  the  landlord  of  the 
plaintiff  can  satisfy  the  distiess  under  which  the  oattle 
were  seized..    Id, 

LEASE. — See  LANDtORO  amp  Tenant,  2, 3« 

LIBEL. 
See  also  EviDXNcx*  18. 
In  an  action  of  libel,  where  tho  nieanin|r  of  the 
proved  is  not  beyond  all  Question,  the 


publication  , -       ., 

junr  may  put  their  own  coostractien,  and  find  for  the 
defendant,  although  the  judge  give  them  his  decided 
opinion  that  the  publication  is  libellous.  Empfon  v. 
Fairford,  10. 


DIGEST. 
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LIEN.— See  ExtcuroR,  2. 

LIMITATIONS,  STATUTES  OP. 
See  also  Aukndxent,  2.    Attobkey,  23. 

1.  An  ezpressioa  in  writing,  thai  if  a  4ebL  was  not 
paid  it  was  very  fit  it  should  be«  wn^  other  slight 
expressions,  hani^  been  Jeft  to  a  Jury  to  say  wne^ 
ther  thei^e  was  an  acknowledgment  ofth^debt,  so  as  to 
take  the  case  out  of  the  statute  of  Jinutatieos,  and 
the  jury  having  fooi^  that  there  was,  the  C<>«rt  granted 
a  new  trial.    P^ifnder  v,  Biuek,  191. 

2.  Where  a  tenant  at. will,  having  k^t  ppsffssion 
of  land  without  aeknowWgment  for  upwards  of 
twenty  yean«  died  before  the  fsssing  of  the  3  &  4 
Will.  4,  C.27  (the  I^imiUlion  Act)  :— Held,  that  sec- 
tion 7  did  not  give  his  heir  at  law ,  title  to  naiiUain 
ejectment  against  a  third  person,  wUhin  the  five  years 
alter  the  passing  of  the  act,  billowed  to  the  real  owner 
by  s,  IS.    Doe  d.  Thompson  v*  thompson,  236. 

MALICIOUS  ARREST.-SctPLBAiiiNo,  4. 

MANDAMUS.  '*' 

See  also  Clsrk  of  Assxza.  Cobposatzon,  1 ,  4*  5«  7. 
PooB,24,2d,  30.  Quo  W^aRAMTO,  2.  Savikgb' 
Bank.    Sjsssions,  14, 17. 

1.  Simbio,  that  theie  must  be  eight  days  between 
the  teste  and  return  of  a  writ  of  mandaoras.  TIte 
King  V.  Th8  Gfrnmer  Mid  Dir$etortvfthe  Pmr  of  the 
Parishit  of  St,  Andmv,  Hoiboim,  and  St,  George  the 
Martyr,  395. 

2.  Mandamus  to  the  commissioners  of  woods  and 
forests  to  compel  them  to  pay  poor  rates  for  crown 
lands  in  their  occupation,  refusea.  The  King  v.  The 
Commissioners  of  Woods  and  Forests,  364. 

3.  One  of  a  board  of  paving  eommissionera  having 
entered  into  a  ^M>ntract  to  do  some  woiIl  for  the  board, 
the  Court  refused  a  mandamus  <Ureetbg  them,  to  ad* 
vertise  for  fresh  tenders  to  do  the  work.  The  King  v. 
The  Paving  CemmiuiMers  of  Sit  Margaret  and  Su 
John,  48. 

4.  A  mandamus  had  issued  to  a  companT  under  a 
local  act,  directing ihem  to  auroiafln^a  jury  befoie  the 
Court  of  Quarter  Sesuons  ler  the  Assessment  of  da* 
mages  to  a  party  giievedji  The  verdict  and  the  judg* 
ment  thereon  wece^  aocording  to  the  act,  to  be  mgu- 
tered  and  deemed  reeoeds  of  the  sessions  to  all  intents 
and  purposes,  but  no  specific  mode  wtts<ffives  for  re» 
covering  such  damages.  The  damages  having  been 
assessed,  and  the  company  refusing  to  pay  them,  the 
Court  issued  a  second  mandamus  to  compel  payment, 
on  the  ground  that  it  was  not  clear  whetner  an  action 
of  debt  would  lie  on  such  a  judgment  of  quarter  ses- 
sions, and  that  a  mandamus  was  the  ooty  clear  and 
effectual  remedy.  The  King  v.  The  NoUingha^m  Old 
WatertDorkt  Company,  166. 

5.  Mandamus  lies  to  the  treasurer  of  a  county  to 
compel  him  to  deposit  with  the  clerk  of  the  peace, 
pursuant  to  12  Geo.  2,  c.  29,  books  containing  a  state- 
ment of  the  accounts  and  balances  between  himself 
and  the  county,  although  the  materials  for  those  ac- 
counts, tradesmen's  bills,  &c.,  and  his  vouchers, 
have  already  been  deposited,  and  althougli  such  books 
contain  his  acquittances  by  the  magistrates,  and  are 
his  only  means  of  provin|;  his  discharge ;  and  al- 
though he  has  already  delivered  in  the  books  to  the 
justices,  and  they  have  retsred  them  to  him ;  and  al-* 
though  they  may  contain  other  matters  relating  to 
other  persons,    the  King  v.  Payn,  1 42* 

Vol.  in. 


6.  A  rule  for  a  mandamus  will  be  made  absolute 
if  enough  remains  unanswered  to  warrant  it,  even  al- 
though them  has.  been  wilful  n^isrepreseotation  and 
suppression  of  facts  in  the  affidavit  on  which  the  rule 
Uisi  has  teen  obtaaaed.    Tht  King  r,  Pay^i  142.    ' 

7.  Mandamus  to  cUurchi^ardehs  and  overseers  to 
make  a  poor  rale,'recited  that  no  rateh.id  been  made 
for  the  necessary  reliefof  the  poor,  pursuing  the  fonn 
given  by  the  Cmwn  Office  ^^Heid,  that  the  writ  wee 
good,  and  that  it  safficiettly  appeared  that  a  rane  hSNl 
become  necessary.  3^  King  t;  The  Odereeirt  of  Ed- 
laston,lSSi, 

8.  Mondanms  agakist  ehoi«hwaidexift  and  over- 
seen mzy  be  sued  out  by  one  of  ihetr  tftvn  bedf.  Id* 

9.  1  Will.  4,  c.  21  i  does  not  affect  the  law  ^on-., 
ceming  the  parties  by  whom  a  mandamus  may  be  pro- 
secfuled.    id. 

It).  The  raavor  of  Oxford  declared  T„  one  of  the 
council^  disqualified^  on  the  ground  that  his  naoie  was 
not  on  the  burgess  lists  of  the  ye^.;  and  another 
person  having  been  elected  in  his  room^j  refused  to 
allow  T.  to  take  any  part  in  the  proceedings  of  the 
oouaeil.  A  rule  f&r  a  mandamue  to  the  corporation  to 
lestom  T.  was  dischafged  with  costs^  on  the  grounds, 
1st.  That  the  election  of  the  nev^  councillor  not  being 
raefely  oolovt able,  quo  warranto  was  the  ^proper  te* 
medy,  and  not  mandamus,  to  vesto^te  tbeapphcavt  to  an 
office  filled  by  another ;  2nd.  That  the  corporation 
not  having  taken  part  ia  the  removal  of  the  applicants 
the  rule  was  misditected.  The  King  v.  The  Mayor, 
aSfc.  of  Oiferd,  125. 

M^VRKCT.   ' 

1^  Where  the  owner  of  a  market  toll  free«  on  re- 
niioving  it  to  another  site  within  his  manor,  haa  de- 
mised the  new  market-place  subject  to  the  market^ 
but  with  power  to  the  lessees  to  impose  rents  or  other 
sums  on  persons  selling  there ;  it  was  held  that  the 
new  market-place  did  not  f^fford  t^  the.  j^blic  the 
same  accommodation  which  they  had  previously  en- 
joyed, and  that  therefore  a  person  who  had,  after  the 
removal,  erected:  a  slaU  fer  tbo  sale  of  goedain  the 
old  market^plsfie,  wHioh  waa  iti  a  public  stieet*  was 
not  guilty  or  a  nuisance*    The  King  v.  Siarhey,  602. 

2.  A  person  indicted  for  a  nuisauce  in  erecting 
a  stall  in  the  old  market-place,  after  a  wrragful  re- 
movftl  of  the  market,  tmy  set  up  the  wsongfulness  of 
,the  removal  as  a  defence,  and  need  not  proeeed  hy 
scire  faeias  to  repeal  the  grant  of.  (he  (aarket«    Id. 

MASTER  ANB  SERVANT. 

See  also  Eankhupt,  2« 

1.  Under  6  Geo.  3,  c.25,  justices  of  the  peace 
have  no  juriadictioa  to  interfere  on  ooeaaioa  of  dis- 
putes between  masters  and  domestic  lervaBts  relative 
to  their  contraAs.  of  hiring.    Kitchen  v.  jShair,  276« 

2.  Where  a  servant,  who  had  been^  engaged  at  a 
salary  for  a  term  certain,  was  wronefolly  dismissed, 
and  after  tender  of  his  services  for  the  residue  of  the 
term,  and  the  non-acceptance  of  them  by  his  master, 
immediately  brought  indebitatus  assumpsit  to  recbver 
the  salary  for  such  residue :— Held,  that  even  if  inde- 
bitatus assumpsit  would  lie,  the  action  couM  not  be 
commenced  till  the  end  of  the  term.  Smith  v.  Hoy^ 
ward,  635. 

3.  Assumpsit  for  salarv.  The  declaration  staled 
a  contract,  by  which  the  uefendant  retained  the  plain- 
tifif  as  teacher  in  his  school  for  a  year*    Breach,  that 
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ih«  dcfeodant  did  net  allow  th«  plaintiff  to  contiane, 
&c.  rlea,  that  the  plamUJir  promised  the  defendant 
not  to  absent  himielf  from  the  school ;  that  he  did 
absent  himself  for  an  anreaaonable  tkne,  to  wit,  two 
days,  wherefbfe  the  plaintilF  diaoharged  him*  Re- 
plication,  that  after  the  abseooe  the  plaintiff  retomed, 
and  continued  nntil  hia  discharge.  After  a  verdict 
for  the  defendant,  the  Court  held  that  the  plea 
amounted  to  a  oo&fession  and  an  iosufficieot  avoid* 
ance,  and  allowed  judgment  to  be  eoiercd  for  the 
plaintiff  noo  obstante  veredicto.  FilUeul  v.  Arm' 
strong,  616. 

MEMOilANDA,  339. 

MIMES.— See  Ornct. 

MONEY  HAD  AJKTD  RECEIVED^  ACTION 
FOR.— See  ExEcuToa,  1. 

MORTGAGE. 
See  LAKDtoaD  and  Tckawt,  4.    PLaAnnto,  18. 

MUNICIPAL  OORPORATION. 
See  CoBVoaanmr* 

NEWGATE.--See  Gaol. 

K£W8PAP£RS.-^See  Eviobncs,  18, 

NEW  TRUL. 
See  also  Costs,  4.     PaAcrics,  17* 

U  Miadifection  npon  one  point  is  a  good  nouod 
for  a  new  trial,  althoogh  the  jury  nuif  have  rightfullv 
fomid  their  verdict  upon  another  point  aa  to  whicn 
there  was  no  mitdiiectton.  Doe  a.  Rtad  v.  Hurru, 
106. 

3.  Where  the  dama^  are  under  20t.  the  Court 
will  not  grant  a  new  trial  on  the  ground  that  the  ver- 
dict is  a^nst  evidence,  ahhouffh  the  decision  ia  one 
ailecting  the  inhabitants  of  a  Targe  district.  Sow$il 
V.  Champion  and  o^irt,  667. 

3.  The  Court  will  not  grant  a  new  trial  on  the 
ground  of  the  verdict  for  the  defendant  being  against 
evidence,  in  a  case  tried  before  the  sheriff,  where  the 
sum  sought  to  be  recovered  ia  under  61.  Lyddon  v. 
Cooai^  and  another,  207. 

NOnCE  OF  ACTION. 
See  Justice  op  thb  Peace,  1. 

NUISANCE. 
See  also  Hiorway,  3.    Makket. 

1.  Defendants  were  indicted  for  a  nuisance  com- 
mitted by  the  erecting  of  planking,  &c.  within  the 
limits  of  a  harbour.  A  special  verdict  found,  that  in 
consequence  of  the  erection  of  the  planking,  the  har- 
bour in  some  extreme  cases  was  rendered  less  se- 
cure:—Held,  that  consequences  so  slight,  uncer- 
tain and  rare,  u  were  stated  by  this  special  verdict, 
were  not  sufficient  to  constitute  a  nuisance.  The 
King  V.  Tindall  and  othert^  316. 

2.  The  Court  will  discharge  an  indictment  for  a 
Bttaanee  by  efeeting  a  baildi^  on  part  of  a  highway, 
on  a  aeielv  nominal  fiae>  when  the  naisanoe  hae  been 
removed,  if  it  appears  that  the  public  has  not  sufiered 
any  real  inconvenience.  The  King  v.  Earl  of  Dun- 
raven,  677. 

3.  A  rule  for  that  purpose  cannot  be  absolute  in 
the firat instance.    Id,. 

OFFICE. 
The  KiBg  by  the  same  deed  demiied  the  lot  and 


cope  and  all  hia  mineral  rigbU  io  a  manor,  and  also 
appointed  the  lessee  to  the  office  of  barmaster.  The 
tnteresu  of  the  lessee  being  at  variance  with  the  duties 
of  barmaster,  held,  that  the  appointment  to  such  office 
was  void.     ArkwHght  v.  Cantrell,  686. 

OtJTLAWRY. 

1.  Rule  granted  io  amend  the  retom  to  a  writ  of 
capiaa  utlagatom.    The  King  v.  CarogoMf  392. 

3.  The  Ceart  vHH  on  mofion  gfavt  the  revenal  ef 
an  outlawry  after  final  rodgmeait,  for  preaumed  Irre* 
gaiarily,  witfaont  reqniimg,  aa  a  condition  ef  the  re- 
versal, that  the  defeadast  ahonM  pey  Intereit  from 
tlie  time  of  tho  judgment    Ibboieen  v.  FienUm,  Wl. 

0  V£RSEERS.--See  Fooa,  28. 

OVERSEERS*  ACCOUNTS. 
See  SstfsxoNs,  15»  16. 

PARISH  BOUNDARY.— See  CusToif,  2. 

PARTICULARS  OF  DEMAND. 
See  also  Plsaoxno,  1 1. 

1.  In  an  action  against  the  Marahal  for  an  eecape, 
a  judee'a  order  having  been  obtained  for  the  partaeu- 
lars  of  the  time  and  place  of  the  alleged  escape,  the 
Court  discharged,  with  costs,  a  rule  to  rescind  thia 
order.    "Davii  v.  Chapnuin,  273. 

2.  If  by  mistake  credit  is  given  in  the  partieoUn 
of  demand  for  suma  which  are  disputed,  the  Ceart 
will  allow  theplaintiff  to  amend  tnem.  Preston  e. 
WhiUhead,  363. 

3.  In  debt  on  bond  for  breach  of  covenant  in  a 
lease,  the  Court  refused  to  compel  the  plaiotUF,  be- 
fore plea  pleaded,  to  eive  a  particular  of  tho  anma 
unpaid  for  rent,  and  of  the  breachea  by  noa-iepair, 
for  which  the  action  waa  broaght«  Soulier  v«  Ei$ek* 
cock,  361. 

PATENT. 

1.  Thespeciiicationof  apatentimprovedcbairatated 
the  invention  to  consist  '*  m  the  apoUcation  of  a  self- 
adjusting  leverage  to  the  back  ana  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counter- 
balance to  the  pressure  against  the  back."  Before 
this  patent  waa  mken  out,  a  chair  had  been  made 
and  sold  by  B.,  to  which  the  same  mechanical  prin- 
ciple had  been  applied,  although  the  operation  of  it 
wasincumberedby  some  additiooalmachiiiery  :-^HeM, 
that  the  patent  could  not  be  nistained,  inasmnch  as 
the  specification  claimed  mere  than  the  patsniee  had 
invented,  and  would  have  precluded  B.  from  i 
bis  own  chair.    Minter  v.  Mower,  262. 
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2.  Semhle,  that  had  the  specification  been  for  no 
improvement  only  in  the  appboation  of  the  principle, 
it  would  have  been  good.    Id. 

PAUPER.— See  Poor.    PnACWca,  VHI. 

PLEADING. 

I.  Deckmnicm. 

See  also  Assxriff  srr,  3.  Contract,  2.  Ejecticixt, 
6,  7.   PRACTtCB,  25.  SnEBirF,  3.  Wabiumty,  1. 

1.  A  scire  facias  to  revive  a  judgnmnt  is  a  pro- 
ceeding in  the  original  cause,  and  is  within  the  plead- 
ing rules  of  H«  T.  4  Will.  4,  the  pleadings  iaiti 
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Uwrdfere  be  intifiiled  tcdn^%  to  thoie  rulei.    CcU 
Hns  V.  Beaumont,  363. 

2.  lo  trover  by  husbaoci  and  wife  Cor  ao  iaventoiy, 
the  declaraiioQ  siatad,  thai  by  iadeotuEQ  of  mortgagi^ 
oerlain  goods  mentioaed  in  an  inventoiy  annexed  to 
the  said  indenture,  were  aasigned  to  the  wife  before 
their  marriage,  with  a  proviso,  that  if  the  mortgagor 
should  repay  her  96f .  on  the  24th  October,  1637,  or 
on  such  earlier  day  as  she  should  reqnireby  a  written 
aotioe,  aad  sbe«M  until 


t  repavmeat  pa^  6L  per 
oeat.  inlenat,  the  iadttitttre  shoiaU  be  void ;  that 
the  plaiBtiffii  had  obtained  pewessien  of  the  deed  aad 
iBvenloiy,  but  not  ol  the  gooiib ;  thai  being  so  poa- 
seind  of  the  inventory,  they  loot  it ;  that  the  deisMl- 
ant  found  and  converted  iL  On  demurrer — Held,  u 
the  goods  were  not  to  be  taken  out  of  the  mortgagor's 
possession  until  after  default  by  him,  and  as  none 
mi^ht  be  made  during  the  whole  coverture,  that  in  the  , 
action  for  the  inventory  which  related  to  them,  the 
wife  was  not  improperly  joined,  Ayling  and  \V\f» 
¥•  Whxeher,  154. 

3.  Declaration  on  a  promise  by  a  bankrupt  to  paj 
a  creditor  in  full,  in  consideration  of  hjs  proving  his 
debt  under  the  commission,  held  bad  on  motion  in 
arrest  of  judgment.  Brearley,  Aisignee,  v.  Andrew, 
481* 

4.  In  an  action  on  the  case  for  suing  out  a  ca.sa., 
and  arresting  the  plaintiff  for  mora  money  than  was 
due,  the  want  of  an  averment  of  malice  in  the  de- 
claration is  fatal  on  arrest  of  judgment.  Saxon  v. 
CtuiU  and  oihor$,  306. 

5.  In  case  for  wrongfuHy  obstructing  plaintiff  in 
the  rightful  use  of  a  cistern,  the  deolaration  stated 
that  the  defendant  wrongfully  locked  up  a  door-way 
leading  to  the  cistern,  and  thereby  hindered  the  plain- 
tiff from  havinff  access  to  the  dstem.  The  ]>leas  tra- 
versed the  right  to  use  the  cistern,  on  which  istoe 
wu  joined  and  found  for  the  plaintifl^  The  judgment 
was  afterwards  arrested,  because  the  declaration  did 
not  disclose  any  right  of  passage  to  the  cistern 
through  the  door-way  obstructed  either  directly  or  tiy 
shewmg  that  there  was  no  other  way.  TeHmtt  v. 
Sf%,  313. 

6.  In  an  action  on  the  case  for  selling  goods  after 
they  have  been  replevied,  the  declaration  should  aver 
notice  to  the  defendant  of  the  replevin.  Afounisy  v. 
Vawson  and  another,  283. 

U.  Pleat. 
See  also  Abbitration,  14.  Banikupt,  2.  Bill  of 

EXCRANOB,  4.      ChAPBL,   1,  2.       EVIDEKCB,   21. 

IitsuaAXcB,  6.  MAtrBitAiiD8BBViiirr,3.  Svrbty. 

7.  A  plea  stating  the  appointment  of  the  plaintiff 
as  a  curate  under  tne  act  67  Geo.  3,  c.  99,  and  that 
the  action  was  brought  to  recover  his  salary  touching 
which  disputes  had  arisen,  is  properly  pleaded  in  bar 
and  not  to  the  jurisdiction,  and  the  nature  of  the  dis- 
putes need  not  be  particularly  specified  in  the  plea. 
West  v.  Tumor,  262. 

8.  In  an  action  on  a  banker's  cheque  which  has 
been  post-dated,  the  want  of  a  stamp  need  not  be 
specially  pleaded.    Field  v.  Woods.  482. 

9«  To  an  action  for  business  done  as  an  attorney, 
the  defence  that  no  bill  duly  signed  has  been  de« 
livered,  must  be  specially  pleaded.  Lane  v.  Glcnnie, 
479. 

10.  The  plea  of  payment  into  Couit  given  in  the 
17ih  rule  H.  T,  4  Will.  4  admits  all  the  causes  of 


action  itated  in  the  declaratloD.    Booth  v.  Eoioard, 
54. 

11.  Tbe  perticnlan  of  demand  ere  aot  to  be 
considered  as  anoorpomted  with  the  declnnttion, 
so  that  the  itone  deimed  by  them  «fe  net  adniitted. 
Id, 

12.  A  plea  of  non  assumpidt  in  an  actton  of  debt 
is  a  nullity,  and  the  plaintiff  tnay  sign  judgment. 
Khg  t.  Myert,  372. 

13.  In  an  action  against  the  acceptor^  of  a  bill  of 
exchange,  who  was  under  terms  to  plead  issuaUy,  the 
Court  allowed  him  to  nlead  a  judgment  reeoveied 
against  him  on  the  same  bill  by  a  thiid  person.  Hub' 
herttoy  v.  Lord  Langford,  572. 

14.  Declaration  stated  in  contideratlon  that  plein- 
tiff  would  take  possession  of  a  house  belonging  to  the 
defendant  partly  fumished»  aid  would,  so  soon  as  it 
should  be  eompletelv  fun^shed  by  the  defendant,  be- 
come tenant  thereof  to  him  at  a  certain  rent,  that 
defendant  proaused  to  ftimish  the  boaae  completely : 
it  then  averred  that  plaintiff  had  taken  poeaession* 
and  was  willing  to  become  tenant,  but  that  defendant 
refused  to  furnish  as  aforesaid.  A  plea  that  the  cott« 
tract  was  an  entire  contreet  nspeetia^  inlerest  in 
lands,  and  that  there  was  no  noto  of  it  in  writing, 
was  held  good  on  speeial  demurrer.  MeehoUn  v. 
Wallaoo,  m, 

16.  ThedeclarMioo  in  ammpait  stated  that  de- 
iendant  wee  indebted  to  plaintiff  m  708(.,  and  in  coa- 
aideiation  thereof  and  that  phuntiff  wonM  selidehnd- 
aat  goods  to  the  valne  of  6841.,  aad  would  give  him 
time  for  the  payment  of  the  said  7031.,  that  defend- 
ant promised  to  pay  the  two  aoms  by  aooeptine  a  bill 
for  their  acgregato  amount  It  then  avetied  deliveiy 
of  the  goods  sold,  the  giving  time  for  payment,  and  a 
tender  of  a  bill  for  1237i.  to  be  accepted.  Breach, 
that  defendant  vrould  not  pay  the  said  aggregato 
amount  by  accepunce  of  said  mH  or  otherwise.  The 
1st  plea  stated  uiat  the  goods  sold  exceeded  10^  in 
value,  and  that  there  was  no  noto  in  writmgof  the 
contract,  &c.  as  required  by  the  Statato  of  rraudt* 
The  2d  plea,  that  said  goods  were  werranted  by  plain- 
tiff of  a  certain  quaUty,  that  thev  were  of  hiferior 
Quality  and  of  no  value,  aad  that  qefendant  retnmed 
them  within  a  reasonable  time.  On  general  demurrer 
to  the  pleas,  because  they  respectively  answer  that 
part  only  of  the  dedaration  which  related  to  the  sale 
of  goods,  whereas  they  professed  to  answer  the  whole 
of  It,  the  Court  held :— 1st.  That  each  plea  a0brded 
a  complete  answer  to  the  whole  cause  of  action,  by 
shewing  a  failure  of  part  of  the  consideration  for  the 
defendant's  nromise :  2nd.  That  the  Court  could  not 
pick  out  or  the  record  a  good  cause  of  action,  and 
give  judgment  for  plaintiff,  on  the  ground  that  it  ap- 
peared that  at  tbe  time  of  the  promise  there  was  a 
ffood  cause  of  action  to  the  amount  of  703L ;  for  de- 
fendant in  assumpsit  can  onl^  be  inade  chargeable 
for  a  breach  of  the  promise  laid,  which  promise  was 
not  to  pay  the  708/.,  but  to  fulfil  a  specific  arrange- 
ment by  accepting  a  bill  for  that  sum,  and  for  a  new 
liability  then  in  contemplation.  Hoad  t«  Baldrmf, 
464. 

16.  A  declaration  in  usumpsit  contained  two 
counts,  each  of  them  alleging  oefendant  to  be  in- 
debted to  the  plaintiff  in  the  sum  of  \0L  The  da- 
mages were  laid  at  20i.  I1ie  Sefendant  pleaded  to 
the  whole  declaration,  first,  non  assumpsit,  and  se- 
condly, pavment  of  10/.  in  satisfection.  Before  tbe 
trial  a  nolle  proeequi  was  entered  as  to  one  of  the 
counts.    Verdict  for  the  defendant  on  the  plea  pf 
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payrooo  t  i-^-^i^d,  oo  moU<a^  for  ^^leiiug  j«4gin^t  fpf 
the  plaintiff  pon  obsiapte  vor^ictp,  on.the.graiojd 
that  payment  oflO/.  had  h^a.lmpfop^h  p^d^d  ia 
satisfactiQa  of  a  larger  sdm,  l|iat  iU  ple^  pust.j^^ 
considered  wlili  Tefq^euce  to  Uq  slate  of  the  iccord  at 
the  time  of  the  ^Uial^  at  wluck  timle  it  wia  a.good 
plea  :  and  that  even  i?  imperfcQJi,  it. would  he  cared 
by  the  verdict,     TrW^/^i  v.  ^cry,  328.  • 

17.  la  debt  for  goods  «k)^  iu^  the  dcifeodflLnt 
pkdded  a^to  10L8«,a.n4«ofi;i)tttonty>provdi(M.di.<; 
at  ta«i.  3i4 6<l« tMpfeiided  a.nlea  wiiich  he^^tvd ; 
ftttd  Bi  ta  ifad  reBidUw,  lie  pud  a  niminte  Co4irt, 
which  was  taken  oat  b^  the  Muidaat^  ThcM  was 
no  plea  of  nvi^pan  .indebilatiu  e*-*UeM,  that  the 
plsiDtiff  was* entitled  te  a  verdiot  and  ^dgni^iMibr 
the  2/.  uopceyed  4ni  ^e  fiiat  plea,  although  the  BW^k 
proved,  togather  whh  ^e  ^.  ^A  6a.  aed  thtt  svm  paid 
loto  Court,  amounted  to  the  turn  deiased  by  the  par* 
ticnlaieofdemted.    Qrun  v^  Manh,  QtO* 

18.  Trovier.  Plia«:  1.'  Not  g\iUtyj  1  Uat 
jplaititiff  was  not  possessed  as  of  his  own  property,. 
The  plaitttiff  having  a  wortgige  upon  the  goods  in 
question,  whidh  were  afterwards  taken  under  a  fi.  fa. 
at  the  soit  of  a  third  party  against  the  tngrtgaigar  in 
whose  possession  they  remained,  allowed  them  to  be 
soH  to  the  def^dahts  without  giving  Doticp  of  his 
Claim,  although  he  attended  twice  at  the  premises 
on  which  the  goods  were  seized,  and  knew  thai  a  sale 
was  in  contemplation :— Held .  that  on  ihe  second  issue 
the  opinion  of  the  juiy  should  have  been  takeri,  whe- 
ther be  had  nbt,  16  point  offset,  parted  with  his  pro- 
perty in  the  goods.     Pickard  v.  Sean  and  aiwther, 

19.  To  a  deolaraiion  in.  ^  time  policy  ^f  inwraooe 
on  a  ship,  allegiog  a  loss  l]|y  the  peitils.  of  the  sea,  a 
plea  that  after  the  making  of  the  polieyeoii.hQfore 
the  loss  the  ship  waa  aoseawoithy,  hut  might  with 
reasonable  caiieandior  small  cost  have  been  tepabed 
b)r.ihe  plaintiff,  yet  that  he^  ^-eli  knowing  the  pi««. 
misea.  did  not  repair,  and  that  the  ship  continued  aa- 
seaworthy  umil  ihe  W  was  held  had  on  special 
demurrer,  on  the  ground  that  it  should,  at  all  events, 
have  avenred  distinctly  that  the  plaintiff  knew  of  the 
unseaworthiness*  and  that  the  Ices  happened  throng 
the  want  of  repair,  Qii^s,  would  the  plea  have  been 
good  if  It  had  contained  such  avermeaU  I  Bredirick 
V.  HoUinfiSworth,  |589, 

20.  DecUration  alleged,  that  the  plaintiff  sold  to 
the  defettdam  not  lees  than  6000  ner  morethari  6000 
trees,  to  be^U  taken  npby  the  plaintiff  at  the  usual 
and  proper  time  of  the  yeai-,  add  to  be  delivered  to 
the  defendant.  The  deehiraHon  then  averrfed,  that 
the  plaintiff  did  well  and  properlj  take  *p  6000  trees 
(witbont  UyJng  the  number  under  a  tidelicit,  or 
afemng  that  it  was  not  less  than  6000  or  more  than 
6000)  and  oOered  to  deliver  them  to  tlie  defendant. 
Plea,  that  the  plaintiff  did  not  well  atid  properly  take 
np  or  offer  to  deliver  6000  tiees.  On  special  de- 
inuner  to  the  plea,  on  the  ground  that  the  defendant 
had  improperlv  made  the  number  tnatenal,  and  that 
the  plea  was  double  m  trnverfitog  hofh  the  taking  np 
and  the  ofler  to  deliver  .-^Held,  let,  that  as  fhe^de- 
clamtKmiteelf,  by  not  aveiring  that  the  number  was 
within  the  littiita  preserlbed  by  the  contmct,  had 
made  the  number  material,  because,  without  taking 
the  number  to  be  niatErial,  there  was  no  averment  of 
performance  on  the  part  of  the  plaintiff,  that  there- 
fore the  plea  was  not  bad  for  traversing  the  number ; 
2nd,  that  the  plea  was  bad  for  duplicity,  in  tra- 


yemn  ^4  ^.iHPPerly  t^iog  ^  ajid  the  eOBr  to 
dcUver  the  trees.    Smik  v.  Vivfn,  447,    . 

•  21,  Maoidaknns  to  ehavdnvijtkns  te  lanke  4  tnte 
tq  lepay  .^lo^fy,  le^t  nnder  the  Church  SuildiAg  Aets, 
Qfli  tde  predAt  qt  tk»  ^aj^  Hetmra-  that  a  iat  in 
bankrnph^y.  bad  issued  agaio^t  one  ef  the  ,leedeaf  >vho 
were  w  prosecutors  of  the  writ.  Plea,  that  the  sun 
Uai  was  adyaixQed  out  of  money  vested  in  the  Lenders 
as  trustees  for  .&e..  (naming  the.  parties),  and  the 
banktOpt  wa^onty  interested  as  tpostee.  Oja  special 
(iemi^rer.iajwgning  (or  canse  thai  the  instinment  cre- 
ating the  trutt  qught  16  base  been  set  4)^t,  or  the 
mantier  of  creating  it :— Held,  that  the  pleU  as  be- 
tween tbese  parties  was  geoo*  Tht  Quiun  v^  Thg 
Churchumrd$ns.(^  Bntnea^Ur*^^*  ■ 

:  m,  A  distinct  and  aepavatb  allegiMlon  inn  plea, 
that  certahi  peispns  |w«rea  haCiliiag>  compfttty  flIegnHy 
aasociated,  "within  9  6r  4  Wiil.  4,  c^  08,  itr  one  cem- 
peikided  of  fact  and  law,  nod  tbefefiwe  travennble. 
Sttfkt,  had  the  plea  stated  certain  fhets  and  then  gone 
on  to  allege  "  whereby  they  were  illegally  associated," 
0^  words  te.  tl^at  eftet..    Ranrfftrd  v.  C^kfMi,  %6Q, 

IlL .  TiqtlUaUom* 

23.  In  asiuapdt  en  a  banker*s  eheqjMk  to  a  plea 
that  it. was  given  as  a  seotirity  for  «  garobltng  debt, 
^iinjnri£i-,is  ageodveplieathin  <m  general  deoaniner. 
Curtity,Th4Mav^i§rftteadfM,6^»    • 

24.  tFapltiintiff  takes  oat  of  Court  a  sum  paid  in 
by  the  defendant  in  satisfaction  of  his  demand^  he  is 
not  at  liberty  to  nass  over  without  replying  to  other 
pleas,  tendered  necessary  by  a  larger  claim  made  by 
his  particulars  of  demand,  and  therefore  the  costs 

.  must  be  taxed  as  if  a  nolle  prosequi  had  been  entered 
as  to  those  pleas.    Topham  v.  Kidmore^  341. 

25.  To  «  declaration  in  ease  for  distarbinoe  of  the 
plaintiff's  cpnunon,  by  potting  w  diims  cattle,  the 
defendant  pleeded  a  right  «f  ceBBSmon,  and  ihat  the 
said  eattle  were  bin  own  eommonaUe  oatlie.  The 
piaiutiff  replied,  that  all  the  said,  cattle  in  the  decla- 
ration mentioned  were  not  the-defendent'A  iewn  oom- 
monable  cattle ;  in  manner  and  ferns  as  in  the  plea 
alleged  :-<*Heldj  that  under  this  repUceiion.tbe  piaio- 
.tiff  could  not  give  evidence^  ef.  a  sorcbeiiise  k^  ibe 
defendant,  which  should  heve  beetothe  aoijeet  ef  a 
new  i^sfiignmieBt.    Bowen  v.  J«RMia»  611. 

POOR, 

I,  Bate. 
See  aJflo  filAKnAmn,  2*    BBssiosrs,dQ. 

1.  Real  property  ought  to  be  tated  to  the  poor 
according  to  its  actual  value  as  combined  with  the 
machinery  attached  to  it,  without  consideiing  whe- 
ther that  maehinery  be  teal  or  personal  propetty,  so 
as  to  be  liable  to  distress  or  seizure,  or  whether  it 
would  deaoeed  to  the  h«r«r  ezeentor,  or  bebng  on 
Ihe  expimtion  of  a  lease  to  iandlonl  or  tenant.  Tk« 
QuMn  V.  (rttsse  and  otkert,  1651 . 

2.  By  a  local  act  guardians  of  the  poor  were  di- 
rected to  make  a  sut^ey  and  vulaatioti  of  all  houses, 
lends,  and  hereditaments,  and  to  assess  the  same  to 
the  poor-rate.  A  gas  company  having  been  tiled  for 
Hs  gasometer  as  a  watehouse  or  bmMing  at  what 
it  was  wdrth  to  let  b^r  the  year,  although  other  occu- 
piers were  not  rated  in  respect  of  steam-engines  and 
other  machinery  afixed  to  their  premiees  for  the 
purposes  of  BMuafacture,  or  for  the  increased  lalne 
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mveta  to  Ateir  premises  by  sni*  mftc»rrn*fry :— HeM, 
that  the  rate  waitf  bad  for  inequality.  Tfie  Kifig  v. 
:<^  £tn»iu^^ffiaMJ5li|^dlAirtf  Gai  C««p«ry,'224. 
3^  Comttrisiidners  upder  tiJm  !oc»l  act*  Were  authb^ 
rizcd  to -pave  and  KgW  a  town  and  to  fevy  a  rate  bti 
It*  inhab««nt*. '  Thity  t^ere  also  atrthbtised  to  drect 
or  purchase  q  gas  apparattis,  achd  aUxit  »ifficienfty 
iigrhtmg  fte  street*  io  let  but  gas  to  liitHviduals :  the 
mone^  ariribg  fiom  the  gis  so  let  out  to  be  applied, 
ffrst,  to  thte  defraying  the  etp^tse  <ir  the  appirahis, 
awd  theti  the  ovcrpltis,  if  any,  to.be  apbired  teneriHy 
tcf  the  purposes  of  the  act.  Under  these  acts  the 
corothi«s?onefs  pwchased  gas-Worfts  fVbm  a  person 
who  bad  riiiwys  been  wfed  for  thchi  to  the  relief  of 
the  poor,  and  after  supplying  the  town  with  g^s;  let 
oul  pnrate  lighu.  The  money  and  suiphis  thus 
mltzed  were  appropriikted  lotlM  purpoae^  of  the  acts ! 
-^Ueldy  that  they  welt  »ot  ratealile  to  tbie  poor,  as 
oecapi«rB«f  Ihe  gM^orks.  in  rea|iectof  Buchsurpiiifc 
A  he  Kmg  V.  The  Cmmimontn  nf  the  Btwrlev  Gtu. 
vorhi,  2%l,  ^   . 

4.  Before  the  passing  of  the  57  G.  3,  ibe  freeroea 
of  the  city  of  York,  who  were  occupiers  of  houses  in 
Monk  Ward,  were  entitled  to  light  of  stray  over 
owrtaia  I^mU  oC  wbteh  pecsoqs  uned  in  the  act 
wore  seised  in  fee.  By  ibat  act,  wbi«h  extiagnisbed 
the  rigbt  of  stray,  eommisaiooers  were  appointed  to 
allot,  and  did  allot  to  tbc  mayor  aJad  tiommmialty 
suchoarcels  of  the  lands  as  sboald  be  a  compensa- 
Uon  for  those  nghu,  to  be  held  by  ihero,  free  of  all 
manorial  rights,  to  be  enjoyed  by  the  said  freemen 
exclusively  in  the  same  manner  as  the  right  of  stray. 
At  a  court  of  the  lord  m^or  and  aldermen  beld  ai 
Dually,  pasture-masters  are  appointed  to  regulate  the 
enjoyment  of  the  rights  of  stray,  direct  repairs  of 
fences,  &c.,  and  appoint  the  herdsman.  The  pasture- 
mfcstci*  are  under  the  superintendence  of  the  war- 
dens,  of  whom  the  lord  mayor  is  always  one,  the 
other  three  being  aldermen.  The  wardens  are  (hem - 
selves  under  ibe  genen»  control  of  a  court,  formed 
of  the  kml  mayor,  uldermen,  exisiing  and  ex-sheriift. 
The  herdsman  a  wages  and  ether  expenses  are  de- 
frayed by  a»  annual  sum  paid  by  the  freemen  for 
eacb  head  of  cattle.  The  pasture-mssters  render 
yearly  acommta  lo  the  wardens,  the  balsnce  of  which 
IS  ahraya  carried  forward  to  the  succeeding  year. 
Neither  the'  wardens  nor  the  mayor  and  commonalty 
derive  any  benefit  from  or  on  account  of  the  stray. 
Subsequently  to  the  act,  the  wardens  and  pasture- 
masters  let  portions  of  the  allotments,  and  with  part 
of  sums  received  purchased  five  acres  of  land,  which 
was  conveyed  to  them  and  their  heirs  m  trust  for  the 
freemen.  This  land  is  enjoyed  as  the  other  i^-IIeld, 
that  the  mayor  and  commonalty  wexc  rateable  to  the 
poor  in  respect  of  the  lands  allotted,  but  not  of  the 
five  acres  vested  in  the  wardens  and  pasture- masters. 
The  King  v.  The  Mayor,  ^c.  of  York,  132. 

6.  By  a  local  aot  trustees  were  empowered  to  bor- 
row nmney  for  the  purpose  of  pulling  down  and  rebuild- 
ing a  pansh  church,  and  to  cbai|;e  the  sura  borrowed 
upon  rates  to  be  made  under  the  act  «*  on  houses, 
warehouses,  shops,  buildings,  lands,  tenements,  and 
hereditaments,  rated  or  rateable  to  the  poor  of  the 
s^id  parish,  on  all  and  §veiy  tlie  tenants  and  ocou- 
pieis  of  the  said  parish :"— Held,  that  tithes  were  rate- 
able.    The  King  v.  The  Justices  of  JBuehinghamshire, 

6.  By  10  0. 3,  c.  cxiv.  a  canal  company  was  in- 
corporated Md  empowered  to  ttike  rates,  toils,  and 
duties  upon  the  canal,  and  by  s,  49  it  was  enacted, 


mi  tlil*saidTetlBs;tons,  ind  dtflles'shbiild  at  all  times 
thereafter  be  exempted  froin  the  payment  of  taxes, 
iHtes,  assfessmfedtSj  or  lihpbsittons  whatsoever,  any 
!aW  or  statute  tb  the  contraiy  notwithstanding,  other 
than  ittth  tiixes,  ratea^  lind  assessments  as  the  land 
which  should  be  used  for  the  purpose  of  the  said  navi- 
gation would  have  been  Subject  to  if  the  act  bad  not 
been  made.  The  23  G.  3,  c.  xcvli.  passed  for  incorpo- 
rAtii^the  nvar  Dragldasavigadon  with  thesaid  canal, 
end  Jor  ftmen^ingrthefinibiftnitioited  net,  repealed  tbe 
ab9vaexempt»|:elattBe,  andeufastitsited  thefblkMvin^ : 
"  And  be  it  Aicther  enacted  and  decbred,  that  the 
said  seveml  navigaiions,  otttsy  canals,  and  every  part 
thereof^  and  the  said  toUs,  rates  and  dvtiea  to  be  taken 
upon  the  eame  or  any  part.tberctofv  under  the  autho- 
rity of  tbie  Off  elthei:  </  tbe  aforessid  acts,  shall  at  all 
times,  be  exempted  from  i3ie  payment  of  any  taxes» 
rates,t  asaeSstne»(ft»  or  impoaitiomi  whatsoever,  other 
than  and  eosept  tnch  taxes,  rates  And  aaaessmeota  as 
the  land  which  bath  been  or  shall,  be  used  for  the 
purpose  of  navigations,  cuts  or  canab  were  or  would 
have  been  subject  to  if  this  act  bad  not  been  made ; 
and  that  such  navigations,  cuts  or  canals  shall  not  be 
subject  or  liable  to  the  payment  of  any  taxes,  rates  or 
assessments  (save  and  except  such  taxes,  rates  and 
assessments  as   have   been  and  now   are  usually 
charged  and  assessed  thereon)^  any  law  or  statute  to 
tbe  contrary  notwithstanding,  but  nothing  in  this 
clause  shall  exempt  any  quay,  warehouse  orotber  house 
from  the  payment  of  any  rales,  taxes  or  assessmenu." 
The  59  G.  3,  c.  cv.,  which  passed  for  effecting  a 
junction  between  the  Leeds  and  Liverpool  and  ano- 
ther canal,   after  continuing  the  provisions  of  the 
former  acts,  except  such  as  were  thereby  repealed  or 
altered,  contained  tbe  following  section  :  "  And  be 
it  further  enacted,  that  all  and  eveiy  the  lands,  dwel- 
ling houses,  wharfs,  quays,  warehouses,  lockhonscs, 
and  other  houses  of  and  belonging  to  the  said  com- 
pmiy  of  proprietore,  shall  be  rateable  and  chargeable 
to  the  maintenance  of  the  poor,  and  to  all  parochial 
rates  and  taxes  in  the  severel  parishes,  townships  or 
places  where  they  are  respectively  situate,  the  buds 
according  to  the  quaotrty  and  quality,  and  the  dwcl- 
Itng  houses,  wharfi),  qiia^,  warthouses,  lockhouses, 
ftnd>other  houses,  according  to  the  nature  and  respec- 
tific  usee,  dimensions  and  descriptions  thereof ;  and 
shall  be  charged  and  assessed  in  tike  manner  as  lands 
of  a  like  quatity,  and  as  dwelliog-hodses,  warehouses, 
lockhouses,  and  other  houses  of  like  hod  similar  size, 
nature,  dimensions  or  descriptions  in  the  respective 
parishes,  townships  or  places  vbere  thesame  shall  be 
situate,  are  or  shall  be  assessed  and  charged."*^ 
Held,  Ut,  that  land  occupied  by  the  canal,  basins, 
and  towing  path  of  tbe  original  canal  was  rateable 
according  to  the  value  of  similar  adjacent  property  in 
the  parish  al  tbe  time  of  making  therate.    2ttd.  That 
a  basin  and  three  brancbes,  not  being  part  of  the  ori- 
ginal line  of  the  canal,  but  comanuucatiog  with  it  in 
the  same  parish,  were  rateable  on  their  amount  in 
value  as  mere  kn4  at  the  time  of  rating,  without 
regard  to  tbe  use  to  which  they  are  apj^d.     dd. 
That  the  wharfc  occupied  by  tbe  company  were  rate- 
able according  to  the  value  of  simiiar  property  in  the 
parish  at  the  time  of  lating.    4tb.  That  in  these  acts 
of  parliament  the  words  "  land  used  for  navigation 
cuts  or  canals"  and  •*  navigation  cuts  or  canals" 
mean  the  same  thing.    Thg  Queen  v.  The  Leeds  and 
Liverpool  Navigation  Companyt  654. 

IL  Parish  Apprentices, 
7.  The  assignment  and  acceptance  of  a  parish  ap- 


7«t. 


BICISIT. 


pnmtiM  (ia  on*  iMtnimeftt)  w«ie  ui  the  fbUowwf 
words : — "  Thomas  MelhuisB  doth  berebv  anign  ibe 
said  Elisabeth  Matthews,  aod  M.  P.  doth  bereby 
agree  to  accept  the  said  Efixabeth  Melhuish :"— Held, 
that  the  misoomer  did  not  vitiate  the  acceptance. 
The  King  ▼.  The  JnhabUaatt  of  txmlnster,  244. 

8.  Under  66  G«  8»  c*  139,  a.  %  which  i«|«iret  a 
Dotioe  of  a  biading  to  be  given  to  the  offlceit  of  a 
foeeagn  parish  into  which  a  paiiah  apprantkaa  it 
bound,  notice  of  tha  mmgimmu  of  such  appwatke  is 
not  necaasaiy.   Id, 

ni.  SgtiUnmU, 
9«  An  indentare  of  appientioeship  executed  in  a 
foreign  couotry  by  a  peraon  of  fuU  a^e :— Hdd,  to 
confer  a  settlement  \n  rendence  under  it  in  this  coun- 
try, without  proof  of  the  law  rehtiog  to  apprentice- 
ship in  that  fordgn  cotintry.  Th»  King  t.  77^  f n/ra- 
Utofitf  rf  Clottnorih,  38. 

10.  Where  the  sertice  of  pauper  with  a  second 
master  was  a  constructive  semce  to  tlie  6rst,  to  whom 
the  pauper  wu  uuder  apprenticeship,  it  is  immaterial 
to  the  question  of  settlement  that  the  second  master 
was  ignorant  of  such  apprenticeship.  The  King  v. 
The  InhalntanU  of  Sandhurtt,  34. 

11.  To  gain  a  settlement  under  1  W.  4,  c.  18,  the 
whole  of  the  tenement  taken  must  be  actuallj  oc- 
capM  by  the  party  taking  it,  although  it  consist  of 
most  dwelHog- houses  than  one,  and  the  single  house 
occupied  be  worth  mere  than  10<.  of  the  wm>le  rent. 
The  King  y.  The  Inhahitante  of  BerktmeU,  30. 

12.  Pauper,  since  the  passing  of  59  O.  3.  c.  50, 
rented  and  ooeupied  two  granaries  in  different  j>arts 
of  the  same  parish  at  41.  and  7/.  a  year  respectively, 
for  more  than  a  year,  and  paid  the  whole  rent.  Each 
granary  formed  the  entire  upper  floor  of  a  detached 
building  in  a  yaid.  There  was  no  commuolcatioo 
betweea  tha  giaaary  and  the  rest  of  the  building  in 
either  oascu  nor  any  access  to  it  except  from  the  outside 
by  means  of  a  moveable  ladder  placed  in  the  yard : 
*— Held,  that  the  granaries  were  not  distinct  buildiagft 
within  the  alMve  statute,  and  that  no  settlement  was 
eained.  The  King  v.  The  Jnhehittmts  of  Henlejf'^pon* 
Thamet,  39. 

13.  Bv  indentures  of  lease  and  release,  a  pauper 
conveyed  certain  fireehold  lands  to  trustees,  upon  trust 
to  sell  and  before  the  sale  to  eoUect  the  rente,  &e., 
and  ecvenanted  ypom  re^ueu  to  iuwrender  ,*erUtm 
eepvheU  iofurfi  lo  them  or  their  vendee,  and  until 
Sttcn  surrender,  to  stand  seised  of  the  copyhokl  lands 
in  trust  for  them ;  and  that  the  said  trustees,  after  the 
surrender,  shooM  stand  seised  in  trust  to  sell,  and 
after  the  sale  should  hold  the  proceeds  in  trust  to  pav 
B.'s  debts,  and  hand  over  the  surplus  to  him : — Held, 
that  after  the  execution  of  the  indentures,  a  pauper, 
by  residence  of  forty  days  in  the  parish  where  the 
copyhold  estate  lay,  though  not  upon  the  estate  itself, 
gamed  a  seltleMeat.  The  King  v.  The  inhehiHmtt  of 
Af4kigK  308. 

14.  Where  an  instrument  not  under  seal  purports 
to  demise  incorporeal  hereditaments  as  well  as  land, 
and  the  sessions  find  that  the  land  alone  is  worth 
more  than  lOf.  a  year,  a  settlement  may  be  gained  in 
respect  of  the  occupation  of  the  land  under  such  in- 
strument. ThB  (luem  T.  The  Inhahitontt  of  Hock- 
worthy,  707. 

15.  Such  an  instrument  reserving  a  rent  of  less 
than  lOOi.,  is  sufficiently  stamped  with  a  Ih  lOi. 
stamp.    Id. 


16.  PawMff  i«iai7  Via  engiftA  It  iiha  «ai«of 
Mk.    Ho  sras  to  aaeewe  l^i.  a  week,  and  lo  hare 

thekBepof  •aaoow,lburshaep^aadtwopBgaom4ie 
Undo  01  his  master^  and  also  to  oocuoy  (xont  &ea)  a 
house  upon  the  premises,  which  haa  bata  built  for 
and  always  occupied  by  the  overlooker  of  tha  stock. 
He  was  to  go  into  the  house  at  Michaelmas^  and  when 
he  commenced  taking  charge  of  the  stock,  it  was  sti« 

Eulated  that  he  should  not  be  obliged  to  leave  the 
ottsa  without  notice  to  quit  at  Buchaelmas.  He 
tended  the  stock  and  occupied  the  house  for  tdoeyean 
under  this  amement  The  sessions  found  that  the 
pauper  oocttued  as  sarvut,  but  stated  a  oaso  for  iba 
opinion  of  the  Court.  Tha  Court,  oonsidering  that 
tha  finding  was  not  neoeisaffilv  wxoi^»  lehaad  to 
disturb  iU  The  King  t.  The  InhMUm$e  ef  &m]w, 
42. 

17.  No  contractor  hiring  and  aeHce,  Ihe  terviee 
under  which  was  not  completely  peifemed  at  the 
time  (I4th  August,  1884)  of  the  passing  of  4  &  S 
W.  4,  c.  76,  s.  65,  confen  a  settlement ;  although 
the  service  already  performed,  partly  under  ishe  con* 
trect  andpartly  not,  exceed  a  year's  service.  Th€ 
King  V.  The  InhabitanU  of  Rittenden^  21. 

18.  Pauper  being  asked  by  a  hoisekeeper  whether 
he  would  have  the  ostler*s  place,  said  be  would,  and 
entered  upon  the  service,  for  the  duration  of  which  no 
time  was  fixed.  No  other  conversation  took  place  at 
the  hifing.  Pauper  oeolinaed  in  the  serrice  aboot 
five  yearn,  and  until  his  saetter  failed,  when  all  Che 


left  he 


other  servants  also  left.  Before  the  pauper  J 
had  a  dispute*  when  hie  master  said,  "  If  yoe  are 
dissatisfied  with  your  place  you  may  go  whenever 
you  like/'  and  the  pauper  considered  himself  at  li- 
berty to  leave,  or  liable  to  be  turned  away  at  any 
time.  The  sessions  considering  that  the  hirioe  was 
not  a  general  or  yearly  hiring,  confirmed  an  order  for 
the  pauper's  removal,  sutject  to  the  opinion  of  thb 
Court.  The  Court  held  that  the  finding  of  sessions 
waa  not  necessarily  wrong,  and  refused  to  disturb  it. 
The  King  v.  The  lnhMtamt$  of  AH  MnU,  Stamford, 

4a 

19.  Settlement  by  oaylng  rales  in  respect  of  a  teae* 
ment  suUists  notwithstanding  6  G.  4,  c.  57,  and  1 
W.  4,  c.  18  ;  and  the  actual  occupation,  reouiredby 
the  latter  act,  does  not  apply  to  It.  Where,  therefore, 
the  pauper  occupied,  &c.  and  paid  rent  for  a  teae- 
ment  conformably  to  the  former  act  t^Held,  that  a 
settle^Mt  was  gained  by  payment  of  ntes,  although 
he  bsidunderfet  part  and  could  not  therefore  gain  a 
settlement  by  renting  a  tenement,  TheKmgy^Tkn 
Inhabitants  of  Stoke  Damarel,  25. 

TV.  Other  Matten, 
See  also  Quo  WAaaAnxo,  1.    Sasatoss* 

20.  The  Poor  Law  Commiasieiien  have  net  power 
under  the  4  &  5  W.  4,  c.  76,  s.  39,  to  order  te  elec- 
tion of  a  board  of  guardians,  for  the  administration  of 
the  relief  of  the  poor  in  the  parish  of  Sl  PUncns,  that 
parish  having  already  a  board  of  direclon  under  a 
focal  act.  The  King  v.  The  Poor  Law  ComnutUoners, 
79. 

21.  The  Poor  Law  Amendment  Act,  4  &  5  W.  4, 
c.  76,  authorises  the  Poor  Law  Commissioners  to 
constitute,  as  part  of  a  union  for  the  adndnistratSon  of 
the  laws  for  the  relief  of  the  poor,  a  parish,  having  a 
local  act  for  tbe  maaagement  of  ita  p«or,  wiihovt  the 
consent  of  the  trustees  or  managers  appointed  nader 
the  local  act.  The  King  v.  The  Poor  Lam  Commiem 
iionert,  in  the  matter  of  th9  Whitechapel  UnUm,  440. 
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23.  QiMftf^whiliMrftjaidoehaB  power, littce  the 
4&6  W.4,c76«s<54,tOQnier  raUef  to  be  given 
an  infant  found  in  a  parish,  it  jKing  uaknotni  wfaefe 
Ihe  infant  came  from  1  The  King  r.  Tht  Direoien  of 
the  Poor  of  St,  Pajicrai,  362- 

23.  Quart,  whether  a  person  who  takes  care  of 
such  an  infant,  has  any  claim  against  the  parish  for 
his  expenses  T    Id, 

24.  In  such  a  case,  however,  the  Court  issued  a 
mandamus  immediately,  ordering  tiie  parjsh  authori- 
ties to  receive  and  provide  for  the  infant.    Id, 

25.  A  pauper,  since  the  pafsing  of  the  New  Poor 
Uw  Act,  4  i  5  W.  4,  c.  76,  married  a  woman  with 
three  unemancipated  children  by  a  former  husband, 
who  was  not  settled  in  either  of  the  contending  pa^ 
rishes.  By  section  57  of  the  above  act,  the  second 
husband  » liable  to  maintain  such  children  as  part 
of  his  family  until  the  age  of  sixteen  or  the  deatn  of 
their  mother;  and  they  are,  for  the  purposes  of  the 
act,  to  be  deemed  a  part  of  such  husband's  family 
accordingly  .—Held,  that  they  were  not  removable  tg 
the  place  of  the  second  husband's  settlement  under 
an  order  adjudeing  them  to  be  there  settled.  The 
King  V.  The  Inhabitants  of  Walthanutow,  23. 

26.  Quttre,  would  they  have  been  removable 
under  an  order  containing  no  adjudication  of  settle- . 
roent,  but  adapted  to  the  special  circumstaocesl    Id, 

27.  An  order  for  the  removal  of  a  pauper  and  hie 
children,  omitting  the  names  and  ages  of  the  chil- 
dren, is  not  on  the  face  of  it  bad.  Per  Coleridgey  J. 
Th9  King  v.  Thg  Inhabitant  of  Withemwick,  19. 

28.  Officers  of  a  township  elected  by  the  inhabi- 
tants, and  who  bear  the  name  and  exercise  (Unctions 
similar  to  those  of  churchwardens,  are  not  therefore 
overseers  of  the  township  j  and  accordingly  their  sig- 
nature is  not  reauired  to  a  notice  of  an  application 
for  a  bastardy  order.  The  King  v.  The  Justices  of  the 
North  Riding  of  Yorhhire,  395. 

29.  The  43  Geo.  3,  c.  1 10,  requiring  parish  oBicets 
to  make  payment  annually  of  not  less  than  one-twen- 
tieth part  of  moneys  borrowed  under  22  Geo.  3, 
c.  83,  (Gilbert's  Act,)  does  not  bar  the  claim  of  any 
creditor  neglecting  to  obtain  such  part  payment.  The 
King  V.  The  Inhabitants  of  Bighton,  330. 

30.  Where,  therefore,  a  creditor  bad  lent  money 
under  the  Last-mentioaed  act  thirty  yeansioce,  with* 
o«t  having  received  back  any  part  of  the  principal, 
the  Court  directed  a  mandamus  to  the  parish  offioert 
to  repay  the  prioeipal  with  all  interest  due  theraon. 
Id, 

PRACTICE. 
See  also  Avfidavit.    AxniDiitNT.    AneiiitATioN. 
Abawt.  AiTACMMaNT.  ATTORittr.  B4jit.  Can- 
noRAAi.    CoowoviT.    Cosn.    CinnzKAJL  Matw 

TIM.  DiSTBtVOAS.    SjBOTMBIIT.  InTXBPLBADBX, 
JVDOHBNT  AatN  CASBOF  A  NoWtfUIT.  If  BW  TriaL. 

INuisuiNCB.    Outlawry.    Particvlabs  op  De* 

MAMn.       PeiSONAR.       Qup    WABRANtO.      WaB< 
BAMT  Of  AttORNXT. 

I.  Proeen, 

1.  A  capias  directed  "  to  the  constable  of  the  caa- 
tle  of  Dover"  is  good.    Frank  v.  James,  394. 

2.  If  a  practisiDg  attorney  is  preceeded  against  by 
^|piaa»itiBaaijngBlaiitymerdy.  Ltf ewe  y,  Wright, 

3.  In  an  action  on  a  bail-bond  it  is  unnecessaiy  to 


inteieoii  thd  pwceief  tb«  nmoaat  o#  the  debt  and* 
costs.    RabinUm  V,  Hmokkit),  ^16^ 

4.  If  a  capias  $ta(e  the  cause  of  action  to  be  "  on 
promises."  but  the  affidavit  of  debt  shews  that  the 
declaration  muit  be  either  in  debt  or  covenant,  the 
defendaht  is  entitled  to  be  discharged,  and  he  is  not 
to  be  cempetM  to  lemairi  fa  ettstody  untiP  f be  decla- 
ration h  deiivMed,  eveiH'  though  he  has  not  been 
prompt  in  his  appHeation  to  the  Court.  Boddington 
v.  WMdl^,M\.  ^ 

5.  An  indorsement  on  a  capias  that  payment  of 
the  debt  and  costs  may  be  made  within  ^ur  days 
from  the  "execution**  thereof,  instead  of  "service," 
ii  not  a  grotind  for  discharging  the  defendant  out  of 
custody,  but  may  be  amended.    Id, 

6.  If  a  plaiutiflf  sues  out  a  writ  of  capiat  againU 
several  persons,  he  roust  declare  again«t  then  all* 
Viner  v.  Cooper  and  others,  609» 

7.  Service  of  a  writ  of  summon^  on  an  agtni  of  t^e 
defendant  disallowed,  though  tjie  la»t  known  resi- 
dence of  the  defendant  was  in  the  plaintiiff'a  own 
house,  and  though  it  was  of  no  me  to  the  plaintiff  to 
proceed  to  outlawry,  it  being  an  action,  foff  crim.coo. 
Close  y,  Parker,  71, 

'  II.  Appearance, 

8.  Since  the  Uoifoimity  of  Procew  Act^  a  pteinliff 
has  four  terms  within  which  he  can  enter  an  appear« 
ance  for  the  defendant    liddsl  y^  Craneh,  384* 

9.  The  penahy  gtVeti  to  pUintift  by  the  statnte 
9  &  10  WilK  3,  c.  25,  a,  33,  where  defendants  do  not 
enter  appearances,  cannot  now  be  Mfeioed.  Thmat 
y,Noakes,d&l, 

111,  Deelaratwn, 

10.  If  a  defendant  makes  a  demand  of  declgiutioQ 
before  he  is  entitled  to  do  so,  the  plaintiff  need  not 
obtain  a  rule  to  set  it  aside^  Cailum  ▼.  Orayeon,  216. 

11.  Where  a  defendant  is  in  custody,  delivery  of  a 
declaration  to  an  attorney  for  him  is  irregular,  al- 
though  the  attorney  may  have  attended  summonses 
at  chambers  for  him  in  the  same  action,  ^ncer  v* 
Newton,  232.  *^ 

IV.  Pleas, 

12.  An  attorney  resideet  in  London  has  only  four 
days  Ume  for  pleading  in  a  country  cause,  eren  since 
the  passing  of  the  Uniformity  of  Process  Act.  Loitder 
V.  Lander,  386. 

13.  A  summons  for  leave  to  plead  several  matters, 
served  before,  but  returnable  after  the  time  to  plead 
expires,  and  at  the  same  hour  when  the  indgmeBt 
office  ooens,  acts  as  a  stay  of  proceedings,  so  that  the 
plaintiff  cannot  sign  iudgmeol  as  for  want  of  a  nlea. 
Speneeleif  v.  Shoals,  196.  ^ 

14.  Defendant,  in  an  action  of  debt,  whose  tinw 
for  pleading  expired  on  May  20th,  delivered  on  that 
day  several  pleas,  accompanied  by  a  rule  to  plaad 
several  matters,  returnable  at  three  o'clock  en  the 
22d,  on  which  day,  at  eleven  o'clock,  the  plaintiff 
signed  judgment:  The  Court  set  aside  theiiidffment 
without  costs.    Wilkes  v,0ttleif,5ie. 

1^  After  judgSMttt  hss  been  signed  in  debt  for 
want  of  a  plea,  the  defendant,  who  had  moved  to  sei 
aside  the  judj^ment,  before  that  motion  was  disposed  of, 
obtaijiied  a  judge's  order  to  plead  several  matters, 
that  his  plea  might  be  in  readiness  to  prevent  the 
signing  of  a  second  judgment  for  want  of  a  plea,  in 
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CM0  ikti  figft  ahmiia  bft  s«t<aiitoc.  (tbe^  CovAmtL 
aside Ifae ordtf  wititaititneli.  .ifWibi  v;. Oitby^ 6ft6. 

16.  On  making  a  role  abiolate,  no  catiK  lieliig 
ib««*iiLfor.tlie  defcidat-tb  fJtada.  iriaa  y«<><iat»ein 
•Mtiouace  llieuMftUet  vhenof.  had  -atan  ibom 
A^  £ight  dfMa^wnMf I|[i  the  G«irt  mfiuadjlD  jn> 
fertin.the.tii|e.u»tt  jl>»?pt>a/ipiglrt-bfljpluaAiil  iMih> 
oat  the  usaal  affida«i|<;  JPmMlLy''Jhtncaui,t&Lr'..: 

'  17«  Ib  ani  aaUdn^rdiMa  tiM  ideftuidaavliail  pl««d«d 
Kveialfpodaft'pleas;  whemOd  ihto*  ivas-MAM*,  the 
pfadotiff  gave  Mike  jof  (irad  *  for  tW  cMmI  stoiaga  4& 
teitai,  bnt^gavt^fnaatoipte^bat  tiM  oaM  artfuM  be  caktrn 
ai  undefended.  The  cahae  «w  •cnliirad  in  ihe^iiaf^ 
abars  iif^l  as  ondefjepded. .  ,  Ko  notice  was^y^  \^  the 
defendant  thai  the  caii^e  was  d^^pded/fod  noeoiH^ 
eel  anpeeredfot  him  srhexi  the  can;$e  i^aa  called  on  ;r^ 
Held,  alter  verdict /ox  the  plaintiff,  thatt  the  pWntiff 
had  comiidtted  no  if^egutaxity  in  tj^ing.  the  cause  i& 
undefended ;  but  as  there  was  an  affidavit  ot  merits, 
th»  0<rtirt  -Mldwed^  rtfew  triWoa  twymentof  cftsts. 

t8.  The  applic;^ion  to  a  judge  in  tlie  course  <jf.a 
cause  to  direct  a  verdict  for  one  or  more  of  several 
'MfkAkxmt  m  trespass  h  stHcO^  to  ins  dtscretioo, 
and  ^KiC'disemtiott  ftr  <o»be  feijuhlied  WJt  mete!?  by 
thafMt  thM'W  Hiescldse  of  «b^  pttfiulHTV  case  no 
evidence  aopears  to  aSect  them,  but  by  the  probabi- 
lities whether  any  such  will  arire  before  ^he  whole 
evidence 'la'tt[|»elilM^ch»^. '  ho\ieii  r:Ck^rhpion  and 
otheri,  667. 

■  •       ,.-.•"•:;.  I  '!'      " 

VI.  Changing  the  Attomeif, 

19.  Aiiefcf^dant,  su^d  as  t^e'c^reikbr  oif  a  company, 
who  was  also  an  attorney,  entered  an  appearance  as 
attorney;  a  plea  waS-ibaia*pUyided  by  the  company's 
attorney!  tijere  haviijg  l^ennooi^er  ,t9,<;ha8ge,the 
attorney  :7r  Herd,  .that  the  jplainiilT  qould  not.  tre^ 
the  plea  as  a  nullity  and  sij^r^  jj^lgpjenr.  Hurrisptt 
v,  WaUinghorough,w5i 

20.  A  rule  to  change  the.  plaintiff's  a^lorpe^  ought 
td  be  served  on  (he  bishop  before  calling^  ott,.hiro  U^ 
make  such  a  return  of  wnat  bad  been  levied  under  a 
Jevisrt  Mas^  de  bkmia  etieleMbisHcis.  'FhUlips  v. 
B€fMesX^tefk),QO/  '       ' 

.VIU.Jrr$giliUarityt.    . 

'21.  An  tijppUfcatibn  \6  tfbe'Cpurlf  to  set  asi^e  a 
jodgmerit  as  irfc^far,'  made  six  days  after  it  was 
iig«tti.^af(|^)icatiaa.  faliiaog  been  in>  Ihcinteridi  made 
ta  a.  jttdge,  k,  suttcinst^  'psempu  Kivg  v.  Hgrnn, 
373.-    ,•;  •     ..•.•,'.-      .     •  "-    :  •■ 

%.  A  delbtidafAt  Wail  arrested  od  the  dd  of  May ;  on 
the  9th  he  applied  to  a  judge  to  be  discharged  for 
irwgwlafityr  M  vraa'unattcoiessfiji;  term  began  on 
the  asd,  and:  on  thia  dial  he  applted  to  t)|e  Coapt  i^ 
UM,  that!  be  had  not  been  sumefeafdy  fron^  in  }As 
applkaAMM*    iUKftfrv;  Ormti  379.  " 

39.  DefendaM  liavitiig:  ^fs^  anresfted'on  the  I'dth  of 
Simttkrj,  vfplitA  to  the  Cotitt  id  be  discharged  on 
th*  ground  of  privfRjge.  116  afterwards,  on  the  3d  of 
Frbniary,  appTied  for  his  discharge  on  the  groubd  of 
irttgularitjrla  the  aifidavitof  v€labl:-*^Usld,  ae  it  did 
f.ot. appeal  by  afidaaitwben  this  irregtUairity  Brst 
became,  known -to  him,  that  he  was  loo- late  to  take 
advaotege  of  it,    Sptnur  t.  Nevtt&rii  232. 

24.  An  etlorticy  who  was  arrested  on  tl»e  26th  of 


Augost,  and  dtdrnqti^mffiy  iA be^oobafged  nntil  dbe 
3d  of  Nowembec,  was  bc)|d  too  late  in  his  ^pficatiflo. 

jL^evre  v.  Wright,  603. 

25.  A  dedaiaiioo  was  delivered  on  the  10th  of 
Auguf^t,  va  ythick  it  waa  »uted  that  the  ddesidaat  had 
been  *'  summoned,^  whereas  He  had  been  anestad. 
On  the  21st  an  application,  made  by  the  hail  to  a 
Jud^  at  cfemb^rt  tb*  deHver  ttp  the  Wl-hood  to  be 
catweMed  on  rfcconnt  bf  thrs  ranttnce  between  the  writ 
abd'  the  decHirafidn,  was  refused.  A  summoos  for 
partteufiir^  of  demand  was  then  taken  out,  and  a  ^n 
was  delivered  with  a  protest':-^ Held,  Ut,  that  this 
«ar«i.inegidftsit3r;'2od^  that  it  waanot^waivtd  by 
Iflkiiig  o«b  tfca  auMMaenaibr.lbe  ptiticttlm,  aorby 
flea&g.tmdcr  a  pialCBU  3d,  that  theyisiiiiiff aaighi 
jta^^ajie.dqtplicd  tn-a  jbdgiaat'diMitaeatoaetAaye 
iHe  dttBlmliM  Ik  the  iiBigiilanty;  and  4th,tliaft  mm 
having  done  so,  an  application  to  tha  'Cant  tn  the 
iSrst  day  of  M|chae}mas  tei;q>  wat^  too  late.  r«py  t. 
Stevem,  689.      '         :   ' 

26.  On  an  application  to  the  Court  to  review  the 
decision  of  a  judge  as  to  a  matter  df  inegnlarity,  the 
fifUf  oawiot  pBi^t  D»  objeetioop  wbi«  were  sot 
maik  before  thejadge.  aakss  he  iaaliU  within  aoea- 
sooaide  time  (or  mi^iog  the  appUcati<ia.  Btddi^tm 
V.  frood/ejr,581. 

;         '       Yllt  Pnupir.    . 

^7*  A.  plaintiff  aaiag  in  fonn&  pailplii  who  gave 
ttolke^of  trial  waa.  «fittiottpei«i  for  withdanriog  the 
aeoM;  Ihangh  adviaed  by  isounati  tint  it  waa  neces- 
sary to  amend  the  pleadings.  Faeer  r.  Trench  «arf 
anaiher,  lj9^.       <      .      , 

2a-  If  "a  plaintiff  anea  aa  a  pauper,  arolecaaBot  be 
g^atadthat  he  shicmld  find  iaacinily  for  coaiaoe  the 
^Muad  tbatJfhe  is  insolaenl»  aatil  aAarhe  has  beeai 
'dispaopexed^    Mfktt^.Hueker^tm. 

IX.  RuUt. 
"S^'aJso  Jvboiitwr  as  i*  Ca^e  or  a  KtWfStiT,  7. 

•     NVISAKCE,  3. 

29.,  A  rule  for  the  defendant  to  have  money  out  of 
Court  .depo$Uei(  in.  liea  of  bail,  is  a  rule  nisi  only. 
Lover  v,TUmin^7$» 

.  9.0-  The  Court  will  mnt  only  anile  niis  in  the 
first  insti^o(;e  for  a  procedendo^  a  cause  haiviag  been 
rempyed  from  an  inferior  Court  Mdihout  the  pcopar 
recognizance  having  been  entered  into,  even  where  it 
appears  on  the  return  to  the  certiorari  that  the  sum 
d^anded  was  under  20f.    Ctf  etoii  -v.  Fttires,  46. 

.  31.  yhe  Court  will  grant  a  rule  nisi  only,  for  the 
attesting  witness  to. make  an  affidavit  of  the  execotioo 
of  a  suDDMssioo  to  arbitration,  in  order  that  it  may  be 
made  a  rule  of  Coi^rt,  thpngh  the  witness's  name  was 
only  discovered  the  day  betore,  and  though  the  taxm 
was  nearly  expired  in  whjch  ^e  party  applyiag  was 
bound  to  move  to  set  aside  the  award,    ix  parte 

d2«  A  rule  for  £ltng  a  ceitificate  of  the  mwaid  of 
isoau  and  taaatioa  theMoe^  wider  the  Sla»e  CoaDpaa- 
aation  Act,  €  &:  7  Will.  4,  c.6,  a*  10, ia  anla  inai 
only.    ^Uk^nard  t.  XarMsigtoit,  673. 

33*  A  rule  for  judgment  aa  in  ease  of  a-  neosiiit,  in 
an  action  where-  there  were  two  dafiradaotSv  was 
•dravm  up  aa  if  there  was  only  one  defendrnt  :*->HeM, 
,an  error  which  ought  to  be  amended.  V^tcmim^  v. 
Jennings  and  another,  58« 
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'Sm  6ho'7, 11,  and'AtTAcifiirET^t,  <J.  ' 

34.  Rule  to  compute  made  absolute,  on  a  service 
by  putrinra  at^ftJihe  rule  nisi  into  i^  tetter-box  at 
the  defettdA«t*8  chambers,  tvhicb  vras  fbmarded  io 
him.    Cateit  y,  Winslo6f,2^&: 

35.  ^bere  nn.atto^nejr  was  not  llvmg  aA  the  place 
gf  which  be  waa  described  in  the  list  at  the  Master's 
Q&Qt,  ^pd  coi^Id  not  be  found,  service  of  a  rule  to 
ps^y  the  Qosts  of  taxation^  was  i^lowed  to  be, made  on 
Bis  agent.    BurrtHyiSfafon,'S9S4  ,        .     , 

36k  A  wiit  of  babens  corpus  biving  been  |ienie»- 
allj 'Served. in  Fiance,  nnder  tbe  eutftoniy  el  tbe 
liVsMh  Oonrts,  tbia  CdiiK  refoMl  to  gnfnta  i«ie  ab- 
aeinler  in  tb^flrat  -inslince  "for  an  atUwApneiit  Ibv  a 
oaaitemnt»:«v«i  nwier  apeoial  ciMumatanctoiv  Bt 
putu  Wyatt,  7§4     '        ■    '        • 

37.  Nov  can  a  warrant  be  granted  under  (he  8ta(. 
56  Geo.  3,  c.  100.  Id. 

Xt.T'MiiceUaneoia* 

'  39.  AppHieation  nay  be  nvade  in  Hie  BaS)  Conrtfo 
review  the  deeiakm  of  a  jod^e  at  ehambers,  althttugti 
nvaewfMts  hai^beendlaoovered.  Kint^.Mtertt 
372. 

39.  After  a  rule  has  been  made  absolute  in  the 
Bail  Court,  the  Court  of  Q.  B.,  sitting  in  Banc,  has 
no  power  ts  allow  it  to  be  i^^nened  and  discussed, 
even  altboogb-  the  judge  who  diipoaed  of  it  baa  aaMe- 
tioned  an-applicatioB  forthat  puipo^  -Tmir.  Jtfenf, 
&13.  .  .  .  , 

40.  The  plaintiff  having  arrested  the  defendant  for 
the  amoint  of  a  btU  #f  eschnnge  givtn  for  goods 
bnught  by  the  defendant  of  tbe  plaintifP  but  not  6^ 
livBred»  the  Ooitrt  refused  t«  order  the  plaintiff  eilber 
to  deliver  tbe  goods  or  to  sell  then  and  npsly  the 
proceeds  in  payment  of  tbe  bill.    Walton  v.  Maehin, 

41.  Whepa  it  appears  by  the  indoiaement  on  a  writ 
of  summons  that  the  sum  claifned  is  of  an  amount 
recoverable  in  a  Court  of  Requests,  this  Court  will 
not  grant  a  rote,  that  on  payment  of  the  amount 
cinimed;  the  defendant  should  be  relieved  from  tbie 
payment  of  all  costs.    King  v.  Myen,  372. 

42.  If  the  date  when  the  writ  issued  is  omitted  on 
the  record,  as  required  by  the  rule  H.  T.  4  W.  4,  evi- 
dence may  nevenheless  be  given  as  to  when  it  issued. 
Codfriy  v.  Ctan^nii,  47. 

43.  A  defendant  in  ejectment,  before  he  had  ap- 
peared, obtained  an  order  for  particulars,  and  subse- 

Suently  an  order  for  ten  days*  time  to  plead  after 
eitveiT  of  the  particulars,  on  the  terms  of  pleading 
issnabiy  and  taking  short  notice  of  trial.  Four  terms 
having  elapsed  before  the  delivery  of  particulars,  the 
defendant  was  held,  notwithstanding  the  indulgence 
granted  him,  entitled  to  a  term's  notice  of  any  further 
proceedings  on  the  part  of  the  plaintiff;  and  the 
i>laiotiff  having,  after  the  expiration  of  four  terms, 
signed  judgment  for  want  of  a  plea,  the  judgment 
WM  aet  aside,  bnt  wiibovt  oaata,  as  the  defendant  had 
not  appeared,  and  the  nominal  par^  was  defendant 
on  the  record.    Dot  d.  Vtmon  v.  J7of,  475. 

44.  A  note  in  the  marghi  of  a  general  demurrer, 
setting  out  various  cnuaea  of  demurrer  in  tbe  manner  of 
a  special  demnnw,  held  snfiiciently  to  comply  with  the 
ruleH.T.4WiU.4,s.2.   H^ftatmors  v.  NtfcAo/s,  188. 

45.  Ob  moving  for  a  commission  to  exunine  wit« 


09  aewnnau  vmamea^B  tuib-dulvo  miiw.  mk 
sAfi-rHeldt  4bat  tht«  Coopt  had  no  power  to 
le  plaiotiff  paj  the  money  into  Govt  until  the 
iieC the  rale  foaaestiflg Ike fudgmeni.  Jfor- 


neasea^  it  is  not  nteemnrtfaii  lfa«  mmet ^f  ite  enip 
miMsa  should  be  atatedia^^theaadivita*    JWmsvw 

lFAi«e,.379, 

•  46*.  A  aocond  oontinwd  nassoe  of  «x«ttitinff  a  writ 
ol.inqviy,  whieh  deea  net  Bsiatien'houreiM  plaoe 
nor  infer  to  the  Arst  notioa^  eaMMiopernlotti  a  good 
now  noiaee^  though  givoBoij^  days  before  the  day 
mentaaoed*    iViM-  v.  Bmm,  60*1. 

47.  Speedy  execution  having  been  awarded  under 
the  Stat.  1  W.  4,  c.  7,  and  the  money  paid  over,  after 
which  tbo  defendant  obiainod.n  mlenislto  arrest  the 
jttdgnMatfi 
makotbei 

docasioii  ot  the  rale  6r  anNatiflg'llie  ^udgmeni. 
Urn,  v«.  3i»ni  ami  mnoikmry  57k 

48.  Rule  grai^ted.  ddliogf  M  i  bishop  to  make  a 
return  generally  of  what  MkI  been  levied  under  a 
levari  facias  de  bonis  ecclesiasiicis,  although  tbe  se- 
questratiot^  issued  long  before  the  bishop  was  ap- 
pointjJd,    PWWpi  V.  Birkil8ff'(Ct^k),  50. 

49.  ,ta  shewing  c^use  against  a  iule,.affidaviu  may 
be  filed  up  to  ten  davs  before  the  tana  when  ^cmnae 
is  actually  shewn,  although  the  rule  may  h^ve  been 
often  etlbrged.    In  rcGompertt,  300. 

50.  On  cnlacgi<«  a  rule  m^  the.  last  d«gr  of.ienn« 
the  Court  will  ijlow  it  to^be  made,  a  paxt  of  the  mle 
that  there  show  be  ^  stay  of  piweediigik  Xedd.  v. 
Gqaqusris,  610. 

FBESCRI^TI0:^See  ComeM*. 

PRESENT ATION.^See  Ecclesiastical  Law. 

PRINCIPAL  AND  AGENT.-See  Aobnt. 

PRISONER. 

'  1 .  It  is  not  necessary  to  proceed  by  writ  of  detainer 
against  a  person  in  castbdy  who  goes  beyond  the 
rules,  but  he  may  be  arrested  on  a  capias.  Xc/irvrs 
v.  frn^Ar,603. 

2.  It  is  not  necessary  that  be  should  b4  beyond  the 
rules  at  the  time  the  capias  issued.    Id. 

3.  Where  a  person  in  custody  went-  beyond  the 
rules,  and  was  arrested,  collusion  is  no  groond  l»r 
setting  aside  the  capias*  though  it  might  perhaps  be  a 
{^nnd  for  the  menbal  to  apply  to  the  Court,  an  ac- 
uon  having  been  brouglit  against  him  for  tbe  escape 
by  the  person  at  whose  suit  he  was  in  custody.    Idm 

4.  The  marshal  hea  no  anthoiity  to  allow  tbe  be- 
nefit of  the  rules  to  piioeaea  eonftaed  fer  a  contempt ; 
such  indulgcHuce  can  only  be  granted  by  the  Court, 
upon  a  ^lecial  application  for  that  puiposo.  In  re 
Gompertz,  300. 

5.  If  the  wnrden  e£  tlie  Fleet  raAnea  to  obey  a 
habeas  oorpns  to  reeaove  a  defendant  into  the  Kinff's 
Bench  pison,  on  tbe  gromd  that  a  comdritment  fee 
is  unpaid,  but  which  the  defendant  coatends  the 
plaintiff  ought  to  pay,  the  defendant  should  obtain  a 
rule  callmg  on  the  warden  to  obey  the  habeaa  oorpns, 
and  may  not  pay  the  fee  and  then  call  on  the  nlain- 
tifif  summarily  to  repay  it.    Burt  v.  Bnfwt,  360. 

6.  Where  a  defendant  obtained  the  order  of  a  radge 
for  his  discharge  out  of  custody,  en  aeeoitnt  of  being 
sapersedable,  and  the  order  was  incorrect^  and  instead 
of  applying  to  have  it  amended,  did  nothing  for  six 
months,  when  he  applied  for  a  rule  absolute  for  his  im- 
mediato  discharge  under  tho  role  of  H.  T,  2  Will.  4, 


'm 


Um  afpUoitioii.    RoaAurg 


I.  68,  tlie  Coatt 
V*  CretMUt  197. 

7.  A  d«fendaiit  laiut  han  been  eonfinied  within  tbe 
wftUi  of  the  ^rkon  lo  eotitle  hna  to  hie  diechem 
under  tU  i4B  Qeo.  8,  e*  lia«  Murm»d  v.  SgmmJ^ 
318. 

PllIVILEO£.»See  Arrest,  1,  2,  S. 

PROCEDENDO.— See  Practios,  80. 

PROMISSORY  NOTE. 
See  BiLtr  of  Extmivon,    Utuiir. 

PROPERTY<-49ee  Enonvox,  -21.   Pliadimo,  18. 

PUBLICATION.— See  Evidence.  18. 

QUO  WARRANTO. 
See  alio  OtmwonArumt  7*    Mamdamvs,  10. 

1.  A  qoo  warranto  informatiett  doet  not  lio  agaiast 
a  peraea  for  exerctiing  tbe  office  ofguardien  under 
the  P«or  Law  Amendment  A«L  Tk9  King  ▼.  Tk§ 
QvMrdimu  of  tk§  Auem  Uni^,  889. 

2.  After  the  aldermen  andaisessora  at  a  muDicipel 
election  under  6  &  6  Will.  4,  c.  76,  have  declared 
oertain  penoae  to  be  «leeted  oosndlloft,  who,  on 
notice  of  tbchr  eleetioB,  have  dul  j  eiade  tbe  deel«ni« 
tien  rei{uired  on  aeoeptanoe  of  oAee,  tbe  office*  ave 
de  facto  foil,  and  the  proper  mode  of  queetientog 
the  validity  of  tbe  electwn  is,  therefore,  hjr  qoo  war- 
ranto  and  not  by  mandanms.  The  Kh%g  v.  Tkt  Mayor, 
8fc.  ff  Winehtitor,  626. 

3.  The  Court  refused  a  rule  nisi  for  a  quo  war- 
ranto, which  wu  applied  for  by  a  pti«ale  reklor» 
against  a  town  derk  no  longer  in  office,  for  tbe  pur- 
pose of  tiyine  bis  right  to  compensation  for  loss  of 
office  under  the  Municipal  Corporation  Act,  The 
King  V.  Mofris,  287. 

4.  To  obtain  t  rale  for  t  euo  wamnto  sgaiast  t 
pemott  eleeied  to  an  office,  on  tne  gfoond  that  be  bed 
not  the  votes  of  the  majority  of  tbe  *'  tobabttantt,'^  it 
flsnet  be  shewn  what  pwtienhr  class  of  peisooe  is  in- 
tended  by  the  word,  and  that  be  bad  net  a  majority  of 
that  class.    Tko  King  v.  MatkUer,  173. 

6.  Where  several  quo  warranto  informations, 
founded  on  the  same  grounds,  are  pendiog  against 
diilerent  individuals  for  acting  as  aldermen  of  tbe 
same  borough,  the  Court  has  no  authori^,  on  tbe 
application  of  one  of  the  defendants,  to  stay  the  pro- 
ceedings in  his  case  until  after  the  trial  of  one  ot  the 
other  informationi.    The  King  v.  Cozen$,  464. 

.  6.  On  an  applicati^  for  a  quo  warfaalo  agianst  a 
corporator  whose  title  to  his  office  is  clearly  tnd,  tbe 
Court  will  nevertheless  exercise  a  discretion*  to  be 
regulated  by  all  the  circumstances  attending  the  appli- 
cation, and  by  the  consequences  Iikelv  to  u>now  from 
granting  it.    The  Queen  v.  Parry,  703. 

7.  Therefore,  where  tbe  burgess  list  in  a  borough 
divided  into  wardi  had  been  revised  by  the  mayor, 
with  two  assessors  elected  under  the  37th  sec- 
tion of  the  6  &  6  W.  4,  c.  76  for  the  whole  borough, 
instead  of  the  two  asieesors  elected  for  tbe  Mayor's 
Ward  under  sec^n  43,  and  there  was  consequently 
no  good  list  of  bwrgesies  by  whom  the  defendant  could 
have  been  dolv  elected  oeencillor,  the  Coert  dis- 
charged a  rule  for  an  informatioo  against  him,  becauae 
the  met  of  such  an  information  might  be  to  dissolve 
the  whole  corporation,  and  it  did  not  appear  that  at 
tbo  reviaioft  any  Damea  eo  tho  liMa  wiP»  obiected  te> 


so  as  Ibat tbedefMNlwt  mi^  biv*betii  in  a  minozilj 

if  the  revision  had  been  properly  conducted*     The 
Queen  v.  Parry,  703. 

8.  A  relator  for  a  quo  wammlo  may  support  bin 
case  by  the  testimony  of  persons  who  are  tbemaelvee 
unqualified  to  be  relatoi;s«    14* 

9.  A  buxsesewbo  has  taken  part  in  tbe  eteetiiMi  of 
councillors  for  a  borough,  is  not  a  compelMit  ralator 
for  a  quo  wananto,  tbe  object  of  wbicn  is  to  sbeur 
that  no  valid  elecUon  could  possibly  have  been  held, 
as  there  was  do  good  burgess  list  in  existence.    Id. 

10.  The  statute  7  WilL  4,  and  1  Tict.  c  78. 
s«  1,  removes  the  delecti  in  elections  to  munici- 
pal offices  under  certain  cireumstaneea  ^  a.  20 
provides  that  proceedings  began  before  that  net 
against  parties  so  elect^  ahall  be  discontinied 
on  tbe  payment  of  tbe  costs  to  tbe  relator  in« 
curred  up  to  that  time.  A  rule  nisi  for  a  quo  war- 
rinto  having  been  obtained  previous  to  the  passing  oC 
that  act,  and  no  costs  having  been  tendered  to  tbe 
relator,  the  Court  held  the  disoontiooance  conditional 
on  the  payment  of  costs,  and  made  tbe  rule  absolute. 
The  Queen  v.  Jonet,  673. 

11.  Where  one,  with  a  view  to  preserve  peace,  bee 
been  party  to  an  arrangement  for  the  election  of  an- 
other to  a  municipal  office,  tbe  Court  will  not  allow 
bun,  as  relator,  afterwards  to  question  that  election  on 
quo  warranto.   Jd. 

12.  Qiuere,  ^betber  be  will  be  permitted,  as  a 
mere  dejmnent,  to  make  effidavit  in  anppoit  of  smk 
application  1    id. 

RATE. 
See  Chapxl,  3.    Poor,  I.    Sessions,  18, 19,  30. 

SXWERS. 

RECORD.— See  CRimwAL  Mattxes,  3. 
RENT-CHARGE.— See  Limdlobo  aadTaicAMT,  1. 

REPLEVIN. 

Tbe  Sutute  of  Marlbridge  (62  H.  3,  c  21,)  does 
not  empower  tbe  sherifF  of  tne  county  to  replevy 
goods  within  a  liberty,  bavins  prescriptive  right  to 
gnmt  repievina»  nntil  aftar  a  Miand  baa  been  made 
on  tbe  bailiff  of  the  liberty  to  raplevr,  i  *  '  ' 
\y  him  to  comply  with  tbe  demand* 
Dawson  and  another,  283. 


I 

JItlMlffSf  V* 


RESTrrUTION.— See  EjxcrKXKr,  37. 

RESTRAINT  OF  TRADE. 

A  covenant  hy  carrien  to  wlinquisb  a  oeitaia  po^ 
tion  of  their  carrying  trade,  and  afaetain  froaa  eaer* 
cising  it  within  certain  limits  for  ever,  on  considered 
tion  of  receiving  one-third  of  the  carriage  of  one  de- 
scriotion  of  goods,  is  not  illegal  as  in  restraint  of 
traik,  and  tbe  Geart  will  net  enter  into  an  iaqoiiy  as 
to  the  adequacy  of  tbe  eonsidentieii.  Aroktr  end 
oth^v.Marak,6^l. 

RULES  OF  COURT. 

1.  Rule  M  to  th^  hours  wben  tbe  offices  of  tbe 
Court  are  to  be  kept  open.  340. 

2.  Rule  as  to  the  fees  payable  in  respect  of  writs 
filed  by  sbcriffii*    340. 


DI6E9T. 


Wi. 


9.  B«leapipcAiiitttigfflie«HuiiiMwfwih««dniisidii 
ofaftomiei.    339. 

4.  Roles  to  be  observed  on  trials  for  felonies,  whiere 
tbe  defMants  bave^ottnsel.    181, 

Attiti  of  Court  on  whkck  dHitmn  art  teporfei. 

H.  ^Char;  fi«    R&les  of  K.  B.  Prison.    In  n 
OampertM,  300. 

T.  1  Wm.  4,  8.  2,  3.    Bail.    Cripp't  BaiU  367^ 
Cnrttr't  Bait,  187;  DelwarteU  Bail,  390. 

H.  3  Will.  4,  I.  8.  5.  AffidaviL  Jktkayr.Luttr, 
216;   ThemaH3  v.  Fenn,  217;  Hz  parU  lidmonds, 


■     ■     ■      I     ■   ■  B.  &    Affidavit*    JDm  d.  Grant 
V.  Bog,  68;  iTuU  v.  DwU,  189* 

S.13.  Bail.  JUynoW BdU,^9, 

fc  14.    BaU.    Ormg  amd  #«*«•• 

V.  iloana^  38& 


s.  16.    Notice  of  jtrstification  of 

bail.     WH$on  v.  HiMkint,  45. 

_^  s,  24.    BaiUboDd.    JRo6inwn  v. 

Hamkint,  675. 

s.  33*     Irrega1arity«     Tory  v, 

Stevens,  589. 

S.64.    Costs  of  first  trial.    Ih 

Rutzen  and  Wife  v.  LUjfd,  473. 

— ^  s.  70.  Judgment  at  in  case  of  m 

nonsuit.    Fox  v.  M'Culloch,  183;  Slacey  r^Jeffn^t^ 
184. 

_. g.  75i<    Warrant  of  attorney  and 

cognovit      WaUaee  v.  fitvcfc^,  382;    Frano$  v. 
Ciar/cMit,  383 ;  Lewie  v.  Gtfntpfrls,  592. 

8.81.  Bail.  SandtrtonYmBrcfwn, 
507. 


Cremtell,  197. 


Supersedieas.   Basfrur^T* 
•  8. 98^  Saewtty  for  costs.   Otfto, 


King  rfCreoee,  v.  ITrt^^it,  594. 

H.  2  Win.  4,  n.  IndoTsenent  on  writ  Ward 
V.  Cre^,  361. 

H.  2  Will.  4»  V.  Bail-bond  standing  as  security. 
Crotky  v.  Innej,  192. 

H.  4  Will.  4.  General  rules,  s.  2.  Causes  of 
demurrer.     Whatmore  v.  Nichols,  188. 

H.  4  Will.  4.  Pleading:  rules,  s.  1.  Title  of  plead- 
ings,   CoUint  V.  Bedumont,  363. 

■■■  s.2«  Plea  pais  dar- 
rein continuance.    Powell  v.  Duncan,  198. 

a.    17,       Payment 

into  Covrt    Booth  v.  Howard,  54. 

— Form  No.  1.    Coxr. 

Painter,  228 ;  Godfrey ;9.  Clements,  47. 

U.  6  W.  4*  s.  5.  Adminion  of  aHomey.  £»  joortv 
Senior,  46 ;  £x  parte  Orrnna  ami  otAtn,  346 ;  £r 
parttf  Lovegrove  and  another,  347 ;  JBtr  parte  Jtfartm, 
347  ;  Et  parte  Bumps  and  others,  350. 

8.6.  Re-admiarion  of  attorney.  Fx 

parte  Black,  Ex  parte  Collins,  73 ;  Ex  parte  Willis, 
671. 

9AL£.--S«a  PuAJiiKC,  18, 


-  SAVIVOf^  BANKS. 

The  clerk  of  a  savings'  bank  establisbed  under  57 
Q«D.  8»  haviacembealad  Ihe  maaey  of  ihadepoeitots, 
tba  Ooait  bald**  tbai  tlM  lamady  ol  the  deposHars 
agaiMAibe.traalaas  «»as  not. by  aotioa^  andibarafora 
granted  a  mandamus  to  compel  the  tmstees  to  appoint 
an  arbitrator  under  9  Geo.  %  c.  92,  s.  45*  Tba  King 
V.  The  TruSUes  of  the  Mildenhall  Savings'  Bank,  526, 

SCIRE  FACIAS.— See  Pliadino.I. 

SECURITY  FOR  COSTS.— Sea  Costs,  II. 

SEQUESTRATION. 
Sea  Imsoltbnt.     Pbacticb,  48f 

Sl^IONS. 
X»  Appmls  agamtt  BmmamUm 
1*  Since  the  paasiaip  of  tba  Poor  Lav  Amendment 
Act  en  appeal  agaiast  an  oider  of  removal  aaay  ba 
made  at  th^  next  sessions  aller  the  actual  removal, 
and  Deed  not  be  made  at  tba  next  sessions  after  tba 
service  of  the  notice  of  cbajgeability.  The  Queen  v. 
The  Justices  (f  Salop,  598. 

2.  At  tbe  beariag  of  an  appeal  against  an  order  of 
removal,  no  ob^ectioa  to  tba  ordar  can  be  taken  ualass 
stated  in  the  notice  aC  the  groonds  of  appeal,  confonn- 

,  ably  to  4  &  5  W«  4>  c.  76,  a.  81,  aven  tbooab  such 
obfeation  appear  on  tbe  lace  of  the  aidev .  The  King 
V.  The  Inhabitants  $f  WithrnnnmcK  19. 

3.  Where  the  settlement  of  the  pauper  in  a  third 
parish  was  the  only  ground  of  appeal  slated  by  ^a 
appeUaoU  under  4  ^  5  W;  4,  c^  81.  held,  that  the 
respondents  ware  not  boiiaid  to  maka  out  any  priaii 
faoia  case  of  seltlsaieat  ia  the  appellant  paiish.  The 
Qaam  v«  2%«iNkaMaaft  ^ifuffcis^rtAy*  709. 

4.  A  copy  of  the  pauper's  examination,  sent  with 
him  andar  an  ofdev  of  senaval,  after  scatiiig  tfut  he 
waa  biied  for  a  year  by  David  at  T.,  that  he  there 
served  a  fortvight  aodar  tba  oaatract,  eel  oat  laets 
which  aoKMMed  to  a  dissalatioB  of  this  oantiaot,  aad 
stated  that  ha  served  out  the  lamainder  of  tba  year 
with  the  mother  of  David,  ifaea  a  widow,  at  M.  the 
appellant  parish.  The  appellants,  in  their  notice  of 
appeal,  assigned  a8  the  grounds  Of  it,  that  on  the  ex- 
amination there  did  not  appear  any  settlement  what- 
ever. The  respondents  were  not  allowed  to  shew 
that  David  had  acted  as  the  agent  of  bis  father,  and 
therefoie  that  the  service  with  the  widow  was  a  con> 
tinuance  of  tbe  original  service,  so  as  to  establish  a 
settlement  in  the  appellant  parish.  The  King  t.  Tka 
Inhabitants  of  Mitterton,  435. 

6.  A  statement  of  a  ground  of  appeal  against  an 
order  of  removal,  that  since  the  alleged  settkment  in 
the  appellant  parish  the  pauper  has  gmned  a  settle- 
ment by  hiring  and  service  in  the  respondent  parish^ 
and  also  another  settlement  in  a  thira  paiish  by  hir- 
ing and  service,  is  not  stufficiently  explicit  under  tba 
new  Poor  Law  Act,  (4  &  6  W.  4,  c.  76,  a.  81.)  The 
King  v.  The  Justices  of  Derbyshire^  248* 

6.  Wbeia  a  parish  has  two  evaneara  and  ana 
chocchwarden,  tba  notice  of  appeal  may  be  signed  by 
tbe  overseers  only.    id» 

7.  The  notice  and  statement  of  the  grounds  of  ap- 
peal under  the  Poor  Law  Amendoient  Act  (4  &  5 
W.  4,  c.  76, 8.  81,)  ne^  not  be  signed  by  more  than 

.  the  majority  of  the  officeis  of  the  appellant  narish ; 
and  larvicay  without  ttMA,  upon  one  of  the  omcers  of 
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tli6  respondent  praiish,  is  ^afficicttt.    !Thi  Kin^  v.  The 
Jiutiees  of  Warwithihirt,  438. 

'8;  Smh9»,  an  astistatat  orcJraeer  is  only  an  overseer 
to  the  extent  nf  faivwtrrfliBt*  atid  where  hig  w&rrknt 
is  not  pioduo^.  the  €ouet  will  n^t  mesume  that  he 
has  all  the  functions  of  an  overseer,  rer  'Putteson,J, 

'  9;  Tf  here  the  appellants  against  an  order  of  re- 
rooval  gave  a  notice  of  appeal,  signed  hy  four  church- 
wmdens  and  foac  overseen,  and  afiterwards  a  atate- 
owiit  of.  thtir  gmunda  of  a^^peal,  Mgaed  by  two 
churchwardens  and  two  overseers  only:  the  Cowt 
held,  that  they  were  not  estopped  from  tDewiog  that 
there  were  in  fact  onk  two  CBiirchwardeos  and  two 
ovcraeeia  yn  .their  pansl^, .  XM  Queem  v«  The  inta* 
bitanii  of  Church  Kn(wlftMG2'7^    . 

10.  Where  the  respondent^  consent  4o  have  their 
own  order  of  removal  quashed,  without  eoynnittaicating 
their  reasons  for  doing  so,  either  to  the  sessions  or, the 
opposing  party,  the  judgment  of  sessions  is  conclu- 
sive against  them,  and  they  cannot  be  allowed  to 
shew,  on  appeal  against  a  jub9e(]uent  order  of  re- 
moval to  the  same  parish,  that  their  order  was  quash- 
ed for  mere  informsUly*    Id. 

11.  An  examination  stating  that  the  pauper  grained 
a  settlement  by  hiring  and  service  in  the  appellant 
parish,  is  not  informal,  because  it  omits  to  state  that 
ne  also  resided  there.    Id, 

12.  The  statement  of  the  grounds  of  appeal  required 
by  the  new  Poor  Law  Act  (4  &  6  W.  4,  c.  76.  s.  81 ,; 
most  be  served  on  tho  ov^erseers  themselves  of  the  re- 
spondent parish,  and  not  on  their  attorney.'  The  King 
V.  Th^  InhabitanUrf  KimkoUitn,  %4U 

13.  Where  no  statement  of  the  gnmnds  of  apneal 
has^  been  served  upon  the  overaeeii.of  the  respondent 
parish,  the  sessions  may  notwithstaoding  receive  the 
appeal  and  adjourn  the  hearing  of  it.    Id, 

14.  Where*  on  appeal  to  sesuoos  against  an  onler 
of  removal,  the  justices  quashed  the  order,  but  on  ap- 
plication ffranted  a  case,  this  Court  discharged  with 
costs  a  rule  for  a  n\andamns  to  them  to  hear  the  ap- 
peal   The  King  v.  The  Junieet  of  Suffolk,  6. 

II,    Other  MatUrs, 

15.  An  appeal  lies  to  the  quarter  eessions  against 
the  accounts  of  an  assistant  overseer.  The  Queen  y. 
Ifattt,631. 

16.  Hie  nest  quarter  sessions  to  which  an  appeal 
lies  againat  the  accounts  of  an  overseer,  are  the  ses- 
aiooe  next  after  sach  aceounts  have  been  delivered 
over'  to  the  succeeding  overseers.    Id, 

17.  Mandamus  does  not  lie  to  the  sessions  to  re- 
hear an  appeal,  (even  where  the  certiorari  has  been 
taken  awav,)  on  the  ground  that  they  liave  impro[>er- 
ly  rejected  evidence  which  would  have  been  decisive 
of  the  appeal.    Ex  parte  Pratt,  455* 

18.  Notice  of  appeal  against  a  borough  rate,  under 
5  &  6  W.  4,  c.  76,  8.  92,  must  either  state  expressly 
or  impliedly  that  the  appellant  is  aggrieved.  The 
King  v.  The  Recorder  of  Poole^  497. 

19.  The  following  notice,  therefore,  '♦  I,  ?.  T., 
being  a  bvrgess  itf  ue  borough  of  &c.,  and  called 
upon  to  pay  the  rate  or  assessment  hereinafter  men- 
tioned, do  hereby  eive  you  notice  that  I  intend  to  ap- 
peal &c.''  was  held  iusufficiontk    Id, 

20.  The  omission  of  the  appellant's  name  in  a  poor 
rate  »  not  prirn^  facie  such  a  gnevaoce  a^  to  coosti- 


tnte  a  ground  of  appeal  against  the  rate.  The  King 
V.  George,  32.' 

21.  No  person  who  is  not  a  juatice  of  the  peace  for 
the  county  nas  any  right  to  inspect  the  bills  and  ac- 
counts which  have  been  passed  at  sessions  and  depo- 
sited with  the  clerk  of  the  peace,  in  compliance  with 
the  provisions  of  12  Geo.  2,  c.  29.  the  King  v.  The 
Justices  of  Staffordshire,  98. 

22.  If  a  person,  conyicted  u.a  rogue  and  vagabond 
under  5  G.  4,  c.  83.  appeals  to  (he  quarter  sessions, 
the  oonvioting  magistrate,  afker  the  appeal  is  decided, 
cannot  re-commit  him  for  the  rest  or  Che  time  of  his 
imprisonment.    Ex  parte  Moore,  72. , 

8KrTLEMBNT*.^SeePoofkj  HI. 

8EWEB8. 

A  rate  or  assessment  cannot  be  made  by  the  Com- 
missioners of  Sewets.  upon  a  whole  towimp*  £m- 
merton  v.  ^altmarsh  and  others,  618» 

SHERIFF. 
See  also  EvroKNCEy  4^    KEPLEyiN. 

1.  A  plaintifl:  wrote  tbo  foBoviag  letter  to  the 
under-sheriff: — 

"  Myself  r.  Dickenson. 
"  Aldridge  v.  Same. 
"  I  inclose  you  writs  herein,  and  ahall  feel  obliged 
by  your  granting  warrants  thereon,  directed  to  Mr. 
Batetnan  and  Mr.  Mee.    I  shall  write  to  JVIr.  Bate- 
man  in  a  day  or  two." 

>  Dicfceiiaoa  was  afterwards  arrested  by  Mee  at  Ae 
suit  of  another  person,  asid  on  giving  a  bail-bond 
was  discharged,  no  further  advice  having  been  re- 
ceived from  the  plaintiff.— Held.  1st,  That  the  plain- 
tiff by  his  letter  iiad  appointed  M.  and  B.  his  special 
baih#s ;  2Qd»  That  although  on  the  aivest  in  the  other 
suit  the  prisoner  was  also  constructively  in  custody  at 
the  suit  of  the  plaintiff,  yet  the  sheriff  was  not  liable 
for  an  escape,  as  the  special  agency  of  the  ofScer  to 
the  plaintiff  still  continued.     Ford  v.  Ledte,  258. 

2.  Trespass  for  assault  and  false  imprisonment 
against  the  sheriff  of  K.  Plea,  that  the  plaintiff  vras 
arrested  and  detained  in  cistody  under  a  writ  of  at- 
tachment for  a  contempt  issued  out  of  Chancery, 
Replication,  that  the  contempt  was  for  not  answon^g 
a  bill,  that  the  plaintiff  was  in  custody  under  snch 
process  for  thirty  days,  that  the  contempt  was  not 
cleared,  and  that  the  plaintiff  was  not  brought  to  the 
bar  of  the  Court  of  Chancery,  whereby  it  b^ame  the 
duty  of  the.  defendant  to  discharge  the  plaintiff: — 
Hekl,  that  the  defendant  under  uese  drcamstanoes 
was  not  liable  in  trespass.    Smith  v«  Eggington^  532. 

3.  Semble,  that  in  order  to  make  him  liable  under 
11  Geo.  4  and  I  Will.  4,  c.d6,  s.  15,  r.  5,  to  an  ac- 
tion on  the  case,  it  must  be  averred  that  he  had  no- 
tice of  the  contempt  for  which  the  party  was  attached, 
and  that  the  thirty  days  had  oipired.    Id, 

4.  Where  bail  were  not  put  in  before  the  rule  for 
bringing  in  the  body  expired,  bat  there  hod  been  a 
render  of  the  defendant,  and  no  trial  had  been  lost, 
the  Court  re&ised  to  grant  an  attachment  against  the 
sheriff.    Sharman  v.  Cook,  572. 


SLAVE  COMPENSATION  ACT. 
See  Practice,  32. 
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STAMP. 

See  also  Evidbkcx,  19.    Landlord  iv^.Tehant.  3. 

Poor,  15. 

An  exiempliffcatioo  of  a'giaot  of  administration  de 
bonis  non  recited  a  previous  ^raat  cum  t^stamento 
anncxo  of  the  same  effects  to  another  party  :~He1d, 
th$t  one  stamp  of  ^U  was  5U  tHci^nt^  Doe  d.  Edwards 
and  others  v.  Gunning  and^ffiers,  460» 

STATUTES.  .      :' 

d2Heq«  3,e«91*    Replevin.     Mmtnsty  yr*  Duwhh 
n9d  un0th«r,  283. 

43  Eliz.  c.  6.    Costs.    Story  ▼.  Hodson,  199. 

29  Car.  2»  o.  3,  &.  4*    Agreement  to.  pay.  the  debt  of 
another.    Tomlinson  v.  Gell,  229. 

•  8.  4.    i!ilttreM*m  land.    Meehelen  v. 


WalLue,  406. 

9  k  10  Wilh  3,e.  15,  s.  9.  ■  Settings  aside  an  awaid 
lUynoldt  ▼•  AdkM,  366. 

9  &  10  Will.  3.  c  25^  a*  33.  Appearance.  Thomat 
y.  Noakes,  361. 

8  Anne,  c.  14,  a.  6,  7.  Distress.  TayUrson  v. 
F€ten  and  amoUur^  644 

12  Geo.  2,  c.  13»  a*  7,  Attonugr.  Hodgkinson  v. 
Mayer,  15. 

12  Geo.  2;  c.  29,  s.  8.  Inspecting  county  bills,  &c. 
TA«  King  ▼.  TJkf  Jtiitlcei  of  Staffordshire,  96. 
Tike  JTing  v.  Poyn,  142. 

18  Ge9»  Up  Qm  18»  a.  5,  Geitiiiiari.  Notice  to  ]us- 
ticei*    The  King  w*  RaUislaw,  185w 

17  Geo.  2,  Q.  38f  s.  4.  Appeal  against  ovoraeeza* 
accounts.    The  Queen  v.  ITaUj,  631. 

24  Geo.  2,  e.  44,  a.  1.  Notice  of  action  to  justices. 
Wedge  ▼.  Berkeley,  371. 

6  Geo.  3,  c.  25,  s.  3.  Master  and  servant.  Kitchen 
V.  Shaw,  278. 

37  Oeo.  3,  c.  90,  s.  30,  31 .  Attorney.  Wjlton  v. 
Chambers,  701.    Hodgkinson  v.  Mayer,  15^ 

38  Ge9. 3,  c.  78^  PubUeatian  of  newspaper.  Wdtu 
v.Jrawr,  451. 

48  Geo.  8,  c.  1 10.  Money  borrowed  by  a  parish. 
The  King  y.  The  hthabitanu  of  Bighton,'  330. 

48  Geo.  3«  c.  123.  Small  debu  act.  Barnard  y. 
Symonds,  218. 

53  Gee.  3.  c  127,  s.  1,  and  acbedule.  Writ  de  con- 
Inmace  capiendo.    The  King  v»  RiekettSt  294, 287. 

55  Geo.  3,  c.  184.    SUmp.    FUld  y.  Woods,  482. 

56  Geo,  3>  c.  100.  Habeas  corpus.  Zt  parte  Wyait, 
76. 

56  Geo.  3,  c  139,  8«  2.  Notice  of  asaignmtnt  of  an 
apprentioe*  The  Kiiig  t»  The  InkabitdnU  ef  JSor- 
minster,  244. 

57  Geo.  3»  c.  99,  i.  74,  Curalaa  aalBnw<  Wett 
(Clerk)  V.  Turner  (Clerk),  352. 

68  600.8,0.98.  Usnry.   Vathnee  t.  Siddell;  494. 

3  Geo.  4,  c.  72,  a.  20.  Chapel  rate.  Craven  r.  San- 
derson and  others,  694. 

6  Geo.  4,  c.  83.  Bogues  and  Vagabonds,  Ef  parte 
Moore,  72^ 


6  Geo,  4,  cv,16»s.  70. 

and  others  y,  Massey  an<f  otHieis^"^* 


hankniDl.  Dumi 

^ ^  ^  ^l^  113^  .Pfot«cta4  dealiftgi  with 

baAlM'upL   .P#«^ioiiii  v.<//raWft4()9l»  • 

6Geo:4,  c.  6^v   O^ol.    The  iing'y,'Copi^}Bi, 

7  Geo.  4,  c.  57,  s.  76.  Evidence  of  insolvent  proceed- 
ings. Doe  d.  ThrelfaU  and  anotAei*  y.  ^Im*  160. 
,vTed,tUUyrBardy,nH.   },  .  \  :  ..     

9  Geo.  4,  c.i92»  a.  4&  m  iSaiinoa^  binkk>!  ne  K^y^ 
The,  Tru§leepcfthe^midenhaik  Sew^ngt^Mahk,  8M. 

n  Geo.  4  del  tVfll.  4,  c.36;>  !§♦  ruli  5,  '  tiflu- 
tempt.    Smith  V,  ^^g^'n^ton^  ^32.   .    . 

1  Will.  4,  o.  18.  Settlement  'by  paymettt  Of  rates. 
The  King  t.  The  InhabiianU  of  iteke  Dandurel,  25. 

Settlement  by  renthig.    Ttie  King 

y,Thelnhabii<snlsofBerk»well,^. 

1  Will.  4,  c.  21.  Mandamus.  The  King  v*  The 
Overseers  of  Edlaston^  IG3,. 

2  &  3  Will.  4»  e.  38^  a.  4.  Aircat.  jptearman  v. 
Mechmgh$4  189.  ,    : 

Sched.  No.  4.  Indotsetnent  on 

oapiaa^ .  Cooke  n  Ceeper,  €88. 

3  &  4  Will.  4,  c.  27,  s.  7,  l5.  Litoitaiion  of  action. 
Doe^d.  Thampton  y,  Tlimpson,  236. 

3  &  4  Will.  4,  c.  42,  s.  2.  Actbn  against  admii^s- 
tiator.     Pao^U  and  others  v.  Uees,  680L 

3.&4  WilJ.4ip.98,s,7.  Usuiy^  Vtutanee^.  Sid' 
dell,  4^4.    ..... 

4  &  6  Will.  4,  o.  76,  s.  26.    XJnioiiS.    The  King  y. 

!nU  Poor  law  ConwiMoinm^t  440.    : 

" ' a.  89.     Board  of  guatdlans. 

The  Kihg  r.  The  PoorLavb  Conmittioners,  79. 

54.     Casual  Poor,     The 


King  y.  The  Direetort  &f  the  Poor  of  St,  Pancrae, 


s,  57,    Children  of  a  former 

marriage.    The  King  v,  The  JnhabilanU  rf  ff«i- 
xhamsUnB,  23<i^ 

a.  65.     Hiring  and  serrice. 


The  Kfykg  f.  Tht  lnha\Mantt  ofRitWiden,  21 


s.  79   Appeal  agaiiat  order  Of 


removal.    The  Queen  t.  The  Justices.af  Salop,  698. 

■    ■ * a.  81.    Notice  of  gioiqida  of 

.  appesl.  The  King  y^  The  JnkeMtanteofWitherm^ 
wiek,  19.  The  King  y*  The  InhahiUaiU^  Kmsk- 
boUon,  241.  The  King  v.  The  Justices  of  Derby- 
shire, 248.  The  King  v.  The  TnhaiitanU  ^ 
'  Misterton,  435.  The  King  y.  The  Justices  if 
Warvichshire,  438.  The  Queen  v.  pie  InfuibitanU 
of  Hochvorthy,  707. 

5  &.  6  Will.  4,  c.  41.    Gamii^.    HUcheochv.Wey, 
491.  .       , 

5  &  6  WilU  4,  c.  76,  s«  66.    GotnpeiBaaon  to  coi- 

B>rate  officers.    The  King  v.  The  MmyoTrifi*  Pf 
ridgewater,  129.    Ear  parte  Lee,  471 . 


— ^.^ ■     ■  »,  93.    Nolicoof  appeal.  The 

King  n  2^  Bieeorder  ef  Poole,  497. 

—  Sched.  A.      The  King'  y. 


Greene  and  others,  291 

7  Win,  4,  &  1  Vict.  c.  78,  s.  20.    Quo  Wammto. 
71^  Q»Mn  V,  /mi«^  673. 
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fiURJETY. 

Debt  on  bood  by  defendant  a^sarety  for  the  per- 
formance by  S.  of  certain  worknccordmg  to  contract 
^ith  the  plaintilT,  withia  a  tine  specked,  and  for  a 
specified  sum ;  breach,  that  S.  did  not  complete  the 
works  in  time,  and  that  plaintiffs  were  compelled  to 
employ  another  person  at  great  additional  expense: 

Slea.  non  est  factum.  By  the  terms  of  the  contract, 
i.  was  to  be  paid  every  two  months  for  three-fourths 
of  the  value  of  the  work  done,  and  for  the  reinuoing 
fourth  when  the  whole  woric  was  completed.  At  the 
IMM  MpteVM,  S«  wu  binkrtipt,  the  wofk  was  not 
eompleted,  and  tb«  plaintiffs  bad  already  advanced 
bim  sums  of  money  beyond  thb  entire  value  of  fait 
work.  Another  penon  wis  then  employed  lo  c«n- 
plottttbe  work,  and  the  agftegiite  fuaoMtof  irhal 
wu  paid  to  him  and  to  S.  greaUy  excetdod  the  qm>* 
tract  price,  but  came,  within  it  if  the  sums  advanced 
to  S.  over  and  above  the  value  of  his  work  weie  de- 
ducted : — Held,  that  though  the  defendant  was  liable 
on  his  bond,  because  9.  had  not  performed  the  work 
by  the  time  stipulated,  nominal  damages  only  could 
be  recovered,  as  the  plaintiff's  loss  arose  in  conse- 
quence of  advances  made  to  S.  not  according  to  the 
contract,  and  that  this  defence  might  be  set  up  in 
miUgation  of  damaffes,  under  the  plea  of  non  est 
foctum.     Warn  and  another  v.  Calvert,  528. 

TENDER. 

1.  Whethtt  or  not  words  which  an  ambigoeiia 
amount  to  a  tender*  is  a  qoeation  for  the  jury  to  de- 
termine.   Eehttein  and  awftker  v.  ReynoUU,  480. 

2.  "I  tender  you  8<.  in  settlement  of  R.'s  bill." 
R.'s  whole  demand  was  for  a  greater  amount.  The 
'Court  held  that  these  words  were  ambiguous,  and 
refosed  to  disturb  a  finding  by  the  jury,  that  d^ey 
•mounted  to  an  ahaoluta  teller.    Id. 

TORT»  ACTION  OF.-See  Exbcvtob.  1. 

TRESPASS.— See  Attobnby,  3d.    Damaobs. 
SHBRirv,  2. 

TROVER.— See  Banbrupt,  2.    Evidxmcb,  21. 

TRUSTEES.-'-See  Pleadimo,  21. 

USE  AND  OCCUPATION. 
See  Landlobd  athd  Tbhamt,  4. 

USURY. 
See  also  Wabramt  of  Attobnby,  8. 

1.  The  58  Geo.  3,  c.  93,  protecto  bills  and  notes 

g*ven  for  uiurioua  considerations  in  the  hands  of  an 
donee  who  discounts  or  pays  other  value  for  such 
bills  and  notes  at  the  time  of  taking  them,  but  not 
where  he  receives  them  for  an  antecedent  debt.  Val- 
lance  v.  SiddeU,  494. 

2.  The  3  &  4  Will.  4,  c«  98,  s.  7,  allowing  more 
than  5l»  per  cent,  interest  to  be  taken  on  buls  and 
notes  payable  at  or  within  three  months  af^r  date, 
ixtonoi  to  notes  payable  on  demand.    Id, 

WARRANT  OF  ATTORNEY. 
See  also  Cognovit. 

1.  Rule  for  judgment  on  an  old  warrant  of  at- 
torney granted,  on  an  affidavit  of  a  person  who  had 
paid  a  check  in  the  handwriting  of  the  defendant  a 
few  days  pmviouily.   Jat^$r.GHffiihi,206, 


%  Rale  for  judgment  on  an  old  warrant  of  at- 
torney refused,  where  die  aflBdavit  guted  that  the 
deponent  believed  the  defendant  to  be  alite,  ftom 
iatomMtion  he  bad  leooived;  bni  did  notatate  he 
believed  tiie  ieformtttioB  to  be  troa.  JUtdtr  t.  Qmiek 
«fidon^i«r,30& 

3.  The  Court  will  defer  charging  a  defendant  in 
execution  on  a  judgment  on  a  warrant  of  attorney, 
until  a  motion  it  made  for  setting  aside  the  judgmeot 
on  the  ground  of  usury  in  the  transaction.  Featkerson 
V.  Wkaumun,  57 1« 

WARRANTY. 
See  also  Insurance.    Flbadixg,  19. 

1.  Action  for  breach  of  warranty  of  a  hone.  The 
declaration  stated  as  special  damage  the  expenaet 
incurred  for  ezamininff  tne  horse,  and  that  the  plain- 
tiff hafing  resold  the  horse  for  a  higher  price,  it  was, 
on  discovery  of  ihe  unaoemdness,  returned  to  him, 
and  that  Ik  loat  aU  the  advantaiB  of  the  Tenia. 
Than  was  no  avenncnt  that  the  higher  pnoo  «na  ob> 
tained  by  reason  of  any  expense,  labour,  or  skill 
bestowed  by  the  plaintiff;  nor  did  die  plaintiff  desire 
it  to  be  put  to  the  jury,  whether  the  hone,  at  the 
time  he  nought  it,  was  actually  worth  the  higher 

Srice  :•— Held,  that  he  was  not  entitled  to  recover  the 
ifl^rence  between  the  price  paid  and  the  price  for 
which  the  horse  wu  resold  by  him,  and  that  under 
no  circumstances  could  he  recover  the  espenaes  in- 
cuned  by  examining  the  horse.  Clare  v.  Mofmard, 
274. 

2.  Quere,  if  he  would  have  been  entitled  to  reco- 
ver the  difference,  had  the  juiy  found  that  the  hone 
was  actually  worth  the  higher  price  at  the  time  of  the 
first  sale.    Id. 

WILL. 
See  also  Dbtisx. 

1.  A  tasUtor  threw  his  will  into  the  (ire  for  the 
porpMe  of  deatroving  it  The  envelope  inckMing  it 
was  singed,  but  before  the  will  itself  could  receive 
any  injury  it  was  rescued  by  the  defendant,  (a  de-> 
visee  under  the  will,)  who  fed  the  testator  to  believe 
it  had  been  destroyed.  The  tesutor  thereupon  ex- 
presaed  his  satisfaction,  and  said  he  would  make 
another  will :— Held,  that  as  there  was  no  bumbg 
of  any  part  of  the  will  itself,  no  act  had  been  done 
within  tne  meaning  of  the  statute  of  frauds  to  effect 
its  revocation,  and  that  the  circumstance  of  the  at- 
tempt to  revoke  it  having  been  frustrated  by  the  de- 
fendant herself  made  no  diflerence.  Doe  d.  Read  v. 
Aarrii,  106. 

2.  Testator,  in  the  presence  of  a  devisee  under  his 
will,  with  whom  he  was  displeased,  threw  his  will, 
contained  in  an  envelope,  into  the  fire.  Devisee 
without  his  knowledge  rescued  it.  The  testator, 
when  informed  of  this,  expressed  his  annoyance  and 
his  intention  to  make  a  new  will  instead  or  it,  with- 
out however  taking  any  steps  for  either  the  destmc- 
tion  of  the  old  or  the  making  of  the  new  will  :— 
Held,  on  ejectment  u  to  the  copyhold  property 
devised  by  the  will,  Ist.  That  it  was  properly  left  to 
the  jury  to  say  whether  the  testator  had  revoked  his 
will,  although  the  act  done  by  him  with  respect  to  it 
was  not  accompanied  >by  any  declaration  of  inten- 
tion; 2nd.  That  his  knowledge  of  the  oontmuing 
existence  of  the  will,  intended  to  b6  destroyed,  with- 
out taking  any  further  stepe  to  deftroy  it  or  to  make 
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a  Dew  oDe,  did  not  afford  aoy  CYidence  of  lepvbUca- 
tion  to  be  left  to  a  jury.  Doe  d.  Ttead  v.  HarrU,  684. 

3.  The  revocation  of  a  ^11  by  the  subsequent 
naiTiage  of  the  testator,  and  the  birth  of  a  ebild,  is 
founded  on  a  role  of  law  altogether  independent  of 
any  qoestion  of  intention  of  the  testator,  and  oonse- 
qoentiy  no  evidence  of  the  testator's  intention  that 
his  will  should  not  be  revoked,  is  admissible  to  rebut 
the  presumption  of  law  in  favour  of  such  revocation. 
Marrton  v.  Roe  d.  Fox  and  another  {In  error),  712. 

4.  In  order  to  prevent  the  revocation  of  the  will, 
and  take  the  case  out  of  the  general  rule,  it  is  not 
suflScient  that  a  provision  is  made  for  the  wife  only, 
but  such  provision  must  extend  also  to  the  children 
of  the  marriage.    Id, 

5.  SenUfU,  that  after-acquired  property  descending 
from  the  children,  will  not  prevent  the  revocation. 
Id. 

6.  If  the  testator  be  heir  at  law  to  A.,  and  A. 
agree  to  purchase  an  estate,  and  then  die  intestate 
and  munafried,  the  equitable  inteiest  in  sach  estate 


immediately  descends  to  the  testator ;  and  if  the  tes- 
tator, while  the  equitable  interest  is  in  him,  make  a 
will  contaioine  a  general  devise  of  all  his  real  estates, 
the  equitable  interest  will  pass  to  the  devisee  under 
his  will,  though  the  will  be  dated  before  the  agree- 
ment to  purchase  is  to  be  carried  into  execution; 
and  the  subsequent  cooTeyance  of  the  legal  estate 
to  the  testator  will  give  no  real  or  beneficiary  in- 
terest to  his  heir  at  law,  but  will  make  him  a  trustee 
for  the  devisee.  Marston  v.  Jtoe  d.  Fox  and  another 
(In  error),  712. 

7.  The  descent  of  this  legal  estate  on  the  child  of 
the  marriage«  forms  no  such  provision  for  him  as  to 
procure  the  revocation  of  the  will.    Jd. 

8.  In  ejectment  between  a  devisee  under  a  will, 
made  previous  to  marriage  and  the  birth  of  a  child, 
and  the  heir  at  law,  the  iuue  of  such  marriage,  pre- 
vious wills  by  the  testator  arv  admissible  in  evidence 
for  the  devisee.    Id» 

9.  Declaration  by  the  testator,  previous  to  mar- 
riage, on  the  subject  of  his  intenaed  wife's  dower, 
are  admissible  in  evidence  for  the  heir  at  law*    Jd* 
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